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Preface 


This Volume 6B of the official Tennessee Code Annotated was made neces- 
sary by the amount of new and amendatory legislation. This is a new volume 
contains Title 36, Domestic Relations, formerly found in Volume 6A. 

This volume was prepared by the editorial staff of the publisher with the 
assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary for 
the Tennessee Code Commission. 

This volume contains Title 36 (Domestic Relations). 

Notes in this volume are to the following sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 

Workers’ Compensation Appeals Board Decisions 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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User’s Guide 


This guide is designed to help you get the most out of your Tennessee Code 
Annotated. Information about key features of the Code and suggestions for its 
more effective use are given under the following headings: 


—Advance Code Service 
—Advance Legislative Service 
—Amendments 

—Analyses 

—Attorney General Opinions 
—Code Status 

—Compiler’s Notes and Code Commission Notes 
—Cross References 

—Court Rules 

—Disciplinary Board Opinions 
—Effective Dates 

—Historical Citation 
—Indexes 

—Law Reviews 

—Notes to Decisions 
—Numbering System 
—Obsolete Statutes 
—Parallel Reference Tables 
—Repealed Statutes 
—Replaced Volumes 

—Section Headings 
—Sentencing Commission Comments 
—Superseded Statutes 
—Tables of Contents 

—Tables Volume 

—Textbooks 
—Unconstitutional Statutes 


If you have a question not addressed by the User’s Guide, or comments about 
your Code service, please call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 


ADVANCE CODE SERVICE 


Three times a year, at roughly quarterly intervals between delivery of Code 
supplement pocket parts, we publish Tennessee Advance Code Service 
pamphlets. The Advance Code Service keeps your Code as up-to-date as 
possible by providing notes to cases, opinions of the Attorney General, and law 
reviews received after the cutoff for inclusion in the preceding Supplement, as 
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well as other pertinent information. Advance Code Service pamphlets are 
cumulative, so that you need retain only the latest pamphlet to have all the 
updated material published since the preceding Supplement. 


ADVANCE LEGISLATIVE SERVICE 


Advance Legislative Service pamphlets contain photoreproductions of 
Tennessee legislation. They are sent to all subscribers, as part of the annual 
supplement service, within weeks of an act’s passage. Pamphlets also contain 
a table of contents, a table of Code sections affected by new laws, informative 
notations in the margins of acts, and an index. All these aids help you assess 
the impact of new legislation between the time it first becomes available and 
publication of the Code supplement. 


AMENDMENTS 


Amendment notes describe exactly what changes the legislature has made in 
the statute and are written so that you can reconstruct the language of the 
statute as it existed prior to amendment. These notes appear only in the 
annual pocket part supplements following each section which has been 
amended within the past two years. Where an amendment note states that 
certain provisions have been rewritten, and the former version is not set out in 
the note, the presumption is that the former version may be found in the bound 
volume. 


ANALYSES 


In addition to the table of contents appearing at the beginning of each bound 
volume, each title and chapter appearing in a bound volume or supplement is 
preceded by an analysis. The analysis details the scope of the title or chapter 
and enables you to see at a glance the content of the title or chapter without 
resorting to a page-by-page examination in the bound volume or supplement. 


ATTORNEY GENERAL OPINIONS 


Citations to Opinions of the Attorney General and Reporter of Tennessee are 
carried in supplement pamphlets, beginning with opinions issued in 1983. 
Although these opinions are advisory only, they are well-researched opinions of 
law and contain useful discussions of Tennessee statutes. Citations to opinions 
which concern the constitutionality of provisions, or which the Code 
Commission wishes to retain for other reasons, will appear in Code 
Commission Notes in replacement volumes. 


CODE STATUS 


Tennessee Code Annotated is the official Code of Tennessee. It was adopted 
in 1955. Code supplements and replacement volumes are also enacted into law 
following their publication, in order to assure the integrity and official 
character of all Code text. The Code is prepared under the auspices of the 
Tennessee Code Commission and with the assistance of its staff. For the 
authority of the Commission and other statutes relating to the Code, see title 
1 of the Code. 
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COMPILER’S NOTES AND CODE COMMISSION NOTES 


If nothing else, compiler’s notes and code commission notes should always be 
read because they point out important information or special circumstances 
concerning a statute. 

Code commission notes are prepared under the direct supervision of the 
Tennessee Code Commission to convey information that is not apparent on the 
face of a Code section. 

Repealed statutes have compiler’s notes citing the legislative history of the 
repealed section, the chapter and section of the public act responsible for the 
repeal, and a reference to new statutory provisions, if any, which replace the 
repealed statute. Transferred, superseded, obsolete and unconstitutional 
statutes have similar notes. 


COURT RULES 


A softcover Court Rules Annotated two-volume set is included in your Code 
set. These volumes are supplemented once each year in November and are 
replaced annually. Rules of the Supreme Court, the Board of Judicial Conduct, 
the Court of Appeals, and the Court of Criminal Appeals, rules of appellate, 
civil, criminal and juvenile procedure and rules of evidence, as well as local 
rules of practice and procedure in the courts of certain counties are included, 
along with appropriate annotations and indexes. Rules are printed essentially 
in the form in which they have been promulgated, with only minor editing for 
stylistic consistency. 

Advisory Commission Comments which have been added after the original 
comments have, in brackets following each additional paragraph of comment, 
the date the paragraph was added. 


CROSS REFERENCES 


Cross references refer you to other statutes which may affect a law or place 
it in context. Cross references do not cite all related statutes, however, since 
these can be identified by using the General Index. 


DISCIPLINARY BOARD OPINIONS 


Notes under this heading appear in Volume 2 of the Court Rules and its 
supplement, and refer you to opinions of the Board of Professional 
Responsibility of the Supreme Court of Tennessee. 


EFFECTIVE DATES 


Effective date notes appear only in the pocket part supplements to the bound 
volumes. These notes show the effective date for enactments and amendments 
made during the past two years. An effective date note will appear under each 
section enacted or amended, except where an entire chapter or part has been 
enacted, in which case the note will appear only under the first and last 
sections of the chapter or part. 

Where repeals and enactments are postponed, bracketed dates in the 
boldfaced catchline and explanatory information in the compiler’s notes enable 
you to ascertain the valid law both before and after the postponed effective 
date. In the case of postponed amendments, the current law will be set out 
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followed by a separate postponed version in italics font, both with bracketed 
dates in the catchlines. 


HISTORICAL CITATION 


The historical citation appears in brackets immediately following the text of 
the statute. The historical citation includes the year, chapter and section of all 
public acts enacting or amending the statute. By finding these public acts in 
the session laws, you can trace the history of a section from its original 
enactment to its present form. 

The historical citation also includes references to the sections of former codes 
in which the statute was previously compiled (as in “Code 1932, § 325” cited in 
the historical citation to § 4-3-1803). Amendments to the statute which have 
been implied by subsequent legislation rather than specifically mandated are 
indicated by “impl. am.” followed by the public act chapter and section number. 
Statutes which have been transferred from former section numbers within this 
Code cite the former section number in the historical citation. For instance, in 
the historical citation for § 4-3-203, “T.C.A. (orig. ed.), § 4-308” indicates that 
§ 4-3-2038 was transferred from § 4-308 which appeared in the original edition 
of the 1955 Code. In the historical citation for § 4-3-1009, “I.C.A., § 4-328” 
indicates that § 4-3-1009 was transferred from § 4-328 which appeared in 
either a replacement volume or a pocket part supplement to the original 
edition of the 1955 Code. 

When used in conjunction with the Tables Volume (see Tables Volume below), 
the historical citation can be an invaluable aid in legal research. 

In the Court Rules volume, court rules carry historical citations showing the 
date of any amendment to a rule. The date a set of rules was originally 
promulgated appears beneath the heading to the set. 


INDEXES 


The General Index volumes are updated and replaced annually. In addition, 
at the back of each bound volume in the set, there is a volume index which 
indexes all the material contained in that particular volume. 

Also included with the index volumes are the following items of interest: a 
Title and Chapter Index, which is a short index for use by those familiar with 
terminology used in the T.C.A.; POPULAR NAMES OF ACTS main heading; 
SHORT TITLES main heading; and the Index to Uncodified Public Chapters. 

As accurate and thorough as these indexes are, there is no such thing as an 
index that is affordable, convenient, and perfect. Your best defense against 
index wild goose chases is familiarity with indexing techniques. To that end, a 
list of Suggestions for Fast, Effective Use of the Index has been included on the 
inside front cover of each index volume, and a more detailed treatment is given 
in the Foreword to the Index. 


LAW REVIEWS 


Articles from the Tennessee law school law reviews and other professional 
journals are cited under each statute referred to in the article. 


NOTES TO DECISIONS 


All state and federal cases which construe or apply Tennessee law or the 


USER’S GUIDE xa 


Tennessee or U.S. Constitutions have been annotated and are cited under the 
pertinent statutes. Where a decision has been reviewed by a higher court, the 
subsequent judicial history and disposition is noted in the case citation if such 
disposition has any bearing on the annotated material. Where two or more 
decisions state the same rule of law, the case citations are cumulated under one 
case note. 

Case notes are grouped together under headings called “catchlines.” The 
catchlines identify the basic subject matter of the case notes and assist you in 
locating pertinent notes. The catchlines are arranged in logical order. Where 
there are two or more catchlines, an “analysis” listing all the catchlines 
precedes the annotations. 

Where a statute has been amended or repealed and replaced with similar 
subject matter, case notes construing or applying the former statute are 
frequently retained under “Notes to Decisions.” 

Where a group of case notes applies to more than one statute in the same 
volume, the case notes are usually cited under the most appropriate statute; a 
cross-reference is inserted under the “Notes to Decisions” of the related 
statutes, under the appropriate catchline, referring you to the section carrying 
the pertinent case notes. 


NUMBERING SYSTEM 


A new numbering system has been implemented by the Code Commission 
which facilitates the organization of sections. This system divides existing 
chapters into “parts” so that several related, but distinct, subjects can be 
compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 


4 - 29 - teTO 


Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-2038 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 

Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
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designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), ete. 

Second level (subdivisions): (1), (2), (3), ete. 

Third level (subdivisions): (A), (B), (C), etc. 

Fourth level (subdivisions): (i), (ii), (aii), etc. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (b), (c), ete. 

(1), (2), (a); ete, 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 
subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a)(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (1), (ii), (iii), etc. Example citation: § 1-1-101(a)(1)(A)Q@). 


OBSOLETE STATUTES 


Where the Tennessee Code Commission has determined that, in light of 
more recent legislation or court decisions, a statute is no longer valid, the 
statute has been omitted with an indication that it is “Obsolete.” 


PARALLEL REFERENCE TABLES 


Certain titles, chapters and groups of sections which have been repealed in 
their entirety and replaced with similar provisions or which have been 
transferred to new section numbers are accompanied by a parallel reference 
table which refers you from the former section number to the section number 
of the present provisions. These tables generally appear at the front of the 
bound volume or preceding the title or chapter in the supplement. 


REPEALED STATUTES 


Statutes which have been repealed are so indicated in brackets following the 
section number. Compiler’s notes containing the historical citation of the 
former statute, the legislation responsible for the repeal, and present statutory 
provisions concerning the same subject matter Gif any) appear after each 
repealed section or after the first section of a repealed chapter. References to 
repealed statutes are ordinarily dropped upon volume revision. 


REPLACED VOLUMES 


The Code is regularly updated and streamlined by the replacement of 
volumes. Although a current set of the Tennessee Code Annotated contains the 
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currently applicable statutes, users are encouraged to retain replaced volumes 
and their supplements for historical reference. 


SECTION HEADINGS 


According to § 1-3-109, section headings or “catchlines” are not to be 
construed as part of the law. The Code Commission has authority, under 
§ 1-1-108(a), to “change the wording of and prepare new section headings and 
symbols.” Working together, the Code Commission and the publisher 
continuously review catchlines to ensure that they give all necessary 
information as briefly and accurately as possible. Generally, T.C.A. catchlines 
give no more information than is necessary to distinguish one section from 
others you might consult. Thus, the catchline for § 1-3-109 reads “Section 
headings and histories,” not “Section headings and histories not part of law”; 
the longer form would be used only if the chapter had another section that 
focused on headings and histories from a different angle. In addition, T.C.A. 
catchlines often use popular terminology in an attempt to shed light on a 
section’s meaning and save you valuable research time, even though the 
popular term appears nowhere in the section and may be less accurate than its 
technical equivalent. 

The Code Commission and the publisher invite your suggestions on ways to 
improve particular catchlines. 


SENTENCING COMMISSION COMMENTS 


These comments, contained under sections of the criminal laws amended by 
chapter 591 of the Public Acts of 1989, were written to the text of the sections 
of chapter 591, as codified herein. These comments have not been revised to 
reflect amendments to these sections after 1989. They have been retained to 
provide guidance on the original intent of those sections which may not be 
affected by later amendments. 


SUPERSEDED STATUTES 


A statute which has been superseded by the enactment of subsequent 
legislation is omitted and indicated as “Superseded” in brackets following the 
section number. A compiler’s note containing information concerning the 
superseding provisions accompanies a superseded statute. 


TABLES OF CONTENTS 


Each bound volume carries a table of contents listing titles, chapters, and 
parts. In addition, a complete table of T.C.A. titles is updated and published 
annually in the supplement pamphlet for Volume 1. This table, which follows 
the Preface and precedes the User’s Guide, helps you find the T.C.A. volume 
you need, and also helps you keep track of titles that have been relocated due 
to volume replacement. 


TABLES VOLUME 


The Tables Volume (Volume 13) of the Tennessee Code Annotated is one of 
the most helpful tools in legal research. 

Included in the Tables Volume are parallel tables referring the user from 
section numbers in former codes to section numbers in the original 1955 
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Tennessee Code Annotated. Also in Volume 13 is a table of former and current 
section numbers for Code sections whose numbers have changed since 1955. 
This table provides a reference to Code sections renumbered in the conversion 
from the former two-tier numbering system to the new three-tier system. 

Disposition tables list each chapter and section of all the Tennessee public 
acts passed by the legislature and indicate where each has been compiled in 
the present Tennessee Code Annotated. Public act sections which were 
repealed prior to the publication of the original Tennessee Code Annotated in 
1955 have been omitted in order to reduce the size of the Tables Volume; 
however, sections repealed after 1953 are indicated as repealed with a citation 
to the public act chapter and section responsible for the repeal. Public act 
sections which have not been compiled are indicated with notations such as 
“special,” “temporary,” “repealing,” “effective date,” “separability,” “emergency,” 
“legislative intent,” “unconstitutional,” etc. 

The disposition tables and the historical citations following the statutes 
work in tandem (see Historical Citation, above). In order to determine where 
a particular public act chapter or section has been compiled, refer to the 
disposition tables. For instance, the tables show that Public Act 1965, ch. 181, 
§ 7 has been compiled in § 11-9-107. The historical citation following § 11-9- 
107 indicates that it was enacted by Public Acts 1965, ch. 181, § 7 and that it 
has not been amended. The object is to help you find your way from the public 
acts to the compiled section, or from the section to the public acts. 

Other helpful information is contained in the Table volumes or its current 
supplement, including mortality tables, annuity valuation tables, a table of 
county populations based on the federal decennial census, and a table showing 
the incorporation date, population, and basic charter of Tennessee 
municipalities. 


TEXTBOOKS 


Citations to some of the standard Tennessee treatises have been included 
where they refer to Tennessee statutes. 


UNCONSTITUTIONAL STATUTES 


Statutes determined to be unconstitutional are omitted and indicated as 
“Unconstitutional” in brackets following the section number. A compiler’s note 
giving the court decisional authority accompanies such section. 
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TITLE 36 
DOMESTIC RELATIONS 


. Adoption. 

. Parentage. 

. Marriage. 

. Divorce and Annulment. 

. Alimony and Child Support. 

. Child Custody and Visitation. 

. Uniform Deployed Parents Custody and Visitation Act. 


CHAPTER 1 
ADOPTION 


Part 1. General Provisions 


Purpose of part — Construction. 

Part definitions. [Effective until July 1, 2022. See the version effective on July 1, 2022.] 

Part definitions. [Effective on July 1, 2022. See the version effective until July 1. 2022.] 

Prior adoptions and terminations of parental rights involving minors and prior 
adoptions of adults ratified. 

Withholding of material information concerning the status of the parents or guardian of 
a child subject to surrender, termination of parental rights or adoption — Misde- 
meanor. 

Violation of criminal provisions of part by state employee — Dismissal. 

Readoption. 

Persons to whom this part is applicable. 

Entities authorized to place children for adoption — Advisory and agency capacity 
authorized — Injunction to stop illegal payments. 

Illegal payments in connection with placement of child — Penalty. 

Parent under eighteen years of age — Surrender. 

Presurrender request for home study or preliminary home study — Surrender of child 
— Consent for adoption by parent — Effect of Surrender — Form of surrender — 
Waiver of interest — Interpreter for non-English speaking parents. [Effective until 
July 1, 2022. See the version effective on July 1, 2022.] 

Presurrender request for home study or preliminary home study — Surrender of child 
— Consent for adoption by parent — Effect of Surrender — Form of surrender — 
Waiver of interest — Interpreter for non-English speaking parents. [Effective on July 
1, 2022. See the version effective until July 1, 2022.] 

Revocation of surrender or parental consent — Form. 

Termination of parental or guardianship rights. 

Venue. 

Persons eligible to file adoption petition — Residence requirements — Preference for 
foster parents. 

Home study — Adoption petition — Order of reference. 

Parties to proceedings — Termination of rights of putative father — Consent of parent 
or guardian — Service of process. 

Dismissal of adoption proceedings and guardianship orders — Revocation of surrender 
by court — Notice — Disposition of child. 

Final order of adoption — When entered. 

Final order of adoption — Contents — Report of foreign birth. 
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Section 


36-1-121. 


36-1-122. 


36-1-123. 


36-1-124. 


36-1-125. 


36-1-126. 


36-1-126. 


36-1-127. 


36-1-127. 


36-1-128. 


36-1-129. 
36-1-130. 


36-1-131. 


36-1-132. 


36-1-133. 


36-1-133. 


36-1-134. 


36-1-134. 


36-1-135. 
36-1-136. 
36-1-137. 


36-1-137. 


36-1-138. 


36-1-138. 


36-1-139. 
36-1-140. 


36-1-141. 
36-1-141. 
36-1-142. 


36-1-143. 
36-1-144. 
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Effect of adoption on relationship. 

Binding effect of adoption. 

Biological parents illegally obtaining custody of a child — Custodial interference — 
Survival of existing restraining order. 

Contested terminations of parental rights and adoptions — Appeals — Expedited 
schedule. 

Confidentiality of records — Penalties for unauthorized disclosure — Protected orders. 

Record kept under seal — Confidential records — Access to certain records — 
Preservation of records. [Effective until July 1, 2022. See the version effective on July 
1, 2022.] 

Record kept under seal — Confidential records — Access to certain records — 
Preservation of records. [Effective on July 1, 2022. See the version effective until July 
1, 2022.] 

Availability of records to adopted persons and certain other persons for adoptions 
finalized or attempted prior to certain dates. [Effective until July 1, 2022. See the 
version effective on July 1, 2022.] 

Availability of records to adopted persons and certain other persons for adoptions 
finalized or attempted prior to certain dates. [Effective on July 1, 2022. See the 
version effective until July 1, 2022.] 

Contact veto registry — Persons eligible to have names entered. [Repealed effective July 
1, 2022.) 

Procedures for filing contact veto or giving consent. [Repealed effective July 1, 2022.] 

Access to records — Search of registry — Restrictions on contact. [Repealed effective 
July 1, 2022.] 

Search of sealed adoption record, sealed record or post-adoption records — Opportunity 
to veto contact. [Repealed effective July 1, 2022.] 

Violation of contact veto a misdemeanor — Injunction and damages — Attorney’s fees — 
Using information to injure persons whose names were obtained. [Repealed effective 
July 1, 2022.] 

Release of nonidentifying information concerning biological or legal family. [Effective 
until July 1, 2022. See the version effective on July 1, 2022.] 

Release of nonidentifying information concerning biological or legal family. [Effective on 
July 1, 2022. See the version effective until July 1, 2022.] 

Transmission of information between affected parties — Access to records of deceased or 
disabled persons — Updating of information to allow contact. [Effective until July 1, 
2022. See the version effective on July 1, 2022.] 

Transmission of information between affected parties — Access to records of deceased or 
disabled persons — Updating of information to allow contact. [Effective on July 1, 
2022. See the version effective until July 1, 2022.] 

Updated medical information in records — Searches for persons affected. 

Notification made as part of search, contact or identifying requests. 

Inability of department to verify adoptive status of relationships — Waiting period to 
request further searches — Limitations on searches. [Effective until July 1, 2022. See 
the version effective on July 1, 2022.] 

Inability of department to verify adoptive status of relationships — Waiting period to 
request further searches — Limitations on searches. [Effective on July 1, 2022. See 
the version effective until July 1, 2022.] 

Court orders for the release of information from adoption and sealed records. [Effective 
until July 1, 2022. See the version effective on July 1, 2022.] 

Court orders for the release of information from adoption and sealed records. [Effective 
on July 1, 2022. See the version effective until July 1, 2022.] 

Penalty for providing false information related to information requests. 

Immunity for actions in good faith by department personnel and immunity of certain 
other persons. 

Fees for searches, registration of contact vetoes, and copies — Promulgation of rules — 
Forms. [Effective until July 1, 2022. See the version effective on July 1, 2022.] 

Fees for searches, and copies — Promulgation of rules — Forms. [Effective on July 1, 
2022. See the version effective until July 1, 2022.] 

Voluntary delivery of infant to facility, revocation of voluntary delivery, and termination 
of parental rights. 

Post-adoption services to support permanency in adoption. 

Categories of information to be provided to adoptive family. 
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36-1-145. 


36-1-146. 
36-1-147. 
36-1-148. 


36-1-201. 
36-1-202. 
36-1-203. 
36-1-204. 
36-1-205. 
36-1-206. 


36-1-301. 
36-1-302. 
36-1-303. 
36-1-304. 
36-1-305. 


ADOPTION 36-1-101 


Written contract for post-adoption contact between certain parties — Requirements — 
Enforcement — Modification — Termination. 

Rebuttable presumption that guardian ad litem’s fees divided equally between parties. 

Private licensed child-placing agencies. 

Immunization not condition of adoption — Exceptions. 


Part 2. Interstate Compact on Adoption and Medical Assistance 


Terms of compact. 

Amount of assistance. 

Documentation of eligibility. 

Applicability of part. 

Violations — Penalties. 

Construction — Compliance with federal laws. 


Part 3. Adoption Contact Veto Registry 


Advance notice system. [Repealed effective July 1, 2022.] 

“Advance notice period” defined. [Repealed effective July 1, 2022.] 

Persons entitled to file a request for advance notice. [Repealed effective July 1, 2022.] 
Advance notice registry. [Repealed effective July 1, 2022.] 

Promulgation of necessary rules and regulations. [Repealed effective July 1, 2022.] 


PART 1 
GENERAL PROVISIONS 


36-1-101. Purpose of part — Construction. 


(a) The primary purpose of this part is to provide means and procedures for 
the adoption of children and adults that recognize and effectuate to the 
greatest extent possible the rights and interests of persons affected by 
adoption, especially those of the adopted persons, which are specifically 
protected by the constitutions of the United States and the state of Tennessee 
and to those ends seek to ensure, to the greatest extent possible, that: 

(1) Children are removed from the homes of their parents or guardians 
only when that becomes the only alternative that is consistent with the best 
interest of the child; 

(2) Children are placed only with those persons who have been deter- 
mined to be capable of providing proper care and a loving home for an 
adopted child; 

(3) The rights of children to be raised in loving homes that are capable of 
providing proper care for adopted children and that the best interests of 
children in the adoptive process are protected; 

(4) The adoptive process protects the rights of all persons who are affected 
by that process and who should be entitled to notice of the proceedings for 
the adoption of a child; 

(5) The adoption proceedings are held in an expeditious manner to enable 
the child to achieve permanency, consistent with the child’s best interests, at 
the earliest possible date; and 

(6) The adopted child is protected in the child’s adoptive relationship from 
any interference by any person who may have some legal claim after the 
child has become properly adjusted to the child’s adoptive home. 

(b) The secondary purpose of this part is to: 


36-1-101 DOMESTIC RELATIONS 4 
(1) Protect biological parents and guardians of children from decisions 
concerning the relinquishment of their parental or guardian’s rights to their 
children or wards that might be made as a result of undue influence or fraud; 
(2) Protect adoptive parents from assuming the care and responsibility for 

a child about whose physical, mental, emotional, and hereditary background 

they are unaware; 

(3) Protect the adoptive parents from the later disturbance of their 
parental relationship with their child by the biological or prior legal parents 
of the child who may have some legal claim due to the failure to protect their 
legal rights; and 

(4) Provide adoption promotion and support services and activities de- 
signed to encourage early permanency and adoptions, when adoptions 
promote the best interests of children, including such activities as pre- 
adoptive and post-adoptive services and activities designed to expedite the 
adoption process. 

(c) The purpose of this part shall also be to favor the rights of adopted 
persons or other persons for whom any closed records are maintained and their 
families to obtain information concerning the lives of those persons and to 
permit them to obtain information about themselves from the adoption 
records, sealed records, sealed adoption records, or post-adoption records to 
which they are entitled, but also to recognize the rights of parents and adopted 
persons not to be contacted by the persons who obtain such information, except 
in compliance with this part. 

(d) In all cases, when the best interests of the child and those of the adults 
are in conflict, such conflict shall always be resolved to favor the rights and the 
best interests of the child, which interests are hereby recognized as constitu- 


tionally protected and, to that end, this part shall be liberally construed. 


History. 

Acts 1951, ch. 202, § 1 (Williams, § 9572.15); 
T.C.A. (orig. ed.), § 36-101; Acts 1995, ch. 532, 
§ 1; 1996, ch. 1054, §§ 1, 2; 1998, ch. 1097, § 1. 


Cross-References. 

Custody and care of dependent children gen- 
erally, title 71, ch. 3, part 3. 

Interstate Compact on Adoption and Medical 
Assistance, title 36, ch. 1, part 2. 

Maternity leave for bonding with newly ad- 
opted child, § 4-21-408. 

Special leave for adoptive parents, § 8-50- 
806. 


Rule Reference. 

This part is referred to in the Advisory Com- 
mission Comments under Rule 501 of the Ten- 
nessee Rules of Evidence. 


Textbooks. 

Coppock on Tennessee Adoption Law, 
(1998-99 ed., Coppock). 

Tennessee Jurisprudence, 20 Tenn. Juris., 
Parent and Child, §§ 20, 24. 


Law Reviews. 
Adoption and Custody: Current Trends in 
Tennessee Family Law: A Roadmap Through 


Tennessee’s New Adoption Statute, 27 U. Mem. 
L. Rev. 885 (1997). 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 

Adoption Proceedings — Revocation of Sur- 
render Under Tennessee Code Annotated Sec- 
tion 36-1-117 (Bradley E. Trammell), 23 Mem. 
St. U.L. Rev. 293 (1993). 

Courts, Legislatures, and Second-Parent 
Adoptions: On Judicial Deference, Specious 
Reasoning, and the Best Interests of the Child, 
66 Tenn. L. Rev. 1019 (1999). 

Family Law — Adoption — Retrospective and 
Prospective Opening of Adoption Records to 
Adopted Persons Twenty-One Years of Age or 
Older, 67 Tenn. L. Rev. 1019 (2000). 

Storied Anna Mae He Decision Clarifies Law 
But Leaves Unanswered Questions (Christina 
A. Zawisza), 38 U. Mem. L. Rev. 637 (2008). 

The Jurisprudence of Genetics (Rochelle C. 
Dreyfuss, Dorothy Nelkin), 45 Vand. L. Rev. 
313 (1992). 

The New Adoption Law in Tennessee: A Con- 
troversial Sweeping Reform (Monica L. Allie), 
32 No. 5 Tenn. B.J. 18 (1996). 
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Attorney General Opinions. 

Re-engrossment of 1995 Public Chapter 532, 
OAG 95-0938, 1995 Tenn. AG LEXIS 105 
(9/1/95). 


36-1-101 


Adoption by a same sex couple, OAG 07-140, 
2007 Tenn. AG LEXIS 140 (10/10/07). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Construction. 

. Considerations. 

. Rights of Natural Parents. 
Right of Adoption. 

. Method of Adoption. 

. Contract or Agreement to Adopt. 
. Estoppel as Creating Adoption. 

. Right to Inherit. 

10. Best Interests of the Child. 

11. Material Change In Circumstances. 
12. Standing. 


OCHONBAANPWNeE 


1. Constitutionality. 

There is a reasonable basis for the legisla- 
ture’s disparate treatment of children involved 
in adoption proceedings and those who are the 
subject of guardianship or foster care proceed- 
ings. In re M.J.S., 44 S.W.3d 41, 2000 Tenn. 
App. LEXIS 704 (Tenn. Ct. App. 2000). 


2. Construction. 

The adoption statutes are in derogation of 
common law and must be strictly construed. 
Delamotte v. Stout, 207 Tenn. 406, 340 S.W.2d 
894, 1960 Tenn. LEXIS 472 (1960); In re Adop- 
tion of Taylor, 678 S.W.2d 69, 1984 Tenn. App. 
LEXIS 2978 (Tenn. Ct. App. 1984). 

Term “child” in the statutory section regard- 
ing incarceration for 10 years also includes a 
child in utero; a construction to include the 
period of pregnancy serves the legislative goals 
of providing permanency and protecting the 
day-to-day needs of children. In re Adrianna S., 
520 S.W.3d 548, 2016 Tenn. App. LEXIS 734 
(Tenn. Ct. App. Sept. 29, 2016), appeal denied, 
— §$.W.3d —, 2017 Tenn. LEXIS 180 (Tenn. 
Mar. 14, 2017). 


3. Considerations. 

In deciding case of the custody of children, 
the interests of the child are considered as of 
greater importance than those of the competing 
parents or competing parties. State ex rel. “A” 
v..A Licensed or Chartered Child-Placing 
Agency, 194 Tenn. 400, 250 S.W.2d 776, 1952 
Tenn. LEXIS 394 (1952). 

In adoption cases the courts will consider the 
welfare of the child and the rights of the adult 
parties will be subordinated to the best interest 
of the child. In re Petition of Clements, 201 
Tenn. 98, 296 S.W.2d 875, 1956 Tenn. LEXIS 
471 (1956); Ex parte Wolfenden, 49 Tenn. App. 
1, 349 S.W.2d 713, 1959 Tenn. App. LEXIS 140 
(Tenn. Ct. App. 1959), superseded by statute as 
stated in, Fykes v. State, — S.W.3d —, 1998 


Tenn. Crim. App. LEXIS 206 (Tenn. Crim. App. 
1998), superseded by statute as stated in, Ten- 
nessee Baptist Children’s Home v. Swanson (In 
re Swanson), 1998 Tenn. App. LEXIS 322 
(Tenn. Ct. App. May 14, 1998), superseded by 
statute as stated in, Baker v. He (In reA.M.H.), 
— §$.W.3d —, 2005 Tenn. App. LEXIS 736 
(Tenn. Ct. App. Nov. 23, 2005). 

Fact that child might be better off in home 
other than that of natural parents is not ground 
for adoption over protest of parents. Ex parte 
Wolfenden, 48 Tenn. App. 433, 348 S.W.2d 751, 
1961 Tenn. App. LEXIS 85 (Tenn. Ct. App. 
1961). 

The paramount consideration in adoption 
cases is the welfare of the child. Baughman v. 
Department of Public Welfare, 211 Tenn. 101, 
362 S.W.2d 785, 1962 Tenn. LEXIS 345 (1962). 


4. Rights of Natural Parents. 

As a general proposition, the natural parents 
have the primary and superior right to custody 
of their children above that of all others, but 
where these parents are unfit or the mother, in 
the case of an illegitimate child, has consented 
and agreed according to former § 36-1-111 [re- 
pealed], for the child to be placed with a child- 
placing agency for adoption and there was no 
fraud or duress in the procurement of such 
consent, then there is no alternative but to 
sustain the adoption applied for if the best 
interests of the child call for such adoption. 
State ex rel. “A” v. A Licensed or Chartered 
Child-Placing Agency, 194 Tenn. 400, 250 
S.W.2d 776, 1952 Tenn. LEXIS 394 (1952). 

The fact that the parties petitioning for adop- 
tion were the natural parents, even though 
they had legally waived their rights to the 
child, could be considered as a matter of fact 
along with other things in considering what 
was for the welfare of the child. State ex rel. “A” 
v. A Licensed or Chartered Child-Placing 
Agency, 194 Tenn. 400, 250 S.W.2d 776, 1952 
Tenn. LEXIS 394 (1952). 

The parent as such has no vested right in his 
child that requires the protection of the courts 
that is accorded property rights. State ex rel. 
“A” y. A Licensed or Chartered Child-Placing 
Agency, 194 Tenn. 400, 250 S.W.2d 776, 1952 
Tenn, LEXIS 394 (1952). 

The interest of a father in his child is of 
profound importance, deserving protection. 
This state has a strong interest in sustaining 
the father-child relationship and protecting the 
family unit. In re Riggs, 612 S.W.2d 461, 1980 
Tenn. App. LEXIS 410 (Tenn. Ct. App. 1980), 
cert. denied, Riggs v. Terrazas, 450 U.S. 921, 
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101 S. Ct, 1370, 67 L. Ed. 2d 349, 1981 U.S. 
LEXIS 876 (1981). 

There can be no valid adoption without a 
valid termination of parental rights. In re 
Riggs, 612 S.W.2d 461, 1980 Tenn. App. LEXIS 
410 (Tenn. Ct. App. 1980), cert. denied, Riggs v. 
Terrazas, 450 U.S. 921, 101 S. Ct. 1370, 67 L. 
Ed. 2d 349, 1981 U.S. LEXIS 876 (1981). 


5. Right of Adoption. 

The right of adoption is not a natural one and 
was unknown to the common law. Clements v. 
Morgan, 201 Tenn. 94, 296 S.W.2d 874, 1956 
Tenn. LEXIS 470 (1956); Petition of Van Huss, 
207 Tenn. 168, 338 S.W.2d 588, 1960 Tenn. 
LEXIS 444 (1960); Delamotte v. Stout, 207 
Tenn. 406, 340 S.W.2d 894, 1960 Tenn. LEXIS 
472 (1960); Adoption of Edman, 48 Tenn. App. 
375, 348 S.W.2d 345, 1961 Tenn. App. LEXIS 80 
(Tenn. Ct. App. 1961). 


6. Method of Adoption. 

The adoption of a child is governed by statute 
and to effect a legal adoption the statute must 
be strictly complied with. Clements v. Morgan, 
201 Tenn. 94, 296 S.W.2d 874, 1956 Tenn. 
LEXIS 470 (1956); In re Petition of Clements, 
201 Tenn. 98, 296 S.W.2d 875, 1956 Tenn. 
LEXIS 471 (1956); Petition of Van Huss, 207 
Tenn. 168, 338 S.W.2d 588, 1960 Tenn. LEXIS 
444 (1960); Adoption of Edman, 48 Tenn. App. 
375, 348 S.W.2d 345, 1961 Tenn. App. LEXIS 80 
(Tenn. Ct. App. 1961). 

An adoption can be accomplished only by 
court order after following the procedures set 
out by this part. In re Petition of Clements, 201 
Tenn. 98, 296 S.W.2d 875, 1956 Tenn. LEXIS 
471 (1956). 

A final decree of adoption that affirmatively 
denies to the adoptive parents the same cus- 
tody and control of the child possessed of natu- 
ral parents and grants visitation rights to the 
natural parents is not only violative of the 
letter of the law embodied in the statutes 
heretofore mentioned, but is also violative of 
the primary purpose of this part as set forth in 
subsection (a). In re Adoption of Dearing, 572 
S.W.2d 929, 1978 Tenn. App. LEXIS 309 (Tenn. 
Ct. App. 1978). 


7. Contract or Agreement to Adopt. 

A contract to adopt should not be enforced in 
the courts of this state. In re Petition of Cle- 
ments, 201 Tenn. 98, 296 S.W.2d 875, 1956 
Tenn. LEXIS 471 (1956). 


8. Estoppel as Creating Adoption. 

Adoption by estoppel is not recognized in 
Tennessee. Bank of Maryville v. Topping, 216 
Tenn. 597, 393 S.W.2d 280, 1965 Tenn. LEXIS 
603 (1965). 


9. Right to Inherit. 

Before a child may inherit from one who is 
not his natural parent there must be substan- 
tial compliance with the adoption statutes or a 
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contract of adoption and inheritance. Bank of 
Maryville v. Topping, 216 Tenn. 597, 393 S.W.2d 
280, 1965 Tenn. LEXIS 603 (1965). 

Right of inheritance may exist through valid 
contract of adoption and inheritance. Bank of 
Maryville v. Topping, 216 Tenn. 597, 393 S.W.2d 
280, 1965 Tenn. LEXIS 603 (1965). 


10. Best Interests of the Child. 

Judgment finding that it was not in the 
children’s best interest to terminate the moth- 
er’s rights as a parent of the two children was 
reversed because the trial court focused on the 
rights of the mother rather than the rights of 
the children, as required by the statute and 
authorities. In re Taylor BW, — S.W.3d —, 2011 
Tenn. App. LEXIS 586 (Tenn. Ct. App. Oct. 28, 
2011), rev'd, In re B. W., 397 S.W.3d 105, 2013 
Tenn. LEXIS 199 (Tenn. Feb. 21, 2013). 

Pursuant to T.C.A. §§ 36-1-113G) and 36-1- 
101(d), termination of parents’ rights was in 
their children’s best interests, as the children 
had been removed from the home years earlier, 
had not had any visitation with their parents, 
and had a close and loving bond with the 
woman whom they were placed with and who 
hoped to adopt them; further, neither parent 
made any meaningful effort to be reunited with 
the children. In re Dakota C.R., 404 S.W.3d 
484, 2012 Tenn. App. LEXIS 844 (Tenn. Ct. 
App. Dec. 7, 2012), appeal denied, In re Dakota 
R., — S.W.3d —, 2013 Tenn. LEXIS 230 (Tenn. 
Mar. 6, 2013). 

Dismissal of maternal grandparents’ com- 
plaint was appropriate because, although the 
grandparents were allowed to intervene when a 
parent surrendered parental rights to the par- 
ent’s minor child to adoptive parents, the 
grandparents failed to present clear and con- 
vincing evidence that the child’s best interest 
was served by taking the child away from the 
adoptive parents. In re R.S.M., 466 S.W.3d 766, 
2015 Tenn. App. LEXIS 93 (Tenn. Ct. App. Feb. 
27, 2015), appeal denied, In re Rebecca M., — 
S.W.3d —, 2015 Tenn. LEXIS 479 (Tenn. June 
11; 2015). 

There was clear and convincing evidence that 
termination of the parents’ rights was in the 
child’s best interests because the physical envi- 
ronment of their home was unhealthy and 
unsafe, the child had improved physically and 
mentally ever since she was removed from the 
parents’ custody, and a change in caretakers 
and physical environment would have had a 
negative effect on the child’s emotional, psycho- 
logical, and medical conditions. In re Savannah 
M., — S.W.3d —, 2019 Tenn. App. LEXIS 44 
(Tenn. Ct. App. Jan. 28, 2019). 

There was clear and convincing evidence to 
establish that the termination of the mother’s 
parental rights was in the child’s best interest 
because the mother had not made an adjust- 
ment of circumstances necessary for the child’s 
return or maintained regular visitation with 
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him, she failed to maintain a meaningful rela- 
tionship with him during her absence, she 
admitted that she did not wish to regain cus- 
tody but only wanted to reestablish her rela- 
tionship with the child, the mother failed to 
remit child support, and the child had been 
living with his grandparents for almost four 
years and a change in caretakers would be 
detrimental to his emotional condition. In re 
Ethan M., —S.W.3d —, 2019 Tenn. App. LEXIS 
45 (Tenn. Ct. App. Jan. 29, 2019). 

It was in a child’s best interests for the 
parental rights of the child’s mother to be 
terminated because no meaningful relationship 
existed between the child and the mother, the 
child would have suffered emotional and psy- 
chological harm if there was a change of care- 
givers at that point in time, and the child was 
thriving with and had become fully integrated 
in and formed a strong and positive bond with a 
relative’s home and family with whom the child 
had been living for a few years and which 
wished to adopt the child. In re Melinda N., — 
S.W.3d —, 2019 Tenn. App. LEXIS 69 (Tenn. Ct. 
App. Feb. 7, 2019). 

Sufficient evidence supported the trial court’s 
determination that termination of the father’s 
parental rights was in the child’s best interest 
because it showed that the no-contact order 
was quickly superseded by an order permitting 
the father to visit the child, there was no 
evidence that the father ever attempted to 
contact the child after his incarceration, the 
father’s testimony supported the inference that 
he was out of contact with the child from June 
2013 to December 2015, and the practical de- 
tails of the father’s return to society after his 
incarceration ended were uncertain. In re Tra- 
vis R., —S.W.3d —, 2019 Tenn. App. LEXIS 557 
(Tenn. Ct. App. Nov. 18, 2019). 

Termination of a father’s parental rights was 
in the child’s best interests because the father’s 
unfortunate history with illegal drugs had been 
a serious issue in the case, and the record 
evidenced that the father made less than satis- 
factory progress; the child’s foster mother tes- 
tified that the child was doing well and that the 
child did not talk about the father, and there 
had been prolonged periods where the father 
had not seen the child. In re Jayda H., — 
S.W.3d —, 2019 Tenn. App. LEXIS 571 (Tenn. 
Ct. App. Nov. 25, 2019). 

Juvenile court properly terminated a the 
father’s parental rights as in the best interest of 
the children because he failed to manifest an 
ability and willingness to assume custody of the 
children and abandoned them by engaging in 
conduct that exhibited a wanton disregard for 
their welfare by engaging in a pattern of physi- 
cal violence, domestic abuse, toward the mother 
and one of the children, as well as other illegal 
or unreasonable acts, the Department of Chil- 
dren’s Services made reasonable efforts to re- 
unite the father with the children, the children 
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had no meaningful relationship with the father, 
and a change of caretaker and physical envi- 
ronment was likely to have a negative effect on 
the children’s welfare. In re Nakayia, — S.W.3d 
—, 2020 Tenn. App. LEXIS 359 (Tenn. Ct. App. 
Aug. 7, 2020). 

Evidence was sufficient to support the trial 
court’s finding that termination of the father’s 
parental rights was in the child’s best interest 
because it showed that the father had been 
incarcerated since the child was three years 
old, the mother had stopped the video visits 
between them when the child began exhibiting 
anxiety behaviors after the visits, the child had 
no relationship with the father at the time of 
trial, and even after the father’s release there 
would be restrictions on his being around other 
children due to his sex offender status. In re 
Jackson D., — S.W.3d —, 2020 Tenn. App. 
LEXIS 366 (Tenn. Ct. App. Aug. 17, 2020). 

Evidence was sufficient to support the trial 
court’s determination that termination of the 
mother’s parental rights was in the children’s 
best interest because the mother failed to ob- 
tain suitable housing for herself and the chil- 
dren, despite the social services the mother 
received she was still barely able to function 
and care for herself let alone the children, and 
the mother’s diagnoses of an intellectual dis- 
ability and mood disorders will be lifelong 
struggles for her that could not be overcome 
with social services. In re Dyllon M., — S.W.3d 
—, 2020 Tenn. App. LEXIS 513 (Tenn. Ct. App. 
Nov. 18, 2020). 

Termination of a father’s parental rights was 
in the child’s best interest because the teenage 
child had bonded with the foster family, the 
father and the child did not have a meaningful 
relationship, and the child had no desire to 
have a relationship with the father who was 
physically, emotionally, psychologically, and 
sexually abusive toward the child. In re Bran- 
don H., —S.W.3d —, 2021 Tenn. App. LEXIS 38 
(Tenn. Ct. App. Feb. 2, 2021). 

Termination of a mother’s parental rights 
was in the children’s best interests because she 
had trouble maintaining a telephone, she did 
not know who her case worker was, she was 
engaged in abusive relationships, and despite 
the fact that the mother was given every oppor- 
tunity to find an income-based home and to 
subsequently find a job, she stated she quit 
paying child support because she could not 
keep a job and could not keep a home. In re 
Jeremy C., — S.W3d —, 2021 Tenn. App. 
LEXIS 72 (Tenn. Ct. App. Feb. 28, 2021). 


11. Material Change In Circumstances. 
Trial court utilized the appropriate legal 
standard because the court recognized that 
significant changes to a father’s work and/or 
school schedule such as graduating, going from 
a night shift to a day shift position, or starting 
a new career might constitute a material 
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change in circumstances. The court correctly 
concluded, however, that the father’s alleged 
changes in work or school schedule were not 
significant and, therefore, did not meet the 
statutory burden for a material change in cir- 
cumstance. In re Caroline U., — S.W.3d —, 
2019 Tenn. App. LEXIS 489 (Tenn. Ct. App. Oct. 
4, 2019). 

There could not have been a material change 
in circumstances when a father filed a petition 
to modify because the permanent parenting 
plan order had only become a final order that 
very same day. Because the facts used to estab- 
lish a material change in circumstances suffi- 
cient to modify a residential parenting schedule 
had to occur after the entry of the plan to be 
modified, it was clear that no material change 
could have occurred between the time that the 
order became final and the time that the father 
filed the petition seeking modification. In re 
Caroline U., — S.W.3d —, 2019 Tenn. App. 
LEXIS 489 (Tenn. Ct. App. Oct. 4, 2019). 

Father’s change in work schedule, change in 
major, and decision to stop teaching jujitsu 
classes was insufficient to establish a material 
change in circumstances because without evi- 
dence as to the significance of the work sched- 
ule effecting the father’s parenting, the prior 
school schedule with the current school sched- 
ule, and when the father stopped teaching 
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classes, it was impossible for the appellate 
court to know when the alleged changes oc- 
curred and if they impacted the child. In re 
Caroline U., — S.W.38d —, 2019 Tenn. App. 
LEXIS 489 (Tenn. Ct. App. Oct. 4, 2019). 
Father failed to establish that a material 
change in circumstance had occurred because 
the father was still working multiple jobs and 
nights and was still attending school, there was 
no change in relationship status for the father, 
there was no relocation or career change, and 
the mother was still keeping the child during 
the father’s work and school hours. Further- 
more, there was no proof that the parties had 
failed to abide by the previous permanent par- 
enting plan or that the father’s alleged change 
in circumstances had impacted the child. In re 
Caroline U., — S.W.3d —, 2019 Tenn. App. 
LEXIS 489 (Tenn. Ct. App. Oct. 4, 2019). 


12. Standing. 

Non-biological parent was not a biological 
parent, legal parent, or step parent, and she did 
not seek to adopt the child; thus, she did not fit 
within any of these statutory definitions of a 
parent, rendering her without standing to pur- 
sue a parentage action or visitation with the 
child. Pippin v. Pippin, — S.W.3d —, 2020 Tenn. 
App. LEXIS 220 (Tenn. Ct. App. May 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
509 (Tenn. Oct. 7, 2020). 


36-1-102. Part definitions. [Effective until July 1, 2022. See the version 
effective on July 1, 2022.] 


As used in this part, unless the context otherwise requires: 
(1)(A) For purposes of terminating the parental or guardian rights of a 
parent or parents or a guardian or guardians of a child to that child in 
order to make that child available for adoption, “abandonment” means 


that: 


(i) For a period of four (4) consecutive months immediately preceding 
the filing of a proceeding, pleading, petition, or any amended petition to 
terminate the parental rights of the parent or parents or the guardian or 
guardians of the child who is the subject of the petition for termination 
of parental rights or adoption, that the parent or parents or the 
guardian or guardians either have failed to visit or have failed to 
support or have failed to make reasonable payments toward the support 


of the child; 


(ii)(a) The child has been removed from the home or the physical or 
legal custody of a parent or parents or guardian or guardians by a 
court order at any stage of proceedings in which a petition has been 
filed in the juvenile court alleging that a child is a dependent and 
neglected child, and the child was placed in the custody of the 
department or a licensed child-placing agency; 

(b) The juvenile court found, or the court where the termination of 
parental rights petition is filed finds, that the department or a 
licensed child-placing agency made reasonable efforts to prevent 
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removal of the child or that the circumstances of the child’s situation 

prevented reasonable efforts from being made prior to the child’s 

removal; and 

(c) For a period of four (4) months following the physical removal, 
the department or agency made reasonable efforts to assist the parent 
or parents or the guardian or guardians to establish a suitable home 
for the child, but that the parent or parents or the guardian or 
guardians have not made reciprocal reasonable efforts to provide a 
suitable home and have demonstrated a lack of concern for the child 
to such a degree that it appears unlikely that they will be able to 
provide a suitable home for the child at an early date. The efforts of 
the department or agency to assist a parent or guardian in establish- 
ing a suitable home for the child shall be found to be reasonable if such 
efforts equal or exceed the efforts of the parent or guardian toward the 
same goal, when the parent or guardian is aware that the child is in 
the custody of the department; 

(iii) A biological or legal father has either failed to visit or failed to 
make reasonable payments toward the support of the child’s mother 
during the four (4) months immediately preceding the birth of the child; 
provided, that in no instance shall a final order terminating the parental 
rights of a parent as determined pursuant to this subdivision (1)(A)(iii) 
be entered until at least thirty (30) days have elapsed since the date of 
the child’s birth; 

(iv) A parent or guardian is incarcerated at the time of the filing of a 
proceeding, pleading, petition, or amended petition to terminate the 
parental rights of the parent or guardian of the child who is the subject 
of the petition for termination of parental rights or adoption, or a parent 
or guardian has been incarcerated during all or part of the four (4) 
consecutive months immediately preceding the filing of the action and 
has: 

(a) Failed to visit, has failed to support, or has failed to make 
reasonable payments toward the support of the child for four (4) 
consecutive months immediately preceding the parent’s or guardian’s 
incarceration; 

(b) Failed to visit, has failed to support, or has failed to make 
reasonable payments toward the support of the child during an 
ageregation of the first one hundred twenty (120) days of nonincar- 
ceration immediately preceding the filing of the action; or 

(c) Has engaged in conduct prior to incarceration that exhibits a 
wanton disregard for the welfare of the child; or 
(v) The child, as a newborn infant aged two (2) weeks or younger, was 

voluntarily left at a facility by such infant’s mother pursuant to 
§ 68-11-255; and, for a period of thirty (30) days after the date of 
voluntary delivery, the mother failed to visit or seek contact with the 
infant; and, for a period of thirty (30) days after notice was given under 
§ 36-1-142(e), and no less than ninety (90) days cumulatively, the 
mother failed to seek contact with the infant through the department or 
to revoke her voluntary delivery of the infant; 
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(B) For purposes of this subdivision (1), “token support” means that the 
support, under the circumstances of the individual case, is insignificant 
given the parent’s means; 

(C) For purposes of this subdivision (1), “token visitation” means that 
the visitation, under the circumstances of the individual case, constitutes 
nothing more than perfunctory visitation or visitation of such an infre- 
quent nature or of such short duration as to merely establish minimal or 
insubstantial contact with the child; 

(D) For purposes of this subdivision (1), “failed to support” or “failed to 
make reasonable payments toward such child’s support” means the 
failure, for a period of four (4) consecutive months, to provide monetary 
support or the failure to provide more than token payments toward the 
support of the child. That the parent had only the means or ability to make 
small payments is not a defense to failure to support if no payments were 
made during the relevant four-month period; 

(EK) For purposes of this subdivision (1), “failed to visit” means the 
failure, for a period of four (4) consecutive months, to visit or engage in 
more than token visitation. That the parent had only the means or ability 
to make very occasional visits is not a defense to failure to visit if no visits 
were made during the relevant four-month period; 

(F) Abandonment may not be repented of by resuming visitation or 
support subsequent to the filing of any petition seeking to terminate 
parental or guardianship rights or seeking the adoption of a child; 

(G) “Abandonment” and “abandonment of an infant” do not have any 
other definition except that which is set forth in this section, it being the 
intent of the general assembly to establish the only grounds for abandon- 
ment by statutory definition. Specifically, it shall not be required that a 
parent be shown to have evinced a settled purpose to forego all parental 
rights and responsibilities in order for a determination of abandonment to 
be made. Decisions of any court to the contrary are hereby legislatively 
overruled; 

(H) Every parent who is eighteen (18) years of age or older is presumed 
to have knowledge of a parent’s legal obligation to support such parent’s 
child or children; 

(I) For purposes of this subdivision (1), it shall be a defense to 
abandonment for failure to visit or failure to support that a parent or 
guardian’s failure to visit or support was not willful. The parent or 
guardian shall bear the burden of proof that the failure to visit or support 
was not willful. Such defense must be established by a preponderance of 
evidence. The absence of willfulness is an affirmative defense pursuant to 
Rule 8.03 of the Tennessee Rules of Civil Procedure; 

(J) For purposes of this subdivision (1), a period of incarceration lasting 
less than seven (7) consecutive days must be counted as days of nonincar- 
ceration; and 

(K) For purposes of this subdivision (1), aggregation is accomplished by 
counting the days preceding, following, and in-between each period of 
incarceration of at least seven (7) consecutive days; 

(2) “Abandonment of an infant” means, for purposes of terminating 
parental or guardian rights, “abandonment” of a child under one (1) year of 
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age, 

(3) “Adopted person” means: 

(A) Any person who is or has been adopted under this part or under the 
laws of any state, territory, or foreign country; and 

(B) For purposes of the processing and handling of, and access to, any 

adoption records, sealed adoption records, sealed records, post-adoption 
records, or adoption assistance records pursuant to this part, “adopted 
person” also includes a person for whom any of those records is maintained 
by the court, other persons or entities or persons authorized to conduct a 
surrender or revocation of surrender pursuant to this part, or which 
records are maintained by the department, a licensed or chartered 
child-placing agency, a licensed clinical social worker, or the department of 
health or other information source, whether an adoption petition was ever 
filed, whether an adoption order was ever entered, whether the adoption 
was ever dismissed, whether the adoption was ever finalized, or whether 
the adoption was attempted or was otherwise never completed due to the 
abandonment of any necessary activity related to the completion of the 
adoption; 

(4) “Adoption” means the social and legal process of establishing by court 
order, other than by paternity or legitimation proceedings or by voluntary 
acknowledgment of paternity, the legal relationship of parent and child; 

(5) “Adoption assistance” means the federal or state programs that exist 
to provide financial assistance to adoptive parents to enable them to provide 
a permanent home to a special needs child as defined by the department; 

(6) “Adoption record” means: 

(A)G) The records, reports, or other documents maintained in any 
medium by the judge or clerk of the court, or by any other person 
pursuant to this part who is authorized to witness the execution of 
surrenders or revocations of surrenders, which records, reports, or 
documents relate to an adoption petition, a surrender or parental 
consent, a revocation of a surrender or parental consent, or which 
reasonably relate to other information concerning the adoption of a 
person, and which information in such records, reports, or documents 
exists during the pendency of an adoption or a termination of parental 
rights proceeding, or which records, reports, or documents exist subse- 
quent to the conclusion of those proceedings, even if no order of adoption 
or order of dismissal is entered, but which records, reports or documents 
exist prior to those records, reports, or documents becoming a part of a 
sealed record or a sealed adoption record pursuant to § 36-1-126; or 
(ii) The records, reports, or documents maintained in any medium by 
the department’s social services division, or by a licensed or chartered 
child-placing agency or licensed clinical social worker, and which re- 
cords, reports, or documents contain any social, medical, legal, or other 
information concerning an adopted person, a person who has been 
placed for adoption or a person for whom adoptive placement activities 
are currently occurring, and which information in such records, reports, 
or documents exists during the pendency of an adoption or termination 
of parental rights proceeding, or which exists subsequent to the conclu- 
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sion of those proceedings, even if no order of adoption or dismissal of an 

adoption has been entered, but which records, reports, or documents 

exist prior to those records, reports, or documents becoming sealed 

records or sealed adoption records pursuant to § 36-1-126; 

(B) The adoption record is confidential and is not subject to disclosure 
by the court, by a licensed child-placing agency, by a licensed clinical social 
worker or by any other person or entity, except as otherwise permitted by 
this part; however, prior to the record’s becoming a sealed record or a 
sealed adoption record pursuant to § 36-1-126, the adoption record may be 
disclosed as may be necessary for purposes directly related to the place- 
ment, care, treatment, protection, or supervision by the legal custodian, 
legal guardian, conservator, or other legally authorized caretaker of the 
person who is the subject of the adoption proceeding, or as may be 
necessary for the purposes directly related to legal proceedings involving 
the person who is subject to the jurisdiction of a court in an adoption 
proceeding or other legal proceeding related to an adoption, including 
terminations of parental rights, or as may otherwise be necessary for use 
in any child or adult protective services proceedings concerning the person 
about whom the record is maintained pursuant to titles 37 and 71; 

(C) The adoption record shall not, for purposes of release of the records 
pursuant to §§ 36-1-127 — 36-1-141, be construed to permit access, 
without a court order pursuant to § 36-1-138, to home studies or prelimi- 
nary home studies or any information obtained by the department, a 
licensed or chartered child-placing agency, a licensed clinical social 
worker, or other family counseling service, a physician, a psychologist, or 
member of the clergy, an attorney or other person in connection with a 
home study or preliminary home study as part of an adoption or surrender 
or parental consent proceeding or as part of the evaluation of prospective 
adoptive parents, other than those studies that are expressly included in 
a report to the court by such entities or persons. Information relating to 
the counseling of a biological mother regarding crisis pregnancy counsel- 
ing shall not be included in the adoption record for purposes of release 
pursuant to this part without a court order pursuant to § 36-1-138; 

(7) “Adoptive parent or parents” means the person or persons who have 
been made the legal parents of a child by the entry of an order of adoption 
under this part or under of the laws of any state, territory or foreign country; 

(8) “Adult” means any person who is eighteen (18) years of age or older. An 
adult may be adopted as provided in this part; 

(9) “Aggravated circumstances” means abandonment, abandonment of an 
infant, aggravated assault, aggravated kidnapping, especially aggravated 
kidnapping, aggravated child abuse and neglect, aggravated sexual exploi- 
tation of a minor, especially aggravated sexual exploitation of a minor, 
ageravated rape, rape, rape of a child, incest, or severe child abuse, as 
defined at § 37-1-102; 

(10) “Biological parents” means the woman and man who physically or 
genetically conceived the child who is the subject of the adoption or 
termination proceedings or who conceived the child who has made a request 
for information pursuant to this part; 
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(11) “Biological relative” means: 

(A) For adopted persons for whom any adoption records, sealed adop- 
tion records, sealed records, or post-adoption records are maintained: the 
biological parents or child of an adopted person or person for whom any 
adoption record, sealed record, sealed adoption record or post-adoption 
record is maintained, the brothers or sisters of the whole or half blood, the 
blood grandparents of any degree, the blood aunts or uncles, or the blood 
cousins of the first degree, of such persons; and 

(B) For persons about whom any background information is sought as 
part of the surrender or parental consent process: the biological parents of 
the child, the brothers or sisters of the whole or half blood, the blood 
grandparents of any degree, or the blood aunts or uncles; 

(12) “Chartered child-placing agency” means an agency that had received 
a charter from the state of Tennessee through legislative action or by 
incorporation for the operation of an entity or a program of any type that 
engaged in the placement of children for foster care or residential care as 
part of a plan or program for which those children were or could have been 
made available for adoptive placement and that may have, at sometime 
during its existence, become subject to any licensing requirements by the 
department or its predecessors; 

(13) “Child” or “children” means any person or persons under eighteen 
(18) years of age; 

(14) “Child-caring agency” means any agency authorized by law to care 
for children outside their own homes for twenty-four (24) hours per day; 

(15) “Consent” means: 

(A) The written authorization to relinquish a child for adoption, which 
is given by an agency such as the department or a public child care agency 
of another state or country or licensed child-placing agency of this or 
another state, which agency has the authority, by court order or by 
surrender or by operation of law or by any combination of these, to place 
a child for adoption and to give permission for the adoption of that child by 
other persons; 

(B) The written permission of a parent pursuant to § 36-1-117(f) to 
permit the adoption of that parent’s child by that parent’s relative or by 
the parent’s spouse who is the child’s stepparent; 

(C) The process as described in § 36-1-117(g) by which a parent co-signs 
an adoption petition, with the prospective adoptive parents, for the 
purpose of agreeing to make the child available for adoption by the 
co-petitioning prospective adoptive parents, and that permits the court to 
enter an order of guardianship to give the adoptive parents custody and 

supervision of the child pending the completion or dismissal of the 
adoption proceedings or pending revocation of the consent by the parent. 
This process shall be called a “parental consent”; 

(D) The permission of a child fourteen (14) years of age or older given to 
the court, in chambers, before the entry of an order of adoption of such 
child; 

(EZ) The permission of a guardian ad litem for a disabled child or an 
adult permitting the adoption of those persons pursuant to the procedures 
of § 36-1-117(i) and Qj); 
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(F) The sworn, written permission of an adult person filed with the 
court where the adoption petition is filed that seeks the adoption of the 
adult; or 

(G) The agreement for contact by the parties to the post-adoption 
records search procedures that may be required in §§ 36-1-127 — 
36-1-141; 

(16) “Conservator” means a person or entity appointed by a court to 
provide partial or full supervision, protection, and assistance of the person or 
property, or both, of a disabled adult pursuant to title 34, chapter 1 or the 
equivalent law of another state; 

(17)(A) “Court” means the chancery or circuit court; provided, that “court” 

includes the juvenile court for purposes of the authority to accept the 

surrender or revocation of surrenders of a child and to issue any orders of 
reference, orders of guardianship, or other orders resulting from a surren- 
der or revocation that it accepts and for purposes of authorizing the 

termination of parental rights pursuant to § 36-1-113; title 37, chapter 1, 

part 1; and title 37, chapter 2, part 4; 

(B) All appeals of any orders relative to the juvenile court’s actions in 
taking a surrender or revocation or in terminating parental rights shall be 
made to the court of appeals as provided by law; or 

(C) Ajuvenile court magistrate, appointed by the juvenile court judge 
pursuant to title 37, shall have authority to take a surrender of a child and 
to take a revocation of such surrender; 

(18) “Court report” means the report to the adoption or surrender court in 
response to an order of reference that describes to the court the status of the 
child and the prospective adoptive parents or the persons to whom the child 
is surrendered. Such a report may be preliminary, supplementary, or final in 
nature. The court report shall not include the home study or preliminary 
home study, but instead shall include a summary of such study; 

(19) “Department” means the department of children’s services or any of 
its divisions or units; 

(20) “Eligible person” means, for purposes of §§ 36-1-125 — 36-1-141, a 
person who is verified by the department as being in the class of individuals 
who is permitted by this part to receive access to records; 

(21) “Final court report” means a written document completed by the 
department or a licensed child-placing agency or licensed clinical social 
worker after submission of any prior court reports in response to the court’s 
order of reference. It gives information concerning the status of the child in 
the home of the prospective adoptive parents and gives a full explanation to 
the court of the suitability of the prospective adoptive parent or parents to 
adopt the child who is the subject of the adoption petition. The final court 
report is designed to bring the status of the proposed adoptive home and the 
child up to date immediately prior to finalization of the adoption and should 
be the last report the court receives before finalization of the adoption by 
entry of an order of adoption; 

(22) “Financially able” means that the petitioners for adoption of a child 
are able, by use of any and all income and economic resources of the 
petitioners, including, but not limited to, assistance from public or private 
sources, to ensure that any physical, emotional, or special needs of the child 
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are met; 

(23) “Foster care” has the meaning given to that term in § 37-1-102; 
provided, that no plan or permanency plan, as defined in § 37-2-402, shall be 
required in the case of foster care provided by or in any agency, institution 
or home in connection with an adoption of a child, so long as a petition for the 
adoption of that child by an individual or individuals to whom care of that 
child has been given is filed in a court of competent jurisdiction within six (6) 
months of the time that child first comes into the care of the agency, 
institution or home; 

(24) “Foster parent” has the meaning given to that term in § 37-1-102; 

(25)(A) “Guardian” means a person or entity appointed by a court to 

provide care, custody, control, supervision, and protection for a child, and 

authorized by the court to adopt or consent to the adoption of the child as 

a result of a surrender, parental consent, or termination of parental rights; 

(B) “Guardian” also means a person or entity authorized by a court to 
adopt or consent to the adoption of a child upon proof that the child is 
without any living person entitled to notice pursuant to § 36-1-117(a); 

(C) For purposes of this part, “guardian” does not include: 

(i) Aperson or entity appointed guardian of a child by a juvenile court 
pursuant to § 37-1-104; 

(ii) A person appointed permanent guardian of a child by a juvenile 
court pursuant to § 37-1-801 unless that person has also been awarded 
guardianship pursuant to § 36-1-113(m); 

(ii) A person appointed guardian of the person or property of a child, 
or both, by a court of competent jurisdiction pursuant to § 34-2-101; or 

(iv) Any other person or entity appointed guardian of the person or 
property of a child pursuant to an order that does not specifically include 
the right to adopt or consent to the adoption of the child and that was 
not entered as a result of a surrender, parental consent, termination of 
parental rights, or finding that the child is without any living person 
entitled to notice pursuant to § 36-1-117(a); 

(D) The rights of the guardian must be terminated by surrender or 
court order or the guardian must provide consent as defined in subdivision 
(15)(A) before an order of adoption can be entered; provided, that a 
guardian’s rights need not be terminated when the guardian is the 
petitioner in an adoption; 

(E) When the department or a licensed child-placing agency is the 
guardian of the child, its rights must be terminated by court action or it 
must provide consent as defined in subdivision (15)(A) before an adoption 

-can be ordered; 
(26)(A) “Guardianship” means the status created by a court order ap- 
pointing a person or entity guardian of the child. Guardianship rights are 
those transferred to the guardian by court order, including the right to 
provide care, custody, control, supervision, and protection for a child and 
to adopt or consent to the adoption of the child as a result of a surrender, 
parental consent, termination of parental rights, or finding that the child 
is without any living person entitled to notice pursuant to § 36-1-117(a); 
(B) Guardianship granted by a court as a result of a surrender, consent, 
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or termination of parental rights, or the equivalent law of any other 
jurisdiction, may be complete or partial; 
(C)G) A person or entity has complete guardianship for the purpose of 
permitting a court to order an adoption when all necessary parental or 
guardianship rights have been terminated by surrender, consent, 
waiver of interest, or court order, and a court with jurisdiction to do so 
enters an order granting guardianship to that person or entity; 

(ii) Complete guardianship entitles the guardian to the right to care 
for the child as provided under § 37-1-140, or as otherwise provided by 
the court order, and permits the guardian to place the child for adoption 
and consent to the adoption, or to be granted an adoption of the child, 
without further termination of parental or guardian rights; 

(iii) A prospective adoptive parent granted complete guardianship is 

the child’s guardian for the purpose of § 37-4-201; 
(D)G) A person or entity has partial guardianship when a court with 
jurisdiction to do so enters an order granting guardianship to that 
person or entity as a result of the surrender, parental consent, or 
termination of parental rights of at least one (1), but not all, parents or 
guardians of the child, or as a result of the death of one (1) parent or 
guardian when the parental or guardianship rights of the remaining 
parent or guardian have not been terminated by surrender, consent, 
waiver of interest, or court order pursuant to this part or title 37; 

(ii) Partial guardianship entitles the guardian to provide care, super- 
vision, and protection of the child pursuant to § 37-1-140, or to the 
extent permitted by the court order granting partial guardianship, and 
permits the guardian to place the child for adoption and consent to that 
adoption; it does not authorize the court to enter an order of adoption 
until all remaining parental or guardianship rights have been termi- 
nated by surrender, consent, waiver of interest, or court order; 

(iii) Upon receiving partial guardianship, the department or licensed 
child-placing agency may place a child for adoption with prospective 
adoptive parents and may consent to the adoption of the child by those 
prospective adoptive parents; the prospective adoptive parents are 
required to comply with § 36-1-117 before an adoption can be granted; 

(27) “Home study” means the product of a preparation process in which 
individuals or families are assessed by themselves and the department or 
licensed child-placing agency, or a licensed clinical social worker as to their 
suitability for adoption and their desires with regard to the child they wish 
to adopt. The home study shall conform to the requirements set forth in the 
rules of the department and it becomes a written document that is used in 
the decision to approve or deny a particular home for adoptive placement. 
The home study may be the basis on which the court report recommends 
approval or denial to the court of the family as adoptive parents. A court 
report based upon any home study conducted by a licensed child-placing 
agency, licensed clinical social worker or the department that has been 
completed or updated within one (1) year prior to the date of the surrender 
or order of reference shall be accepted by the court for purposes of 
§§ 36-1-111 and 36-1-116. The home study shall be confidential, and at the 
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conclusion of the adoption proceeding shall be forwarded to the department 
to be kept under seal pursuant to § 36-1-126, and shall be subject to 
disclosure only upon order entered pursuant to § 36-1-138; 

(28) “Interstate Compact on the Placement of Children (ICPC)” means 
§§ 37-4-201 — 37-4-207 relating to the placement of a child between states 
for the purposes of foster care or adoption. The ICPC is administered in 
Tennessee by the department through its state office in Nashville; 

(29)(A) “Legal parent” means: 

(i) The biological mother of a child; 

(ii) A man who is or has been married to the biological mother of the 
child if the child was born during the marriage or within three hundred 
(300) days after the marriage was terminated for any reason, or if the 
child was born after a decree of separation was entered by a court; 

(ii) Aman who attempted to marry the biological mother of the child 
before the child’s birth by a marriage apparently in compliance with the 
law, even if the marriage is declared invalid, if the child was born during 
the attempted marriage or within three hundred (300) days after the 
termination of the attempted marriage for any reason; 

(iv) Aman who has been adjudicated to be the legal father of the child 
by any court or administrative body of this state or any other state or 
territory or foreign country or who has signed, pursuant to § 24-7-113, 
§ 68-3-203(g), § 68-3-302, or § 68-3-305(b), an unrevoked and sworn 
acknowledgment of paternity under Tennessee law, or who has signed 
such a sworn acknowledgment pursuant to the law of any other state, 
territory, or foreign country; or 

(v) An adoptive parent of a child or adult; 

(B) Aman shall not be a legal parent of a child based solely on blood, 
genetic, or DNA testing determining that he is the biological parent of the 
child without either a court order or voluntary acknowledgement of 
paternity pursuant to § 24-7-113. Such test may provide a basis for an 
order establishing paternity by a court of competent jurisdiction, pursuant 
to the requirements of § 24-7-112; 

(C) Ifthe presumption of paternity set out in subdivisions (29)(A)(ii)-Gv) 
is rebutted as described in § 36-2-304, the man shall no longer be a legal 
parent for purposes of this chapter and no further notice or termination of 
parental rights shall be required as to this person; 

(30) “Legal relative” means a person who is included in the class of 
persons set forth in the definition of “biological relative” or “legal parent” and 
who, at the time a request for services or information is made pursuant to 
§§ 36-1-127, 36-1-131, and 36-1-133 — 36-1-138 or with reference to a 
contract for post-adoption contact under § 36-1-145 immediately prior to the 
execution of a surrender or the entry of an order terminating parental rights, 
is related to the adopted person by any legal relationship established by law, 
court order, or by marriage, and includes, a stepparent and the spouse of any 
legal relative; 

(31)(A) “Legal representative” means: 

(i) The conservator, guardian, legal custodian, or other person or 
entity with legal authority to make decisions for an individual with a 
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disability or an attorney-in-fact, an attorney at law representing a 

person for purposes of obtaining information pursuant to this part, or 

the legally appointed administrator, executor, or other legally appointed 
representative of a person’s estate; or 

(ii) Any person acting under any durable power of attorney for health 
care purposes or any person appointed to represent a person and acting 
pursuant to a living will; 

(B) For purposes of subdivision (31)(A), “disability” means that the 
individual is a minor pursuant to any state, territorial, or federal law, or 
the law of any foreign country, or that the individual has been determined 
by any such laws to be in need of a person or entity to care for the 
individual due to that individual’s physical or mental incapacity or 
infirmity; 

(32) “Licensed child-placing agency” means any agency operating under a 
license to place children for adoption issued by the department, or operating 
under a license from any governmental authority from any other state or 
territory or the District of Columbia, or any agency that operates under the 
authority of another country with the right to make placement of children for 
adoption and that has, in the department’s sole determination, been autho- 
rized to place children for adoption in this state; 

(33) “Licensed clinical social worker” means an individual who holds a 
license as an independent practitioner from the board of social worker 
certification and licensure pursuant to title 63, chapter 23, and, in addition, 
is licensed by the department to provide adoption placement services; 

(34) “Lineal ancestor” means any degree of grandparent or great-grand- 
parent, either by birth or adoption; 

(35) “Lineal descendant” means a person who descended directly from 
another person who is the biological or adoptive ancestor of such person, 
such as the daughter of the daughter’s mother or granddaughter of the 
eranddaughter’s grandmother; 

(36) “Order of reference” means the order from the court where the 
surrender is executed or filed or where the adoption petition is filed that 
directs the department or a licensed child-placing agency or licensed clinical 
social worker to conduct a home study or preliminary home study or to 
complete a report of the status of the child who is or may be the subject of an 
adoption proceeding, and that seeks information as to the suitability of the 
prospective adoptive parents to adopt a child; 

(37) “Parent” or “parents” means any biological, legal, adoptive parent or 
parents or, for purposes of §§ 36-1-127 — 36-1-141, stepparents; 

(38) “Parental consent” means the consent described in subdivision 
(15)(C); 

(39) “Parental rights” means the legally recognized rights and responsi- 
bilities to act as a parent, to care for, to name, and to claim custodial rights 
with respect to a child; 

(40) “Physical custody” means physical possession and care of a child. 
“Physical custody” may be constructive, as when a child is placed by 
agreement or court order with an agency, or purely physical, as when any 
family, including a formal or informal foster family, has possession and care 
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of a child, so long as such possession was not secured through a criminal act. 
An agency and a family may have physical custody of the same child at the 
same time; 

(41) “Post-adoption record” means: 

(A) The record maintained in any medium by the department, sepa- 
rately from the sealed record or sealed adoption record and subsequent to 
the sealing of an adoption record or that is maintained about any sealed 
record or sealed adoption record. The post-adoption record contains 
information, including, but not limited to, adopted persons or the legal or 
biological relatives of adopted persons, or about persons for whom sealed 
records or sealed adoption records are maintained, or about persons who 
are seeking information about adopted persons, or persons on whom a 
sealed record or sealed adoption record is maintained. The post-adoption 
record contains information concerning, but not limited to, the contact 
veto registry established by this part, the written inquiries from persons 
requesting access to records, the search efforts of the department pursu- 
ant to the requirements of the contact veto process, the response to those 
search efforts by those persons sought, information that has been re- 
quested to be transmitted from or on behalf of any person entitled to access 
to records pursuant to this part, any updated medical information gath- 
ered pursuant to this part, court orders related to the opening of any 
sealed adoption records or sealed records, and personal identifying infor- 
mation concerning any persons subject to this part; 

(B) The limited record maintained by the licensed or chartered child- 
placing agency or a licensed clinical social worker pursuant to § 36-1- 
126(b)(2), that indicates the child’s date of birth, the date the agency 
received the child for placement, from whom the child was received and 
such person’s last known address, with whom the child was placed and 
such person’s or entity’s last known address, and the court in which the 
adoption proceeding was filed and the date the adoption order was entered 
or the adoption petition dismissed; and 

(C) This record is confidential and shall be opened only as provided in 

this part; 
(42)(A) “Preliminary home study” means an initial home study conducted 
prior to or, in limited situations, immediately after, the placement of a 
child with prospective adoptive parents who have not previously been 
subject to a home study that was conducted or updated not less than six (6) 
months prior to the date a surrender is sought to be executed to the 
prospective adoptive parents or prior to the date of the filing of the 
adoption petition; 

(B) The preliminary home study is designed to obtain an early and 
temporary initial assessment of the basic ability of prospective adoptive 
parents to provide adequate care for a child who is proposed to be adopted 
by those prospective adoptive parents, and is utilized only for the purpose 
of approval of surrenders or for purposes of responding to an order of 
reference pursuant to § 36-1-116(e)(2), or for purposes of entering a 
guardianship order under § 36-1-116(f)(3); 

(C) The preliminary home study shall consist of a minimum of two (2) 
visits with the prospective adoptive parents, at least one (1) of which shall 
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be in the home of the prospective adoptive parents, and the study shall 
support the conclusion that no apparent reason exists why the prospective 
adoptive parents would not be fit parents for the child who is the subject 
of the adoption. To be valid for use as the basis for a court report in 
connection with a surrender or a parental consent, the preliminary home 
study must have been completed or updated within thirty (30) days prior 
to the date the surrender is accepted or the parental consent is executed or 
confirmed or the guardianship order is entered. The home study shall be 
confidential, and, at the conclusion of the adoption proceeding, shall be 

forwarded to the department to be kept under seal pursuant to § 36-1-126, 

and shall be subject to disclosure only upon order entered pursuant to 

§ 36-1-138; 

(43) “Prospective adoptive parents” means a nonagency person or persons 
who are seeking to adopt a child and who have made application with a 
licensed child-placing agency or licensed clinical social worker or the 
department for approval, or who have been previously approved, to receive 
a child for adoption, or who have received or who expect to receive a 
surrender of a child, or who have filed a petition for termination or for 
adoption; 

(44) “Putative father” means a biological or alleged biological father of a 
child who, at the time of the filing of the petition to terminate the parental 
rights of such person, or if no such petition is filed, at the time of the filing 
of a petition to adopt a child, meets at least one (1) of the criteria set out in 
§ 36-1-117(c), has not been excluded by DNA testing as described in 
§ 24-7-112 establishing that he is not the child’s biological father or that 
another man is the child’s biological father, and is not a legal parent; 

(45) “Related” means grandparents or any degree of great-grandparents, 
aunts or uncles, or any degree of great-aunts or great-uncles, or stepparent, 
or cousins of the first degree, or first cousins once removed, or any siblings 
of the whole or half degree or any spouse of the above listed relatives; 

(46)(A) “Sealed adoption record” means: 

(i) The adoption record as it exists subsequent to its transmittal to 
the department, or subsequent to its sealing by the court, pursuant to 
the requirements of § 36-1-126; or 

(ii) The limited record maintained by the licensed or chartered 
child-placing agency or a licensed clinical social worker pursuant to 
§ 36-1-126(b)(2); 

(B) This record is confidential and shall be opened only as provided in 
this part; 

(C) The sealed adoption record shall not, for purposes of release of the 
records pursuant to §§ 36-1-127 — 36-1-141, be construed to permit 
access, without a court order pursuant to § 36-1-138, to home studies or 
preliminary home studies or any information obtained by the department, 
a licensed or chartered child-placing agency, a licensed clinical social 
worker, or other family counseling service, a physician, a psychologist, or 
member of the clergy, an attorney or other person in connection with a 
home study or preliminary home study as part of an adoption or surrender 
or parental consent proceeding or as part of the evaluation of prospective 
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adoptive parents, other than those studies that are expressly included in 
a report to the court by such entities or persons. Information relating to 
the counseling of a biological mother regarding crisis pregnancy counsel- 
ing shall not be included in the adoption record for purposes of release 
pursuant to this part without a court order pursuant to § 36-1-138; 
(47)(A) “Sealed record” means: 

(i) Any records, reports, or documents that are maintained at any 
time by a court, a court clerk, a licensed or chartered child-placing 
agency, licensed clinical social worker, the department, the department 
of health, or any other information source concerning the foster care or 
agency care placement, or placement for adoption, of a person by any 
branch of the Tennessee children’s home society authorized by chapter 
113 of the Public Acts of 1919; or 

(ii) Any records, reports, or documents maintained by a judge, a court 
clerk, the department, a licensed or chartered child-placing agency, a 
licensed clinical social worker, the department of health, or any other 
information source that consist of adoption records or information about 
an adoption proceeding or a termination of parental rights proceeding 
about an adopted person, or that contain information about a person 
who was placed for adoption but for whom no adoption order was 
entered or for whom an adoption proceeding was dismissed or for whom 
an adoption was not otherwise completed, or that contain information 
concerning persons in the care of any person or agency, and which 
records have otherwise been treated and maintained by those persons or 
entities under prior law, practice, policy, or custom as confidential, 
nonpublic adoption records, sealed adoption records, or post-adoption 
records of the person, or that may be otherwise currently treated and 
maintained by those persons or entities as confidential, nonpublic 
adoption records, sealed adoption records or post-adoption records of the 
person; or 

(iii) The limited record maintained by the licensed or chartered 
child-placing agency or a licensed clinical social worker pursuant to 
§ 36-1-126(b)(2); 

(B) This record is confidential and shall be opened only as provided in 
this part; 

(C) The sealed record shall not, for purposes of release of the records 
pursuant to §§ 36-1-127 — 36-1-141, be construed to permit access, 
without a court order pursuant to § 36-1-138, to home studies or prelimi- 
nary home studies or any information obtained by the department, a 


~ licensed or chartered child-placing agency, a licensed clinical social 


worker, or other family counseling service, a physician, a psychologist, or 
member of the clergy, an attorney or other person in connection with a 
home study or preliminary home study as part of an adoption or surrender 
or parental consent proceeding or as part of the evaluation of prospective 
adoptive parents, other than those studies that are expressly included in 
a report to the court by such entities or persons. Information relating to 
the counseling of a biological mother regarding crisis pregnancy counsel- 
ing shall not be included in the adoption record for purposes of release 
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pursuant to this part without a court order pursuant to § 36-1-138; 

(48) “Sibling” means anyone having a sibling relationship; 

(49) “Sibling relationship” means the biological or legal relationship 
between persons who have a common biological or legal parent; 

(50) “Surrender” means a document executed under § 36-1-111, or under 
the laws of another state or territory or country, by the parent or guardian 
of a child, by which that parent or guardian relinquishes all parental or 
guardianship rights of that parent or guardian to a child, to another person 
or public child care agency or licensed child-placing agency for the purposes 
of making that child available for adoption; and 


(51)(A) “Surrogate birth” means: 


(i) The union of the wife’s egg and the husband’s sperm, which are 
then placed in another woman, who carries the fetus to term and who, 
pursuant to a contract, then relinquishes all parental rights to the child 
to the biological parents pursuant to the terms of the contract; or 

(ii) The insemination of a woman by the sperm of a man under a 
contract by which the parties state their intent that the woman who 
carries the fetus shall relinquish the child to the biological father and 
the biological father’s wife to parent; 

(B) No surrender pursuant to this part is necessary to terminate any 
parental rights of the woman who carried the child to term under the 
circumstances described in this subdivision (51) and no adoption of the 
child by the biological parent or parents is necessary; 

(C) Nothing in this subdivision (51) shall be construed to expressly 
authorize the surrogate birth process in Tennessee unless otherwise 
approved by the courts or the general assembly. 


History. 

Acts 1951, ch. 202, §§ 2, 40 (Williams, 
§§ °9572,16,.9572,52))) 1961. ch, 227.8 11972, 
ch. 612, § 7; 1972, ch. 624, § 1; impl. am. Acts 
1975, ch? Z19.°8 19 Acts 1976.'chY 394o01- 
modified; Acts 1978, ch. 704, § 1; 1983, ch. 435, 
§ 7; T.C.A. (orig. ed.), § 36-102; Acts 1990, ch. 
988, § 1; 1998, ch. 124, §§ 5, 6; T.C.A. § 36-1- 
102; Acts 1995, ch. 5382, § 1; 1996, ch. 1054, 
§§ 3-15, 104; 1996, ch. 1079, § 69; 1998, ch. 
1097, §§ 2, 3; 2000, ch. 981, § 51; 2001, ch. 388, 
§ 4; 2002, ch. 630, § 1; 2008, ch. 231, §§ 1-4; 
2009, ch. 235, § 1; 2009, ch. 411, §§ 1-3; 2010, 
che F600 $9 242010. en ass7nso2; 2010 ich: 
888, § 1; 2010, ch. 924, § 1; 2016, ch. 636, §§ 2, 
4; 2016, ch. 716, § 2; 2016, ch. 919, §§ 1, 2; 
2018, ch. 875, §§ 1-6; 2019, ch. 35, § 3; 2019, 
ch. 36, §§ 238, 31; 2020; ch. 525.7 $§; 1-4 2021; 
ch. 31d S28. 


Compiler’s Notes. 

Acts 2009, ch. 235, § 1 directed the code 
commission to revise appropriate references 
from “child support referees” and “juvenile ref- 
erees” to “child support magistrates” and “juve- 
nile magistrates” in the code as supplements 
are published and volumes are replaced. 

Acts 2009, ch. 411, § 12 provided that the 
act, which amended §§ 36-1-102, 36-1-108, 37- 


1-102, 37-2-402 and added new § 37-1-183, 
shall apply to conduct covered by the provisions 
of the act that occurs on or after July 1, 2009. 
The eighteen (18) month time period set out in 
§ 37-1-102(b)(12)(J) [now § 37-1-102(b)(13)(J)] 
shall not commence until July 1, 2009. 


Amendments. 

The 2021 amendment substituted “aged two 
(2) weeks or younger” for “aged seventy-two 
(72) hours or less” in (1)(A)(v). 


Effective Dates. 
Acts 2021, ch. 311, § 4. July 1, 2021. 


Cross-References. 

Concurrent jurisdiction of juvenile, circuit, 
and chancery courts over abandoned children, 
§ 37-1-104. 

Confidentiality of public records, § 10-7-504. 

Infant prematurely born alive during abor- 
tion declared abandoned child, custody, § 39- 
15-206. 

Jurisdiction of courts, §§ 16-10-108, 16-11- 
110. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 8. 
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Tennessee Jurisprudence, 20 Tenn. Juris., 
Parent and Child, §§ 6, 20. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 

Family Law — Who is a Mother? Determining 
Legal Maternity in Surrogacy Arrangements in 
Tennessee (Christen Blackburn), 39 U. Mem. L. 
Rev. 349 (2009). 

New-Age Babies and Age-Old Laws: The 
Need for an Intent-Based Approach in Tennes- 
see to Preserve Parent-Child Succession for 
Children of Assisted Reproductive Technology 
(Jane Marie Lewis), 43 U. Mem. L. Rev. 479 
(2012). 

Storied Anna Mae He Decision Clarifies Law 
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But Leaves Unanswered Questions (Christina 
A. Zawisza), 38 U. Mem. L. Rev. 637 (2008). 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 

When One Parent Goes and the Other Parent 
Stays: The Inconsistency and Inequality of 
Guaranteeing Absent Parents Permanent Pa- 
rental Rights (Wendee M. Hilderbrand), 56 
Vand. L. Rev. 1907 (2003). 


Attorney General Opinions. 

The General Assembly has neither explicitly 
nor implicitly supplied the Department of Chil- 
dren’s Services (DCS) with authority to make 
decisions about extraordinary medical care, 
and the juvenile court may not unilaterally 
confer such authority upon DCS, OAG 04-127, 
2004 Tenn. AG LEXIS 140 (8/11/04). 
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Analysis 


. Constitutionality of Definition. 

. Construction. 

. Applicability. 

. Jurisdiction of Court. 
Abandoned Child. 

. —State of Mind. 
—Incarceration. 

—Suitable Home. 

. —Support of Child. 

10. —Failure to visit. 

11. Aggravating Circumstance. 

12. Legal Parent. 

13. Putative Father. 

14. Surrender. 

15. Termination of Parental Rights. 
16. Determination of Abandonment. 
17. Wanton Disregard. 

18. Prospective Adoptive Parent. 
19. Abandonment. 
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1. Constitutionality of Definition. 

The statutory definition of “willfully failed to 
support” and “willfully failed to make reason- 
able payments toward such child’s support” is 
unconstitutional because it creates an irrebut- 
able presumption that the failure to provide 
monetary support for the four months preced- 
ing the petition to terminate parental rights 
constitutes abandonment, irrespective of 
whether that failure was intentional. Tennes- 
see Baptist Children’s Homes, Inc. v. Swanson 
(In re Swanson), 2 S.W.3d 180, 1999 Tenn. 
LEXIS 475 (Tenn. 1999). 

The effect of the decision in Tennessee Baptist 
' Children’s Homes, Inc. v. Swanson, 2 8.W.3d 
180, 1999 Tenn. LEXIS 475 (Tenn. 1999) that 
T.C.A. § 36-1-102(1)(D) was unconstitutional 
was to restore the definition of abandonment as 
it existed before the 1995 amendment, with the 
element of intent intact. Menard v. Meeks (In re 


Menard), 29 S.W.3d 870, 2000 Tenn. App. 
LEXIS 129 (Tenn. Ct. App. 2000). 

While T.C.A. § 36-1-102(1), as amended in 
2018, eliminates the willful component of the 
petitioning party’s burden, it does not create an 
irrebuttable presumption that a parent’s fail- 
ure to support constitutes abandonment; in- 
stead, the statute leaves open an avenue by 
way of affirmative defense for a parent to es- 
tablish that her failure to support was not 
willful. The statute is not obviously unconstitu- 
tional on its face. In re Arianna B., —S.W.3d —, 
2020 Tenn. App. LEXIS 499 (Tenn. Ct. App. 
Nov. 9, 2020). 


2. Construction. 

In the definition of abandonment, T-.C.A. 
§ 36-1-102(1)(A)G) uses the phrase “a proceed- 
ing or pleading to terminate parental rights” in 
the same statutory subsection where the legis- 
lature also uses the phrase “the petition for 
termination of parental rights or adoption”; 
read as a whole, T.C.A. § 36-1-102(1)(A)(i) re- 
quires that the willful failure to visit, support, 
or make reasonable payments toward the sup- 
port of the child must occur in the four months 
immediately preceding the filing of the petition 
currently before the court. In re D.L.B., 118 
S.W.3d 360, 2003 Tenn. LEXIS 983 (Tenn. 
2003). 

Read in the context of the statutory scheme 
that governs the termination of parental rights, 
the word “any,” under T.C.A. § 36-1-102(1)(F), 
is addressed only to petitions presently under 
the trial court’s consideration; accordingly, only 
a parent’s conduct in the four months immedi- 
ately preceding the filing of a petition then 
before the trial court may be used as grounds to 
terminate parental rights under T.C.A. § 36-1- 
102(1)(A)(Gi). In re D.L.B., 118 S.W.3d 360, 2003 
Tenn. LEXIS 983 (Tenn. 2003). 

Biological father is not automatically the 
legal father of a child, but rather he is only the 
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legal father if he is married to the mother at the 
probable time of conception or if he has been 
adjudicated to be the legal father. T.C.A. § 36- 
1-102(28); although the parentage statutes use 
the term father rather than legal father, the 
only logical reading of the parentage statute is 
that a man who has been adjudicated to be the 
father under the parentage law has also been 
adjudicated to be the legal father of the child; if 
that were not the case, a biological father could 
never be the legal father of his child unless he 
were married to the biological mother; such a 
reading would be both incorrect and unconsti- 
tutional. In re T.K.Y., 205 S.W.3d 3438, 2006 
Tenn. LEXIS 757 (Tenn. 2006), rehearing de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 891 
(Tenn. Sept. 19, 2006). 

Surrogacy statute, T.C.A. § 36-1-102, does 
not establish a public policy prohibiting tradi- 
tional surrogacy agreements. In re Baby, 447 
S.W.3d 807, 2014 Tenn. LEXIS 642 (Tenn. Sept. 
18, 2014). 

T.C.A. § 36-1-102(48)(B) [now (51)(B)] oper- 
ates as a statement of public policy that a 
woman who carries a fetus to term under the 
statutory definition of gestational surrogacy 
does not attain the status of a legal parent 
under Tennessee law and, therefore, the statu- 
tory procedures governing surrender and adop- 
tion do not apply. In re Baby, 447 S.W.3d 807, 
2014 Tenn. LEXIS 642 (Tenn. Sept. 18, 2014). 

General Assembly did not intend for T.C.A. 
§ 36-1-102(48)(B) [now (51)(B)] to operate as 
an independent procedure for the termination 
of the parental rights of a traditional surrogate. 
In re Baby, 447 S.W.3d 807, 2014 Tenn. LEXIS 
642 (Tenn. Sept. 18, 2014). 


3. Applicability. 

Mother’s claim that her conduct did not ex- 
hibit a wanton disregard for a child’s welfare 
was rejected as the mother’s parental rights 
were terminated because she abandoned the 
child by willfully failing to support or visit 
during the four months immediately preceding 
the filing of the petition; T.C.A. § 36-1- 
102(1)(A)Gv) did not apply. In re A’mari B., 358 
S.W.3d 204, 2011 Tenn. App. LEXIS 488 (Tenn. 
Ct. App. Aug. 31, 2011), appeal denied, In re 
A’Mari B., — S.W.3d —, 2011 Tenn. LEXIS 
1067 (Tenn. Nov. 14, 2011). 


4, Jurisdiction of Court. 

Fact that juvenile court has adjudged a child 
a dependent and committed its custody to the 
department of human services (now depart- 
ment of children’s services) and retained juris- 
diction for such further orders as it might 
adjudge proper did not prevent the chancery or 
circuit court from taking jurisdiction of adop- 
tion proceeding or from determining the ques- 
tion of abandonment. In re Matthews, 204 
Tenn. 155, 319 S.W.2d 69, 1958 Tenn. LEXIS 
254 (1958). 
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Chancery and circuit courts may proceed 
with an adoption without considering the ef- 
fects of a prior juvenile court order concerning 
custody. In re Adoption of Hart, 709 S.W.2d 582, 
1984 Tenn. App. LEXIS 3000 (Tenn. Ct. App. 
1984). 


5. Abandoned Child. 

The definition of an abandoned child con- 
tained in subdivision (1) by its express provi- 
sions applies only to an action or proceeding to 
declare a child to be an abandoned child and 
has not been extended by amendment or con- 
struction to apply when the issue of abandon- 
ment is under consideration in adoption pro- 
ceeding in the chancery or circuit court. Ex 
parte Wolfenden, 49 Tenn. App. 1, 349 S.W.2d 
713, 1959 Tenn. App. LEXIS 140 (Tenn. Ct. 
App. 1959), superseded by statute as stated in, 
Fykes v. State, — S.W.3d —, 1998 Tenn. Crim. 
App. LEXIS 206 (Tenn. Crim. App. 1998), su- 
perseded by statute as stated in, Tennessee 
Baptist Children’s Home v. Swanson (In re 
Swanson), 1998 Tenn. App. LEXIS 322 (Tenn. 
Ct. App. May 14, 1998), superseded by statute 
as stated in, Baker v. He (In re A.M.H.), — 
S.W.3d —, 2005 Tenn. App. LEXIS 736 (Tenn. 
Ct. App. Nov. 23, 2005). 

The ultimate question in an abandonment 
situation is whether there is clear and convinc- 
ing evidence of an overall lack of any parental 
responsibility. A finding of a possible abandon- 
ment, or the lack of such a finding, on the part 
of one parent is not to be interpreted as conclu- 
sive to the other parent or the ultimate issue. 
Koivu v. Irwin, 721 S.W.2d 803, 1986 Tenn. App. 
LEXIS 3160 (Tenn. Ct. App. 1986). 

There is a distinction in the law between 
those cases where an abandonment is asked to 
be declared and those cases where not only is 
there an abandonment request, but also an 
adoption of the abandoned child. In the former 
situation, there is a statutory definition of 
abandonment, contained in T.C.A. § 36-1- 
102(1)(A), while in the latter, case law sets out 
the definition. Koivu v. Irwin, 721 S.W.2d 803, 
1986 Tenn. App. LEXIS 3160 (Tenn. Ct. App. 
1986). . 

Abandonment, as it pertains to an adoption 
proceeding, is defined in this state as any 
conduct on the part of the parent that evinces a 
settled purpose to forego all parental duties 
and relinquish all parental claims to the child. 
Koivu v. Irwin, 721 S.W.2d 803, 1986 Tenn. App. 
LEXIS 3160 (Tenn. Ct. App. 1986). 

Evidence supported finding of abandonment. 
In re Adoption of Parsons, 766 S.W.2d 196, 1988 
Tenn. App. LEXIS 778 (Tenn. Ct. App. 1988). 

Although it was undisputed that biological 
father did not pay any child support before 
maternal grandparents filed their petition for 
adoption, there was evidence that he would 
have been willing to pay such support if mother 
or grandparents agreed to accept it; therefore, 
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the evidence failed to support the conclusion 
that biological father abandoned his child or 
that he willingly failed to support her. Menard 
v. Meeks (In re Menard), 29 S.W.3d 870, 2000 
Tenn. App. LEXIS 129 (Tenn. Ct. App. 2000). 

Although there was not clear and convincing 
evidence that parent had abandoned child to 
support termination of parental rights because 
of lack of transportation and participation in a 
drug rehabilitation program, failure to over- 
come drug addiction and substantially comply 
with permanency plan supported termination. 
In re A.D.A, 84 S.W.3d 592, 2002 Tenn. App. 
LEXIS 76 (Tenn. Ct. App. 2002). 

Mother’s failure to visit her minor children 
for the four months immediately preceding the 
filing of the termination petition constituted 
abandonment. In re S.Y., 121 S.W.3d 358, 2003 
Tenn. App. LEXIS 130 (Tenn. Ct. App. 2003). 

Court erred by finding that a mother had 
willfully abandoned her children where the 
mother was indigent, and the state did not 
present any proof to the trial court that showed 
that the mother was able to financially support 
her children in any way and did not do so. State 
v. Stewart (In re L.J.C.), 124 S.W.3d 609, 2003 
Tenn. App. LEXIS 515 (Tenn. Ct. App. 2003), 
appeal denied, State Dep’t of Child’s Servs. v. 
Stewart (In re L.J.C.), — S.W.3d —, 2008 Tenn. 
LEXIS 1288 (Tenn. 2003). 

Trial court properly dismissed a petition to 
terminate parental rights, because the evi- 
dence did not establish that either parent in- 
tended to abandon a minor child. The evidence 
showed that the father paid child support, but 
was unaware of the child’s residence; and the 
mother was unable to pay child support due to 
a loss of employment, but she attempted to 
contact the child shortly before the petition was 
filed. Means v. Ashby, 1380 S.W.3d 48, 2003 
Tenn. App. LEXIS 712 (Tenn. Ct. App. 2003), 
appeal denied, — S.W.3d —, 2004 Tenn. LEXIS 
161 (Tenn. Mar. 1, 2004). 

Trial court did not err in refusing to termi- 
nate the biological father’s parental rights pur- 
suant to T.C.A. § 36-1-102 because the trial 
court’s finding that there was no convincing 
evidence of the father’s willful abandonment of 
the child was presumed correct where the 
mother and her husband failed to provide an 
adequate record on appeal as required by Tenn. 
R. App. P. 24. In re M.L.D., 182 S.W.3d 890, 
2005 Tenn. App. LEXIS 339 (Tenn. Ct. App. 
2005), appeal denied, In re Adoption of M.L.D., 
— §.W.3d —, 2005 Tenn. LEXIS 779 (Tenn. 
Sept. 12, 2005). 

Record did not support the juvenile court’s 
implicit finding that the mother “willfully” 
failed to visit or support her two children dur- 
ing the four months preceding the filing of the 
joint termination petition as provided under 
the statutory definition of abandonment in 
T.C.A. § 36-1-102(1)(A)G), because the mother 
was incarcerated during that four-month pe- 
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riod and the fathers of the children refused to 
allow visitation at the prison. However, only 
one statutory ground was required to support 
termination of the mother’s parental rights 
under T.C.A. § 36-1-113(g) and there was suf- 
ficient evidence to support the finding that the 
mother failed to support or visit her children in 
the four months before her incarceration, which 
constituted abandonment under T.C.A. § 36-1- 
102(1)(A)G), and that the mother’s conduct 
prior to her incarceration showed a wanton 
disregard for children’s welfare, which also 
constituted abandonment under § 36-1- 
102(1)(A)(iv). In re Audrey S., 182 S.W.3d 838, 
2005 Tenn. App. LEXIS 539 (Tenn. Ct. App. 
2005), appeal denied, In re A.M.S. v. Ferrell, — 
S.W.3d —, 2005 Tenn. LEXIS 1020 (Tenn. 
2005). 

Court properly terminated a mother’s paren- 
tal rights on the grounds of abandonment 
where the mother made child support pay- 
ments in November of 2004, but made no pay- 
ments during the months of December of 2004, 
January of 2005, and February of 2005. In 
addition, the mother was required to return to 
the child support court to have that court 
reassess her child support obligations, and the 
mother never did so. Dep’t of Children’s Servs. 
v. S.M.D., 200 S.W.3d 184, 2006 Tenn. App. 
LEXIS 244 (Tenn. Ct. App. 2006), appeal de- 
nied, State Dep’t of Children’s Servs. v. S.M.D., 
— §$.W.3d —, 2006 Tenn. LEXIS 634 (Tenn. 
2006), appeal denied, In re D.J.D., —S.W.3d —, 
2006 Tenn. LEXIS 637 (Tenn. 2006). 

Juvenile court did not err in terminating a 
father’s parental rights based on abandonment 
pursuant to, inter alia, T.C.A. §§ 36-1-113(g)(1) 
and 36-1-102(1)(A)@); the mother and her new 
husband had not prevented the father from 
visiting his child and, except for one call on his 
fourth birthday, the father failed to visit or 
contact the child from the age of two onwards, 
and the child was five at the time the petition to 
terminate the father’s parental rights was filed. 
And, the court found that it would not have 
been in the child’s best interest to go back and 
try to establish some sort of relationship with 
the father. In re F.R.R., 193 S.W.3d 528, 2006 
Tenn. LEXIS 334 (Tenn. 2006). 

Evidence in this case did not support a find- 
ing that appellant parents intentionally aban- 
doned their daughter; although the daughter 
had now been with appellees for more than 
seven years, six of the years elapsed after the 
parents’ first unsuccessful legal filing to regain 
custody. In re A.M.H., 215 S.W.3d 793, 2007 
Tenn. LEXIS 13 (Tenn. Jan. 23, 2007), rehear- 
ing denied, 215 S.W.3d 793, 2007 Tenn. LEXIS 
235 (Tenn. 2007), cert. denied, Baker v. Shao- 
Qiang He, — U.S.—, — S. Ct. —, — L. Ed. 2d 
—, 2007 U.S. LEXIS 8357 (U.S. June 25, 2007). 

Order terminating mother’s parental rights 
was vacated because the record failed to con- 
tain clear and convincing evidence that the 
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department of children’s services made reason- 
able efforts to reunite the mother with the child 
or that the mother abandoned the child by 
failure to support pursuant to T.C.A. § 36-1- 
102(1)(A)G); it was significant that none of the 
permanency plans required the mother to pro- 
vide financial support to the child, yet the 
department wished to use her failure to support 
as a ground for termination. In re R.L.F., 278 
S.W.3d. 305, 2008 Tenn. App. LEXIS 445 (Tenn. 
Ct. App. July 31, 2008), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 788 (Tenn. Oct. 
20, 2008). 

Where father failed to support or make rea- 
sonable payments in support of his children for 
four months preceding filing of the petition to 
terminate parental rights, trial court did not 
err by terminating parental rights on the 
ground of abandonment under T.C.A. § 36-1- 
102(1)(A)G); father was employed and received 
an inheritance during this time period, yet 
failed to make any efforts to provide support for 
his children. In re L.M.W., 275 S.W.3d 843, 
2008 Tenn. App. LEXIS 512 (Tenn. Ct. App. 
Sept. 3, 2008), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 768 (Tenn. Oct. 6, 2008). 

Termination of the mother’s parental rights 
on the grounds of abandonment by failure to 
visit and failure to support was proper pursu- 
ant to T.C.A. 8§ 36-1-102(1)(A)G) and 36-1- 
113(g)(1) because the mother’s contacts with 
the child during the pertinent four-month pe- 
riod were of such an infrequent nature or of 
such short duration as to merely establish 
minimal or insubstantial contact with the child 
under T.C.A. § 36-1-102(1)(C). Therefore, the 
mother engaged in merely token visitation dur- 
ing the four-month period preceding the filing 
of the termination petition. Stephen v. Christy 
C., 384 S$.W.3d 731, 2010 Tenn. App. LEXIS 727 
(Tenn. Ct. App. Nov. 22, 2010), appeal denied, 
In re Keri C., — S.W.38d —, 2011 Tenn. LEXIS 
120 (Tenn. Feb. 17, 2011). 

Prior order suspending the father’s visitation 
rights did not preclude a finding that the father 
willfully failed to visit the children, and a 
preponderance of the evidence supported the 
conclusion that the father willfully failed to 
visit his children between July 2003 and July 
2005 since although the father filed a petition 
to reinstate his visitation rights, he took no 
action to advance the petition, and the father 
had no reasonable excuse for failing to pursue 
the petition to reinstate visitation during those 
two years; therefore, the record contained clear 
and convincing evidence supporting termina- 
tion of the father’s parental rights on the 
ground of abandonment based on willful failure 
to visit under T.C.A. § 36-1-113(g)(1) and 
T.C.A. § 36-1-102. Because the trial court did 
not reach the issue of whether termination of 
the father’s parental rights was in the best 
interests of the children, the court remanded 
the case for the trial court to consider whether 
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termination of the father’s parental rights was 
in the best interests of the children pursuant to 
T.C.A. § 36-1-113(c). In re Angela E., 402 
S.W.3d 636, 2013 Tenn. LEXIS 303 (Tenn. Mar. 
13, 2013). 

Clear and convincing evidence supported ter- 
minating a father’s parental rights on grounds 
of abandonment for willful failure to visit be- 
cause the father had visited the child, at most, 
two times, once in December 2010 and once in 
January 2011, prior to the filing of the termi- 
nation petition in April 2012 and it was only 
after the petition was filed that the father 
attempted to see the child; the father’s visita- 
tion after the petition was filed was, at best, 
token visitation. In re Jacobe M.J., 434 S.W.3d 
565, 2013 Tenn. App. LEXIS 790 (Tenn. Ct. 
App. Dec. 5, 2013), appeal denied, In re Jacobe 
J., —S.W.3d —, 2014 Tenn. LEXIS 228 (Tenn. 
Mar. 5, 2014). 

Clear and convincing evidence supported ter- 
minating a father’s parental rights on grounds 
of abandonment by wanton disregard because 
the father engaged in criminal behavior, had 
continued incarcerations, had unresolved sub- 
stance abuse issues, failed to meet the child’s 
material needs, and demonstrated a general a 
lack of concern towards the child. In re Jocilyn 
M.P,, 435 S.W.3d 773, 2014 Tenn. App. LEXIS 
24 (Tenn. Ct. App. Jan. 24, 2014), appeal de- 
nied, — S.W.3d —, 2014 Tenn. LEXIS 248 
(Tenn. Mar. 11, 2014). 

Clear and convincing evidence supported ter- 
minating a father’s parental rights on grounds 
of abandonment by willful failure to support 
because the father had an income of at least 
$2,867 during the relevant time, paid over 
$1,600 for pain management consultations and 
prescriptions, but paid no support despite being 
aware of his duty to support the child. In re 
Jocilyn M.P., 485 S.W.3d 773, 2014 Tenn. App. 
LEXIS 24 (Tenn. Ct. App. Jan. 24, 2014), appeal 
denied, — S.W.3d —, 2014 Tenn. LEXIS 248 
(Tenn. Mar. 11, 2014). 

Trial court erred in terminating a father’s 
parental rights because the department of chil- 
dren’s services (DCS) was required to make 
reasonable efforts to assist the father in reuni- 
fication even when the ground alleged was 
abandonment by wanton disregard and the 
trial court made no findings regarding whether 
DCS exercised reasonable efforts to assist the 
father. In re Kaliyah S., — S.W.3d —, 2014 
Tenn. App. LEXIS 110 (Tenn. Ct. App. Feb. 28, 
2014), rev'd, 455 S.W.3d 5338, 2015 Tenn. LEXIS 
14 (Tenn. Jan. 22, 2015). 

Clear evidence supported the finding of aban- 
donment by willful failure to visit; the mother 
willfully failed to comply with an order of the 
trial court, and her efforts to comply with 
conditions to have visitation reinstated with 
the child were too little, too late. In re Jaylah 
W., 486 S.W.3d 537, 2015 Tenn. App. LEXIS 819 
(Tenn. Ct. App. Oct. 7, 2015), appeal denied, — 
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S.W.3d —, 2016 Tenn. LEXIS 94 (Tenn. Feb. 1, 
2016). 

Trial court’s determination that the father, 
for abandonment purposes, exhibited a wanton 
disregard for the child was vacated; despite the 
abundance of evidence concerning the father’s 
drug use, charges of selling drugs, fleeing, and 
assault, probation violations, and transient 
lifestyle, the trial court’s order omitted refer- 
ence to any factual findings that would support 
a finding of wanton disregard, in clear violation 
of the statute. In re Navada N., 498 S.W.3d 579, 
2016 Tenn. App. LEXIS 367 (Tenn. Ct. App. 
May 23, 2016). 

For abandonment by willful failure to visit as 
to the father, despite the incorrect date as 
stated in the order, the ground was considered 
as the trial court’s error of five days regarding 
the correct calculation of the four-month period 
was not determinative. In re Navada N., 498 
S.W.3d 579, 2016 Tenn. App. LEXIS 367 (Tenn. 
Ct. App. May 23, 2016). 

Department made reasonable efforts to assist 
the mother in establishing a suitable home for 
the children in continually maintaining contact 
with the mother, providing her with drug 
screens, and assisting her with coordinating 
drug and alcohol assessments; while the moth- 
er’s home was neat and clean, she had been 
unable to stop her cocaine abuse, and thus 
while she established a proper physical living 
location, her home was not free of drugs, plus 
she was currently incarcerated and could not 
provide a home at all for the children. In re 
Navada N., 498 S.W.3d 579, 2016 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. May 23, 2016). 

Statute did not direct the court to review 
whether the father did what he could to main- 
tain a relationship with the child while in 
prison; what was to be determined was 
whether, in the four-months preceding his in- 
carceration, the father attempted to visit the 
child, and yet he made no attempt to present 
himself to the trial court in an effort to regain 
visitation, and thus he willfully failed to visit 
the child prior to his incarceration. In re Na- 
vada N., 498 S.W.3d 579, 2016 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. May 23, 2016). 

For the termination ground of abandonment 
by failure to provide a suitable home, this 
ground is inapplicable when the child is not 
removed from the parent at issue’s home before 
being placed with the child services depart- 
ment; in this case, the child could not have been 
removed from the father’s home where he never 
provided one in the first instance, and thus this 
ground did not apply based on the dearth of 
evidence to establish whether the child was 
ever removed from the father’s home. In re 
Navada N., 498 S.W.3d 579, 2016 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. May 23, 2016). 

Statute governing abandonment is clear that 
different time periods apply to different defini- 
tions. In re Navada N., 498 S.W.3d 579, 2016 
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Tenn. App. LEXIS 367 (Tenn. Ct. App. May 23, 
2016). 

Because of the grave consequences and high 
stakes in termination cases, trial courts should 
endeavor to be as specific as possible in their 
orders and treat each definition of abandon- 
ment as a separate ground for which specific 
findings are required In re Navada N., 498 
S.W.3d 579, 2016 Tenn. App. LEXIS 367 (Tenn. 
Ct. App. May 23, 2016). 

Petitioners failed to prove that the mother 
abandoned the children for willfully failing to 
support and visit because the record contained 
no evidence regarding the mother’s support or 
visitation during the fourth-month period im- 
mediately preceding her incarceration. In re 
Johnathan M., 591 S.W.3d 546, 2019 Tenn. App. 
LEXIS 10 (Tenn. Ct. App. Jan. 8, 2019), appeal 
denied, — S.W.3d —, 2019 Tenn. LEXIS 194 
(Tenn. Apr. 2, 2019). 

Clear evidence established that the mother 
abandoned the children by failing to provide a 
suitable home; the children’s services depart- 
ment tried to help the mother find suitable 
housing, but she still lacked that, and the 
mother had been given notice that failure to 
make reasonable efforts would lead to termina- 
tion. In re Gabriella H., — S.W.38d —, 2019 
Tenn. App. LEXIS 12 (Tenn. Ct. App. Jan. 8, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 75 (Tenn. Feb. 11, 2019). 

Mother had abandoned her children under 
T.C.A. § 36-1-102(a) where she allowed people 
visiting her to use marijuana in the home, 
despite knowing that her children were re- 
moved in part due to drug issues, and she had 
been evicted from her apartment, even if it had 
been an appropriate home. In re Jadarian C., — 
S.W.3d —, 2020 Tenn. App. LEXIS 87 (Tenn. Ct. 
App. Feb. 27, 2020). 

Trial court did not err in applying the rela- 
tion back doctrine of the rule regarding the 
amendment of pleadingd and ruled that the 
appropriate time period to consider in the fos- 
ter parents’ termination of parental rights pe- 
tition based on abandonment was the four 
months before the filing of the original petition 
to terminate parental rights because the 
amendment did not involve a new petition with 
new parties, but, rather, it involved the correc- 
tion of an omission in the original petition. In re 
Neveah M., — S.W.3d —, 2020 Tenn. App. 
LEXIS 92 (Tenn. Ct. App. Mar. 4, 2020), rev'd, 
— §.W.3d —, 2020 Tenn. LEXIS 591 (Tenn. Dec. 
10, 2020). 

Both the mother’s and the father’s criminal 
history prior to their incarceration evidenced 
their wanton disregard for the welfare of the 
child and the fact that the mother allowed 
methamphetamine to be manufactured in the 
home where the child resided showed a risk of 
substantial harm to the child’s welfare and 
thus, the record contained clear and convincing 
evidence establishing abandonment by engag- 
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ing in conduct that exhibited a wanton disre- 
gard as a ground for termination of parental 
rights. In re Eli S., — S.W.38d —, 2020 Tenn. 
App. LEXIS 150 (Tenn. Ct. App. Apr. 9, 2020), 
overruled, In re Neveah M., — S.W.3d —, 2020 
Tenn. LEXIS 591 (Tenn. Dec. 10, 2020). 


6. —State of Mind. 

Where the court of appeals held that the 
payments the father gave to the mother during 
the four months immediately preceding the 
child’s birth were unreasonable, the court of 
appeals erred in terminating father’s parental 
rights based upon T.C.A. § 36-1-102(1)(A)(@ii), 
because the court of appeals did not address the 
required element of willfulness. In re D.L.B., 
118 S.W.3d 360, 2003 Tenn. LEXIS 983 (Tenn. 
2003). 

Trial court, not the court of appeals, is the 
proper court to make a determination of will- 
fulness, pursuant to TCA. § 36-1- 
102(1)(A)Gii). In re D.L.B., 118 S.W.3d 360, 
2003 Tenn. LEXIS 983 (Tenn. 2003). 

In construing T.C.A. § 36-1-102(1)(D), an el- 
ement of intent cannot be read into the defini- 
tions of “willfully failed to support” and will- 
fully failed to make reasonable payments 
toward such child’s support. In re S.Y., 121 
S.W.3d 358, 2003 Tenn. App. LEXIS 130 (Tenn. 
Ct. App. 2003). 


7. —Incarceration. . 

Record revealed no clear and convincing evi- 
dence to support a finding that the mother was 
either incarcerated at the time the termination 
petition was filed or at any time in the preced- 
ing four months; her arrest, without more, did 
not constitute incarceration within the mean- 
ing of the termination statute. In re Navada N., 
498 S.W.3d 579, 2016 Tenn. App. LEXIS 367 
(Tenn. Ct. App. May 28, 2016). 

Because the mother was not incarcerated at 
the time the termination petition was filed or 
shortly before, the termination ground of aban- 
donment by an incarcerated parent based on 
wanton disregard could not apply to her. In re 
Navada N., 498 S.W.3d 579, 2016 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. May 238, 2016). 

From April 2013 until September 6, 2013 and 
again from January 14, 2014 through the April 
and May 2015 trial dates in this case, and was 
expected to be released in October 2015. Thus, 
it appears that, most recently, Father was not 
incarcerated for four consecutive months from 
September 14, 2013, through January 13, 2014. 
This period represents the relevant four month 
period with regard to Father’s abandonment by 
willful failure to visit and support for an incar- 
cerated parent. In re Navada N., 498 S.W.3d 
579, 2016 Tenn. App. LEXIS 367 (Tenn. Ct. 
App. May 23, 2016). 

Father was incarcerated at the time the 
department filed the petition to terminate his 
parental rights, and thus the trial court prop- 
erly considered the abandonment by an incar- 
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cerated parent ground. In re Navada N., 498 
S.W.3d 579, 2016 Tenn. App. LEXIS 367 (Tenn. 
Ct. App. May 238, 2016). 

Father’s relevant four-month period ran from 
June 5, 2015 to September 28, 2015, and re- 
sumed December 3, 2015 to December 10, 2015, 
due to his incarceration. In re Addalyne S., 556 
S.W.3d 774, 2018 Tenn. App. LEXIS 225 (Tenn. 
Ct. App. Apr. 26, 2018). 

Record supported a finding of abandonment 
by an incarcerated parent by wanton disregard, 
as the mother criminal activity started after 
the children were born and she had opportuni- 
ties to change but fell back into the pattern of 
drug use and criminal activity. In re Autumn L., 
— §.W.3d —, 2019 Tenn. App. LEXIS 73 (Tenn. 
Ct. App. Feb. 8, 2019). 

There was clear and convincing evidence that 
the father, who was incarcerated when the 
termination petition was filed, abandoned the 
children by exhibiting wanton disregard for 
their welfare. The father’s repeated incarcera- 
tions coupled with the evidence of physical 
abuse and the father’s unresolved substance 
abuse issues indicated that the father was 
either unfit to parent or posed a risk of substan- 
tial harm to the children’s welfare. In re Julian 
J.. — S.W.3d —, 2019 Tenn. App. LEXIS 99 
(Tenn. Ct. App. Feb. 26, 2019), appeal denied, 
— S.W.3d —, 2019 Tenn. LEXIS 250 (Tenn. 
June 11, 2019). 

Because the evidence did not show that the 
mother was incarcerated at the time of the 
action or during the four preceding months, 
termination was not established under T.C.A. 
§ 36-1-102(1)(A)(iv). In re Jaxx M., — S.W.3d 
—, 2019 Tenn. App. LEXIS 185 (Tenn. Ct. App. 
Apr. 17, 2019). 

Termination of the father’s parent rights was 
proper on the ground of abandonment by an 
incarcerated parent because the father had a 
history of incessant criminal behavior and drug 
abuse evincing a wanton disregard for the wel- 
fare of the children and a pattern of conduct 
that rendered him unfit to parent as he had 
been in and out of jail since 2008. In re O.M., — 
S.W.3d —, 2019 Tenn. App. LEXIS 197 (Tenn. 
Ct. App. Apr. 26, 2019). 

Ground of abandonment by wanton disregard 
was established by clear and convincing evi- 
dence because the mother engaged in illegal 
drug use, exposed the children to drugs and 
domestic violence, failed to comply with re- 
quirements ordered by the juvenile court in 
order to regain custody of her children, contin- 
ued her drug usage after removal of her chil- 
dren, and continued to engage in criminal ac- 
tivities, resulting in incarceration and 
continuous separation from her children. In re 
Gracie H. Y., — S.W.3d —, 2020 Tenn. App. 
LEXIS 110 (Tenn. Ct. App. Mar. 16, 2020), 
appeal dismissed, In re Gracie Y., — S.W.3d —, 
2020 Tenn. LEXIS 462 (Tenn. June 19, 2020). 
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Termination of a mother’s parental rights on 
the ground of abandonment by an incarcerated 
parent demonstrating a wanton disregard for 
the children’s welfare was appropriate because 
the mother had been in and out of jail and had 
failed entirely to place the children’s needs 
before the mother’s own as the mother’s incar- 
cerations had severely compromised the moth- 
er’s ability to perform parental duties. Despite 
numerous incarcerations, the mother failed to 
take steps to address the mother’s drug use and 
to stop the mother’s criminal activities. In re 
Tucker H., — S.W.3d —, 2020 Tenn. App. 
LEXIS 184 (Tenn. Ct. App. Apr. 24, 2020). 

Termination of the father’s parental rights 
based on abandonment by wanton disregard 
was proper because, after he was released from 
incarceration following the assault on his 
brother, he was placed on probation, but, rather 
than work on reunification with his child, the 
father engaged in activity that violated the 
terms of his probation and resulted in further 
incarceration; the decision to engage in such 
activities has resulted in the father not having 
stable employment or housing; he tested posi- 
tive for methamphetamine on the day of the 
hearing to terminate his parental rights; and 
the father’s engagement with people who used 
drugs not only showed poor judgment, but also 
put him at risk for further incarceration. In re 
Dustin M., — S.W.3d —, 2020 Tenn. App. 
LEXIS 191 (Tenn. Ct. App. Apr. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
470 (Tenn. May 26, 2020). 

Clear and convincing evidence showed that 
the father had abandoned the children by wan- 
ton disregard as he was a career criminal who 
had not changed his behavior since the children 
were born. In re Jessica V., — S.W.3d —, 2020 
Tenn. App. LEXIS 275 (Tenn. Ct. App. June 12, 
2020). 

In a termination of parental rights action, 
due to the mother’s 80-day incarceration, 
T.C.A. § 36-1-102(1)(A)G) was not a proper 
ground for termination of her parental rights. 
Instead, § 36-1-102(1)(A)(iv) contained the ap- 
plicable definition of abandonment but since 
this was not plead the juvenile court’s finding of 
abandonment by the mother had to be reversed. 
In re A.V.N., — S.W.8d —, 2020 Tenn. App. 
LEXIS 406 (Tenn. Ct. App. Sept. 10, 2020). 

Trial court erred in terminating the father’s 
parental rights based on abandonment because 
the trial court’s order stated no findings with 
respect to abandonment during the relevant 
four months preceding the father’s incarcera- 
tion in November 2017. In re Layton W., — 
S.W.3d —, 2020 Tenn. App. LEXIS 445 (Tenn. 
Ct. App. Oct. 6, 2020). 

Trial court did not err by terminating the 
mother’s parental rights based on abandon- 
ment by an incarcerated parent because her 
criminal history was extensive prior to her 
incarceration, her substance abuse caused the 
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initial removal of the child from her custody, 
when she was given the opportunity for a trial 
home placement she squandered that opportu- 
nity by using drugs, her positive drug test led to 
her probation violation and subsequent incar- 
ceration, she failed to provide adequate support 
or supervision for the child, and she pleaded 
guilty to child neglect. In re Brantley O., — 
S.W.3d —, 2020 Tenn. App. LEXIS 472 (Tenn. 
Ct. App. Oct. 22, 2020). 

Termination of parental rights for incarcer- 
ated parents on the ground of abandonment by 
wanton disregard was appropriate because 
when the parents were not incarcerated the 
parents tested positive for illegal substances, 
failed to complete the permanency plan, failed 
to maintain regular visitation with the child, 
and ceased communication with the Tennessee 
Department of Children’s Services prior to 
their incarceration. As a result, the parents 
abandoned the child by engaging in conduct 
that exhibited a wanton disregard for the 
child’s welfare. In re Noah A., — S.W.3d —, 
2020 Tenn. App. LEXIS 498 (Tenn. Ct. App. 
Novy. 6, 2020). 

Trial court erred by terminating the father’s 
parental rights based on abandonment by an 
incarcerated parent because it did not set out 
the correct four-month period so as to put the 
father on notice and the Tennessee Department 
of Children’s Services withdrew the ground at 
trial. In re Haskel S., — S.W.3d —, 2020 Tenn. 
App. LEXIS 515 (Tenn. Ct. App. Nov. 18, 2020). 

Clear and convincing evidence supported the 
trial court’s determination that the father 
abandoned the child because it showed that he 
had a long history of probation violations, 
criminal behavior, and substance abuse, and he 
did not contact DCS when he was released from 
prison even though he knew the child was in 
foster care. In re Malachi M., —S.W.3d —, 2020 
Tenn. App. LEXIS 527 (Tenn. Ct. App. Nov. 20, 
2020). 

Termination of a father’s parental rights on 
the ground of abandonment by exhibiting a 
wanton disregard for the children’s welfare was 
appropriate because the father was incarcer- 
ated during part of the four months immedi- 
ately preceding the filing of the termination 
action, and, given the father’s long criminal 
history, the father’s incarceration was part of a 
broader pattern of conduct that rendered him 
unfit or posed a risk of substantial harm to the 
welfare of the child. In re Brayden E., — S.W.3d 
—, 2020 Tenn. App. LEXIS 549 (Tenn. Ct. App. 
Dec. 4, 2020). 

Mother’s rights were properly terminated for 
abandonment by an incarcerated parent; she 
was incarcerated at the time of the termination 
petition’s filing and had been incarcerated dur- 
ing all of the four months immediately preced- 
ing the filing, plus her repeated criminal behay- 
ior resulting in incarceration and her failure to 
take care of the child even when she was on 
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parole demonstrated her wanton disregard for 
the child’s welfare. In re Malachi M., — S.W.3d 
—, 2021 Tenn. App. LEXIS 121 (Tenn. Ct. App. 
Mar. 25, 2021). 


8. —Suitable Home. 

Clear and convincing evidence supported the 
termination of a mother’s parental rights on 
the ground of abandonment by failure to estab- 
lish a suitable home because the mother’s chil- 
dren were removed from the mother’s home and 
adjudicated dependent and neglected, there 
were issues concerning drug use, sexual abuse, 
and a lack of supervision of the children in the 
mother’s home. Moreover, the mother had con- 
tinued to engage in criminal activity through- 
out the pendency of the case and generally 
showed an unwillingness to parent the chil- 
dren. In re H. A., —S.W.3d —, 2019 Tenn. App. 
LEXIS 78 (Tenn. Ct. App. Feb. 12, 2019). 

Evidence was sufficient to support the trial 
court’s termination of the mother’s parental 
rights based on abandonment by failure to 
provide a suitable home because it showed that 
although she had completed a psychological 
evaluation and an alcohol and drug assess- 
ment, she had not followed up on the resultant 
recommendations, and she continued using il- 
licit drugs despite the services offered by the 
Tennessee Department of Children’s Services. 
In re Kaden W., — 8.W.3d —, 2019 Tenn. App. 
LEXIS 230 (Tenn. Ct. App. May 13, 2019). 

Termination of the mother’s parental rights 
on the ground of abandonment for failure to 
provide a suitable home was warranted; the 
department developed a permanency plan, re- 
ferred her to the services providers, and facili- 
tated visitation, but the mother took little or no 
action for six months. At trial, she was unable 
to provide a suitable home for the child, as she 
was living with various relatives, had only been 
drug free less than three months, and her 
support system was weak. In re Josiah T., — 
S.W.3d —, 2019 Tenn. App. LEXIS 482 (Tenn. 
Ct. App. Oct. 2, 2019). 

Termination of the mother’s parental rights 
was proper based on the ground of abandon- 
ment by failure to provide a suitable home 
because the case manager stated that, although 
the mother was not home and she could not go 
into the home, she was able to look in and 
observe no furniture in the home and just a pile 
of clothes in the middle of the floor; the moth- 
er’s behavior in ignoring the case manager’s 
requests for a home visit suggested a deeper 
problem; and the mother’s failure to address 
her mental health issues rendered her unable 
to provide a safe and stable environment for the 
child and showed a lack of concern for the child 
and a lack of interest in regaining custody. In re 
Draven K., — S.W.3d —, 2020 Tenn. App. 
LEXIS 2 (Tenn. Ct. App. Jan. 7, 2020). 

Evidence was insufficient to support the ter- 
mination of the mother’s parental rights to her 
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daughter based on abandonment by failure to 
establish a suitable home because at the time of 
the removal the daughter was residing in a 
hospital and the mother was not living at the 
hospital as evidenced by her failure to complete 
the mandatory rooming-in period. In re Ronon 
G., — S.W.3d —, 2020 Tenn. App. LEXIS 14 
(Tenn. Ct. App. Jan. 16, 2020). 

Evidence was sufficient to support the termi- 
nation of the mother’s parental rights to her 
son based on abandonment by failure to estab- 
lish a suitable home because, even though the 
son was staying primarily with the mother’s 
relatives at the time of removal, because the 
mother was also staying at the residence peri- 
odically prior to the removal. In re Ronon G., — 
S.W.3d —, 2020 Tenn. App. LEXIS 14 (Tenn. Ct. 
App. Jan. 16, 2020). 

Trial court failed to make sufficient findings 
to support the ground for termination of the 
mother’s rights based on abandonment by fail- 
ure to provide a suitable home concerning the 
Tennessee Department of Children’s Services’ 
efforts during the relevant four-month period. 
In re Gracie H. Y., — S.W.3d —, 2020 Tenn. 
App. LEXIS 110 (Tenn. Ct. App. Mar. 16, 2020), 
appeal dismissed, In re Gracie Y., — S.W.3d —, 
2020 Tenn. LEXIS 462 (Tenn. June 19, 2020). 

Evidence supported terminating a mother’s 
parental rights on the ground of abandonment 
by failure to establish a suitable home because 
the mother’s child was removed and placed in 
custody when the mother’s trial home place- 
ment was revoked, the mother had substance 
abuse and employment issues, the mother did 
not have consistent stable housing, the mother 
did not comply with court orders, reasonable 
efforts were made to assist the mother, and the 
mother was not in a position to provide a 
suitable home. In re Madux F., — S.W.3d —, 
2020 Tenn. App. LEXIS 166 (Tenn. Ct. App. Apr. 
16, 2020). 

Termination of the father’s parental rights 
was proper based on abandonment for failing to 
provide a suitable home as the Department of 
Children’s Services (DCS) was never permitted 
entry into the home the father lived in at the 
time of trial; and he visited the child twice over 
the nearly 27 months that she was in DCS’s 
custody. In re Neveah A., — S.W.3d —, 2020 
Tenn. App. LEXIS 168 (Tenn. Ct. App. Apr. 16, 
2020). 

Termination of the mother’s parental rights 
was proper based on abandonment because she 
did not verify that child support was being paid; 
and she failed to provide a suitable home as she 
failed drug screens and specifically avoided 
urine screens altogether, admittedly used mari- 
juana pretty much every day to self-medicate 
for aggression, anger, and anxiety, and demon- 
strated noncompliance with mental health 
treatment. In re Neveah A., — S.W.3d —, 2020 
Tenn. App. LEXIS 168 (Tenn. Ct. App. Apr. 16, 
2020). 
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Termination of a mother’s parental rights 
was appropriate because clear and convincing 
evidence showed that the mother abandoned 
the child by failing to provide a suitable home, 
despite reasonable efforts made by Tennessee 
Department of Children’s Services to assist her 
in doing so. Moreover, it appeared unlikely that 
the mother could have established a suitable 
home for the child at an early date as, through- 
out the custodial period, the mother did not 
adequately address her unstable housing and 
substance abuse issues. In re Kelty FE, — 
S.W.3d —, 2020 Tenn. App. LEXIS 185 (Tenn. 
Ct. App. Apr. 24, 2020). 

Termination of the mother’s parental rights 
was proper on the ground of abandonment by 
failure to provide a suitable home; despite ser- 
vices, the mother was unable to keep her home 
clean, as there was trash everywhere, one child 
came down with scabies, there were truancy 
issues, and the home was not free from domes- 
tic violence. In re Cheyenne S., — S.W.3d —, 
2020 Tenn. App. LEXIS 431 (Tenn. Ct. App. 
Sept. 24, 2020). 

Termination of the mother’s parental rights 
was proper based on abandonment because she 
failed to provide a suitable home for the child as 
she continued to use drugs, engage in criminal 
activities, and live in an unsuitable home. In re 
Braden K., — S.W.3d —, 2020 Tenn. App. 
LEXIS 487 (Tenn. Ct. App. Sept. 30, 2020). 

Tennessee Department of Children’s Services 
established the ground for termination of pa- 
rental rights of abandonment by failure to 
provide a suitable home by clear and convinc- 
ing evidence because the mother failed to follow 
through with the Department’s recommenda- 
tions, did not have a suitable home or transpor- 
tation, failed to provide an accurate address for 
a home, and got into an abusive relationship. A 
year after the removal of the child from the 
home, the mother remained homeless and con- 
tinued to have substance abuse issues. In re 
Meghan M.R., — S.W.38d —, 2020 Tenn. App. 
LEXIS 457 (Tenn. Ct. App. Oct. 16, 2020). 

Termination of parental rights for abandon- 
ment by failure to provide a suitable home was 
appropriate because the child was removed 
from the parents’ home as the parents and the 
child were living in paternal grandparents’ 
home. The parents also did not make reason- 
able efforts to provide the child with a home 
that was free of drugs and the parents’ actions 
following the removal demonstrated a lack of 
concern for the welfare of the child such that it 
is unlikely that the parents would have been 
able to provide a suitable home at an early 
date. In re Noah A., — S.W.3d —, 2020 Tenn. 
App. LEXIS 498 (Tenn. Ct. App. Nov. 6, 2020). 

Termination of the mother’s parental rights 
was proper based on abandonment by failure to 
provide a suitable home because she was not 
able to establish a home to which the children 
could safely return due to her lack of parenting 
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skills and inattentiveness to the children’s 
needs; she did not always actively participate 
or implement parenting skills during the visi- 
tation she was provided; she did not provide 
documentation concerning a mental health as- 
sessment or continued counseling; and she 
never progressed to the point of having unsu- 
pervised visitation with the children. In re 
Treymarion S., — S.W.3d —, 2020 Tenn. App. 
LEXIS 599 (Tenn. Ct. App. Dec. 30, 2020). 
Termination ground of failure to establish a 
suitable home was established in this case; the 
child had been removed from the mother by 
court order in 2018 and reasonable efforts over 
20 months had been made by the department to 
help the mother establish a suitable home, 
including providing housing resources and re- 
ferrals for mental health assessments, yet the 
mother failed to follow recommendations for 
mental health treatment and resided in various 
facilities that did not allow children. In re 
Dominic B., — S.W.3d —, 2021 Tenn. App. 
LEXIS 77 (Tenn. Ct. App. Mar. 3, 2021). 
Termination petition alleged only one ground 
for the termination of father’s parental rights, 
abandonment by failure to financially support 
the child; based on the relevance of the findings 
to the best interest analysis and the trial 
court’s reliance on the petition, the court dis- 
agreed that the trial court terminated the fa- 
ther’s parental rights based on the ground of 
abandonment by failure to provide a suitable 
home. In re Leilynn S., —S.W.3d —, 2021 Tenn. 
App. LEXIS 100 (Tenn. Ct. App. Mar. 16, 2021). 
Trial court did not err by terminating the 
parents’ rights based on abandonment by fail- 
ure to establish a suitable home because the 
evidence showed that the father was incarcer- 
ated at the time of trial and the mother testified 
that she was staying with a friend in a camper 
but she did not know who owned it. In re 
Adaleigh M., — S.W.3d —, 2021 Tenn. App. 
LEXIS 130 (Tenn. Ct. App. Mar. 31, 2021). 


9. —Support of Child. 

Termination of the mother’s parental rights 
on the grounds of abandonment by failure to 
visit and failure to support was proper pursu- 
ant to T.C.A. §§ 36-1-102(1)(A)(Gi) and 36-1- 
113(g)(1) because the absence of a court order 
requiring the mother to pay support did not 
“excuse” her from her obligation to pay support 
for her child and the mother candidly acknowl- 
edged that she knew that she had an obligation 
to pay support but nevertheless failed to do so. 
Further, the mother had the ability to pay 
support during the determinative four-month 
period because she was employed for at least 
part of that time. Stephen v. Christy C., 384 
S.W.3d 731, 2010 Tenn. App. LEXIS 727 (Tenn. 
Ct. App. Nov. 22, 2010), appeal denied, In re 
Keri C., — S.W.38d —, 2011 Tenn. LEXIS 120 
(Tenn. Feb. 17, 2011). 

Clear and convincing evidence supported ter- 
minating a father’s parental rights on grounds 
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of abandonment for willful failure to support 
because other than nominal expenditures, 
there was no evidence the father provided any 
other support for the child despite having the 
means to pay some level of support; the mater- 
nal grandmother paid for the child’s daycare 
expenses, clothing, food, and everything else 
the child needed. In re Jacobe M.J., 434 S.W.3d 
565, 2013 Tenn. App. LEXIS 790 (Tenn. Ct. 
App. Dec. 5, 2013), appeal denied, In re Jacobe 
J.. —S.W.3d —, 2014 Tenn. LEXIS 228 (Tenn. 
Mar. 5, 2014). 

Evidence did not support a finding that the 
mother willfully or intentionally abandoned the 
child where the mother was actively pursuing 
litigation to regain custody of the child 
throughout the four-month period, and she was 
spending a substantial portion of her limited 
financial resources to do the things that the 
Tennessee Department of Children’s Services 
and the juvenile court instructed her to do. In 
re Alysia S., 460 S.W.3d 536, 2014 Tenn. App. 
LEXIS 834 (Tenn. Ct. App. Dec. 17, 2014), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
254 (Tenn. Mar. 16, 2015). 

In the absence of appropriate findings and 
conclusions regarding the mother’s payment of 
support, it could not be determined whether 
her failure to support the children was willful, 
and the decision to terminate her rights based 
on abandonment by willful failure to support 
was vacated. In re Jaylah W,, 486 S.W.3d 537, 
2015 Tenn. App. LEXIS 819 (Tenn. Ct. App. Oct. 
7, 2015), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 94 (Tenn. Feb. 1, 2016). 

Mother’s failure to support the children was 
willful, and termination of her parental rights 
based upon this statutory ground was proper; 
she was able-bodied with job skills and alleged 
no impairment of the ability to work, yet she 
was content to make no or a minimal effort 
toward securing and maintaining employment. 
In re Joseph F., 492 S.W.3d 690, 2016 Tenn. 
App. LEXIS 227 (Tenn. Ct. App. Mar. 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
377 (Tenn. May 10, 2016). 

For abandonment by willful failure to sup- 
port as to the mother, the trial court’s oral 
ruling included detailed factual findings, but 
none appeared or were incorporated into the 
written order; mere legal conclusions did not 
fulfill the trial court’s obligations and were not 
sufficient to satisfy the directive of the statute, 
such that termination as to this ground was 
vacated. In re Navada N., 498 S.W.3d 579, 2016 
Tenn. App. LEXIS 367 (Tenn. Ct. App. May 23, 
2016). 

Order contained insufficient findings as to 
whether the father willfully failed to support 
the child, and the order omitted any reference 
to his income or expenses; without such evi- 
dence, a finding of willfulness could not be 
sustained. In re Navada N., 498 S.W.3d 579, 
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2016 Tenn. App. LEXIS 367 (Tenn. Ct. App. 
May 23, 2016). 

In a parental rights termination proceeding, 
a trial court erred in finding that a father’s 
failure to pay support for the child was not 
willful where there was no dispute that he had 
the ability to pay support, the father admitted 
that he was aware of his obligation to provide 
support, his petition to determine the child’s 
parentage and set visitation did not include any 
effort to establish child support, and his lack of 
effort to pay child support after agreeing to do 
so evidenced that his failure to do so was the 
product of free will. In re Sydney B., 5387 S.W.3d 
452, 2017 Tenn. App. LEXIS 302 (Tenn. Ct. 
App. May 12, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 469 (Tenn. Aug. 1, 2017). 

Father admitted that he had no justifiable 
excuse for his failure to pay child support while 
he was gainfully employed, and the $80 amount 
he paid the grandparents for support was 
clearly token, and therefore the grandparents 
showed that the father willfully failed to pro- 
vide no more than token support, for termina- 
tion purposes. In re Addalyne S., 556 S.W.3d 
774, 2018 Tenn. App. LEXIS 225 (Tenn. Ct. 
App. Apr. 26, 2018). 

Grandparents failed to present sufficient evi- 
dence that the mother had the capacity to 
provide support or rebut her justifiable excuse 
for failing to do so, as there was no evidence of 
her hours worked, wage earned, or expenses; 
the mother’s decision to purchase drugs indi- 
cated that she did have some funds for non- 
necessities, but the purchase of illegal drugs 
alone was insufficient to prove that her failure 
to provide support was willful, and thus aban- 
donment by willful failure to support was not 
proven. In re Addalyne S., 556 S.W.3d 774, 2018 
Tenn. App. LEXIS 225 (Tenn. Ct. App. Apr. 26, 
2018). 

There was clear and convincing evidence to 
establish that the mother abandoned the child 
by failing to remit support because she admit- 
ted her physical ability to work during the 
relevant time period and that she later ob- 
tained employment after the relevant time pe- 
riod but still failed to provide any financial 
support. In re Ethan M., — S.W.3d —, 2019 
Tenn. App. LEXIS 45 (Tenn. Ct. App. Jan. 29, 
2019). 

Clear and convincing evidence did not show a 
mother abandoned her child by failing to pay 
child support because no evidence of the moth- 
er’s failure to support for the entire four-month 
period before the mother was incarcerated was 
presented. In re J’Khari F., — S.W.3d —, 2019 
Tenn. App. LEXIS 60 (Tenn. Ct. App. Jan. 31, 
2019). 

Clear and convincing evidence was shown of 
grounds to terminate the mother’s parental 
rights to the child for abandonment by willful 
failure to support because the mother had the 
ability to pay child support, and the capability 
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of earning money to pay her child support, but 
simply chose not to work and willfully chose not 
to pay child support. In re Melinda N., — 
S.W.3d —, 2019 Tenn. App. LEXIS 69 (Tenn. Ct. 
App. Feb. 7, 2019). 

As there was no evidence about the mother’s 
income, expenses, or living situation during the 
four-month period, and she testified that she 
was dependent on an abusive boyfriend for 
transportation and that he refused to allow her 
to work, willful failure to pay child support was 
not shown. In re Jaxx M., — S.W.3d —, 2019 
Tenn. App. LEXIS 185 (Tenn. Ct. App. Apr. 17, 
2019). 

Although the mother did not provide cash to 
the child’s guardians, she spent a portion of her 
disposable income that was not insignificant on 
the child during the relevant four-month pe- 
riod, thereby precluding the guardians from 
proving abandonment by clear and convincing 
evidence. Specifically, the mother had between 
$150 and $300 per month in disposable income 
that she could have used to pay child support. 
The evidence showed that the mother spent 
approximately $800 on the child over the rel- 
evant four-month period, which averaged out to 
about $200 per month. In re Anna G., — S.W.3d 
—, 2019 Tenn. App. LEXIS 208 (Tenn. Ct. App. 
May 1, 2019). 

Evidence was insufficient to support the ter- 
mination of the mother’s parental rights based 
on abandonment by willful failure to support 
because the record did not show that she had 
any capacity to pay support during the relevant 
period and the trial court’s finding that she 
obtained employment well after the filing of the 
petition was insufficient. The evidence showed 
that the mother was incarcerated or in treat- 
ment for all but two weeks during the relevant 
time period and there was no dispute that she 
was not employed during this time. In re Kings- 
ton A. B., — S.W.3d —, 2019 Tenn. App. LEXIS 
405 (Tenn. Ct. App. Aug. 21, 2019). 

Mother testified that on average she worked 
three or four days per week and at best, she 
earned $840 during the four months before the 
petition was filed; she had monthly expenses of 
$120 and paid an additional $90 toward the 
support of the child’s half-siblings, such that 
' her payments toward the child’s support were 
not insignificant given her means. The depart- 
ment did not meet its burden to prove that the 
mother’s payments were token support. In re 
Josiah T., — S.W.3d —, 2019 Tenn. App. LEXIS 
482 (Tenn. Ct. App. Oct. 2, 2019). 

Ground of willful failure to support was 
proven against a father by the standard of clear 
and convincing evidence because the father had 
the capacity to pay support, did not do so, and 
had no justification for not doing so; the father 
testified that, at all times during the relevant 
statutory period, he was working, and when 
pressed by the trial court as to whether he had 
money to pay child support the father admitted 
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that he did. In re Channing M., — S.W.3d —, 
2019 Tenn. App. LEXIS 516 (Tenn. Ct. App. Oct. 
23, 2019). 

Trial court erred in terminating the mother’s 
parental rights on the ground of abandonment 
by willful failure to support; although the 
mother failed to provide any support for the 
child during the relevant time period, there 
was no proof that the mother’s failure to pro- 
vide support was willful, as the record was 
devoid of any evidence to show her income, 
expenses, or employment history. In re Dylan 
S., — 8.W.3d —, 2019 Tenn. App. LEXIS 518 
(Tenn. Ct. App. Oct. 23, 2019). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment for failure to support because the 
mother testified that the father never provided 
financial assistance and did not provide sup- 
plies for the child, and her testimony was 
corroborated by the maternal grandfather’s tes- 
timony. In re Aubrie W., — S.W.3d —, 2020 
Tenn. App. LEXIS 21 (Tenn. Ct. App. Jan. 21, 
2020), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 224 
(Tenn. Apr. 15, 2020). 

Termination of a mother’s parental rights on 
ground of abandonment was appropriate be- 
cause the mother did not contend that the 
mother was incapable of paying support during 
the relevant four-month period, but refused to 
do so without some record. Moreover, to the 
extent that the mother did have discretionary 
income, the mother used it to buy illegal drugs, 
rather than support the children, and there 
was no evidence as to the actual amounts spent 
by the mother on gifts for the children during 
visitation in the four-month period or other- 
wise. In re Michael W., —S.W.3d —, 2020 Tenn. 
App. LEXIS 24 (Tenn. Ct. App. Jan. 23, 2020). 

Evidence was insufficient to support the trial 
court’s termination of the father’s parental 
rights based on abandonment by willful failure 
to support because the court had no evidence of 
his actual income during the four-month pe- 
riod, he had been doing odd jobs since he was 
injured and terminated by his employer, and he 
was barely able to keep his utilities turned on. 
In re Kelsea L., — S.W.38d —, 2020 Tenn. App. 
LEXIS 31 (Tenn. Ct. App. Jan. 27, 2020), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 354 
(Tenn. May 13, 2020). 

Trial court properly terminated the mother’s 
parental rights under the ground of abandon- 
ment by failure to support; because she did not 
appear at trial and presented no evidence, the 
unrefuted proof was that she was working, yet 
never provided any type of financial support for 
the child. In re Imerald W., — S.W.3d —, 2020 
Tenn. App. LEXIS 48 (Tenn. Ct. App. Jan. 31, 
2020). 

Trial court properly determined that it was 
not in a child’s best interest for the father’s 
parental rights to be terminated because his 


36-1-102 


failure to visit the child within the statutory 
four-month period was not willful where his 
efforts to visit the child were thwarted by the 
mother, and, while the father did not support or 
make reasonable payments towards the sup- 
port of the child, the child was still young 
enough that the father should be able to estab- 
lish a meaningful relationship with him. In re 
Archer R., — S.W.3d —, 2020 Tenn. App. LEXIS 
68 (Tenn. Ct. App. Feb. 19, 2020). 

Foster parents’ petition to terminate the pa- 
rental rights of the biological mother was im- 
properly granted as the foster parents did not 
show abandonment by willful failure to support 
the child because the foster parents failed to 
establish that the mother was capable of work- 
ing and paying child support during the rel- 
evant four-month period. In re Neveah M., — 
S.W.3d —, 2020 Tenn. App. LEXIS 92 (Tenn. Ct. 
App. Mar. 4, 2020), revd, — S.W.38d —, 2020 
Tenn. LEXIS 591 (Tenn. Dec. 10, 2020). 

Evidence was less than clear that the father 
abandoned his child by the willful failure to pay 
support; the father testified credibly that he 
sent checks every month for the child to his 
attorney, which was reasonable as a restraining 
order instructed the father to refrain from all 
contact with the mother, and the father, a 
convicted felon on supervised release, wanted 
to avoid any possibility of violating the order, 
plus the father’s attorney acknowledged that it 
was error on his part in not forwarding the 
money. In re Austin J., —S.W.3d —, 2020 Tenn. 
App. LEXIS 107 (Tenn. Ct. App. Mar. 138, 2020). 

Trial court did not err in concluding that the 
child’s great-aunt established the existence of 
abandonment by failure to support because the 
father testified that he was employed during 
the relevant four-month period and despite 
having the ability to pay some child support the 
father admitted that he failed make a single 
support payment or pay his portion of the 
child’s $3,000 dental bill. In re Zaylee W., — 
S.W.3d —, 2020 Tenn. App. LEXIS 145 (Tenn. 
Ct. App. Apr. 9, 2020), overruled, In re Neveah 
M., —8.W.3d —, 2020 Tenn. LEXIS 591 (Tenn. 
Dec. 10, 2020). 

Evidence of the grounds for terminating a 
father’s parental rights of abandonment by 
willful failure to support was less than clear 
and convincing and did not show that the 
father’s failure to support was willful as the 
mother and stepfather failed to establish that 
the father had the capacity to pay child support 
during the relevant period. Furthermore, the 
father’s responses to interrogatories showed 
only nominal income during the four-month 
period preceding the filing of the termination 
petition. In re Mattie L., — S.W.3d —, 2020 
Tenn. App. LEXIS 152 (Tenn. Ct. App. Apr. 14, 
2020). 

Trial court’s ruling that petitioners met their 
burden to prove the father’s willful failure to 
support in the four months prior to incarcera- 
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tion was erroneous because, while the father 
was not employed during the relevant time 
period, he was required to pay a multitude of 
fines as a result of his criminal activity and 
there was no evidence presented of his ex- 
penses during the relevant period. In re London 
B., — S.W.3d —, 2020 Tenn. App. LEXIS 155 
(Tenn. Ct. App. Apr. 14, 2020). 

Termination of the mother’s parental rights 
was proper for abandonment by failure to sup- 
port; the mother had the capacity to work 
during the relevant time period and did work 
for much of it, which provided her the means to 
pay her expenses and provide discretionary 
funds for travel and entertainment, and yet she 
admitted she did not pay money to the grand- 
parents for the support of the child. In re Daisy 
A., — 8.W.3d —, 2020 Tenn. App. LEXIS 167 
(Tenn. Ct. App. Apr. 17, 2020). 

Termination of the father’s parental rights 
based on abandonment for failure to support 
was proper because, although he testified that 
he had paid approximately $80 toward the 
child’s support, the Tennessee Department of 
Children’s Services produced documentation 
showing that he, in fact, paid $20 during the 
entire time the child was in foster care; and, 
when asked why the money he used to buy 
cigarettes was not tendered for support of his 
child, the father downplayed his habit. In re 
Dustin M., — S.W.3d —, 2020 Tenn. App. 
LEXIS 191 (Tenn. Ct. App. Apr. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
470 (Tenn. May 26, 2020). 

Termination of the mother’s parental rights 
based on abandonment for failure to support 
was proper because the case worker testified 
that the mother was aware of the permanency 
plan requirement that she pay $20 per month 
in child support; the case worker testified that 
she was unaware of any impediments to the 
mother’s ability to work; and the mother had 
made no payments toward the child’s support. 
In re Dustin M., — S.W.38d —, 2020 Tenn. App. 
LEXIS 191 (Tenn. Ct. App. Apr. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
470 (Tenn. May 26, 2020). 

Upon the change in the statutory require- 
ment eliminating the willfulness requirement, 
the trial court erred by requiring the grandpar- 
ents to prove the mother’s willfulness in her 
failure to provide support; however, the error 
was harmless because the mother testified that 
she would have sought employment but for a 
lack of child care for her newborn. Thus, she 
proved that her lack of support was not willful, 
and therefore there was a lack of evidence 
concerning abandonment for failure to support. 
In re Eli H., — S.W.3d —, 2020 Tenn. App. 
LEXIS 206 (Tenn. Ct. App. May 8, 2020). 

Termination of the mother’s parental rights 
was proper based on abandonment for willful 
failure to visit and to support because, although 
the father had relocated to Tennessee and lived 
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with his parents, the mother knew his email 
address and his parent’s physical address; and, 
when the mother had disposable income, and 
had the ability to pay support, she chose not to. 
In re Aiden M., — S.W.3d —, 2020 Tenn. App. 
LEXIS 361 (Tenn. Ct. App. Aug. 11, 2020). 

Termination of the mother’s parental rights 
was proper based on abandonment because the 
mother did not provide support for the child 
from December 11, 2018 to April 10, 2019; she 
received the initial custody order that stated 
she had a duty to provide support for the child; 
she was reminded of that duty when she would 
attend court proceedings before the juvenile 
court or meetings with the family service 
worker; each permanency plan stated she was 
responsible for paying child support; and the 
mother provided no justifiable excuse for failing 
to provide support. In re Braden K., — S.W.3d 
—, 2020 Tenn. App. LEXIS 437 (Tenn. Ct. App. 
Sept. 30, 2020). 

Burden was on the mother to prove her 
failure to support was not willful, which she 
failed to do; in the interim between the child 
entering petitioner’s custody to petitioner being 
designated the new payee on the child’s social 
security benefits, the mother never passed any 
of the benefits to petitioner for the child’s ben- 
efit, plus a photograph of a belt and gifts that 
never were delivered was not child support. 
The ground of failure to support was proven by 
clear evidence, supporting termination of the 
mother’s rights. In re Arianna B., — S.W.3d —, 
2020 Tenn. App. LEXIS 499 (Tenn. Ct. App. 
Nov. 9, 2020). 

Trial court correctly found that the father 
abandoned the child by failing to provide sup- 
port because the father knew he had an obliga- 
tion to support the child, was able to work 
pre-incarceration, and knew how to contact the 
foster parents but provided the child with no 
more than token support during the relevant 
four-month period; given the father’s testimony 
of his ability to work in multiple capacities, 
there was no justification for his failure to 
support the child financially. In re Brooklyn R., 
— S.W.3d —, 2020 Tenn. App. LEXIS 506 
(Tenn. Ct. App. Nov. 18, 2020). 

Termination ground of abandonment by fail- 
ure to support was proven against the father by 
clear and convincing evidence; in view of his 
$90 per month cigarette budget, his failure to 
pay $50 per month in child support was baf- 
fling, plus he testified that he was able to work 
and earn a living, such that his deficient sup- 
port payments constituted only token support 
for the child. In re Ryan J. H., — S.W.3d —, 
2020 Tenn. App. LEXIS 582 (Tenn. Ct. App. 
Dec. 22, 2020). 

Father’s failure to support the child was 
willful, and therefore the trial court properly 
found that the mother and stepfather met their 
burden of proving abandonment by failure to 
support, because by his own testimony the 
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father’s attempts to support the child were 
token at best and it would be incorrect to say 
that the mother thwarted the father’s attempts 
at support because these attempts were spo- 
radic and the funds offered were insignificant 
and made only when the father felt compelled. 
In re Ella H., — S.W.3d —, 2021 Tenn. App. 
LEXIS 12 (Tenn. Ct. App. Jan. 18, 2021). 

Mother and stepfather failed to prove by 
clear and convincing evidence that the father 
willfully failed to pay support because they 
presented no wage statements or other evi- 
dence of the father’s employment during the 
relevant four-month period, emails suggested 
that he was in treatment for alcohol addiction 
for part of that time, and the father’s lack of 
employment and income was supported by his 
bank and credit union records. In re Mattie L., 
618 S.W.3d 335, 2020 Tenn. LEXIS 599 (Tenn. 
Feb. 8, 2021). 

Trial court properly found that the mother 
abandoned the child because she did not show 
any proof of her compliance with her alcohol 
and drug treatment, she admitted using meth- 
amphetamine for six months, and she was able 
to work, but she paid no child support nor did 
she provide any necessary items for the child. 
In re Hadley R., — S.W.3d —, 2021 Tenn. App. 
LEXIS 61 (Tenn. Ct. App. Feb. 21, 2021). 

Termination of a mother’s parental rights to 
the mother’s child on the grounds of abandon- 
ment by failure to support was proper because 
there was sufficient evidence to support the 
trial court’s findings that the mother aban- 
doned the child by failing to provide support to 
the child during the relevant four-month pe- 
riod. Furthermore, the mother failed to meet 
the mother’s burden to show that the mother’s 
failure to do so was not willful. In re Lucas S., 
— §.W.3d —, 2021 Tenn. App. LEXIS 67 (Tenn. 
Ct. App. Feb. 26, 2021). 

Trial court did not err in terminating the 
father’s parental rights for abandonment by 
failure to financially support the child; trial 
court correctly determined that T.C.A. § 36-1- 
102(1)(A)(iv) applied, aggregated the father’s 
non-incarceration time prior to the filing of the 
petition, and found that he had not paid any 
child support in the 127 days that he had been 
out of jail prior to the petition’s filing. In re 
Leilynn S., — S.W.3d —, 2021 Tenn. App. 
LEXIS 100 (Tenn. Ct. App. Mar. 16, 2021). 

Parental termination ground of abandon- 
ment by failure to support was proven as the 
mother willfully failed to support the children; 
she was aware of her duty to support her 
children and had the ability to pay some sup- 
port, but chose to prioritize other expenditures. 
In re Hayden F., — 8.W.3d —, 2021 Tenn. App. 
LEXIS 119 (Tenn. Ct. App. Mar. 24, 2021). 


10. —Failure to visit. 
Mother’s visits were more than perfunctory 
and were frequent enough to establish more 
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than minimum contact with the child, and thus 
the mother’s visitation did not meet the defini- 
tion of token visitation, and the grandparents 
therefore failed to prove that the mother will- 
fully failed to visit her child for abandonment 
purposes; the visitation was sufficient to con- 
tinue the bond with the child, and the mother 
consistently maintained that she had problems 
obtaining reliable transportation. In re Add- 
alyne S., 556 S.W.3d 774, 2018 Tenn. App. 
LEXIS 225 (Tenn. Ct. App. Apr. 26, 2018). 

Termination of the mother’s parental rights 
for abandonment by willful failure to visit was 
proper because her visitation was merely token 
visitation; and it was in the child’s best interest 
as the mother did not have a job, she had not 
regularly visited or spoken with the child, she 
did not provide any support for the child, she 
and the child did not have a meaningful rela- 
tionship, and the child was well-cared for by the 
grandparents and was thriving in their custody. 
In re Jayla H., — S.W.3d —, 2019 Tenn. App. 
LEXIS 16 (Tenn. Ct. App. Jan. 14, 2019). 

Clear and convincing evidence supported the 
trial court’s finding that the father abandoned 
the child by failing to visit because the father 
had no contact with the child after July 2015, 
the mother’s brother, with whom the child was 
living, testified that he did not receive a tele- 
phone call from the father regarding setting up 
visitation after July 2015, and while the father 
claimed he did not know where the brother and 
his wife lived, he drove the mother to their 
house on the day of his only visit with the child 
on July 4, 2015. In re Jeffery D., — S.W.3d —, 
2019 Tenn. App. LEXIS 30 (Tenn. Ct. App. Jan. 
24, 2019). 

Trial court’s ordering terminating the moth- 
er’s parental rights on the ground of abandon- 
ment by failure to visit because the record 
showed that visitation was suspended pursu- 
ant to a court order in August 2016, precluding 
any visitation during the majority of the perti- 
nent time period. In re Ethan M., — S.W.3d —, 
2019 Tenn. App. LEXIS 45 (Tenn. Ct. App. Jan. 
29, 2019); 

Clear and convincing evidence showed a 
mother abandoned the mother’s child by failing 
to visit in the four months before the mother 
was incarcerated because the mother (1) did 
not seek relief from an order suspending the 
mother’s visitation, (2) did not present herself 
to the court, as her counsel was instructed, and 
(3) was aware of her obligation to visit the child 
and that a failure to do so could lead to termi- 
nation of parental rights. In re J’Khari F., — 
S.W.3d —, 2019 Tenn. App. LEXIS 60 (Tenn. Ct. 
App. Jan. 31, 2019). 

Clear and convincing evidence was shown of 
grounds to terminate the mother’s parental 
rights to the child for abandonment by willful 
failure to visit because the mother waited for 
years before even attempting to set up visita- 
tion and the mother’s attempts to set-up visita- 
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tion after proceedings were commenced were 
minimal. In re Melinda N., — S.W.3d —, 2019 
Tenn. App. LEXIS 69 (Tenn. Ct. App. Feb. 7, 
2019). 

Clear and convincing evidence supported ter- 
mination of a mother’s parental rights for will- 
ful failure to visit because the evidence showed 
the mother had not visited the child at all 
during the four months preceding the filing of 
an amended termination petition. In re Paetyn 
M., — S.W.3d —, 2019 Tenn. App. LEXIS 81 
(Tenn. Ct. App. Feb. 14, 2019). 

Chancery court properly terminated a fa- 
ther’s parental rights on the ground of aban- 
donment by willful failure to visit because the 
father admitted that he had not visited the 
child for at least two years prior to the filing of 
the petition to terminate his parental rights, 
and, even if the mother refused all of the 
father’s attempts at communication regarding 
his visitation rights, he never made any filing 
with the trial court seeking enforcement of his 
visitation rights. In re Maddox G., — S.W.3d —, 
2019 Tenn. App. LEXIS 96 (Tenn. Ct. App. Feb. 
25, 2019). 

Abandonment by failure to visit was suffi- 
ciently proven where, inter alia, the mother 
had not regularly visited and failed to maintain 
any contact with the child in the four months 
preceding the petition’s filing. In re Jaxx M., — 
S.W.3d —, 2019 Tenn. App. LEXIS 185 (Tenn. 
Ct. App. Apr. 17, 2019). 

Termination of the mother’s parental rights 
was proper based on abandonment for willful 
failure to visit or to support her child because, 
during the four months leading up to the ter- 
mination petition, the mother only visited with 
the child about five times; when the mother did 
visit, she was distracted and did not pay much 
attention to the child; the mother often missed 
her scheduled visits with the child; she only 
paid $18 in support; and she voluntarily quit 
both her jobs and did nothing to find a new job 
to pay child support. In re Laura F., — S.W.3d 
—, 2019 Tenn. App. LEXIS 200 (Tenn. Ct. App. 
Apr. 29, 2019). 

Evidence was less than clear and convincing 
that a mother abandoned the mother’s child by 
willful failure to visit during the four months 
preceding the filing of the termination petition 
because the mother did not engage in token 
visitation during the applicable time period. 
Considering the mother’s visits, the mother’s 
testimony concerning phone contact, and the 
circumstances surrounding a scheduled visit, 
the mother did not have merely minimal or 
insubstantial contact during the four-month 
period preceding the filing of the petition. In re 
Raeshad B., — S.W.3d —, 2019 Tenn. App. 
LEXIS 242 (Tenn. Ct. App. May 20, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
434 (Tenn. Aug. 19, 2019). 

Trial court did not err in terminating the 
mother’s parental rights on the ground of aban- 
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donment by failure to visit; the mother knew 
the child was with her grandmother, who did 
not keep the mother from contacting the child, 
and the mother had the capacity to visit the 
child, made no attempts to do so, and had no 
justifiable excuse for her failure to do so. In re 
Dylan S., — S.W.3d —, 2019 Tenn. App. LEXIS 
518 (Tenn. Ct. App. Oct. 23, 2019). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment by failure to visit because it was 
undisputed that the father did not visit the 
child during the relevant time period and the 
record established that the father had the abil- 
ity but made no effort to visit the child and he 
provided no justification for not doing so. In re 
Travis R., —S.W.3d —, 2019 Tenn. App. LEXIS 
557 (Tenn. Ct. App. Nov. 18, 2019). 

Reversal of ground of abandonment by fail- 
ure to visit was appropriate as there was too 
much ambiguity in the analysis of whether a 
mother failed to visit or exercise more than 
token visitation in the four month window 
before the filing of the petition. Although the 
record contained evidence that the mother 
failed to visit the children on several occasions 
in the four month window, given the lack of 
clarity as to which of the failures to visit the 
juvenile court held against the mother, the 
evidence fell short of clear and convincing evi- 
dence. In re Malik G., — S.W.3d —, 2019 Tenn. 
App. LEXIS 564 (Tenn. Ct. App. Nov. 21, 2019). 

Termination of the mother’s parental rights 
was proper based on the ground of abandon- 
ment by failure to visit because there was no 
evidence to suggest that the mother was inca- 
pacitated or otherwise unable to engage in 
visitation with the child; and the mother’s 
lackadaisical attitude during visits, her failure 
to play with the child, and her shunning of the 
child’s attempts to engage, resulted in a lack of 
even the most tenuous bond between the 
mother and child. In re Draven K., — S.W.3d 
—, 2020 Tenn. App. LEXIS 2 (Tenn. Ct. App. 
Jan. 7, 2020). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment for failure to visit because he did 
not dispute that he only visited with the child 
four or five times for approximately two hours 
each time during the relevant period. In re 
Aubrie W., — S.W.3d —, 2020 Tenn. App. 
LEXIS 21 (Tenn. Ct. App. Jan. 21, 2020), review 
denied and ordered not published, — S.W.3d —, 
2020 Tenn. LEXIS 224 (Tenn. Apr. 15, 2020). 

Evidence was sufficient to support the trial 
court’s termination of the father’s parental 
rights based on abandonment by willful failure 
to visit because the father had no contact with 
the child during the four-month period, his last 
visit with the child occurred years before the 
petition was filed, and despite his knowledge of 
the court process for asserting his parental 
rights he took no action to do so. In re Kelsea L., 
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— §.W.3d —, 2020 Tenn. App. LEXIS 31 (Tenn. 
Ct. App. Jan. 27, 2020), appeal denied, — 
9.W.3d —, 2020 Tenn. LEXIS 354 (Tenn. May 
13, 2020). 

Termination of the mother’s parental rights 
was proper based on abandonment by failure to 
visit, failure to substantially comply with per- 
manency plans, and persistence of the condi- 
tions leading to removal of the children from 
the mother’s home because her one or two visits 
with each of the children were of such an 
infrequent nature as to merely establish mini- 
mal or insubstantial contact with the children; 
she failed to pursue training in parenting her 
son due to his special needs; she presented no 
evidence of having obtained stable housing, 
income, or transportation; and she was unable 
to show that she could provide a home absent of 
the environmental neglect that initially caused 
the children to be removed from her custody. In 
re Serenity S., — S.W.3d —, 2020 Tenn. App. 
LEXIS 45 (Tenn. Ct. App. Jan. 31, 2020). 

Foster parents’ petition to terminate the pa- 
rental rights of the biological mother was im- 
properly granted based on abandonment be- 
cause the mother did not willfully fail to visit 
the child during the four months preceding the 
filing of the original termination petition as she 
attempted to maintain visitation with the child 
during her time at the drug treatment center, 
but had not been able to contact the foster 
parents. In re Neveah M., — S.W.3d —, 2020 
Tenn. App. LEXIS 92 (Tenn. Ct. App. Mar. 4, 
2020), rev'd, — S.W.3d —, 2020 Tenn. LEXIS 
591 (Tenn. Dec. 10, 2020). 

Termination of the father’s parental rights 
based on willfully failing to visit the child was 
proper; an affidavit of no visitation did not 
prohibit him from contacting the child by tele- 
phone or email, and while the no-visitation 
order was set aside after a final decree of 
divorce, the father still made no cognizable 
attempts to contact the child. The alleged order 
suspending the father’s visitation did not pre- 
clude a finding of willfulness, nothing pre- 
vented him from finding where the child lived, 
but the father failed to do so. In re Bentley Q., 
— §$.W.3d —, 2020 Tenn. App. LEXIS 103 
(Tenn. Ct. App. Mar. 11, 2020). 

Even though the trial court erred in calculat- 
ing the four-month period for purposes of aban- 
donment for failure to visit by analyzing two 
alternative time periods when the mother was 
incarcerated, the error was harmless because 
the trial court’s findings concerning the ground 
included the correct four-month period. In re 
Gracie H. Y., — S.W.3d —, 2020 Tenn. App. 
LEXIS 110 (Tenn. Ct. App. Mar. 16, 2020), 
appeal dismissed, In re Gracie Y., — S.W.3d —, 
2020 Tenn. LEXIS 462 (Tenn. June 19, 2020). 

Ground of abandonment by the mother’s fail- 
ure to visit the children was established by 
clear and convincing evidence because the re- 
cord showed that she only had two token visits 
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with the children, she was aware of her duty to 
visit the children, she had the capacity to visit, 
she did not make sufficient attempts to visit, 
and she had no justifiable excuse for not visit- 
ing. In re Gracie H. Y., — S.W.3d —, 2020 Tenn. 
App. LEXIS 110 (Tenn. Ct. App. Mar. 16, 2020), 
appeal dismissed, In re Gracie Y., — S.W.3d —, 
2020 Tenn. LEXIS 462 (Tenn. June 19, 2020). 

Evidence was not clear and convincing that a 
father’s abandonment by failure to visit was 
willful because, in addition to cutting off direct 
communication and not appearing for ex- 
changes, the mother took other steps to limit 
the father’s access to the child such as telling 
the child’s school that the father was violent 
and dangerous. At trial, the mother admitted to 
withholding visitation because the mother was 
frustrated and fed up with all the father had 
put the mother through. In re Mattie L., — 
S.W.3d —, 2020 Tenn. App. LEXIS 152 (Tenn. 
Ct. App. Apr. 14, 2020). 

Willful failure to visit in the four months 
prior to the father’s incarceration provided an 
appropriate ground for termination of the fa- 
thers parental rights based on abandonment, 
where the mother’s testimony clearly demon- 
strated that no restraint, significant or other- 
wise, was placed on the father’s ability to visit, 
as he had the means of contacting the mother 
for visitation but chose not to make any effort 
toward visitation during the relevant time pe- 
riod. In re London B., — $.W.3d —, 2020 Tenn. 
App. LEXIS 155 (Tenn. Ct. App. Apr. 14, 2020). 

Termination of the mother’s parental rights 
was proper for abandonment by failure to visit; 
she was able to visit the child, yet only visited 
her five times during the relevant period, and 
during those visits, the mother was not fully 
present and engaged with the child, but instead 
spent much of their time together on her phone. 
The mother’s behavior was willful and her 
visits amounted to token visitation. In re Daisy 
A., — S.W.3d —, 2020 Tenn. App. LEXIS 167 
(Tenn. Ct. App. Apr. 17, 2020). 

Termination of a mother’s parental rights on 
the ground of abandonment by an incarcerated 
parent for failure to visit in the four months 
preceding the mother’s incarceration was ap- 
propriate as the mother clearly failed to engage 
in more than token visitation with the children- 
based on the mother’s fear that another child 
would also be removed from the mother’s cus- 
tody due to the mother’s continued use of illegal 
drugs while the child was in utero-and clearly 
failed to meet the mother’s burden to show that 
the failure to do so was not willful. In re Tucker 
H., — S.W.3d —, 2020 Tenn. App. LEXIS 184 
(Tenn. Ct. App. Apr. 24, 2020). 

Termination of a mother’s parental rights 
was appropriate because the mother aban- 
doned the child by willfully failing to visit the 
child during the four months preceding the 
filing of the petition to terminate parental 
rights, as the mother made one token visitation 
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of the child during that period. The mother did 
not point to any acts by the Tennessee Depart- 
ment of Children’s Services (DCS) that 
thwarted or actually prevented the mother 
from visiting the child and failed to cooperate 
with DCS and never asked for assistance to be 
provided. In re Kelty F., — S.W.3d —, 2020 
Tenn. App. LEXIS 185 (Tenn. Ct. App. Apr. 24, 
2020). 

Termination of the mother’s parental rights 
was proper under the abandonment by failure 
to visit ground, as the mother failed to prove 
that she lacked willfulness in her failure to visit 
the child or that her failure to visit was due to 
circumstances outside her control; she admit- 
ted not seeking any visitation with the child 
and she did not provide any evidence showing 
how the birth of her younger child would have 
prevented her from visiting the child. In re Eli 
H., — S.W.3d —, 2020 Tenn. App. LEXIS 206 
(Tenn. Ct. App. May 8, 2020). 

Clear and convincing evidence supported a 
finding that the father abandoned the children 
by willful failure to visit where he made only a 
token visit in the four months prior to his 
incarceration date, he provided no financial 
support even though gainfully employed, and 
his failures were willful. In re Jessica V., — 
S.W.3d —, 2020 Tenn. App. LEXIS 275 (Tenn. 
Ct. App. June 12, 2020). 

Tennessee Department of Children’s Services 
established the ground for termination of pa- 
rental rights of abandonment by failure to visit 
by clear and convincing evidence because the 
mother, who was not in jail or incapacitated in 
any way, did not visit the child during the four 
months prior to the filing of the petition for 
termination of parental rights. Furthermore, 
the mother did not meet the mother’s burden to 
prove at trial that the mother’s failure to visit 
the child was not willful. In re Meghan M.R., — 
S.W.3d —, 2020 Tenn. App. LEXIS 457 (Tenn. 
Ct. App. Oct. 16, 2020). 

Trial court did not err in terminating the 
mother’s parental rights to the child based on 
her failure to visit the child during the deter- 
minative period because the mother did not 
establish lack of willfulness of an affirmative 
defense, as the father’s demands that she pro- 
vide documentation of a clean drug screen and 
some type of mental health assessment prior to 
resumption of supervised visitation were 
aligned with the requirements in the juvenile 
court’s order and the record revealed no indica- 
tion that the father ever prevented the mother 
from providing the juvenile court or him with 
documentation of compliance with the order. In 
re Jude M., — S.W.3d —, 2020 Tenn. App. 
LEXIS 469 (Tenn. Ct. App. Oct. 22, 2020). 

Trial court’s finding of abandonment by fail- 
ure to visit was proven by clear and convincing 
evidence because a father engaged in no more 
than token visitation with the child; the father 
visited the child at most three times during the 
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relevant four-month period, he had no justifi- 
able excuse for his failure to visit the child less 
than a handful of times, and there was no proof 
as to why he failed to visit more often. In re 
Brooklyn R., — S.W.3d —, 2020 Tenn. App. 
LEXIS 506 (Tenn. Ct. App. Nov. 13, 2020). 

Termination of a father’s parental rights on 
the ground of abandonment for failure to visit 
was appropriate because the father did not 
attempt to contact the children and disap- 
peared for months at a time. Furthermore, the 
father did not challenge no-contact order based 
on the father’s continued noncompliance with 
the permanency plan until when the father 
filed a motion for visitation, and the father’s 
frequent incarcerations did not prevent the 
father from contacting the children. In re 
Brayden E., — S.W.3d —, 2020 Tenn. App. 
LEXIS 549 (Tenn. Ct. App. Dec. 4, 2020). 

Father’s failure to visit the child was willful, 
and therefore the trial court properly found 
that the mother and stepfather met their bur- 
den of proving abandonment by failure to visit, 
because the record showed he never made a 
genuine effort to visit the child. The father 
would not commit to the mother’s reasonable 
request of establishing a consistent visitation 
schedule and there was no explanation as to 
why he failed to pursue visitation despite 
ample opportunity to do so. In re Ella H., — 
S.W.3d —, 2021 Tenn. App. LEXIS 12 (Tenn. Ct. 
App. Jan. 13, 2021). 

Trial court erred in finding that the mother 
abandoned the child by failure to visit; al- 
though she only visited for a total of five hours, 
it was not token, as one of her visits was 
unexpectedly cut short by the father, and the 
mother’s two other attempts to visit were de- 
clined by the father. Furthermore, there was 
communication between the mother and the 
child, including five set of texts instigated by 
the mother and three sets instigated by either 
the child or the father and stepmother. In re 
Brianna B., — S.W.3d —, 2021 Tenn. App. 
LEXIS 31 (Tenn. Ct. App. Feb. 2, 2021). 

Mother and stepfather failed to prove by 
clear and convincing evidence that the father 
willfully failed to visit because his lack of visi- 
tation during the relevant four-month period 
resulted from coercion, the mother’s refusal to 
allow visitation unless the father paid support. 
In re Mattie L., 618 S.W.3d 335, 2020 Tenn. 
LEXIS 599 (Tenn. Feb. 8, 2021). 

Termination of a mother’s parental rights to 
the mother’s child on the grounds of abandon- 
ment by failure to visit was appropriate be- 
cause there was sufficient evidence to support 
the trial court’s findings that the mother aban- 
doned the child by failing to visit the child 
during the relevant four-month period. Fur- 
thermore, the mother failed to meet the moth- 
er’s burden to show that the mother’s failure to 
do so was not willful. In re Lucas S., — S.W.3d 
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—, 2021 Tenn. App. LEXIS 67 (Tenn. Ct. App. 
Feb. 26, 2021). 

Mother established by a preponderance of 
the evidence that her failure to visit was not 
willful and thus the court reversed the finding 
that the parental termination ground of aban- 
donment by willful failure to visit was proven; 
although the mother could have made a greater 
effort, the evidence supported a finding that the 
father significantly interfered, as he hid his 
new address from her, refused to communicate 
with her unless the conversation was refereed, 
and rebuffed some of her attempts at visitation. 
In re Hayden F., — S.W.3d —, 2021 Tenn. App. 
LEXIS 119 (Tenn. Ct. App. Mar. 24, 2021). 


11. Aggravating Circumstance. 

As termination of parents’ rights over one 
child was based on numerous instances of se- 
vere child abuse, which constituted “aggravat- 
ing circumstances,” termination of their rights 
over their other child was proper without ef- 
forts towards reunification pursuant to T.C.A. 
§§ 37-1-166 and 36-1-102. In re Keara J., 376 
S.W.3d 86, 2012 Tenn. App. LEXIS 26 (Tenn. 
Ct. App. Jan. 13, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 274 (Tenn. Apr. 
11;:2012). 


12. Legal Parent. 

Trial court properly found the father to be a 
putative father of the children because he did 
not file a paternity petition concerning either of 
the children and the trial court properly found 
that he was not a legal parent because he 
presented no evidence that he executed an 
unrevoked and sworn acknowledgement of pa- 
ternity. He was recorded as the father on the 
children’s birth certificates. In re Braxton M., 
531 S.W.3d 708, 2017 Tenn. App. LEXIS 454 
(Tenn. Ct. App. July 5, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 639 (Tenn. Sept. 
29, 2017). 

Non-biological parent was not a biological 
parent, legal parent, or step parent, and she did 
not seek to adopt the child; thus, she did not fit 
within any of these statutory definitions of a 
parent, rendering her without standing to pur- 
sue a parentage action or visitation with the 
child. Pippin v. Pippin, — S.W.3d —, 2020 Tenn. 
App. LEXIS 220 (Tenn. Ct. App. May 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
509 (Tenn. Oct. 7, 2020). 

Aunt and uncle were not the child’s guard- 
ians within the meaning of the adoption statute 
and thus they were not necessary parties to the 
adoption proceeding, which was not void; aunt 
and uncle were never appointed or defined by 
law as the child’s guardian or conservator, 
given that the juvenile court’s order only 
awarded them visitation with the child, while 
the grandparents were awarded temporary le- 
gal custody. In re M.L.S., — S.W.3d —, 2020 
Tenn. App. LEXIS 458 (Tenn. Ct. App. Oct. 16, 
2020). 
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Legal parent who signed a voluntary ac- 
knowledgment of paternity (VAP) was properly 
ordered to pay child support, although the legal 
parent was not the biological father of the child, 
because the legal parent failed to prove the 
existence of a material mistake of fact that 
would have warranted rescission of the VAP 
and ordering the legal parent to pay child 
support was consistent with public policy. State 
ex rel. Kimberly C. v. Gordon S., — S.W.3d —, 
2020 Tenn. App. LEXIS 541 (Tenn. Ct. App. 
Nov. 30, 2020). 


13. Putative Father. 

Father was the putative, rather than the 
legal, father of the child because the DNA test 
results do not appear in the record, nor is there 
an order regarding parentage or a voluntary 
acknowledgment of paternity. In re Tiffany B., 
— §.W.3d —, 2021 Tenn. App. LEXIS 58 (Tenn. 
Ct. App. Feb. 12, 2021). 


14. Surrender. 

A legal surrender of parental rights denotes a 
termination thereof and is totally separate and 
distinct from the situation where a parent 
maintains his or her parental rights but has 
relinquished custody to another. In re Estate of 
Dobbins, 987 S.W.2d 30, 1998 Tenn. App. 
LEXIS 616 (Tenn. Ct. App. 1998). 


15. Termination of Parental Rights. 

Order of termination of the mother’s parental 
rights to her son was vacated to the extent that 
it was based upon a finding of abandonment 
under T.C.A. § 36-1-102(1)(A)(iv); the trial 
court’s order failed to specify whether its deci- 
sion was based upon a determination that the 
mother willfully failed to visit or support the 
child during the period immediately preceding 
her incarceration or, rather, upon a determina- 
tion that the mother engaged in conduct prior 
to her incarceration that demonstrated a wan- 
ton disregard for her child’s welfare. State v. 
C.H.K., 154 S.W.3d 586, 2004 Tenn. App. 
LEXIS 517 (Tenn. Ct. App. 2004), appeal de- 
nied, In re J.W.P., — S.W.3d —, 2004 Tenn. 
LEXIS 937 (Tenn. Nov. 8, 2004). 

Termination of the parents’ rights based on 
abandonment under i er. ¢ § 36-1- 
102(1)(A)Gii) was improper because the parents 
were never notified that the Tennessee depart- 
ment of children’s services was seeking to ter- 
minate their parental rights based on this 
ground, and the department explicitly dis- 
claimed that it was seeking termination on any 
grounds other than persistence of conditions 
and severe child abuse. In re Giorgianna H.., 
205 S.W.3d 508, 2006 Tenn. App. LEXIS 192 
(Tenn. Ct. App. 2006). 

Termination of parental rights under T.C.A. 
§§ 36-1-113(g)(6) and (i) was affirmed because 
prior to the child’s birth, the father began 
serving a ten-year prison sentence for felony 
possession of cocaine and possession with in- 
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tent to sell, and there was ample evidence 
supporting the trial court’s conclusion that ter- 
mination of parental rights is in the best inter- 
est of the child. Fisher v. Young (In re K.B.H.), 
206 S.W.3d 80, 2006 Tenn. App. LEXIS 246 
(Tenn. Ct. App. 2006), appeal denied, In re 
Adoption of K. B. H., — S.W.3d —, 2006 Tenn. 
LEXIS 638( Tenn. 2006). 

Evidence clearly demonstrated a wanton dis- 
regard of the child where the evidence indi- 
cated that the mother used drugs in the later 
months of her pregnancy and she also admitted 
using drugs after the child’s birth and while 
breast feeding the child; therefore, there was 
clear and convincing evidence to support the 
termination of the mother’s parental rights on 
the ground of abandonment pursuant to T.C.A. 
§ 36-1-102(1)(A)(Gv). In re S.L.A., 223 S.W.3d 
295, 2006 Tenn. App. LEXIS 808 (Tenn. Ct. 
App. 2006), appeal denied, State v. Smith (In re 
S.L.A.), — S.W.3d —, 2007 Tenn. LEXIS 344 
(Tenn. Apr. 2, 2007). 

Mother’s parental rights were properly ter- 
minated on ground of abandonment because 
she exhibited a wanton disregard for the wel- 
fare of her child, had 19 prior incarcerations, 
admitted to drug addiction problem to psycho- 
logical examiner, and admitted that her mother 
was essentially taking care of and raising her 
child. State Dep’t of Children’s Servs. v. V.N., 
279 S.W.3d 306, 2008 Tenn. App. LEXIS 645 
(Tenn. Ct. App. Oct. 27, 2008), appeal denied, 
State v. V.N., — S.W.3d —, 2009 Tenn. LEXIS 
77 (Tenn. Jan. 16, 2009). 

In a termination case, the state made reason- 
able efforts at reunification because the mother 
moved around often and failed to stay in con- 
tact with the state, the state made efforts to 
help the mother obtain subsidized housing, and 
the mother’s repeated stints in jail were a 
continuing obstacle; trial court found that the 
state provided job counseling to the mother 
during the intervals in which she was not 
incarcerated. State v. Estes, 284 S.W.3d 790, 
2008 Tenn. App. LEXIS 773 (Tenn. Ct. App. 
Dec. 30, 2008), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 151 (Tenn. Mar. 16, 2009). 

Pursuant to T.C.A. § 36-1-102(1)(B) and (D), 
evidence clearly and convincingly established 
that a father abandoned his children by will- 
fully failing to make reasonable payments to- 
wards their support, as the amount of pay- 
ments that he made for his three children 
during the relevant four-month period were 
insignificant given his means, including his 
substantial salary and the value of his unen- 
cumbered property. In re Angela T., — S.W.3d 
—, 2012 Tenn. App. LEXIS 112 (Tenn. Ct. App. 
Feb. 23, 2012), affd in part, rev'd in part, In re 
Angela E., 402 S.W.3d 636, 2013 Tenn. LEXIS 
303 (Tenn. Mar. 13, 20138). 

There was clear and convincing evidence that 
a father abandoned his children by willfully 
failing to visit them for a period of four consecu- 
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tive months preceding the filing of the petition 
for termination of parental rights pursuant to 
T.C.A. § 36-1-113(g), despite the fact that there 
was an order in place that suspended the fa- 
ther’s visitation rights; the father had no con- 
tact with the children for three years prior 
thereto, and he took no action to reinstate 
visitation or to maintain a relationship during 
that four-month period, such that his actions 
were deemed willful under T.C.A. § 36-1- 
102(1)(A)G). In re Angela T., — S.W.3d —, 2012 
Tenn. App. LEXIS 112 (Tenn. Ct. App. Feb. 28, 
2012), affd in part, rev'd in part, In re Angela 
E., 402 S.W.3d 636, 2013 Tenn. LEXIS 303 
(Tenn. Mar. 13, 2013). 

Pursuant to T.C.A. § 36-1-102(1)(F), a fa- 
ther’s payments of child support after an origi- 
nal petition to terminate his parental rights 
was filed was not considered for purposes of an 
abandonment analysis under T.C.A. § 36-1- 
113(g). In re Angela T., —S.W.3d —, 2012 Tenn. 
App. LEXIS 112 (Tenn. Ct. App. Feb. 23, 2012), 
affd in part, revd in part, In re Angela E., 402 
S.W.3d 636, 2013 Tenn. LEXIS 303 (Tenn. Mar. 
13, 2013). 

Termination of parents’ rights based on per- 
sistence of conditions pursuant to T.C.A. § 36- 
1-113(g)(3) required the Department of Chil- 
dren’s Services to prove that it made 
reasonable efforts at reunification with respect 
to the father, as a determination that termina- 
tion was warranted due to his severe child 
abuse had been reversed pursuant to T.C.A. 
§§ 36-1-102 and 37-1-166(g)(4)(A); however, 
the record indicated that such efforts were 
satisfactorily made. In re Dakota C.R., 404 
S.W.3d 484, 2012 Tenn. App. LEXIS 844 (Tenn. 
Ct. App. Dec. 7, 2012), appeal denied, In re 
Dakota R., — S.W.3d —, 2013 Tenn. LEXIS 230 
(Tenn. Mar. 6, 2013). 

Contractual provisions in this case circum- 
venting the statutory procedures for the termi- 
nation of parental rights were unenforceable; 
there was no cognizable basis for the termina- 
tion of the surrogate’s parental rights. In re 
Baby, 447 S.W.3d 807, 2014 Tenn. LEXIS 642 
(Tenn. Sept. 18, 2014). 

T.C.A. § 36-1-102(48)(B) [now (50)(B)] serves 
to clarify that no termination of “any” parental 
rights of a gestational surrogate is necessary, 
but does not operate as an additional indepen- 
dent procedure for termination. In re Baby, 447 
S.W.3d 807, 2014 Tenn. LEXIS 642 (Tenn. Sept. 
18, 2014). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment due to willful failure to support 
because it showed that the father made no 
monetary contributions to the children’s sup- 
port during the determinative period, Christ- 
mas gifts he provided in 2014 constituted no 
more than token support, he did not claim to 
have legitimate, extraordinary expenses that 
would have prevented him from sending pay- 
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ments, and he acknowledged that he was ca- 
pable of earning income when not incarcerated 
but instead chose to spend his discretionary 
income on drugs. In re Braxton M., 531 S.W.3d 
708, 2017 Tenn. App. LEXIS 454 (Tenn. Ct. 
App. July 5, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 639 (Tenn. Sept. 29, 2017). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment due to willful failure to visit 
because he did not dispute that he failed to visit 
the children or speak with them during the 
determinative period and admitted that his last 
visit with the children occurred in 2014. In re 
Braxton M., 531 S.W.3d 708, 2017 Tenn. App. 
LEXIS 454 (Tenn. Ct. App. July 5, 2017), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 639 
(Tenn. Sept. 29, 2017). 

Tennessee Department of Children’s Services 
failed to prove by clear and convincing evidence 
the ground of abandonment by wanton disre- 
gard for the welfare of the children because 
there was no evidence that the father had any 
knowledge of one child when he committed the 
robbery and the record contained no evidence of 
conduct by the father showing a wanton disre- 
gard for the welfare of the children other than 
the robbery. In re Lailonnii J., — S.W.3d —, 
2019 Tenn. App. LEXIS 89 (Tenn. Ct. App. Feb. 
19, 2019). 

Clear and convincing evidence supported the 
trial court’s termination of the mother’s paren- 
tal rights based on abandonment by failure to 
provide a suitable home because the mother 
took no action to establish a suitable home until 
mid-2018 and she lost that home due to failure 
to pay rent. In re Boston G., — S.W.3d —, 2020 
Tenn. App. LEXIS 194 (Tenn. Ct. App. Apr. 29, 
2020). 

Clear and convincing evidence supported the 
trial court’s termination of the mother’s paren- 
tal rights based on abandonment by an incar- 
cerated parent because it showed that prior to 
her incarceration the mother only visited the 
child once. In re Boston G., — S.W.3d —, 2020 
Tenn. App. LEXIS 194 (Tenn. Ct. App. Apr. 29, 
2020). 

Clear and convincing evidence supported the 
trial court’s termination of the father’s parental 
rights based on abandonment by exhibiting 
wanton disregard for the child’s welfare be- 
cause the father had an extensive list of crimi- 
nal convictions and in several instances his 
pre-incarceration interactions with the mother 
were violent. In re Boston G., — S.W.3d —, 
2020 Tenn. App. LEXIS 194 (Tenn. Ct. App. Apr. 
29, 2020). 

Even though the trial court err by applying 
two different four-month periods, as the grand- 
parents’ amended petition did not set forth 
separate or distinct allegations, the error was 
harmless because the ground of failure to sup- 
port was proven by clear and convincing evi- 
dence, as the mother conceded she never paid 
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the grandparents any child support and her 
sporadic gifts were token in nature. In re Ava 
M., — S.W.3d —, 2020 Tenn. App. LEXIS 226 
(Tenn. Ct. App. May 20, 2020). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment by wanton disregard because the 
record was replete with evidence of the father’s 
recidivism, as he was arrested or incarcerated 
numerous times during the child’s life, and he 
was incarcerated at the time of the hearing. In 
re Haskel S., — S.W.3d —, 2020 Tenn. App. 
LEXIS 515 (Tenn. Ct. App. Nov. 18, 2020). 

Termination of the mother’s parental rights 
for abandonment based on the failure to visit 
ground was proper because her two abbrevi- 
ated visits, totaling around three hours and 
both of poor quality, constituted nothing more 
than token visitation during the four-month 
period. In re Allie-Mae K., — S.W.3d —, 2020 
Tenn. App. LEXIS 529 (Tenn. Ct. App. Nov. 24, 
2020). 

Termination of the mother’s parental rights 
for abandonment based on the failure to sup- 
port was proper because the mother did not file 
an answer raising the lack of willfulness as an 
affirmative defense; neither the mother nor the 
father offered proof as to why they were unable 
to pay any support or why their lack of support 
was not willful; and the mother waived her 
right to assert a lack of willfulness. In re 
Allie-Mae K., — S.W.3d —, 2020 Tenn. App. 
LEXIS 529 (Tenn. Ct. App. Nov. 24, 2020). 

Trial court erred by terminating the mother’s 
parental rights based on failure to visit because 
her failure to bring enough books or specific 
books on visits was not a basis for sustaining 
the ground against her. The record showed that 
she had three appropriate visits with the chil- 
dren during the relevant four-month time pe- 
riod. In re Azariah R., — S.W.3d —, 2021 Tenn. 
App. LEXIS 26 (Tenn. Ct. App. Jan. 27, 2021). 

Termination of a mother’s parental rights 
was in the children’s best interests because she 
physically abused two of the children, and she 
could not provide an environment free from 
alcohol and controlled substances. In re Kayden 
A., — S.W.3d —, 2021 Tenn. App. LEXIS 46 
(Tenn. Ct. App. Feb. 7, 2021). 

Mother’s parental rights were properly ter- 
minated because the mother failed to manifest 
an ability to assume custody of the children, 
despite somewhat complying with the perma- 
nency plan prior to her incarceration, the 
mother failed to resolve her lack of suitable 
housing and did not financially support the 
children, she failed a drug screen and refused to 
comply with later testing requests, and she did 
not address her mental health issues and never 
began individual counseling. In re Kayden A., 
— §.W.3d —, 2021 Tenn. App. LEXIS 46 (Tenn. 
Ct. App. Feb. 7, 2021). 

Termination of a mother’s parental rights 
was in the child’s best interests because due to 
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the mother’s drug use and criminal behavior 
throughout the child’s life she had very little 
visitation with the child, there was no bond 
between the mother and the child, and the child 
was very bonded to the foster mother, who had 
cared for her and had custody of her for the 
majority of her life. In re Hadley R., — S.W.3d 
—, 2021 Tenn. App. LEXIS 61 (Tenn. Ct. App. 
Feb. 21, 2021). 


16. Determination of Abandonment. 

Grounds for termination of a father’s paren- 
tal rights existed because there was clear and 
convincing evidence that the father was willful 
in the father’s failure to provide support and to 
visit the children during the relevant statutory 
period as neither the mother, nor circum- 
stances outside the father’s control prevented 
the father from visiting and providing support 
to the children. Accordingly, the trial court on 
remand was to determine whether termination 
of the father’s parental rights was in the chil- 
dren’s best interests. In re James D., — S.W.3d 
—, 2020 Tenn. App. LEXIS 56 (Tenn. Ct. App. 
Feb. 7, 2020). 

Termination of parental rights for incarcer- 
ated parents on the ground of failure to visit 
was inappropriate because the Tennessee De- 
partment of Children’s Services failed to prop- 
erly plead the ground, and in the absence of 
evidence that indicated that the parents fully 
understood failure to visit was being tried by 
implied consent and because evidence relevant 
to the parents’ failure to visit was relevant to 
other issues, this ground for termination was 
not tried by implied consent. In re Noah A., — 
S.W.3d —, 2020 Tenn. App. LEXIS 498 (Tenn. 
Ct. App. Nov. 6, 2020). 


17. Wanton Disregard. 

Although the wanton disregard statute ap- 
plies only when the parent has knowledge of 
the child in question, this is based on the 
statutory language that requires that the par- 
ent disregard the child; conversely, termination 
for incarceration for 10 years is not based on 
the parent’s actions or knowledge, but is based 
on the parent’s status, having received a prison 
sentence of ten or more years, and thus the 
father’s knowledge of the child at the time of 
sentencing was irrelevant. In re Adrianna S., 
520 S.W.3d 548, 2016 Tenn. App. LEXIS 734 
(Tenn. Ct. App. Sept. 29, 2016), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 180 (Tenn. 
Mar. 14, 2017). 

Trial court’s determination that petitioners 
proved abandonment by engaging in conduct 
prior to incarceration that exhibited a wanton 
disregard for the welfare of the child was sup- 
ported by the mother’s multiple arrests and 
incarcerations and multiple probation viola- 
tions. In re Johnathan M., 591 S.W.3d 546, 
2019 Tenn. App. LEXIS 10 (Tenn. Ct. App. Jan. 
8, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 194 (Tenn. Apr. 2, 2019). 
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Trial court correctly concluded that the 
mother abandoned her children by engaging in 
conduct that would exhibit a wanton disregard 
for the children, given that she continued to use 
drugs after the children’s removal, she was 
incarcerated twice on different charges, and 
before her incarceration, she did not once visit 
the children, plus she willfully made no child 
support payments. In re Gabriella H., — 
S.W.3d —, 2019 Tenn. App. LEXIS 12 (Tenn. Ct. 
App. Jan. 8, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 75 (Tenn. Feb. 11, 2019). 

Clear and convincing evidence showed a 
mother’s abandonment of her child by wanton 
disregard because the evidence showed she (1) 
was in and out of jail, (2) never provided stable 
housing or an appropriate environment for the 
child, (3) did not address being a domestic 
violence victim, and (4) did not obtain recom- 
mended treatment and continued to relapse. In 
re J’Khari F., — S.W.3d —, 2019 Tenn. App. 
LEXIS 60 (Tenn. Ct. App. Jan. 31, 2019). 

Termination of the mother’s parental rights 
was proper on the ground of wanton disregard 
for the children’s welfare because she violated 
her probation, engaged in criminal behavior, 
abused drugs, and failed to properly care for the 
children as none of the children had ever been 
to a dentist, and they all had serious problems 
with their teeth; they were behind on their 
immunizations when they went with the 
mother to the shelter; and, the eldest, who was 
seven years old when the children were re- 
moved from the mother’s care, had never been 
to school. In re Trey S., — S.W.3d —, 2019 Tenn. 
App. LEXIS 303 (Tenn. Ct. App. June 20, 2019). 

Termination of the father’s parental rights 
was proper on the ground of wanton disregard 
for the children’s welfare because he was physi- 
cally abusive to the mother in front of his 
daughter; at the time of trial, he had charges 
pending against him for manufacturing be- 
tween 10 and 70 pounds of a controlled sub- 
stance while the children were on their trial 
home visit; and evidence was presented that he 
was altering his urine drug tests. In re Trey S., 
— $.W.3d —, 2019 Tenn. App. LEXIS 303 
(Tenn. Ct. App. June 20, 2019). 

Termination of the mother’s parental rights 
was proper based on the ground of abandon- 
ment through wanton disregard because she 
was incarcerated during the entire four months 
preceding the termination petition; prior to her 
incarceration, she used drugs without a pre- 
scription, and she was arrested and convicted of 
theft, DUI, and aggravated assault; and she 
stayed with her boyfriend and agreed to the 
supervised visitation. In re Khloe B., — S.W.3d 
—, 2019 Tenn. App. LEXIS 415 (Tenn. Ct. App. 
Aug. 26, 2019). 

Termination of the mother’s parental rights 
was proper based on the ground of abandon- 
ment by wanton disregard for the child because 
the mother was incarcerated at various points 
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during the four months before the termination 
petition was filed; she admitted to using co- 
caine while pregnant; and she used drugs, 
violated her probation, and was unable to su- 
pervise the child. In re Jayda S., — S.W.3d —, 
2019 Tenn. App. LEXIS 416 (Tenn. Ct. App. 
Aug. 26, 2019). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
his exhibiting a wanton disregard for the child’s 
welfare because it was undisputed that he was 
arrested multiple times in Tennessee after the 
child’s birth and he admitted that he violated 
the terms of his probation again after being 
released in 2014. These acts, when coupled 
with his history of criminal behavior before the 
child’s birth, demonstrated a pattern of conduct 
that rendered the father unfit to parent the 
child. In re Travis R., — S.W.3d —, 2019 Tenn. 
App. LEXIS 557 (Tenn. Ct. App. Nov. 138, 2019). 

Termination of parental rights for abandon- 
ment by wanton disregard was appropriate 
because a father was incarcerated when the 
termination petition was filed or during all or 
part of the four months immediately preceding 
the institution of the action and the father 
engaged in conduct prior to incarceration that 
exhibited a wanton disregard for the welfare of 
the children, as the father failed to visit or 
support the children during the periods of non- 
incarceration and had pending criminal 
charges. In re Nevaeh B., — S.W.3d —, 2020 
Tenn. App. LEXIS 133 (Tenn. Ct. App. Mar. 31, 
2020). 

Evidence was clear and convincing that the 
father abandoned the child by engaging in 
conduct that exhibited a wanton disregard for 
her welfare because he was incarcerated, and 
he engaged in parole violations, substance 
abuse, and assaulted the child’s mother. In re 
Isabella W., — S.W.3d —, 2020 Tenn. App. 
LEXIS 200 (Tenn. Ct. App. Apr. 29, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
592 (Tenn. Dec. 10, 2020), overruled, In re 
Neveah M., — S.W.38d —, 2020 Tenn. LEXIS 
591 (Tenn. Dec. 10, 2020). 

Tennessee law requires more to sustain the 
ground of wanton disregard than just incar- 
ceration; if a parent’s actions resulting in incar- 
ceration always are sufficient to show wanton 
disregard, the Tennessee General Assembly 
would just need to say incarceration alone is a 
ground for termination of parental rights, but it 
has not done so. The court thus vacated termi- 
nation based on the ground of wanton disre- 
gard. In re Trinity H., — S.W.3d —, 2020 Tenn. 
App. LEXIS 388 (Tenn. Ct. App. Aug. 28, 2020). 

Termination of the mother’s parental rights 
was proper because she was incarcerated from 
November 2018 through April 2019, which was 
during part of the four months preceding the 
filing of the petition; and she exhibited wanton 
disregard for the child’s welfare as she admit- 
ted to drug use while pregnant with the child, 
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and she engaged in criminal behavior while the 
child was in the custody of the Tennessee De- 
partment of Children’s Services, resulting in 
the violation of her probation and hindering her 
ability to complete the requirements of her 
permanency plan. In re Kash F., — S.W.3d —, 
2020 Tenn. App. LEXIS 399 (Tenn. Ct. App. 
Sept. 4, 2020). 

Termination of the father’s parental rights 
was proper based on abandonment by wanton 
disregard as he knew of the child’s existence 
when he engaged in criminal activity; and his 
criminal history did not stem from one incident 
and showed a broader pattern of conduct that 
rendered him unfit or posed a risk of substan- 
tial harm to the child’s welfare. In re Sylvia H., 
— §.W.3d —, 2021 Tenn. App. LEXIS 112 
(Tenn. Ct. App. Mar. 23, 2021). 

Trial court did not err by terminating the 
parents’ rights based on abandonment by wan- 
ton disregard because he was incarcerated 
when the petition for termination was filed and 
he admitted that he had been in and out of jail 
since he turned 18. In re Adaleigh M., —S.W.3d 
—, 2021 Tenn. App. LEXIS 130 (Tenn. Ct. App. 
Mar. 31, 2021). 


18. Prospective Adoptive Parent. 
Because the foster parents had physical cus- 
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tody of the child at the time the petition was 
filed, the foster parents had standing to file and 
pursue their adoption petition. In re Neveah 
W., 525 S.W.3d 223, 2017 Tenn. App. LEXIS 77 
(Tenn. Ct. App. Feb. 3, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 276 (Tenn. May 9, 
2017). 


19. Abandonment. 

Evidence was insufficient to support the trial 
court’s termination of the mother’s parental 
rights based on abandonment for willful failure 
to support because the mother’s acknowledg- 
ment during her deposition that she had be- 
tween $80 and $100 extra per month was not 
introduced into evidence and there was no 
competent evidence in the record showing that 
the mother had the ability to provide support. 
In re Alexis S., — S.W.3d —, 2019 Tenn. App. 
LEXIS 526 (Tenn. Ct. App. Oct. 29, 2019). 

Trial court failed to make sufficient specific 
findings to support its termination of the moth- 
er’s parental rights based on abandonment for 
willful failure to visit because the trial court 
made no specific findings of fact regarding the 
frequency, duration, or quality of the mother’s 
visits. In re Alexis S., — S.W.3d —, 2019 Tenn. 
App. LEXIS 526 (Tenn. Ct. App. Oct. 29, 2019). 


36-1-102. Part definitions. [Effective on July 1, 2022. See the version 
effective until July 1. 2022.]| 


As used in this part, unless the context otherwise requires: 
(1)(A) For purposes of terminating the parental or guardian rights of a 
parent or parents or a guardian or guardians of a child to that child in 
order to make that child available for adoption, “abandonment” means 


that: 


(i) For a period of four (4) consecutive months immediately preceding 
the filing of a proceeding, pleading, petition, or any amended petition to 
terminate the parental rights of the parent or parents or the guardian or 
guardians of the child who is the subject of the petition for termination 
of parental rights or adoption, that the parent or parents or the guardian 
or guardians either have failed to visit or have failed to support or have 
failed to make reasonable payments toward the support of the child; 

(ii)(a) The child has been removed from the home or the physical or 

legal custody of a parent or parents or guardian or guardians by a 

court order at any stage of proceedings in which a petition has been 

filed in the juvenile court alleging that a child is a dependent and 
neglected child, and the child was placed in the custody of the 
department or a licensed child-placing agency; 

(b) The juvenile court found, or the court where the termination of 
parental rights petition is filed finds, that the department or a licensed 
child-placing agency made reasonable efforts to prevent removal of the 
child or that the circumstances of the child’s situation prevented 
reasonable efforts from being made prior to the child’s removal; and 

(c) For a period of four (4) months following the physical removal, 
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the department or agency made reasonable efforts to assist the parent 

or parents or the guardian or guardians to establish a suitable home 

for the child, but that the parent or parents or the guardian or 

guardians have not made reciprocal reasonable efforts to provide a 

suitable home and have demonstrated a lack of concern for the child to 

such a degree that it appears unlikely that they will be able to provide 

a suitable home for the child at an early date. The efforts of the 

department or agency to assist a parent or guardian in establishing a 

suitable home for the child shall be found to be reasonable if such 

efforts equal or exceed the efforts of the parent or guardian toward the 
same goal, when the parent or guardian is aware that the child is in 
the custody of the department; 

(tit) A biological or legal father has either failed to visit or failed to 
make reasonable payments toward the support of the child’s mother 
during the four (4) months immediately preceding the birth of the child; 
provided, that in no instance shall a final order terminating the parental 
rights of a parent as determined pursuant to this subdivision (1)(A)(iit) 
be entered until at least thirty (30) days have elapsed since the date of the 
child’s birth; 

(iv) A parent or guardian is incarcerated at the time of the filing of a 
proceeding, pleading, petition, or amended petition to terminate the 
parental rights of the parent or guardian of the child who is the subject 
of the petition for termination of parental rights or adoption, or a parent 
or guardian has been incarcerated during all or part of the four (4) 
consecutive months immediately preceding the filing of the action and 
has: 

(a) Failed to visit, has failed to support, or has failed to make 
reasonable payments toward the support of the child for four (4) 
consecutive months immediately preceding the parent’s or guardian’s 
incarceration; 

(b) Failed to visit, has failed to support, or has failed to make 
reasonable payments toward the support of the child during an 
aggregation of the first one hundred twenty (120) days of nonincar- 
ceration immediately preceding the filing of the action; or 

(c) Has engaged in conduct prior to incarceration that exhibits a 
wanton disregard for the welfare of the child; or 
(v) The child, as a newborn infant aged two (2) weeks or younger was 

voluntarily left at a facility by such infant’s mother pursuant to $ 68- 

11-255; and, for a period of thirty (30) days after the date of voluntary 

delivery, the mother failed to visit or seek contact with the infant; and, for 

a period of thirty (30) days after notice was given under § 36-1-142(e), 

and no less than ninety (90) days cumulatively, the mother failed to seek 

contact with the infant through the department or to revoke her volun- 
tary delivery of the infant; 

(B) For purposes of this subdivision (1), “token support” means that the 
support, under the circumstances of the individual case, is insignificant 
given the parent’s means; 

(C) For purposes of this subdivision (1), “token visitation” means that the 
visitation, under the circumstances of the individual case, constitutes 
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nothing more than perfunctory visitation or visitation of such an infrequent 
nature or of such short duration as to merely establish minimal or 
insubstantial contact with the child; 

(D) For purposes of this subdivision (1), “failed to support” or “failed to 
make reasonable payments toward such child’s support” means the failure, 
for a period of four (4) consecutive months, to provide monetary support or 
the failure to provide more than token payments toward the support of the 
child. That the parent had only the means or ability to make small 
payments is not a defense to failure to support if no payments were made 
during the relevant four-month period; 

(EZ) For purposes of this subdivision (1), “failed to visit” means the 
failure, for a period of four (4) consecutive months, to visit or engage in 
more than token visitation. That the parent had only the means or ability 
to make very occasional visits is not a defense to failure to visit if no visits 
were made during the relevant four-month period; 

(F) Abandonment may not be repented of by resuming visitation or 
support subsequent to the filing of any petition seeking to terminate 
parental or guardianship rights or seeking the adoption of a child; 

(G) “Abandonment” and “abandonment of an infant” do not have any 
other definition except that which is set forth in this section, it being the 
intent of the general assembly to establish the only grounds for abandon- 
ment by statutory definition. Specifically, it shall not be required that a 
parent be shown to have evinced a settled purpose to forego all parental 
rights and responsibilities in order for a determination of abandonment to 
be made. Decisions of any court to the contrary are hereby legislatively 
overruled; 

(H) Every parent who is eighteen (18) years of age or older is presumed 
to have knowledge of a parent’s legal obligation to support such parent’s 
child or children; 

(I) For purposes of this subdivision (1), it shall be a defense to abandon- 
ment for failure to visit or failure to support that a parent or guardian’s 
failure to visit or support was not willful. The parent or guardian shall 
bear the burden of proof that the failure to visit or support was not willful. 
Such defense must be established by a preponderance of evidence. The 
absence of willfulness is an affirmative defense pursuant to Rule 8.03 of the 
Tennessee Rules of Civil Procedure; 

(J) For purposes of this subdivision (1), a period of incarceration lasting 
less than seven (7) consecutive days must be counted as days of nonincar- 
ceration; and 

(K) For purposes of this subdivision (1), aggregation is accomplished by 
counting the days preceding, following, and in-between each period of 
incarceration of at least seven (7) consecutive days; 

(2) “Abandonment of an infant” means, for purposes of terminating paren- 
tal or guardian rights, “abandonment” of a child under one (1) year of age; 
(3) “Adopted person” means: 

(A) Any person who is or has been adopted under this part or under the 
laws of any state, territory, or foreign country; and 

(B) For purposes of the processing and handling of, and access to, any 
adoption records, sealed adoption records, sealed records, post-adoption 
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records, or adoption assistance records pursuant to this part, “adopted 
person’ also includes a person for whom any of those records is maintained 
by the court, other persons or entities or persons authorized to conduct a 
surrender or revocation of surrender pursuant to this part, or which records 
are maintained by the department, a licensed or chartered child-placing 
agency, a licensed clinical social worker, or the department of health or 
other information source, whether an adoption petition was ever filed, 
whether an adoption order was ever entered, whether the adoption was ever 
dismissed, whether the adoption was ever finalized, or whether the adop- 
tion was attempted or was otherwise never completed due to the abandon- 
ment of any necessary activity related to the completion of the adoption; 

(4) “Adoption” means the social and legal process of establishing by court 
order, other than by paternity or legitimation proceedings or by voluntary 
acknowledgment of paternity, the legal relationship of parent and child; 

(5) “Adoption assistance” means the federal or state programs that exist to 
provide financial assistance to adoptive parents to enable them to provide a 
permanent home to a special needs child as defined by the department; 

(6) “Adoption record” means: 

(A)G) The records, reports, or other documents maintained in any 
medium by the judge or clerk of the court, or by any other person 
pursuant to this part who is authorized to witness the execution of 
surrenders or revocations of surrenders, which records, reports, or 
documents relate to an adoption petition, a surrender or parental 
consent, a revocation of a surrender or parental consent, or which 
reasonably relate to other information concerning the adoption of a 
person, and which information in such records, reports, or documents 
exists during the pendency of an adoption or a termination of parental 
rights proceeding, or which records, reports, or documents exist subse- 
quent to the conclusion of those proceedings, even if no order of adoption 
or order of dismissal is entered, but which records, reports or documents 
exist prior to those records, reports, or documents becoming a part of a 
sealed record or a sealed adoption record pursuant to § 36-1-126; or 
(it) The records, reports, or documents maintained in any medium by 
the department’s social services division, or by a licensed or chartered 
child-placing agency or licensed clinical social worker, and which 
records, reports, or documents contain any social, medical, legal, or other 
information concerning an adopted person, a person who has been placed 
for adoption or a person for whom adoptive placement activities are 
currently occurring, and which information in such records, reports, or 
documents exists during the pendency of an adoption or termination of 
parental rights proceeding, or which exists subsequent to the conclusion 
of those proceedings, even if no order of adoption or dismissal of an 
adoption has been entered, but which records, reports, or documents exist 
prior to those records, reports, or documents becoming sealed records or 
sealed adoption records pursuant to § 36-1-126; 
(B) The adoption record is confidential and is not subject to disclosure by 
the court, by a licensed child-placing agency, by a licensed clinical social 
worker or by any other person or entity, except as otherwise permitted by 
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this part; however, prior to the record’s becoming a sealed record or a sealed 
adoption record pursuant to § 36-1-126, the adoption record may be 
disclosed as may be necessary for purposes directly related to the place- 
ment, care, treatment, protection, or supervision by the legal custodian, 
legal guardian, conservator, or other legally authorized caretaker of the 
person who ts the subject of the adoption proceeding, or as may be necessary 
for the purposes directly related to legal proceedings involving the person 
who is subject to the jurisdiction of a court in an adoption proceeding or 
other legal proceeding related to an adoption, including terminations of 
parental rights, or as may otherwise be necessary for use in any child or 
adult protective services proceedings concerning the person about whom the 

record is maintained pursuant to titles 37 and 71; 

(C) The adoption record shall not, for purposes of release of the records 
pursuant to $$ 36-1-127 — 36-1-141, be construed to permit access, 
without a court order pursuant to § 36-1-138, to home studies or prelimi- 
nary home studies or any information obtained by the department, a 
licensed or chartered child-placing agency, a licensed clinical social worker, 
or other family counseling service, a physician, a psychologist, or member 
of the clergy, an attorney or other person in connection with a home study 
or preliminary home study as part of an adoption or surrender or parental 
consent proceeding or as part of the evaluation of prospective adoptive 
parents, other than those studies that are expressly included in a report to 
the court by such entities or persons. Information relating to the counseling 
of a biological mother regarding crisis pregnancy counseling shall not be 
included in the adoption record for purposes of release pursuant to this part 
without a court order pursuant to § 36-1-138; 

(7) “Adoptive parent or parents” means the person or persons who have 
been made the legal parents of a child by the entry of an order of adoption 
under this part or under of the laws of any state, territory or foreign country; 

(8) “Adult” means any person who is eighteen (18) years of age or older. An 
adult may be adopted as provided in this part; 

(9) “Aggravated circumstances” means abandonment, abandonment of an 
infant, aggravated assault, aggravated kidnapping, especially aggravated 
kidnapping, aggravated child abuse and neglect, aggravated sexual exploi- 
tation of a minor, especially aggravated sexual exploitation of a minor, 
aggravated rape, rape, rape of a child, incest, or severe child abuse, as defined 
at § 37-1-102; 

(10) “Biological parents” means the woman and man who physically or 
genetically conceived the child who is the subject of the adoption or termina- 
tion proceedings or who conceived the child who has made a request for 
information pursuant to this part; 

(11) “Biological relative” means: 

(A) For adopted persons for whom any adoption records, sealed adoption 
records, sealed records, or post-adoption records are maintained: the 
biological parents or child of an adopted person or person for whom any 
adoption record, sealed record, sealed adoption record or post-adoption 
record is maintained, the brothers or sisters of the whole or half blood, the 
blood grandparents of any degree, the blood aunts or uncles, or the blood 
cousins of the first degree, of such persons; and 
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(B) For persons about whom any background information is sought as 
part of the surrender or parental consent process: the biological parents of 
the child, the brothers or sisters of the whole or half blood, the blood 
grandparents of any degree, or the blood aunts or uncles; 

(12) “Chartered child-placing agency” means an agency that had received 
a charter from the state of Tennessee through legislative action or by 
incorporation for the operation of an entity or a program of any type that 
engaged in the placement of children for foster care or residential care as part 
of a plan or program for which those children were or could have been made 
available for adoptive placement and that may have, at sometime during its 
existence, become subject to any licensing requirements by the department or 
its predecessors; 

(13) “Child” or “children” means any person or persons under eighteen (18) 
years of age; 

(14) “Child-caring agency” means any agency authorized by law to care for 
children outside their own homes for twenty-four (24) hours per day; 

(15) “Consent” means: 

(A) The written authorization to relinquish a child for adoption, which 
is given by an agency such as the department or a public child care agency 
of another state or country or licensed child-placing agency of this or 
another state, which agency has the authority, by court order or by 
surrender or by operation of law or by any combination of these, to place a 
child for adoption and to give permission for the adoption of that child by 
other persons; 

(B) The written permission of a parent pursuant to §$ 36-1-117(f) to 
permit the adoption of that parent’s child by that parent’s relative or by the 
parent’s spouse who is the child’s stepparent; 

(C) The process as described in § 36-1-117(g) by which a parent co-signs 
an adoption petition, with the prospective adoptive parents, for the purpose 
of agreeing to make the child available for adoption by the co-petitioning 
prospective adoptive parents, and that permits the court to enter an order 
of guardianship to give the adoptive parents custody and supervision of the 
child pending the completion or dismissal of the adoption proceedings or 
pending revocation of the consent by the parent. This process shall be called 
a “parental consent”; 

(D) The permission of a child fourteen (14) years of age or older given to 
the court, in chambers, before the entry of an order of adoption of such 
child; 

(EZ) The permission of a guardian ad litem for a disabled child or an 
adult permitting the adoption of those persons pursuant to the procedures 
of § 36-1-117() and (j); 

(F) The sworn, written permission of an adult person filed with the court 
where the adoption petition is filed that seeks the adoption of the adult; or 

(G) The agreement for contact by the parties to the post-adoption records 
search procedures that may be required in $$ 36-1-127 — 36-1-141; 

(16) “Conservator” means a person or entity appointed by a court to provide 
partial or full supervision, protection, and assistance of the person or 
property, or both, of a disabled adult pursuant to title 34, chapter 1 or the 
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equivalent law of another state; 

(17)(A) “Court” means the chancery or circuit court; provided, that “court” 

includes the juvenile court for purposes of the authority to accept the 

surrender or revocation of surrenders of a child and to issue any orders of 
reference, orders of guardianship, or other orders resulting from a surren- 
der or revocation that it accepts and for purposes of authorizing the 

termination of parental rights pursuant to § 36-1-113; title 37, chapter 1, 

part 1; and title 37, chapter 2, part 4; 

(B) All appeals of any orders relative to the juvenile court’s actions in 
taking a surrender or revocation or in terminating parental rights shall be 
made to the court of appeals as provided by law; or 

(C) A juvenile court magistrate, appointed by the juvenile court judge 
pursuant to title 37, shall have authority to take a surrender of a child and 
to take a revocation of such surrender; 

(18) “Court report” means the report to the adoption or surrender court in 
response to an order of reference that describes to the court the status of the 
child and the prospective adoptive parents or the persons to whom the child 
is surrendered. Such a report may be preliminary, supplementary, or final in 
nature. The court report shall not include the home study or preliminary 
home study, but instead shall include a summary of such study; 

(19) “Department” means the department of children’s services or any of its 
divisions or units; 

(20) “Eligible person” means, for purposes of $§ 36-1-125 — 36-1-141, a 
person who is verified by the department as being in the class of individuals 
who is permitted by this part to receive access to records; 

(21) “Final court report” means a written document completed by the 
department or a licensed child-placing agency or licensed clinical social 
worker after submission of any prior court reports in response to the court's 
order of reference. It gives information concerning the status of the child in 
the home of the prospective adoptive parents and gives a full explanation to 
the court of the suitability of the prospective adoptive parent or parents to 
adopt the child who is the subject of the adoption petition. The final court 
report is designed to bring the status of the proposed adoptive home and the 
child up to date immediately prior to finalization of the adoption and should 
be the last report the court receives before finalization of the adoption by entry 
of an order of adoption; 

(22) “Financially able” means that the petitioners for adoption of a child 
are able, by use of any and all income and economic resources of the 
petitioners, including, but not limited to, assistance from public or private 
sources, to ensure that any physical, emotional, or special needs of the child 
are met; 

(23) “Foster care” has the meaning given to that term in § 37-1-102; 
provided, that no plan or permanency plan, as defined in § 37-2-402, shall be 
required in the case of foster care provided by or in any agency, institution or 
home in connection with an adoption of a child, so long as a petition for the 
adoption of that child by an individual or individuals to whom care of that 
child has been given is filed in a court of competent jurisdiction within six (6) 
months of the time that child first comes into the care of the agency, 
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institution or home; 
(24) “Foster parent” has the meaning given to that term in § 37-1-102; 
(25)(A) “Guardian” means a person or entity appointed by a court to 
provide care, custody, control, supervision, and protection for a child, and 
authorized by the court to adopt or consent to the adoption of the child as 
a result of a surrender, parental consent, or termination of parental rights; 

(B) “Guardian” also means a person or entity authorized by a court to 
adopt or consent to the adoption of a child upon proof that the child is 
without any living person entitled to notice pursuant to § 36-1-117(a); 

(C) For purposes of this part, “guardian” does not include: 

(i) A person or entity appointed guardian of a child by a juvenile court 
pursuant to § 37-1-104; 

(ii) A person appointed permanent guardian of a child by a juvenile 
court pursuant to § 37-1-801 unless that person has also been awarded 
guardianship pursuant to § 36-1-113(m); 

(iit) A person appointed guardian of the person or property of a child, 
or both, by a court of competent jurisdiction pursuant to § 34-2-101; or 

(tv) Any other person or entity appointed guardian of the person or 
property of a child pursuant to an order that does not specifically include 
the right to adopt or consent to the adoption of the child and that was not 
entered as a result of a surrender, parental consent, termination of 
parental rights, or finding that the child is without any living person 
entitled to notice pursuant to $ 36-1-117(a); 

(D) The rights of the guardian must be terminated by surrender or court 
order or the guardian must provide consent as defined in subdivision 
(15)(A) before an order of adoption can be entered; provided, that a 
guardian’s rights need not be terminated when the guardian is the 
petitioner in an adoption; 

(EZ) When the department or a licensed child-placing agency is the 

guardian of the child, its rights must be terminated by court action or it 
must provide consent as defined in subdivision (15)(A) before an adoption 
can be ordered; 
(26)(A) “Guardianship” means the status created by a court order appoint- 
ing a person or entity guardian of the child. Guardianship rights are those 
transferred to the guardian by court order, including the right to provide 
care, custody, control, supervision, and protection for a child and to adopt 
or consent to the adoption of the child as a result of a surrender, parental 
consent, termination of parental rights, or finding that the child is without 
any living person entitled to notice pursuant to § 36-1-117(a); 

(B) Guardianship granted by a court as a result of a surrender, consent, 
or termination of parental rights, or the equivalent law of any other 
Jurisdiction, may be complete or partial; 

(C)G) A person or entity has complete guardianship for the purpose of 

permitting a court to order an adoption when all necessary parental or 

guardianship rights have been terminated by surrender, consent, waiver 
of interest, or court order, and a court with jurisdiction to do so enters an 
order granting guardianship to that person or entity; 

(it) Complete guardianship entitles the guardian to the right to care 
for the child as provided under § 37-1-140, or as otherwise provided by 
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the court order, and permits the guardian to place the child for adoption 
and consent to the adoption, or to be granted an adoption of the child, 
without further termination of parental or guardian rights; 

(iit) A prospective adoptive parent granted complete guardianship is 

the child’s guardian for the purpose of § 37-4-201; 
(D)G) A person or entity has partial guardianship when a court with 
jurisdiction to do so enters an order granting guardianship to that 
person or entity as a result of the surrender, parental consent, or 
termination of parental rights of at least one (1), but not all, parents or 
guardians of the child, or as a result of the death of one (1) parent or 
guardian when the parental or guardianship rights of the remaining 
parent or guardian have not been terminated by surrender, consent, 
waiver of interest, or court order pursuant to this part or title 37; 

(it) Partial guardianship entitles the guardian to provide care, super- 
vision, and protection of the child pursuant to § 37-1-140, or to the extent 
permitted by the court order granting partial guardianship, and permits 
the guardian to place the child for adoption and consent to that adoption; 
it does not authorize the court to enter an order of adoption until all 
remaining parental or guardianship rights have been terminated by 
surrender, consent, waiver of interest, or court order; 

(iit) Upon receiving partial guardianship, the department or licensed 
child-placing agency may place a child for adoption with prospective 
adoptive parents and may consent to the adoption of the child by those 
prospective adoptive parents; the prospective adoptive parents are re- 
quired to comply with $ 36-1-117 before an adoption can be granted; 

(27) “Home study” means the product of a preparation process in which 
individuals or families are assessed by themselves and the department or 
licensed child-placing agency, or a licensed clinical social worker as to their 
suitability for adoption and their desires with regard to the child they wish to 
adopt. The home study shall conform to the requirements set forth in the rules 
of the department and it becomes a written document that is used in the 
decision to approve or deny a particular home for adoptive placement. The 
home study may be the basis on which the court report recommends approval 
or denial to the court of the family as adoptive parents. A court report based 
upon any home study conducted by a licensed child-placing agency, licensed 
clinical social worker or the department that has been completed or updated 
within one (1) year prior to the date of the surrender or order of reference shall 
be accepted by the court for purposes of $$ 36-1-111 and 36-1-116. The home 
study shall be confidential, and at the conclusion of the adoption proceeding 
shall be forwarded to the department to be kept under seal pursuant to 
§ 36-1-126, and shall be subject to disclosure only upon order entered 
pursuant to § 36-1-138; 

(28) “Interstate Compact on the Placement of Children (ICPC)” means 
§§ 37-4-201 — 37-4-207 relating to the placement of a child between states for 
the purposes of foster care or adoption. The ICPC is administered in 
Tennessee by the department through its state office in Nashville; 

(29)(A) “Legal parent” means: 

(i) The biological mother of a child; 
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(it) A man who is or has been married to the biological mother of the 
child if the child was born during the marriage or within three hundred 
(300) days after the marriage was terminated for any reason, or if the 
child was born after a decree of separation was entered by a court; 

(iit) A man who attempted to marry the biological mother of the child 
before the child’s birth by a marriage apparently in compliance with the 
law, even if the marriage is declared invalid, if the child was born during 
the attempted marriage or within three hundred (300) days after the 
termination of the attempted marriage for any reason; 

(tv) A man who has been adjudicated to be the legal father of the child 
by any court or administrative body of this state or any other state or 
territory or foreign country or who has signed, pursuant to § 24-7-113, 
§ 68-3-203(g), $§ 68-3-302, or $ 68-3-305(b), an unrevoked and sworn 
acknowledgment of paternity under Tennessee law, or who has signed 
such a sworn acknowledgment pursuant to the law of any other state, 
territory, or foreign country; or 

(v) An adoptive parent of a child or adult; 

(B) A man shall not be a legal parent of a child based solely on blood, 


genetic, or DNA testing determining that he is the biological parent of the 
child without either a court order or voluntary acknowledgement of 
paternity pursuant to § 24-7-113. Such test may provide a basis for an 
order establishing paternity by a court of competent jurisdiction, pursuant 
to the requirements of § 24-7-112; 


(C) If the presumption of paternity set out in subdivisions (29)(A)(ti)-(iv) 


is rebutted as described in § 36-2-304, the man shall no longer be a legal 
parent for purposes of this chapter and no further notice or termination of 
parental rights shall be required as to this person; 

(30) “Legal relative” means a person who is included in the class of persons 


set forth in the definition of “biological relative” or “legal parent” and who, at 
the time a request for services or information is made pursuant to $$ 36-1- 
127 and 36-1-133 — 36-1-138 or with reference to a contract for post-adoption 
contact under § 36-1-145 immediately prior to the execution of a surrender or 
the entry of an order terminating parental rights, is related to the adopted 
person by any legal relationship established by law, court order, or by 
marriage, and includes, a stepparent and the spouse of any legal relative; 


(31)(A) “Legal representative” means: 


(i) The conservator, guardian, legal custodian, or other person or 
entity with legal authority to make decisions for an individual with a 
disability or an attorney-in-fact, an attorney at law representing a person 
for purposes of obtaining information pursuant to this part, or the legally 
appointed administrator, executor, or other legally appointed representa- 
tive of a person’s estate; or 

(it) Any person acting under any durable power of attorney for health 
care purposes or any person appointed to represent a person and acting 
pursuant to a living will; 

(B) For purposes of subdivision (31)(A), “disability” means that the 


individual is a minor pursuant to any state, territorial, or federal law, or 
the law of any foreign country, or that the individual has been determined 
by any such laws to be in need of a person or entity to care for the individual 
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due to that individual’s physical or mental incapacity or infirmity; 

(32) “Licensed child-placing agency” means any agency operating under a 
license to place children for adoption issued by the department, or operating 
under a license from any governmental authority from any other state or 
territory or the District of Columbia, or any agency that operates under the 
authority of another country with the right to make placement of children for 
adoption and that has, in the department’s sole determination, been autho- 
rized to place children for adoption in this state; 

(33) “Licensed clinical social worker” means an individual who holds a 
license as an independent practitioner from the board of social worker 
certification and licensure pursuant to title 63, chapter 23, and, in addition, 
is licensed by the department to provide adoption placement services; 

(34) “Lineal ancestor” means any degree of grandparent or great-grand- 
parent, either by birth or adoption; 

(35) “Lineal descendant” means a person who descended directly from 
another person who is the biological or adoptive ancestor of such person, such 
as the daughter of the daughter’s mother or granddaughter of the grand- 
daughter’s grandmother; 

(36) “Order of reference” means the order from the court where the 
surrender is executed or filed or where the adoption petition is filed that 
directs the department or a licensed child-placing agency or licensed clinical 
social worker to conduct a home study or preliminary home study or to 
complete a report of the status of the child who is or may be the subject of an 
adoption proceeding, and that seeks information as to the suitability of the 
prospective adoptive parents to adopt a child; 

(37) “Parent” or “parents” means any biological, legal, adoptive parent or 
parents or, for purposes of $$ 36-1-127 — 36-1-141, stepparents; 

(38) “Parental consent” means the consent described in subdivision 
(15)(C); 

(39) “Parental rights” means the legally recognized rights and responst- 
bilities to act as a parent, to care for, to name, and to claim custodial rights 
with respect to a child; 

(40) “Physical custody” means physical possession and care of a child. 
“Physical custody” may be constructive, as when a child is placed by 
agreement or court order with an agency, or purely physical, as when any 
family, including a formal or informal foster family, has possession and care 
of a child, so long as such possession was not secured through a criminal act. 
An agency and a family may have physical custody of the same child at the 
same time; 

(41) “Post-adoption record” means: 

(A) The record maintained in any medium by the department, separately 
from the sealed record or sealed adoption record and subsequent to the 
sealing of an adoption record or that is maintained about any sealed record 
or sealed adoption record. The post-adoption record contains information, 
including, but not limited to, adopted persons or the legal or biological 
relatives of adopted persons, or about persons for whom sealed records or 
sealed adoption records are maintained, or about persons who are seeking 
information about adopted persons, or persons on whom a sealed record or 
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sealed adoption record is maintained. The post-adoption record contains 
information concerning, but not limited to, the written inquiries from 
persons requesting access to records, the search efforts of the department, 
the response to those search efforts by those persons sought, information 
that has been requested to be transmitted from or on behalf of any person 
entitled to access to records pursuant to this part, any updated medical 
information gathered pursuant to this part, court orders related to the 
opening of any sealed adoption records or sealed records, and personal 
identifying information concerning any persons subject to this part; 

(B) The limited record maintained by the licensed or chartered child- 
placing agency or a licensed clinical social worker pursuant to $ 36-1- 
126(6)(2), that indicates the child’s date of birth, the date the agency 
received the child for placement, from whom the child was received and 
such person’s last known address, with whom the child was placed and 
such person’s or entity’s last known address, and the court in which the 
adoption proceeding was filed and the date the adoption order was entered 
or the adoption petition dismissed; and 

(C) This record is confidential and shall be opened only as provided in 
this part; 

(42)(A) “Preliminary home study” means an initial home study conducted 
prior to or, in limited situations, immediately after, the placement of a child 
with prospective adoptive parents who have not previously been subject to 
a home study that was conducted or updated not less than six (6) months 
prior to the date a surrender is sought to be executed to the prospective 
adoptive parents or prior to the date of the filing of the adoption petition; 

(B) The preliminary home study is designed to obtain an early and 
temporary initial assessment of the basic ability of prospective adoptive 
parents to provide adequate care for a child who is proposed to be adopted 
by those prospective adoptive parents, and is utilized only for the purpose 
of approval of surrenders or for purposes of responding to an order of 
reference pursuant to § 36-1-116(e)(2), or for purposes of entering a 
guardianship order under § 36-1-116(f)(3); 

(C) The preliminary home study shall consist of a minimum of two (2) 
visits with the prospective adoptive parents, at least one (1) of which shall 
be in the home of the prospective adoptive parents, and the study shall 
support the conclusion that no apparent reason exists why the prospective 
adoptive parents would not be fit parents for the child who is the subject of 
the adoption. To be valid for use as the basis for a court report in connection 


with a surrender or a parental consent, the preliminary home study must 


have been completed or updated within thirty (30) days prior to the date the 
surrender is accepted or the parental consent is executed or confirmed or the 


_ guardianship order is entered. The home study shall be confidential, and, 


at the conclusion of the adoption proceeding, shall be forwarded to the 
department to be kept under seal pursuant to $ 36-1-126, and shall be 
subject to disclosure only upon order entered pursuant to $ 36-1-138; 

(43) “Prospective adoptive parents” means a nonagency person or persons 


who are seeking to adopt a child and who have made application with a 
licensed child-placing agency or licensed clinical social worker or the depart- 
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ment for approval, or who have been previously approved, to receive a child 
for adoption, or who have received or who expect to receive a surrender of a 
child, or who have filed a petition for termination or for adoption; 

(44) “Putative father” means a biological or alleged biological father of a 
child who, at the time of the filing of the petition to terminate the parental 
rights of such person, or if no such petition is filed, at the time of the filing of 
a petition to adopt a child, meets at least one (1) of the criteria set out in 
§ 36-1-117(c), has not been excluded by DNA testing as described in § 24-7- 
112 establishing that he is not the child’s biological father or that another 
man is the child’s biological father, and is not a legal parent; 

(45) “Related” means grandparents or any degree of great-grandparents, 
aunts or uncles, or any degree of great-aunts or great-uncles, or stepparent, or 
cousins of the first degree, or first cousins once removed, or any siblings of the 
whole or half degree or any spouse of the above listed relatives; 

(46)(A) “Sealed adoption record” means: 

(t) The adoption record as it exists subsequent to its transmittal to the 
department, or subsequent to its sealing by the court, pursuant to the 
requirements of § 36-1-126; or 

(it) The limited record maintained by the licensed or chartered child- 
placing agency or a licensed clinical social worker pursuant to $ 36-1- 
126(b)(2); 

(B) This record is confidential and shall be opened only as provided in 
this part; | 

(C) The sealed adoption record shall not, for purposes of release of the 
records pursuant to $$ 36-1-127 — 36-1-141, be construed to permit access, 
without a court order pursuant to § 36-1-138, to home studies or prelimi- 

nary home studies or any information obtained by the department, a 

licensed or chartered child-placing agency, a licensed clinical social worker, 

or other family counseling service, a physician, a psychologist, or member 
of the clergy, an attorney or other person in connection with a home study 
or preliminary home study as part of an adoption or surrender or parental 
consent proceeding or as part of the evaluation of prospective adoptive 
parents, other than those studies that are expressly included in a report to 
the court by such entities or persons. Information relating to the counseling 
of a biological mother regarding crisis pregnancy counseling shall not be 
included in the adoption record for purposes of release pursuant to this part 

without a court order pursuant to $ 36-1-138; 

(47)(A) “Sealed record” means: 

(i) Any records, reports, or documents that are maintained at any time 
by a court, a court clerk, a licensed or chartered child-placing agency, 
licensed clinical social worker, the department, the department of health, 
or any other information source concerning the foster care or agency care 
placement, or placement for adoption, of a person by any branch of the 
Tennessee children’s home society authorized by chapter 113 of the Public 
Acts of 1919; or 

(it) Any records, reports, or documents maintained by a judge, a court 
clerk, the department, a licensed or chartered child-placing agency, a 
licensed clinical social worker, the department of health, or any other 
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information source that consist of adoption records or information about 

an adoption proceeding or a termination of parental rights proceeding 

about an adopted person, or that contain information about a person who 
was placed for adoption but for whom no adoption order was entered or 
for whom an adoption proceeding was dismissed or for whom an 
adoption was not otherwise completed, or that contain information 
concerning persons in the care of any person or agency, and which 
records have otherwise been treated and maintained by those persons or 
entities under prior law, practice, policy, or custom as confidential, 
nonpublic adoption records, sealed adoption records, or post-adoption 
records of the person, or that may be otherwise currently treated and 
maintained by those persons or entities as confidential, nonpublic 
adoption records, sealed adoption records or post-adoption records of the 
person; or 

(iit) The limited record maintained by the licensed or chartered 
child-placing agency or a licensed clinical social worker pursuant to 

§ 36-1-126(b)(2); 

(B) This record is confidential and shall be opened only as provided in 
this part; 

(C) The sealed record shall not, for purposes of release of the records 
pursuant to $$ 36-1-127 — 36-1-141, be construed to permit access, 
without a court order pursuant to § 36-1-138, to home studies or prelimi- 
nary home studies or any information obtained by the department, a 
licensed or chartered child-placing agency, a licensed clinical social worker, 
or other family counseling service, a physician, a psychologist, or member 
of the clergy, an attorney or other person in connection with a home study 
or preliminary home study as part of an adoption or surrender or parental 
consent proceeding or as part of the evaluation of prospective adoptive 
parents, other than those studies that are expressly included in a report to 
the court by such entities or persons. Information relating to the counseling 
of a biological mother regarding crisis pregnancy counseling shall not be 
included in the adoption record for purposes of release pursuant to this part 
without a court order pursuant to § 36-1-138; 

(48) “Sibling” means anyone having a sibling relationship; 
(49) “Sibling relationship” means the biological or legal relationship 


between persons who have a common biological or legal parent; 


(50) “Surrender” means a document executed under § 36-1-111, or under 


the laws of another state or territory or country, by the parent or guardian of 
a child, by which that parent or guardian relinquishes all parental or 
guardianship rights of that parent or guardian to a child, to another person 
or public child care agency or licensed child-placing agency for the purposes 
of making that child available for adoption; and 


(6L)(A) “Surrogate birth” means: 

(i) The union of the wife’s egg and the husband’s sperm, which are 
then placed in another woman, who carries the fetus to term and who, 
pursuant to a contract, then relinquishes all parental rights to the child 
to the biological parents pursuant to the terms of the contract; or 

(ii) The insemination of a woman by the sperm of a man under a 
contract by which the parties state their intent that the woman who 
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carries the fetus shall relinquish the child to the biological father and the 


biological father’s wife to parent; 


(B) No surrender pursuant to this part is necessary to terminate any 
parental rights of the woman who carried the child to term under the 
circumstances described in this subdivision (51) and no adoption of the 
child by the biological parent or parents is necessary; 

(C) Nothing in this subdivision (51) shall be construed to expressly 
authorize the surrogate birth process in Tennessee unless otherwise ap- 
proved by the courts or the general assembly. 


History. 

Acts 1951, ch. 202, §§ 2, 40 (Williams, 
8§ 9572.16, 9572.52); 1961, ch. 227, § 1; 1972, 
ch. 612, § 7; 1972, ch. 624, § 1; impl. am. Acts 
1975, ch. 219, § 1; Acts: 1976, ch. 394, .§ 1; 
modified; Acts 1978, ch. 704, § 1; 1983, ch. 435, 
§ 7; T.C.A. (orig. ed.), § 36-102; Acts 1990, ch. 
988, § 1; 1993, ch. 124, §§ 5, 6; T.C.A. § 36-1- 
102; Acts 1995, ch. 532, § 1; 1996, ch. 1054, 
§§ 3-15, 104; 1996, ch. 1079, § 69; 1998, ch. 
1097, 8§ 2,3; 2000, ch. 981, § 51; 2001, ch. 388, 
§ 4; 2002, ch. 630, § 1; 2008, ch. 231, §§ 1-4; 
2009, ch. 235, § 1; 2009, ch. 411, §§ 1-3; 2010, 
ch. 760, §§ 1, 2; 2010, ch. 887, § 2; 2010, ch. 
888, § 1; 2010, ch. 924,§ 1; 2016, ch. 636, §§ 2, 
Ay 2016,.en. 11 Or S121) 2016, "ch 9199 8851, 2: 
2018, ch. 875, §§ 1-6; 2019, ch. 35, § 3; 2019, 
ch. 36, §§ 23, 31; 2020, ch. 525, §§ 1-4; 2021, 
ch. 101, §§ 1-3; 2021, ch. 311, § 3. 


Compiler’s Notes. 

Acts 2009, ch. 235, § 1 directed the code 
commission to revise appropriate references 
from “child support referees” and “juvenile ref- 
erees” to “child support magistrates” and “juve- 
nile magistrates” in the code as supplements 
are published and volumes are replaced. 

Acts 2009, ch. 411, § 12 provided that the 
act, which amended §§ 36-1-102, 36-1-108, 37- 
1-102, 37-2-402 and added new § 37-1-183, 
shall apply to conduct covered by the provisions 
of the act that occurs on or after July 1, 2009. 
The eighteen (18) month time period set out in 
§ 37-1-102(b)(12)(J) [now § 37-1-102(b)(13)(J)] 
shall not commence until July 1, 2009. 

Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which amended this section, and its 
effective date [July 1, 2022]. 


Amendments. 

The 2021 amendment by ch. 101 deleted “, 
36-1-131,” following “36-1-127” in (30); and, in 
the last sentence of (41)(A), deleted “contact 
veto registry established by this part, the” 
preceding “written inquiries” and deleted “pur- 
suant to the requirements of the contact veto 
process” preceding “the response”. 


The 2021 amendment by ch. 311 substituted 
“aged two (2) weeks or younger” for “aged 
seventy-two (72) hours or less” in (1)(A)(v). 


Effective Dates. 
Acts 2021, ch. 101, § 31. July 1, 2022. 
Acts 2021, ch. 311, § 4. July 1, 2021. 


Cross-References. 

Concurrent jurisdiction of juvenile, circuit, 
and chancery courts over abandoned children, 
§ 37-1-104. 

Confidentiality of public records, § 10-7-504. 

Infant prematurely born alive during abor- 
tion declared abandoned child, custody, § 39- 
15-206. 

Jurisdiction of courts, §§ 16-10-108, 16-11- 
110. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 8. 

Tennessee Jurisprudence, 20 Tenn. Juris., 
Parent and Child, §§ 6, 20. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 

Family Law — Who is a Mother? Determining 
Legal Maternity in Surrogacy Arrangements in 
Tennessee (Christen Blackburn), 39 U. Mem. L. 
Rev. 349 (2009). 

New-Age Babies and Age-Old Laws: The 
Need for an Intent-Based Approach in Tennes- 
see to Preserve Parent-Child Succession for 
Children of Assisted Reproductive Technology 
(Jane Marie Lewis), 43 U. Mem. L. Rev. 479 
(2012). 

Storied Anna Mae He Decision Clarifies Law 
But Leaves Unanswered Questions (Christina 
A. Zawisza), 38 U. Mem. L. Rev. 637 (2008). 

Tennessee Civil Disabilities: A Systemic Ap- 
proach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 

When One Parent Goes and the Other Parent 
Stays: The Inconsistency and Inequality of 
Guaranteeing Absent Parents Permanent Pa- 
rental Rights (Wendee M. Hilderbrand), 56 
Vand. L. Rev. 1907 (2008). 


Attorney General Opinions. 
The General Assembly has neither explicitly 


59 ADOPTION 


nor implicitly supplied the Department of Chil- 
dren’s Services (DCS) with authority to make 
decisions about extraordinary medical care, 
and the juvenile court may not unilaterally 
confer such authority upon DCS, OAG 04-127, 
2004 Tenn. AG LEXIS 140 (8/11/04). 

NOTES TO DECISIONS 


1. Constitutionality of Definition. 

The statutory definition of “willfully failed to 
support” and “willfully failed to make reason- 
able payments toward such child’s support” is 
unconstitutional because it creates an irrebut- 
able presumption that the failure to provide 
monetary support for the four months preced- 
ing the petition to terminate parental rights 
constitutes abandonment, irrespective of 
whether that failure was intentional. Tennes- 
see Baptist Children’s Homes, Inc. v. Swanson 
(In re Swanson), 2 S.W.3d 180, 1999 Tenn. 
LEXIS 475 (Tenn. 1999). 

The effect of the decision in Tennessee Baptist 
Children’s Homes, Inc. v. Swanson, 2 S.W.3d 
180, 1999 Tenn. LEXIS 475 (Tenn. 1999) that 
T.C.A. § 36-1-102(1)(D) was unconstitutional 
was to restore the definition of abandonment as 
it existed before the 1995 amendment, with the 
element of intent intact. Menard v. Meeks (In re 
Menard), 29 S.W.3d 870, 2000 Tenn. App. 
LEXIS 129 (Tenn. Ct. App. 2000). 

While T.C.A. § 36-1-102(1), as amended in 
2018, eliminates the willful component of the 
petitioning party’s burden, it does not create an 
irrebuttable presumption that a parent’s fail- 
ure to support constitutes abandonment; in- 
stead, the statute leaves open an avenue by 
way of affirmative defense for a parent to es- 
tablish that her failure to support was not 
willful. The statute is not obviously unconstitu- 
tional on its face. In re Arianna B., — S.W.3d —, 
2020 Tenn. App. LEXIS 499 (Tenn. Ct. App. 
Nov. 9, 2020). 


2. Construction. 

In the definition of abandonment, T.C.A. 
§ 36-1-102(1)(A)(i) uses the phrase “a proceed- 
ing or pleading to terminate parental rights” in 
the same statutory subsection where the legis- 
lature also uses the phrase “the petition for 
termination of parental rights or adoption”; 
read as a whole, T.C.A. § 36-1-102(1)(A)(j) re- 
quires that the willful failure to visit, support, 
or make reasonable payments toward the sup- 
port of the child must occur in the four months 
immediately preceding the filing of the petition 
currently before the court. In re D.L.B., 118 
S.W.3d 360, 2003 Tenn. LEXIS 983 (Tenn. 
2003). 

Read in the context of the statutory scheme 
that governs the termination of parental rights, 
the word “any,” under T.C.A. § 36-1-102(1)(F), 
is addressed only to petitions presently under 
the trial court’s consideration; accordingly, only 
a parent’s conduct in the four months immedi- 
ately preceding the filing of a petition then 
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before the trial court may be used as grounds to 
terminate parental rights under T.C.A. § 36-1- 
102(1)(A)@). In re D.L.B., 118 S.W.3d 360, 2003 
Tenn. LEXIS 983 (Tenn. 2003). 

Biological father is not automatically the 
legal father of a child, but rather he is only the 
legal father if he is married to the mother at the 
probable time of conception or if he has been 
adjudicated to be the legal father. T.C.A. § 36- 
1-102(28); although the parentage statutes use 
the term father rather than legal father, the 
only logical reading of the parentage statute is 
that a man who has been adjudicated to be the 
father under the parentage law has also been 
adjudicated to be the legal father of the child; if 
that were not the case, a biological father could 
never be the legal father of his child unless he 
were married to the biological mother; such a 
reading would be both incorrect and unconsti- 
tutional. In re T.K.Y., 205 S.W.3d 343, 2006 
Tenn. LEXIS 757 (Tenn. 2006), rehearing de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 891 
(Tenn. Sept. 19, 2006). 

Surrogacy statute, T.C.A. § 36-1-102, does 
not establish a public policy prohibiting tradi- 
tional surrogacy agreements. In re Baby, 447 
S.W.3d 807, 2014 Tenn. LEXIS 642 (Tenn. Sept. 
18, 2014). 

T.C.A. § 36-1-102(48)(B) [now (51)(B)] oper- 
ates as a statement of public policy that a 
woman who carries a fetus to term under the 
statutory definition of gestational surrogacy 
does not attain the status of a legal parent 
under Tennessee law and, therefore, the statu- 
tory procedures governing surrender and adop- 
tion do not apply. In re Baby, 447 S.W.3d 807, 
2014 Tenn. LEXIS 642 (Tenn. Sept. 18, 2014). 

General Assembly did not intend for T.C.A. 
§ 36-1-102(48)(B) [now (51)(B)] to operate as 
an independent procedure for the termination 
of the parental rights of a traditional surrogate. 
In re Baby, 447 S.W.3d 807, 2014 Tenn. LEXIS 
642 (Tenn. Sept. 18, 2014). 


3. Applicability. 

Mother’s claim that her conduct did not ex- 
hibit a wanton disregard for a child’s welfare 
was rejected as the mother’s parental rights 
were terminated because she abandoned the 
child by willfully failing to support or visit 
during the four months immediately preceding 
the filing of the petition; T.C.A. § 36-1- 
102(1)(A)Gv) did not apply. In re A’mari B., 358 
S.W.3d 204, 2011 Tenn. App. LEXIS 488 (Tenn. 
Ct. App. Aug. 31, 2011), appeal denied, In re 
A’Mari B., — S.W.3d —, 2011 Tenn. LEXIS 
1067 (Tenn. Nov. 14, 2011). 


4, Jurisdiction of Court. 

Fact that juvenile court has adjudged a child 
a dependent and committed its custody to the 
department of human services (now depart- 
ment of children’s services) and retained juris- 
diction for such further orders as it might 
adjudge proper did not prevent the chancery or 
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circuit court from taking jurisdiction of adop- 
tion proceeding or from determining the ques- 
tion of abandonment. In re Matthews, 204 
Tenn. 155, 319 S.W.2d 69, 1958 Tenn. LEXIS 
254 (1958). 

Chancery and circuit courts may proceed 
with an adoption without considering the ef- 
fects of a prior juvenile court order concerning 
custody. In re Adoption of Hart, 709 S.W.2d 582, 
1984 Tenn. App. LEXIS 3000 (Tenn. Ct. App. 
1984). 


5. Abandoned Child. 

The definition of an abandoned child con- 
tained in subdivision (1) by its express provi- 
sions applies only to an action or proceeding to 
declare a child to be an abandoned child and 
has not been extended by amendment or con- 
struction to apply when the issue of abandon- 
ment is under consideration in adoption pro- 
ceeding in the chancery or circuit court. Ex 
parte Wolfenden, 49 Tenn. App. 1, 349 S.W.2d 
713, 1959 Tenn. App. LEXIS 140 (Tenn. Ct. 
App. 1959), superseded by statute as stated in, 
Fykes v. State, — S.W.3d —, 1998 Tenn. Crim. 
App. LEXIS 206 (Tenn. Crim. App. 1998), su- 
perseded by statute as stated in, Tennessee 
Baptist Children’s Home v. Swanson (In re 
Swanson), 1998 Tenn. App. LEXIS 322 (Tenn. 
Ct. App. May 14, 1998), superseded by statute 
as stated in, Baker v. He (In re A.M.H.), — 
S.W.3d —, 2005 Tenn. App. LEXIS 736 (Tenn. 
Ct. App. Nov. 23, 2005). 

The ultimate question in an abandonment 
situation is whether there is clear and convinc- 
ing evidence of an overall lack of any parental 
responsibility. A finding of a possible abandon- 
ment, or the lack of such a finding, on the part 
of one parent is not to be interpreted as conclu- 
sive to the other parent or the ultimate issue. 
Koivu v. Irwin, 721 S.W.2d 803, 1986 Tenn. App. 
LEXIS 3160 (Tenn. Ct. App. 1986). 

There is a distinction in the law between 
those cases where an abandonment is asked to 
be declared and those cases where not only is 
there an abandonment request, but also an 
adoption of the abandoned child. In the former 
situation, there is a statutory definition of 
abandonment, contained in T.C.A. § 36-1- 
102(1)(A), while in the latter, case law sets out 
the definition. Koivu v. Irwin, 721 S.W.2d 803, 
1986 Tenn. App. LEXIS 3160 (Tenn. Ct. App. 
1986). 

Abandonment, as it pertains to an adoption 
proceeding, is defined in this state as any 
conduct on the part of the parent that evinces a 
settled purpose to forego all parental duties 
and relinquish all parental claims to the child. 
Koivu v. Irwin, 721 S.W.2d 803, 1986 Tenn. App. 
LEXIS 3160 (Tenn. Ct. App. 1986). 

Evidence supported finding of abandonment. 
In re Adoption of Parsons, 766 S.W.2d 196, 1988 
Tenn. App. LEXIS 778 (Tenn. Ct. App. 1988). 

Although it was undisputed that biological 
father did not pay any child support before 
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maternal grandparents filed their petition for 
adoption, there was evidence that he would 
have been willing to pay such support if mother 
or grandparents agreed to accept it; therefore, 
the evidence failed to support the conclusion 
that biological father abandoned his child or 
that he willingly failed to support her. Menard 
v. Meeks (In re Menard), 29 S.W.3d 870, 2000 
Tenn. App. LEXIS 129 (Tenn. Ct. App. 2000). 

Although there was not clear and convincing 
evidence that parent had abandoned child to 
support termination of parental rights because 
of lack of transportation and participation in a 
drug rehabilitation program, failure to over- 
come drug addiction and substantially comply 
with permanency plan supported termination. 
In re A.D.A, 84 S.W.3d 592, 2002 Tenn. App. 
LEXIS 76 (Tenn. Ct. App. 2002). 

Mother’s failure to visit her minor children 
for the four months immediately preceding the 
filing of the termination petition constituted 
abandonment. In re S.Y., 121 S.W.3d 358, 2003 
Tenn. App. LEXIS 130 (Tenn. Ct. App. 2003). 

Court erred by finding that a mother had 
willfully abandoned her children where the 
mother was indigent, and the state did not 
present any proof to the trial court that showed 
that the mother was able to financially support 
her children in any way and did not do so. State 
v. Stewart (In re L.J.C.), 124 S.W.3d 609, 2003 
Tenn. App. LEXIS 515 (Tenn. Ct. App. 2003), 
appeal denied, State Dep’t of Child’s Servs. v. 
Stewart (In re L.J.C.), —S.W.3d —, 2003 Tenn. 
LEXIS 1288 (Tenn. 2003). 

Trial court properly dismissed a petition to 
terminate parental rights, because the evi- 
dence did not establish that either parent in- 
tended to abandon a minor child. The evidence 
showed that the father paid child support, but 
was unaware of the child’s residence; and the 
mother was unable to pay child support due to 
a loss of employment, but she attempted to 
contact the child shortly before the petition was 
filed. Means v. Ashby, 130 S.W.3d 48, 2003 
Tenn. App. LEXIS 712 (Tenn. Ct. App. 20083), 
appeal denied, — S.W.3d —, 2004 Tenn. LEXIS 
161 (Tenn. Mar. 1, 2004). 

Trial court did not err in refusing to termi- 
nate the biological father’s parental rights pur- 
suant to T.C.A. § 36-1-102 because the trial 
court’s finding that there was no convincing 
evidence of the father’s willful abandonment of 
the child was presumed correct where the 
mother and her husband failed to provide an 
adequate record on appeal as required by Tenn. 
R. App. P. 24. In re M.L.D., 182 S.W.3d 890, 
2005 Tenn. App. LEXIS 339 (Tenn. Ct. App. 
2005), appeal denied, In re Adoption of M.L.D., 
— §.W.3d —, 2005 Tenn. LEXIS 779 (Tenn. 
Sept. 12, 2005). 

Record did not support the juvenile court’s 
implicit finding that the mother “willfully” 
failed to visit or support her two children dur- 
ing the four months preceding the filing of the 
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joint termination petition as provided under 
the statutory definition of abandonment in 
T.C.A. § 36-1-102(1)(A)(i), because the mother 
was incarcerated during that four-month pe- 
riod and the fathers of the children refused to 
allow visitation at the prison. However, only 
one statutory ground was required to support 
termination of the mother’s parental rights 
under T.C.A. § 36-1-113(g) and there was suf- 
ficient evidence to support the finding that the 
mother failed to support or visit her children in 
the four months before her incarceration, which 
constituted abandonment under T.C.A. § 36-1- 
102(1)(A)G), and that the mother’s conduct 
prior to her incarceration showed a wanton 
disregard for children’s welfare, which also 
constituted abandonment under § 36-1- 
102(1)(A)(iv). In re Audrey S., 182 S.W.3d 838, 
2005 Tenn. App. LEXIS 539 (Tenn. Ct. App. 
2005), appeal denied, In re A.M.S. v. Ferrell, — 
S.W.3d —, 2005 Tenn. LEXIS 1020 (Tenn. 
2005). 

Court properly terminated a mother’s paren- 
tal rights on the grounds of abandonment 
where the mother made child support pay- 
ments in November of 2004, but made no pay- 
ments during the months of December of 2004, 
January of 2005, and February of 2005. In 
addition, the mother was required to return to 
the child support court to have that court 
reassess her child support obligations, and the 
mother never did so. Dep’t of Children’s Servs. 
v. S.M.D., 200 S.W.38d 184, 2006 Tenn. App. 
LEXIS 244 (Tenn. Ct. App. 2006), appeal de- 
nied, State Dep’t of Children’s Servs. v. S.M.D., 
— §.W.3d —, 2006 Tenn. LEXIS 634 (Tenn. 
2006), appeal denied, In re D.J.D., —S.W.3d —, 
2006 Tenn. LEXIS 637 (Tenn. 2006). 

Juvenile court did not err in terminating a 
father’s parental rights based on abandonment 
pursuant to, inter alia, T.C.A. §§ 36-1-113(g)(1) 
and 36-1-102(1)(A)(i); the mother and her new 
husband had not prevented the father from 
visiting his child and, except for one call on his 
fourth birthday, the father failed to visit or 
contact the child from the age of two onwards, 
and the child was five at the time the petition to 
terminate the father’s parental rights was filed. 
And, the court found that it would not have 
been in the child’s best interest to go back and 
try to establish some sort of relationship with 
the father. In re F-.R.R., 193 S.W.3d 528, 2006 
Tenn. LEXIS 334 (Tenn. 2006). 

Evidence in this case did not support a find- 
ing that appellant parents intentionally aban- 
doned their daughter; although the daughter 
had now been with appellees for more than 
seven years, six of the years elapsed after the 
parents’ first unsuccessful legal filing to regain 
custody. In re A.M.H., 215 S.W.3d 793, 2007 
Tenn. LEXIS 13 (Tenn. Jan. 23, 2007), rehear- 
ing denied, 215 S.W.3d 793, 2007 Tenn. LEXIS 
235 (Tenn. 2007), cert. denied, Baker v. Shao- 
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Qiang He, — U.S.—, — S. Ct. —, — L. Ed. 2d 
—, 2007 U.S. LEXIS 8357 (U.S. June 25, 2007). 

Order terminating mother’s parental rights 
was vacated because the record failed to con- 
tain clear and convincing evidence that the 
department of children’s services made reason- 
able efforts to reunite the mother with the child 
or that the mother abandoned the child by 
failure to support pursuant to T.C.A. § 36-1- 
102(1)(A)G); it was significant that none of the 
permanency plans required the mother to pro- 
vide financial support to the child, yet the 
department wished to use her failure to support 
as a ground for termination. In re R.L.F., 278 
S.W.3d 305, 2008 Tenn. App. LEXIS 445 (Tenn. 
Ct. App. July 31, 2008), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 788 (Tenn. Oct. 
20, 2008). 

Where father failed to support or make rea- 
sonable payments in support of his children for 
four months preceding filing of the petition to 
terminate parental rights, trial court did not 
err by terminating parental rights on the 
ground of abandonment under T.C.A. § 36-1- 
102(1)(A)G); father was employed and received 
an inheritance during this time period, yet 
failed to make any efforts to provide support for 
his children. In re L.M.W., 275 S.W.3d 848, 
2008 Tenn. App. LEXIS 512 (Tenn. Ct. App. 
Sept. 3, 2008), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 768 (Tenn. Oct. 6, 2008). 

Termination of the mother’s parental rights 
on the grounds of abandonment by failure to 
visit and failure to support was proper pursu- 
ant to T.C.A. §§ 36-1-102(1)(A)G) and 36-1- 
113(g)(1) because the mother’s contacts with 
the child during the pertinent four-month pe- 
riod were of such an infrequent nature or of 
such short duration as to merely establish 
minimal or insubstantial contact with the child 
under T.C.A. § 36-1-102(1)(C). Therefore, the 
mother engaged in merely token visitation dur- 
ing the four-month period preceding the filing 
of the termination petition. Stephen v. Christy 
C., 384 S.W.3d 731, 2010 Tenn. App. LEXIS 727 
(Tenn. Ct. App. Nov. 22, 2010), appeal denied, 
In re Keri C., — S.W.3d —, 2011 Tenn. LEXIS 
120 (Tenn. Feb. 17, 2011). 

Prior order suspending the father’s visitation 
rights did not preclude a finding that the father 
willfully failed to visit the children, and a 
preponderance of the evidence supported the 
conclusion that the father willfully failed to 
visit his children between July 2003 and July 
2005 since although the father filed a petition 
to reinstate his visitation rights, he took no 
action to advance the petition, and the father 
had no reasonable excuse for failing to pursue 
the petition to reinstate visitation during those 
two years; therefore, the record contained clear 
and convincing evidence supporting termina- 
tion of the father’s parental rights on the 
ground of abandonment based on willful failure 
to visit under T.C.A. § 36-1-113(g)(1) and 
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T.C.A. § 36-1-102. Because the trial court did 
not reach the issue of whether termination of 
the father’s parental rights was in the best 
interests of the children, the court remanded 
the case for the trial court to consider whether 
termination of the father’s parental rights was 
in the best interests of the children pursuant to 
T.C.A. § 36-1-113(c). In re Angela E., 402 
S.W.3d 636, 2013 Tenn. LEXIS 303 (Tenn. Mar. 
13, 2013). 

Clear and convincing evidence supported ter- 
minating a father’s parental rights on grounds 
of abandonment for willful failure to visit be- 
cause the father had visited the child, at most, 
two times, once in December 2010 and once in 
January 2011, prior to the filing of the termi- 
nation petition in April 2012 and it was only 
after the petition was filed that the father 
attempted to see the child; the father’s visita- 
tion after the petition was filed was, at best, 
token visitation. In re Jacobe M.J., 434 S.W.3d 
565, 2013 Tenn. App. LEXIS 790 (Tenn. Ct. 
App. Dec. 5, 2013), appeal denied, In re Jacobe 
J., —S.W.3d —, 2014 Tenn. LEXIS 228 (Tenn. 
Mar. 5, 2014). 

Clear and convincing evidence supported ter- 
minating a father’s parental rights on grounds 
of abandonment by wanton disregard because 
the father engaged in criminal behavior, had 
continued incarcerations, had unresolved sub- 
stance abuse issues, failed to meet the child’s 
material needs, and demonstrated a general a 
lack of concern towards the child. In re Jocilyn 
M.P., 435 S.W.3d 773, 2014 Tenn. App. LEXIS 
24 (Tenn. Ct. App. Jan. 24, 2014), appeal de- 
nied, — S.W.3d —, 2014 Tenn. LEXIS 248 
(Tenn. Mar. 11, 2014). 

Clear and convincing evidence supported ter- 
minating a father’s parental rights on grounds 
of abandonment by willful failure to support 
because the father had an income of at least 
$2,867 during the relevant time, paid over 
$1,600 for pain management consultations and 
prescriptions, but paid no support despite being 
aware of his duty to support the child. In re 
Jocilyn M.P., 435 S.W.3d 773, 2014 Tenn. App. 
LEXIS 24 (Tenn. Ct. App. Jan. 24, 2014), appeal 
denied, — S.W.3d —, 2014 Tenn. LEXIS 248 
(Tenn. Mar. 11, 2014). 

Trial court erred in terminating a father’s 
parental rights because the department of chil- 
dren’s services (DCS) was required to make 
reasonable efforts to assist the father in reuni- 
fication even when the ground alleged was 
abandonment by wanton disregard and the 
trial court made no findings regarding whether 
DCS exercised reasonable efforts to assist the 
father. In re Kaliyah S., — S.W.3d —, 2014 
Tenn. App. LEXIS 110 (Tenn. Ct. App. Feb. 28, 
2014), rev'd, 455 S.W.3d 533, 2015 Tenn. LEXIS 
14 (Tenn. Jan. 22, 2015). 

Clear evidence supported the finding of aban- 
donment by willful failure to visit; the mother 
willfully failed to comply with an order of the 
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trial court, and her efforts to comply with 
conditions to have visitation reinstated with 
the child were too little, too late. In re Jaylah 
W., 486 S.W.3d 537, 2015 Tenn. App. LEXIS 819 
(Tenn. Ct. App. Oct. 7, 2015), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 94 (Tenn. Feb. 1, 
2016). 

Trial court’s determination that the father, 
for abandonment purposes, exhibited a wanton 
disregard for the child was vacated; despite the 
abundance of evidence concerning the father’s 
drug use, charges of selling drugs, fleeing, and 
assault, probation violations, and transient 
lifestyle, the trial court’s order omitted refer- 
ence to any factual findings that would support 
a finding of wanton disregard, in clear violation 
of the statute. In re Navada N., 498 S.W.3d 579, 
2016 Tenn. App. LEXIS 367 (Tenn. Ct. App. 
May 23, 2016). 

For abandonment by willful failure to visit as 
to the father, despite the incorrect date as 
stated in the order, the ground was considered 
as the trial court’s error of five days regarding 
the correct calculation of the four-month period 
was not determinative. In re Navada N., 498 
S.W.3d 579, 2016 Tenn. App. LEXIS 367 (Tenn. 
Ct. App. May 23, 2016). 

Department made reasonable efforts to assist 
the mother in establishing a suitable home for 
the children in continually maintaining contact 
with the mother, providing her with drug 
screens, and assisting her with coordinating 
drug and alcohol assessments; while the moth- 
er’s home was neat and clean, she had been 
unable to stop her cocaine abuse, and thus 
while she established a proper physical living 
location, her home was not free of drugs, plus 
she was currently incarcerated and could not 
provide a home at all for the children. In re 
Navada N., 498 S.W.3d 579, 2016 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. May 238, 2016). 

Statute did not direct the court to review 
whether the father did what he could to main- 
tain a relationship with the child while in 
prison; what was to be determined was 
whether, in the four-months preceding his in- 
carceration, the father attempted to visit the 
child, and yet he made no attempt to present 
himself to the trial court in an effort to regain 
visitation, and thus he willfully failed to visit 
the child prior to his incarceration. In re Na- 
vada N., 498 S.W.3d 579, 2016 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. May 28, 2016). 

For the termination ground of abandonment 
by failure to provide a suitable home, this 
ground is inapplicable when the child is not 
removed from the parent at issue’s home before 
being placed with the child services depart- 
ment; in this case, the child could not have been 
removed from the father’s home where he never 
provided one in the first instance, and thus this 
ground did not apply based on the dearth of 
evidence to establish whether the child was 
ever removed from the father’s home. In re 
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Navada N., 498 S.W.3d 579, 2016 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. May 23, 2016). 

Statute governing abandonment is clear that 
different time periods apply to different defini- 
tions. In re Navada N., 498 S.W.3d 579, 2016 
Tenn. App. LEXIS 367 (Tenn. Ct. App. May 23, 
2016). 

Because of the grave consequences and high 
stakes in termination cases, trial courts should 
endeavor to be as specific as possible in their 
orders and treat each definition of abandon- 
ment as a separate ground for which specific 
findings are required In re Navada N., 498 
S.W.3d 579, 2016 Tenn. App. LEXIS 367 (Tenn. 
Ct. App. May 23, 2016). 

Petitioners failed to prove that the mother 
abandoned the children for willfully failing to 
support and visit because the record contained 
no evidence regarding the mother’s support or 
visitation during the fourth-month period im- 
mediately preceding her incarceration. In re 
Johnathan M., 591 S.W.3d 546, 2019 Tenn. App. 
LEXIS 10 (Tenn. Ct. App. Jan. 8, 2019), appeal 
denied, — S.W.3d —, 2019 Tenn. LEXIS 194 
(Tenn. Apr. 2, 2019). 

Clear evidence established that the mother 
abandoned the children by failing to provide a 
suitable home; the children’s services depart- 
ment tried to help the mother find suitable 
housing, but she still lacked that, and the 
mother had been given notice that failure to 
make reasonable efforts would lead to termina- 
tion. In re Gabriella H., — S.W.3d —, 2019 
Tenn. App. LEXIS 12 (Tenn. Ct. App. Jan. 8, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 75 (Tenn. Feb. 11, 2019). 

Mother had abandoned her children under 
T.C.A. § 36-1-102(a) where she allowed people 
visiting her to use marijuana in the home, 
despite knowing that her children were re- 
moved in part due to drug issues, and she had 
been evicted from her apartment, even if it had 
been an appropriate home. In re Jadarian C., — 
S.W.3d —, 2020 Tenn. App. LEXIS 87 (Tenn. Ct. 
App. Feb. 27, 2020). 

Trial court did not err in applying the rela- 
tion back doctrine of the rule regarding the 
amendment of pleadingd and ruled that the 
appropriate time period to consider in the fos- 
ter parents’ termination of parental rights pe- 
tition based on abandonment was the four 
months before the filing of the original petition 
to terminate parental rights because the 
amendment did not involve a new petition with 
new parties, but, rather, it involved the correc- 
tion of an omission in the original petition. In re 
Neveah M., — S.W.3d —, 2020 Tenn. App. 
LEXIS 92 (Tenn. Ct. App. Mar. 4, 2020), rev'd, 
— §.W.3d —, 2020 Tenn. LEXIS 591 (Tenn. Dec. 
10, 2020). 

Both the mother’s and the father’s criminal 
history prior to their incarceration evidenced 
their wanton disregard for the welfare of the 
child and the fact that the mother allowed 
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methamphetamine to be manufactured in the 
home where the child resided showed a risk of 
substantial harm to the child’s welfare and 
thus, the record contained clear and convincing 
evidence establishing abandonment by engag- 
ing in conduct that exhibited a wanton disre- 
gard as a ground for termination of parental 
rights. In re Eli S., — S.W.3d —, 2020 Tenn. 
App. LEXIS 150 (Tenn. Ct. App. Apr. 9, 2020), 
overruled, In re Neveah M., — S.W.3d —, 2020 
Tenn. LEXIS 591 (Tenn. Dec. 10, 2020). 


6. —State of Mind. 

Where the court of appeals held that the 
payments the father gave to the mother during 
the four months immediately preceding the 
child’s birth were unreasonable, the court of 
appeals erred in terminating father’s parental 
rights based upon T.C.A. § 36-1-102(1)(A)(iii), 
because the court of appeals did not address the 
required element of willfulness. In re D.L.B., 
118 $.W.3d 360, 2003 Tenn. LEXIS 983 (Tenn. 
2003). 

Trial court, not the court of appeals, is the 
proper court to make a determination of will- 
fulness, pursuant to T.C.A. § 36-1- 
102(1)(A)Gii). In re D.L.B., 118 S.W.3d 360, 
2003 Tenn. LEXIS 983 (Tenn. 2008). 

In construing T.C.A. § 36-1-102(1)(D), an el- 
ement of intent cannot be read into the defini- 
tions of “willfully failed to support” and will- 
fully failed to make reasonable payments 
toward such child’s support. In re S.Y., 121 
S.W.3d 358, 2003 Tenn. App. LEXIS 130 (Tenn. 
Ct. App. 2003). 


7. —Incarceration. 

Record revealed no clear and convincing evi- 
dence to support a finding that the mother was 
either incarcerated at the time the termination 
petition was filed or at any time in the preced- 
ing four months; her arrest, without more, did 
not constitute incarceration within the mean- 
ing of the termination statute. In re Navada N., 
498 $.W.3d 579, 2016 Tenn. App. LEXIS 367 
(Tenn. Ct. App. May 23, 2016). 

Because the mother was not incarcerated at 
the time the termination petition was filed or 
shortly before, the termination ground of aban- 
donment by an incarcerated parent based on 
wanton disregard could not apply to her. In re 
Navada N., 498 S.W.3d 579, 2016 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. May 23, 2016). 

From April 2013 until September 6, 2013 and 
again from January 14, 2014 through the April 
and May 2015 trial dates in this case, and was 
expected to be released in October 2015. Thus, 
it appears that, most recently, Father was not 
incarcerated for four consecutive months from 
September 14, 2013, through January 13, 2014. 
This period represents the relevant four month 
period with regard to Father’s abandonment by 
willful failure to visit and support for an incar- 
cerated parent. In re Navada N., 498 S.W.3d 
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579, 2016 Tenn. App. LEXIS 367 (Tenn. Ct. 
App. May 23, 2016). 

Father was incarcerated at the time the 
department filed the petition to terminate his 
parental rights, and thus the trial court prop- 
erly considered the abandonment by an incar- 
cerated parent ground. In re Navada N., 498 
S.W.3d 579, 2016 Tenn. App. LEXIS 367 (Tenn. 
Ct. App. May 238, 2016). 

Father’s relevant four-month period ran from 
June 5, 2015 to September 28, 2015, and re- 
sumed December 3, 2015 to December 10, 2015, 
due to his incarceration. In re Addalyne S., 556 
S.W.3d 774, 2018 Tenn. App. LEXIS 225 (Tenn. 
Ct. App. Apr. 26, 2018). 

Record supported a finding of abandonment 
by an incarcerated parent by wanton disregard, 
as the mother criminal activity started after 
the children were born and she had opportuni- 
ties to change but fell back into the pattern of 
drug use and criminal activity. In re Autumn L., 
—S8.W.3d —, 2019 Tenn. App. LEXIS 73 (Tenn. 
Ct. App. Feb. 8, 2019). 

There was clear and convincing evidence that 
the father, who was incarcerated when the 
termination petition was filed, abandoned the 
children by exhibiting wanton disregard for 
their welfare. The father’s repeated incarcera- 
tions coupled with the evidence of physical 
abuse and the father’s unresolved substance 
abuse issues indicated that the father was 
either unfit to parent or posed a risk of substan- 
tial harm to the children’s welfare. In re Julian 
J.. — S.W.3d —, 2019 Tenn. App. LEXIS 99 
(Tenn. Ct. App. Feb. 26, 2019), appeal denied, 
— §.W.3d —, 2019 Tenn. LEXIS 250 (Tenn. 
June 11, 2019). 

Because the evidence did not show that the 
mother was incarcerated at the time of the 
action or during the four preceding months, 
termination was not established under T.C.A. 
§ 36-1-102(1)(A)Gv). In re Jaxx M., — S.W.3d 
—, 2019 Tenn. App. LEXIS 185 (Tenn. Ct. App. 
Apr. 17, 2019). 

Termination of the father’s parent rights was 
proper on the ground of abandonment by an 
incarcerated parent because the father had a 
history of incessant criminal behavior and drug 
abuse evincing a wanton disregard for the wel- 
fare of the children and a pattern of conduct 
that rendered him unfit to parent as he had 
been in and out of jail since 2008. In re O.M., — 
S.W.3d —, 2019 Tenn. App. LEXIS 197 (Tenn. 
Ct. App. Apr. 26, 2019). 

Ground of abandonment by wanton disregard 
was established by clear and convincing evi- 
dence because the mother engaged in illegal 
drug use, exposed the children to drugs and 
domestic violence, failed to comply with re- 
quirements ordered by the juvenile court in 
order to regain custody of her children, contin- 
ued her drug usage after removal of her chil- 
dren, and continued to engage in criminal ac- 
tivities, resulting in incarceration and 
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continuous separation from her children. In re 
Gracie H. Y., — S.W.3d —, 2020 Tenn. App. 
LEXIS 110 (Tenn. Ct. App. Mar. 16, 2020), 
appeal dismissed, In re Gracie Y., — S.W.3d —, 
2020 Tenn. LEXIS 462 (Tenn. June 19, 2020). 

Termination of a mother’s parental rights on 
the ground of abandonment by an incarcerated 
parent demonstrating a wanton disregard for 
the children’s welfare was appropriate because 
the mother had been in and out of jail and had 
failed entirely to place the children’s needs 
before the mother’s own as the mother’s incar- 
cerations had severely compromised the moth- 
er’s ability to perform parental duties. Despite 
numerous incarcerations, the mother failed to 
take steps to address the mother’s drug use and 
to stop the mother’s criminal activities. In re 
Tucker H., — S.W.38d —, 2020 Tenn. App. 
LEXIS 184 (Tenn. Ct. App. Apr. 24, 2020). 

Termination of the father’s parental rights 
based on abandonment by wanton disregard 
was proper because, after he was released from 
incarceration following the assault on his 
brother, he was placed on probation, but, rather 
than work on reunification with his child, the 
father engaged in activity that violated the 
terms of his probation and resulted in further 
incarceration; the decision to engage in such 
activities has resulted in the father not having 
stable employment or housing; he tested posi- 
tive for methamphetamine on the day of the 
hearing to terminate his parental rights; and 
the father’s engagement with people who used 
drugs not only showed poor judgment, but also 
put him at risk for further incarceration. In re 
Dustin M., — S.W.3d —, 2020 Tenn. App. 
LEXIS 191 (Tenn. Ct. App. Apr. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
470 (Tenn. May 26, 2020). 

Clear and convincing evidence showed that 
the father had abandoned the children by wan- 
ton disregard as he was a career criminal who 
had not changed his behavior since the children 
were born. In re Jessica V., — S.W.3d —, 2020 
Tenn. App. LEXIS 275 (Tenn. Ct. App. June 12, 
2020). 

In a termination of parental rights action, 
due to the mother’s 80-day incarceration, 
T.C.A. § 36-1-102(1)(A)G) was not a proper 
ground for termination of her parental rights. 
Instead, § 36-1-102(1)(A)(Gv) contained the ap- 
plicable definition of abandonment but since 
this was not plead the juvenile court’s finding of 
abandonment by the mother had to be reversed. 
In re A.V.N., — S.W.3d —, 2020 Tenn. App. 
LEXIS 406 (Tenn. Ct. App. Sept. 10, 2020). 

Trial court erred in terminating the father’s 
parental rights based on abandonment because 
the trial court’s order stated no findings with 
respect to abandonment during the relevant 
four months preceding the father’s incarcera- 
tion in November 2017. In re Layton W., — 
S.W.3d —, 2020 Tenn. App. LEXIS 445 (Tenn. 
Ct. App. Oct. 6, 2020). 
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Trial court did not err by terminating the 
mother’s parental rights based on abandon- 
ment by an incarcerated parent because her 
criminal history was extensive prior to her 
incarceration, her substance abuse caused the 
initial removal of the child from her custody, 
when she was given the opportunity for a trial 
home placement she squandered that opportu- 
nity by using drugs, her positive drug test led to 
her probation violation and subsequent incar- 
ceration, she failed to provide adequate support 
or supervision for the child, and she pleaded 
guilty to child neglect. In re Brantley O., — 
S.W.3d —, 2020 Tenn. App. LEXIS 472 (Tenn. 
Ct. App. Oct. 22, 2020). 

Termination of parental rights for incarcer- 
ated parents on the ground of abandonment by 
wanton disregard was appropriate because 
when the parents were not incarcerated the 
parents tested positive for illegal substances, 
failed to complete the permanency plan, failed 
to maintain regular visitation with the child, 
and ceased communication with the Tennessee 
Department of Children’s Services prior to 
their incarceration. As a result, the parents 
abandoned the child by engaging in conduct 
that exhibited a wanton disregard for the 
child’s welfare. In re Noah A., — S.W.3d —, 
2020 Tenn. App. LEXIS 498 (Tenn. Ct. App. 
Nov. 6, 2020). 

Trial court erred by terminating the father’s 
parental rights based on abandonment by an 
incarcerated parent because it did not set out 
the correct four-month period so as to put the 
father on notice and the Tennessee Department 
of Children’s Services withdrew the ground at 
trial. In re Haskel S., — S.W.3d —, 2020 Tenn. 
App. LEXIS 515 (Tenn. Ct. App. Nov. 18, 2020). 

Clear and convincing evidence supported the 
trial court’s determination that the father 
abandoned the child because it showed that he 
had a long history of probation violations, 
criminal behavior, and substance abuse, and he 
did not contact DCS when he was released from 
prison even though he knew the child was in 
foster care. In re Malachi M., — S.W.3d —, 2020 
Tenn. App. LEXIS 527 (Tenn. Ct. App. Nov. 20, 
2020). 

Termination of a father’s parental rights on 
the ground of abandonment by exhibiting a 
wanton disregard for the children’s welfare was 
appropriate because the father was incarcer- 
ated. during part of the four months immedi- 
ately preceding the filing of the termination 
action, and, given the father’s long criminal 
history, the father’s incarceration was part of a 
broader pattern of conduct that rendered him 
unfit or posed a risk of substantial harm to the 
welfare of the child. In re Brayden E., — S.W.3d 
—, 2020 Tenn. App. LEXIS 549 (Tenn. Ct. App. 
Dec. 4, 2020). 

Mother’s rights were properly terminated for 
abandonment by an incarcerated parent; she 
was incarcerated at the time of the termination 
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petition’s filing and had been incarcerated dur- 
ing all of the four months immediately preced- 
ing the filing, plus her repeated criminal behav- 
ior resulting in incarceration and her failure to 
take care of the child even when she was on 
parole demonstrated her wanton disregard for 
the child’s welfare. In re Malachi M., — S.W.3d 
—, 2021 Tenn. App. LEXIS 121 (Tenn. Ct. App. 
Mar. 25, 2021). 


8. —Suitable Home. 

Clear and convincing evidence supported the 
termination of a mother’s parental rights on 
the ground of abandonment by failure to estab- 
lish a suitable home because the mother’s chil- 
dren were removed from the mother’s home and 
adjudicated dependent and neglected, there 
were issues concerning drug use, sexual abuse, 
and a lack of supervision of the children in the 
mother’s home. Moreover, the mother had con- 
tinued to engage in criminal activity through- 
out the pendency of the case and generally 
showed an unwillingness to parent the chil- 
dren. In re H. A., — $.W.3d —, 2019 Tenn. App. 
LEXIS 78 (Tenn. Ct. App. Feb. 12, 2019). 

Evidence was sufficient to support the trial 
court’s termination of the mother’s parental 
rights based on abandonment by failure to 
provide a suitable home because it showed that 
although she had completed a psychological 
evaluation and an alcohol and drug assess- 
ment, she had not followed up on the resultant 
recommendations, and she continued using il- 
licit drugs despite the services offered by the 
Tennessee Department of Children’s Services. 
In re Kaden W., — S.W.3d —, 2019 Tenn. App. 
LEXIS 230 (Tenn. Ct. App. May 13, 2019). 

Termination of the mother’s parental rights 
on the ground of abandonment for failure to 
provide a suitable home was warranted; the 
department developed a permanency plan, re- 
ferred her to the services providers, and facili- 
tated visitation, but the mother took little or no 
action for six months. At trial, she was unable 
to provide a suitable home for the child, as she 
was living with various relatives, had only been 
drug free less than three months, and her 
support system was weak. In re Josiah T., — 
S.W.3d —, 2019 Tenn. App. LEXIS 482 (Tenn. 
Ct. App. Oct. 2, 2019). 

Termination of the mother’s parental rights 
was proper based on the ground of abandon- 
ment by failure to provide a suitable home 
because the case manager stated that, although 
the mother was not home and she could not go 
into the home, she was able to look in and 
observe no furniture in the home and just a pile 
of clothes in the middle of the floor; the moth- 
er’s behavior in ignoring the case manager’s 
requests for a home visit suggested a deeper 
problem; and the mother’s failure to address 
her mental health issues rendered her unable 
to provide a safe and stable environment for the 
child and showed a lack of concern for the child 
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and a lack of interest in regaining custody. In re 
Draven K., — S.W.3d —, 2020 Tenn. App. 
LEXIS 2 (Tenn. Ct. App. Jan. 7, 2020). 

Evidence was insufficient to support the ter- 
mination of the mother’s parental rights to her 
daughter based on abandonment by failure to 
establish a suitable home because at the time of 
the removal the daughter was residing in a 
hospital and the mother was not living at the 
hospital as evidenced by her failure to complete 
the mandatory rooming-in period. In re Ronon 
G., — S.W.3d —, 2020 Tenn. App. LEXIS 14 
(Tenn. Ct. App. Jan. 16, 2020). 

Evidence was sufficient to support the termi- 
nation of the mother’s parental rights to her 
son based on abandonment by failure to estab- 
lish a suitable home because, even though the 
son was staying primarily with the mother’s 
relatives at the time of removal, because the 
mother was also staying at the residence peri- 
odically prior to the removal. In re Ronon G., — 
S.W.3d —, 2020 Tenn. App. LEXIS 14 (Tenn. Ct. 
App. Jan. 16, 2020). 

Trial court failed to make sufficient findings 
to support the ground for termination of the 
mother’s rights based on abandonment by fail- 
ure to provide a suitable home concerning the 
Tennessee Department of Children’s Services’ 
efforts during the relevant four-month period. 
In re Gracie H. Y., — S.W.38d —, 2020 Tenn. 
App. LEXIS 110 (Tenn. Ct. App. Mar. 16, 2020), 
appeal dismissed, In re Gracie Y., — S.W.3d —, 
2020 Tenn. LEXIS 462 (Tenn. June 19, 2020). 

Evidence supported terminating a mother’s 
parental rights on the ground of abandonment 
by failure to establish a suitable home because 
the mother’s child was removed and placed in 
custody when the mother’s trial home place- 
ment was revoked, the mother had substance 
abuse and employment issues, the mother did 
not have consistent stable housing, the mother 
did not comply with court orders, reasonable 
efforts were made to assist the mother, and the 
mother was not in a position to provide a 
suitable home. In re Madux F., — $.W.3d —, 
2020 Tenn. App. LEXIS 166 (Tenn. Ct. App. Apr. 
16, 2020). 

Termination of the father’s parental rights 
was proper based on abandonment for failing to 
provide a suitable home as the Department of 
Children’s Services (DCS) was never permitted 
entry into the home the father lived in at the 
time of trial; and he visited the child twice over 
the nearly 27 months that she was in DCS’s 
custody. In re Neveah A., — S.W.3d —, 2020 
Tenn. App. LEXIS 168 (Tenn. Ct. App. Apr. 16, 
2020). 

Termination of the mother’s parental rights 
was proper based on abandonment because she 
did not verify that child support was being paid; 
and she failed to provide a suitable home as she 
failed drug screens and specifically avoided 
urine screens altogether, admittedly used mari- 
juana pretty much every day to self-medicate 
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for aggression, anger, and anxiety, and demon- 
strated noncompliance with mental health 
treatment. In re Neveah A., — S.W.3d —, 2020 
Tenn. App. LEXIS 168 (Tenn. Ct. App. Apr. 16, 
2020). 

Termination of a mother’s parental rights 
was appropriate because clear and convincing 
evidence showed that the mother abandoned 
the child by failing to provide a suitable home, 
despite reasonable efforts made by Tennessee 
Department of Children’s Services to assist her 
in doing so. Moreover, it appeared unlikely that 
the mother could have established a suitable 
home for the child at an early date as, through- 
out the custodial period, the mother did not 
adequately address her unstable housing and 
substance abuse issues. In re Kelty F., — 
S.W.3d —, 2020 Tenn. App. LEXIS 185 (Tenn. 
Ct. App. Apr. 24, 2020). 

Termination of the mother’s parental rights 
was proper on the ground of abandonment by 
failure to provide a suitable home; despite ser- 
vices, the mother was unable to keep her home 
clean, as there was trash everywhere, one child 
came down with scabies, there were truancy 
issues, and the home was not free from domes- 
tic violence. In re Cheyenne S., — S.W.3d —, 
2020 Tenn. App. LEXIS 431 (Tenn. Ct. App. 
Sept. 24, 2020). 

Termination of the mother’s parental rights 
was proper based on abandonment because she 
failed to provide a suitable home for the child as 
she continued to use drugs, engage in criminal 
activities, and live in an unsuitable home. In re 
Braden K., — S.W.3d —, 2020 Tenn. App. 
LEXIS 437 (Tenn. Ct. App. Sept. 30, 2020). 

Tennessee Department of Children’s Services 
established the ground for termination of pa- 
rental rights of abandonment by failure to 
provide a suitable home by clear and convinc- 
ing evidence because the mother failed to follow 
through with the Department’s recommenda- 
tions, did not have a suitable home or transpor- 
tation, failed to provide an accurate address for 
a home, and got into an abusive relationship. A 
year after the removal of the child from the 
home, the mother remained homeless and con- 
tinued to have substance abuse issues. In re 
Meghan M.R., — S.W.38d —, 2020 Tenn. App. 
LEXIS 457 (Tenn. Ct. App. Oct. 16, 2020). 

Termination of parental rights for abandon- 
ment by failure to provide a suitable home was 
appropriate because the child was removed 
from the parents’ home as the parents and the 
child were living in paternal grandparents’ 
home. The parents also did not make reason- 
able efforts to provide the child with a home 
that was free of drugs and the parents’ actions 
following the removal demonstrated a lack of 
concern for the welfare of the child such that it 
is unlikely that the parents would have been 
able to provide a suitable home at an early 
date. In re Noah A., — S.W.3d —, 2020 Tenn. 
App. LEXIS 498 (Tenn. Ct. App. Nov. 6, 2020). 
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Termination of the mother’s parental rights 
was proper based on abandonment by failure to 
provide a suitable home because she was not 
able to establish a home to which the children 
could safely return due to her lack of parenting 
skills and inattentiveness to the children’s 
needs; she did not always actively participate 
or implement parenting skills during the visi- 
tation she was provided; she did not provide 
documentation concerning a mental health as- 
sessment or continued counseling; and she 
never progressed to the point of having unsu- 
pervised visitation with the children. In re 
Treymarion S., — S.W.3d —, 2020 Tenn. App. 
LEXIS 599 (Tenn. Ct. App. Dec. 30, 2020). 

Termination ground of failure to establish a 
suitable home was established in this case; the 
child had been removed from the mother by 
court order in 2018 and reasonable efforts over 
20 months had been made by the department to 
help the mother establish a suitable home, 
including providing housing resources and re- 
ferrals for mental health assessments, yet the 
mother failed to follow recommendations for 
mental health treatment and resided in various 
facilities that did not allow children. In re 
Dominic B., — S.W.3d —, 2021 Tenn. App. 
LEXIS 77 (Tenn. Ct. App. Mar. 3, 2021). 

Termination petition alleged only one ground 
for the termination of father’s parental rights, 
abandonment by failure to financially support 
the child; based on the relevance of the findings 
to the best interest analysis and the trial 
court’s reliance on the petition, the court dis- 
agreed that the trial court terminated the fa- 
ther’s parental rights based on the ground of 
abandonment by failure to provide a suitable 
home. In re Leilynn S., — S.W.3d —, 2021 Tenn. 
App. LEXIS 100 (Tenn. Ct. App. Mar. 16, 2021). 

Trial court did not err by terminating the 
parents’ rights based on abandonment by fail- 
ure to establish a suitable home because the 
evidence showed that the father was incarcer- 
ated at the time of trial and the mother testified 
that she was staying with a friend in a camper 
but she did not know who owned it. In re 
Adaleigh M., — S.W.3d —, 2021 Tenn. App. 
LEXIS 130 (Tenn. Ct. App. Mar. 31, 2021). 


9. —Support of Child. 

Termination of the mother’s parental rights 
on the grounds of abandonment by failure to 
visit and failure to support was proper pursu- 
ant to T.C.A. §§ 36-1-102(1)(A)G) and 36-1- 
113(g)(1) because the absence of a court order 
requiring the mother to pay support did not 
“excuse” her from her obligation to pay support 
for her child and the mother candidly acknowl- 
edged that she knew that she had an obligation 
to pay support but nevertheless failed to do so. 
Further, the mother had the ability to pay 
support during the determinative four-month 
period because she was employed for at least 
part of that time. Stephen v. Christy C., 384 
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S.W.3d 731, 2010 Tenn. App. LEXIS 727 (Tenn. 
Ct. App. Nov. 22, 2010), appeal denied, In re 
Keri C., — S.W.3d —, 2011 Tenn. LEXIS 120 
(Tenn. Feb. 17, 2011). 

Clear and convincing evidence supported ter- 
minating a father’s parental rights on grounds 
of abandonment for willful failure to support 
because other than nominal expenditures, 
there was no evidence the father provided any 
other support for the child despite having the 
means to pay some level of support; the mater- 
nal grandmother paid for the child’s daycare 
expenses, clothing, food, and everything else 
the child needed. In re Jacobe M.J., 484 S.W.3d 
565, 2013 Tenn. App. LEXIS 790 (Tenn. Ct. 
App. Dec. 5, 2013), appeal denied, In re Jacobe 
J., —S.W.3d —, 2014 Tenn. LEXIS 228 (Tenn. 
Mar. 5, 2014). 

Evidence did not support a finding that the 
mother willfully or intentionally abandoned the 
child where the mother was actively pursuing 
litigation to regain custody of the child 
throughout the four-month period, and she was 
spending a substantial portion of her limited 
financial resources to do the things that the 
Tennessee Department of Children’s Services 
and the juvenile court instructed her to do. In 
re Alysia S., 460 S.W.3d 536, 2014 Tenn. App. 
LEXIS 834 (Tenn. Ct. App. Dec. 17, 2014), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
254 (Tenn. Mar. 16, 2015). 

In the absence of appropriate findings and 
conclusions regarding the mother’s payment of 
support, it could not be determined whether 
her failure to support the children was willful, 
and the decision to terminate her rights based 
on abandonment by willful failure to support 
was vacated. In re Jaylah W., 486 S.W.3d 537, 
2015 Tenn. App. LEXIS 819 (Tenn. Ct. App. Oct. 
7, 2015), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 94 (Tenn. Feb. 1, 2016). 

Mother’s failure to support the children was 
willful, and termination of her parental rights 
based upon this statutory ground was proper; 
she was able-bodied with job skills and alleged 
no impairment of the ability to work, yet she 
was content to make no or a minimal effort 
toward securing and maintaining employment. 
In re Joseph F., 492 S.W.3d 690, 2016 Tenn. 
App. LEXIS 227 (Tenn. Ct. App. Mar. 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
377 (Tenn. May 10, 2016). 

For abandonment by willful failure to sup- 
port as to the mother, the trial court’s oral 
ruling included detailed factual findings, but 
none appeared or were incorporated into the 
written order; mere legal conclusions did not 
fulfill the trial court’s obligations and were not 
sufficient to satisfy the directive of the statute, 
such that termination as to this ground was 
vacated. In re Navada N., 498 S.W.3d 579, 2016 
Tenn. App. LEXIS 367 (Tenn. Ct. App. May 23, 
2016). 
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Order contained insufficient findings as to 
whether the father willfully failed to support 
the child, and the order omitted any reference 
to his income or expenses; without such evi- 
dence, a finding of willfulness could not be 
sustained. In re Navada N., 498 S.W.3d 579, 
2016 Tenn. App. LEXIS 367 (Tenn. Ct. App. 
May 23, 2016). 

In a parental rights termination proceeding, 
a trial court erred in finding that a father’s 
failure to pay support for the child was not 
willful where there was no dispute that he had 
the ability to pay support, the father admitted 
that he was aware of his obligation to provide 
support, his petition to determine the child’s 
parentage and set visitation did not include any 
effort to establish child support, and his lack of 
effort to pay child support after agreeing to do 
so evidenced that his failure to do so was the 
product of free will. In re Sydney B., 537 S.W.3d 
452, 2017 Tenn. App. LEXIS 302 (Tenn. Ct. 
App. May 12, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 469 (Tenn. Aug. 1, 2017). 

Father admitted that he had no justifiable 
excuse for his failure to pay child support while 
he was gainfully employed, and the $80 amount 
he paid the grandparents for support was 
clearly token, and therefore the grandparents 
showed that the father willfully failed to pro- 
vide no more than token support, for termina- 
tion purposes. In re Addalyne S., 556 S.W.3d 
774, 2018 Tenn. App. LEXIS 225 (Tenn. Ct. 
App. Apr. 26, 2018). 

Grandparents failed to present sufficient evi- 
dence that the mother had the capacity to 
provide support or rebut her justifiable excuse 
for failing to do so, as there was no evidence of 
her hours worked, wage earned, or expenses; 
the mother’s decision to purchase drugs indi- 
cated that she did have some funds for non- 
necessities, but the purchase of illegal drugs 
alone was insufficient to prove that her failure 
to provide support was willful, and thus aban- 
donment by willful failure to support was not 
proven. In re Addalyne S., 556 S.W.3d 774, 2018 
Tenn. App. LEXIS 225 (Tenn. Ct. App. Apr. 26, 
2018). 

There was clear and convincing evidence to 
establish that the mother abandoned the child 
by failing to remit support because she admit- 
ted her physical ability to work during the 
relevant time period and that she later ob- 
tained employment after the relevant time pe- 
riod but still failed to provide any financial 
support. In re Ethan M., — S.W.3d —, 2019 
Tenn. App. LEXIS 45 (Tenn. Ct. App. Jan. 29, 
2019). 

Clear and convincing evidence did not show a 
mother abandoned her child by failing to pay 
child support because no evidence of the moth- 
er’s failure to support for the entire four-month 
period before the mother was incarcerated was 
presented. In re J’Khari F., — S.W.3d —, 2019 
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Tenn. App. LEXIS 60 (Tenn. Ct. App. Jan. 31, 
2019). 

Clear and convincing evidence was shown of 
grounds to terminate the mother’s parental 
rights to the child for abandonment by willful 
failure to support because the mother had the 
ability to pay child support, and the capability 
of earning money to pay her child support, but 
simply chose not to work and willfully chose not 
to pay child support. In re Melinda N., — 
S.W.3d —, 2019 Tenn. App. LEXIS 69 (Tenn. Ct. 
App. Feb. 7, 2019). 

As there was no evidence about the mother’s 
income, expenses, or living situation during the 
four-month period, and she testified that she 
was dependent on an abusive boyfriend for 
transportation and that he refused to allow her 
to work, willful failure to pay child support was 
not shown. In re Jaxx M., — S.W.3d —, 2019 
Tenn. App. LEXIS 185 (Tenn. Ct. App. Apr. 17, 
2019). 

Although the mother did not provide cash to 
the child’s guardians, she spent a portion of her 
disposable income that was not insignificant on 
the child during the relevant four-month pe- 
riod, thereby precluding the guardians from 
proving abandonment by clear and convincing 
evidence. Specifically, the mother had between 
$150 and $300 per month in disposable income 
that she could have used to pay child support. 
The evidence showed that the mother spent 
approximately $800 on the child over the rel- 
evant four-month period, which averaged out to 
about $200 per month. In re Anna G., — S.W.3d 
—, 2019 Tenn. App. LEXIS 208 (Tenn. Ct. App. 
May 1, 2019). 

Evidence was insufficient to support the ter- 
mination of the mother’s parental rights based 
on abandonment by willful failure to support 
because the record did not show that she had 
any capacity to pay support during the relevant 
period and the trial court’s finding that she 
obtained employment well after the filing of the 
petition was insufficient. The evidence showed 
that the mother was incarcerated or in treat- 
ment for all but two weeks during the relevant 
time period and there was no dispute that she 
was not employed during this time. In re Kings- 
ton A. B., — S.W.3d —, 2019 Tenn. App. LEXIS 
405 (Tenn. Ct. App. Aug. 21, 2019). 

Mother testified that on average she worked 
three or four days per week and at best, she 
earned $840 during the four months before the 
petition was filed; she had monthly expenses of 
$120 and paid an additional $90 toward the 
support of the child’s half-siblings, such that 
her payments toward the child’s support were 
not insignificant given her means. The depart- 
ment did not meet its burden to prove that the 
mother’s payments were token support. In re 
Josiah T., — S.W.3d —, 2019 Tenn. App. LEXIS 
482 (Tenn. Ct. App. Oct. 2, 2019). 

Ground of willful failure to support was 
proven against a father by the standard of clear 
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and convincing evidence because the father had 
the capacity to pay support, did not do so, and 
had no justification for not doing so; the father 
testified that, at all times during the relevant 
statutory period, he was working, and when 
pressed by the trial court as to whether he had 
money to pay child support the father admitted 
that he did. In re Channing M., — S.W.3d —, 
2019 Tenn. App. LEXIS 516 (Tenn. Ct. App. Oct. 
23, 2019). 

Trial court erred in terminating the mother’s 
parental rights on the ground of abandonment 
by willful failure to support; although the 
mother failed to provide any support for the 
child during the relevant time period, there 
was no proof that the mother’s failure to pro- 
vide support was willful, as the record was 
devoid of any evidence to show her income, 
expenses, or employment history. In re Dylan 
S., — 8.W.3d —, 2019 Tenn. App. LEXIS 518 
(Tenn. Ct. App. Oct. 23, 2019). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment for failure to support because the 
mother testified that the father never provided 
financial assistance and did not provide sup- 
plies for the child, and her testimony was 
corroborated by the maternal grandfather’s tes- 
timony. In re Aubrie W., — S.W.3d —, 2020 
Tenn. App. LEXIS 21 (Tenn. Ct. App. Jan. 21, 
2020), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 224 
(Tenn. Apr. 15, 2020). 

Termination of a mother’s parental rights on 
ground of abandonment was appropriate be- 
cause the mother did not contend that the 
mother was incapable of paying support during 
the relevant four-month period, but refused to 
do so without some record. Moreover, to the 
extent that the mother did have discretionary 
income, the mother used it to buy illegal drugs, 
rather than support the children, and there 
was no evidence as to the actual amounts spent 
by the mother on gifts for the children during 
visitation in the four-month period or other- 
wise. In re Michael W., — S.W.3d —, 2020 Tenn. 
App. LEXIS 24 (Tenn. Ct. App. Jan. 23, 2020). 

Evidence was insufficient to support the trial 
court’s termination of the father’s parental 
rights based on abandonment by willful failure 
to support because the court had no evidence of 
his actual income during the four-month pe- 
riod, he had been doing odd jobs since he was 
injured and terminated by his employer, and he 
was barely able to keep his utilities turned on. 
In re Kelsea L., — S.W.3d —, 2020 Tenn. App. 
LEXIS 31 (Tenn. Ct. App. Jan. 27, 2020), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 354 
(Tenn. May 13, 2020). 

Trial court properly terminated the mother’s 
parental rights under the ground of abandon- 
ment by failure to support; because she did not 
appear at trial and presented no evidence, the 
unrefuted proof was that she was working, yet 
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never provided any type of financial support for 
the child. In re Imerald W., — S.W.3d —, 2020 
Tenn. App. LEXIS 43 (Tenn. Ct. App. Jan. 31, 
2020). 

Trial court properly determined that it was 
not in a child’s best interest for the father’s 
parental rights to be terminated because his 
failure to visit the child within the statutory 
four-month period was not willful where his 
efforts to visit the child were thwarted by the 
mother, and, while the father did not support or 
make reasonable payments towards the sup- 
port of the child, the child was still young 
enough that the father should be able to estab- 
lish a meaningful relationship with him. In re 
Archer R., — S.W.3d —, 2020 Tenn. App. LEXIS 
68 (Tenn. Ct. App. Feb. 19, 2020). 

Foster parents’ petition to terminate the pa- 
rental rights of the biological mother was im- 
properly granted as the foster parents did not 
show abandonment by willful failure to support 
the child because the foster parents failed to 
establish that the mother was capable of work- 
ing and paying child support during the rel- 
evant four-month period. In re Neveah M., — 
S.W.3d —, 2020 Tenn. App. LEXIS 92 (Tenn. Ct. 
App. Mar. 4, 2020), rev'd, — S.W.3d —, 2020 
Tenn. LEXIS 591 (Tenn. Dec. 10, 2020). 

Evidence was less than clear that the father 
abandoned his child by the willful failure to pay 
support; the father testified credibly that he 
sent checks every month for the child to his 
attorney, which was reasonable as a restraining 
order instructed the father to refrain from all 
contact with the mother, and the father, a 
convicted felon on supervised release, wanted 
to avoid any possibility of violating the order, 
plus the father’s attorney acknowledged that it 
was error on his part in not forwarding the 
money. In re Austin J., — S.W.3d —, 2020 Tenn. 
App. LEXIS 107 (Tenn. Ct. App. Mar. 13, 2020). 

Trial court did not err in concluding that the 
child’s great-aunt established the existence of 
abandonment by failure to support because the 
father testified that he was employed during 
the relevant four-month period and despite 
having the ability to pay some child support the 
father admitted that he failed make a single 
support payment or pay his portion of the 
child’s $3,000 dental bill. In re Zaylee W., — 
S.W.3d —, 2020 Tenn. App. LEXIS 145 (Tenn. 
Ct. App. Apr. 9, 2020), overruled, In re Neveah 
M., — S.W.3d —, 2020 Tenn. LEXIS 591 (Tenn. 
Dec. 10, 2020). 

Evidence of the grounds for terminating a 
father’s parental rights of abandonment by 
willful failure to support was less than clear 
and convincing and did not show that the 
father’s failure to support was willful as the 
mother and stepfather failed to establish that 
the father had the capacity to pay child support 
during the relevant period. Furthermore, the 
father’s responses to interrogatories showed 
only nominal income during the four-month 
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period preceding the filing of the termination 
petition. In re Mattie L., — S.W.3d —, 2020 
Tenn. App. LEXIS 152 (Tenn. Ct. App. Apr. 14, 
2020). 

Trial court’s ruling that petitioners met their 
burden to prove the father’s willful failure to 
support in the four months prior to incarcera- 
tion was erroneous because, while the father 
was not employed during the relevant time 
period, he was required to pay a multitude of 
fines as a result of his criminal activity and 
there was no evidence presented of his ex- 
penses during the relevant period. In re London 
B., — 8.W.3d —, 2020 Tenn. App. LEXIS 155 
(Tenn. Ct. App. Apr. 14, 2020). 

Termination of the mother’s parental rights 
was proper for abandonment by failure to sup- 
port; the mother had the capacity to work 
during the relevant time period and did work 
for much of it, which provided her the means to 
pay her expenses and provide discretionary 
funds for travel and entertainment, and yet she 
admitted she did not pay money to the grand- 
parents for the support of the child. In re Daisy 
A., — S.W.3d —, 2020 Tenn. App. LEXIS 167 
(Tenn. Ct. App. Apr. 17, 2020). 

Termination of the father’s parental rights 
based on abandonment for failure to support 
was proper because, although he testified that 
he had paid approximately $80 toward the 
child’s support, the Tennessee Department of 
Children’s Services produced documentation 
showing that he, in fact, paid $20 during the 
entire time the child was in foster care; and, 
when asked why the money he used to buy 
cigarettes was not tendered for support of his 
child, the father downplayed his habit. In re 
Dustin M., — S.W.3d —, 2020 Tenn. App. 
LEXIS 191 (Tenn. Ct. App. Apr. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
470 (Tenn. May 26, 2020). 

Termination of the mother’s parental rights 
based on abandonment for failure to support 
was proper because the case worker testified 
that the mother was aware of the permanency 
plan requirement that she pay $20 per month 
in child support; the case worker testified that 
she was unaware of any impediments to the 
mother’s ability to work; and the mother had 
made no payments toward the child’s support. 
In re Dustin M., — $.W.3d —, 2020 Tenn. App. 
LEXIS 191 (Tenn. Ct. App. Apr. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
470 (Tenn. May 26, 2020). 

Upon the change in the statutory require- 
ment eliminating the willfulness requirement, 
the trial court erred by requiring the grandpar- 
ents to prove the mother’s willfulness in her 
failure to provide support; however, the error 
was harmless because the mother testified that 
she would have sought employment but for a 
lack of child care for her newborn. Thus, she 
proved that her lack of support was not willful, 
and therefore there was a lack of evidence 
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concerning abandonment for failure to support. 
In re Eli H., — S.W.38d —, 2020 Tenn. App. 
LEXIS 206 (Tenn. Ct. App. May 8, 2020). 

Termination of the mother’s parental rights 
was proper based on abandonment for willful 
failure to visit and to support because, although 
the father had relocated to Tennessee and lived 
with his parents, the mother knew his email 
address and his parent’s physical address; and, 
when the mother had disposable income, and 
had the ability to pay support, she chose not to. 
In re Aiden M., — S.W.3d —, 2020 Tenn. App. 
LEXIS 361 (Tenn. Ct. App. Aug. 11, 2020). 

Termination of the mother’s parental rights 
was proper based on abandonment because the 
mother did not provide support for the child 
from December 11, 2018 to April 10, 2019; she 
received the initial custody order that stated 
she had a duty to provide support for the child; 
she was reminded of that duty when she would 
attend court proceedings before the juvenile 
court or meetings with the family service 
worker; each permanency plan stated she was 
responsible for paying child support; and the 
mother provided no justifiable excuse for failing 
to provide support. In re Braden K., — S.W.3d 
—, 2020 Tenn. App. LEXIS 437 (Tenn. Ct. App. 
Sept. 30, 2020). 

Burden was on the mother to prove her 
failure to support was not willful, which she 
failed to do; in the interim between the child 
entering petitioner’s custody to petitioner being 
designated the new payee on the child’s social 
security benefits, the mother never passed any 
of the benefits to petitioner for the child’s ben- 
efit, plus a photograph of a belt and gifts that 
never were delivered was not child support. 
The ground of failure to support was proven by 
clear evidence, supporting termination of the 
mother’s rights. In re Arianna B., — S.W.3d —, 
2020 Tenn. App. LEXIS 499 (Tenn. Ct. App. 
Nov. 9, 2020). 

Trial court correctly found that the father 
abandoned the child by failing to provide sup- 
port because the father knew he had an obliga- 
tion to support the child, was able to work 
pre-incarceration, and knew how to contact the 
foster parents but provided the child with no 
more than token support during the relevant 
four-month period; given the father’s testimony 
of his ability to work in multiple capacities, 
there was no justification for his failure to 
support the child financially. In re Brooklyn R.., 
— §$.W.3d —, 2020 Tenn. App. LEXIS 506 
(Tenn. Ct. App. Nov. 18, 2020). 

Termination ground of abandonment by fail- 
ure to support was proven against the father by 
clear and convincing evidence; in view of his 
$90 per month cigarette budget, his failure to 
pay $50 per month in child support was baf- 
fling, plus he testified that he was able to work 
and earn a living, such that his deficient sup- 
port payments constituted only token support 
for the child. In re Ryan J. H., — S.W.3d —, 
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2020 Tenn. App. LEXIS 582 (Tenn. Ct. App. 
Dec. 22, 2020). 

Father’s failure to support the child was 
willful, and therefore the trial court properly 
found that the mother and stepfather met their 
burden of proving abandonment by failure to 
support, because by his own testimony the 
father’s attempts to support the child were 
token at best and it would be incorrect to say 
that the mother thwarted the father’s attempts 
at support because these attempts were spo- 
radic and the funds offered were insignificant 
and made only when the father felt compelled. 
In re Ella H., — S.W.3d —, 2021 Tenn. App. 
LEXIS 12 (Tenn. Ct. App. Jan. 13, 2021). 

Mother and stepfather failed to prove by 
clear and convincing evidence that the father 
willfully failed to pay support because they 
presented no wage statements or other evi- 
dence of the father’s employment during the 
relevant four-month period, emails suggested 
that he was in treatment for alcohol addiction 
for part of that time, and the father’s lack of 
employment and income was supported by his 
bank and credit union records. In re Mattie L., 
618 S.W.3d 335, 2020 Tenn. LEXIS 599 (Tenn. 
Feb. 8, 2021). 

Trial court properly found that the mother 
abandoned the child because she did not show 
any proof of her compliance with her alcohol 
and drug treatment, she admitted using meth- 
amphetamine for six months, and she was able 
to work, but she paid no child support nor did 
she provide any necessary items for the child. 
In re Hadley R., — S.W.3d —, 2021 Tenn. App. 
LEXIS 61 (Tenn. Ct. App. Feb. 21, 2021). 

Termination of a mother’s parental rights to 
the mother’s child on the grounds of abandon- 
ment by failure to support was proper because 
there was sufficient evidence to support the 
trial court’s findings that the mother aban- 
doned the child by failing to provide support to 
the child during the relevant four-month pe- 
riod. Furthermore, the mother failed to meet 
the mother’s burden to show that the mother’s 
failure to do so was not willful. In re Lucas S., 
— §.W.3d —, 2021 Tenn. App. LEXIS 67 (Tenn. 
Ct. App. Feb. 26, 2021). 

Trial court did not err in terminating the 
father’s parental rights for abandonment by 
failure to financially support the child; trial 
court correctly determined that T.C.A. § 36-1- 
102(1)(A)Gv) applied, aggregated the father’s 
non-incarceration time prior to the filing of the 
petition, and found that he had not paid any 
child support in the 127 days that he had been 
out of jail prior to the petition’s filing. In re 
Leilynn S., — S.W.3d —, 2021 Tenn. App. 
LEXIS 100 (Tenn. Ct. App. Mar. 16, 2021). 

Parental termination ground of abandon- 
ment by failure to support was proven as the 
mother willfully failed to support the children; 
she was aware of her duty to support her 
children and had the ability to pay some sup- 
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port, but chose to prioritize other expenditures. 
In re Hayden F., — S.W.3d —, 2021 Tenn. App. 
LEXIS 119 (Tenn. Ct. App. Mar. 24, 2021). 


10. —Failure to visit. 

Mother’s visits were more than perfunctory 
and were frequent enough to establish more 
than minimum contact with the child, and thus 
the mother’s visitation did not meet the defini- 
tion of token visitation, and the grandparents 
therefore failed to prove that the mother will- 
fully failed to visit her child for abandonment 
purposes; the visitation was sufficient to con- 
tinue the bond with the child, and the mother 
consistently maintained that she had problems 
obtaining reliable transportation. In re Add- 
alyne S., 556 S.W.3d 774, 2018 Tenn. App. 
LEXIS 225 (Tenn. Ct. App. Apr. 26, 2018). 

Termination of the mother’s parental rights 
for abandonment by willful failure to visit was 
proper because her visitation was merely token 
visitation; and it was in the child’s best interest 
as the mother did not have a job, she had not 
regularly visited or spoken with the child, she 
did not provide any support for the child, she 
and the child did not have a meaningful rela- 
tionship, and the child was well-cared for by the 
grandparents and was thriving in their custody. 
In re Jayla H., — S.W.3d —, 2019 Tenn. App. 
LEXIS 16 (Tenn. Ct. App. Jan. 14, 2019). 

Clear and convincing evidence supported the 
trial court’s finding that the father abandoned 
the child by failing to visit because the father 
had no contact with the child after July 2015, 
the mother’s brother, with whom the child was 
living, testified that he did not receive a tele- 
phone call from the father regarding setting up 
visitation after July 2015, and while the father 
claimed he did not know where the brother and 
his wife lived, he drove the mother to their 
house on the day of his only visit with the child 
on July 4, 2015. In re Jeffery D., — S.W.3d —, 
2019 Tenn. App. LEXIS 30 (Tenn. Ct. App. Jan. 
24, 2019). 

Trial court’s ordering terminating the moth- 
er’s parental rights on the ground of abandon- 
ment by failure to visit because the record 
showed that visitation was suspended pursu- 
ant to a court order in August 2016, precluding 
any visitation during the majority of the perti- 
nent time period. In re Ethan M., — 8.W.3d —, 
2019 Tenn. App. LEXIS 45 (Tenn. Ct. App. Jan. 
29, 2019). 

Clear and convincing evidence showed a 
mother abandoned the mother’s child by failing 
to visit in the four months before the mother 
was incarcerated because the mother (1) did 
not seek relief from an order suspending the 
mother’s visitation, (2) did not present herself 
to the court, as her counsel was instructed, and 
(3) was aware of her obligation to visit the child 
and that a failure to do so could lead to termi- 
nation of parental rights. In re J’Khari F., — 
S.W.3d —, 2019 Tenn. App. LEXIS 60 (Tenn. Ct. 
App. Jan. 31, 2019). 
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Clear and convincing evidence was shown of 
grounds to terminate the mother’s parental 
rights to the child for abandonment by willful 
failure to visit because the mother waited for 
years before even attempting to set up visita- 
tion and the mother’s attempts to set-up visita- 
tion after proceedings were commenced were 
minimal. In re Melinda N., — S.W.3d —, 2019 
Tenn. App. LEXIS 69 (Tenn. Ct. App. Feb. 7, 
2019). 

Clear and convincing evidence supported ter- 
mination of a mother’s parental rights for will- 
ful failure to visit because the evidence showed 
the mother had not visited the child at all 
during the four months preceding the filing of 
an amended termination petition. In re Paetyn 
M., — S.W.3d —, 2019 Tenn. App. LEXIS 81 
(Tenn. Ct. App. Feb. 14, 2019). 

Chancery court properly terminated a fa- 
ther’s parental rights on the ground of aban- 
donment by willful failure to visit because the 
father admitted that he had not visited the 
child for at least two years prior to the filing of 
the petition to terminate his parental rights, 
and, even if the mother refused all of the 
father’s attempts at communication regarding 
his visitation rights, he never made any filing 
with the trial court seeking enforcement of his 
visitation rights. In re Maddox G., — S.W.3d —, 
2019 Tenn. App. LEXIS 96 (Tenn. Ct. App. Feb. 
25,2019). 

Abandonment by failure to visit was suffi- 
ciently proven where, inter alia, the mother 
had not regularly visited and failed to maintain 
any contact with the child in the four months 
preceding the petition’s filing. In re Jaxx M., — 
S.W.3d —, 2019 Tenn. App. LEXIS 185 (Tenn. 
Ct. App. Apr. 17, 2019). 

Termination of the mother’s parental rights 
was proper based on abandonment for willful 
failure to visit or to support her child because, 
during the four months leading up to the ter- 
mination petition, the mother only visited with 
the child about five times; when the mother did 
visit, she was distracted and did not pay much 
attention to the child; the mother often missed 
her scheduled visits with the child; she only 
paid $18 in support; and she voluntarily quit 
both her jobs and did nothing to find a new job 
to pay child support. In re Laura F., — S.W.3d 
—, 2019 Tenn. App. LEXIS 200 (Tenn. Ct. App. 
Apr. 29, 2019). 

Evidence was less than clear and convincing 
that a mother abandoned the mother’s child by 
willful failure to visit during the four months 
preceding the filing of the termination petition 
because the mother did not engage in token 
visitation during the applicable time period. 
Considering the mother’s visits, the mother’s 
testimony concerning phone contact, and the 
circumstances surrounding a scheduled visit, 
the mother did not have merely minimal or 
insubstantial contact during the four-month 
period preceding the filing of the petition. In re 
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Raeshad B., — S.W.3d —, 2019 Tenn. App. 
LEXIS 242 (Tenn. Ct. App. May 20, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
434 (Tenn. Aug. 19, 2019). 

Trial court did not err in terminating the 
mother’s parental rights on the ground of aban- 
donment by failure to visit; the mother knew 
the child was with her grandmother, who did 
not keep the mother from contacting the child, 
and the mother had the capacity to visit the 
child, made no attempts to do so, and had no 
justifiable excuse for her failure to do so. In re 
Dylan S., — S.W.3d —, 2019 Tenn. App. LEXIS 
518 (Tenn. Ct. App. Oct. 23, 2019). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment by failure to visit because it was 
undisputed that the father did not visit the 
child during the relevant time period and the 
record established that the father had the abil- 
ity but made no effort to visit the child and he 
provided no justification for not doing so. In re 
Travis R., —S.W.3d —, 2019 Tenn. App. LEXIS 
557 (Tenn. Ct. App. Nov. 138, 2019). 

Reversal of ground of abandonment by fail- 
ure to visit was appropriate as there was too 
much ambiguity in the analysis of whether a 
mother failed to visit or exercise more than 
token visitation in the four month window 
before the filing of the petition. Although the 
record contained evidence that the mother 
failed to visit the children on several occasions 
in the four month window, given the lack of 
clarity as to which of the failures to visit the 
juvenile court held against the mother, the 
evidence fell short of clear and convincing evi- 
dence. In re Malik G., — S.W.3d —, 2019 Tenn. 
App. LEXIS 564 (Tenn. Ct. App. Nov. 21, 2019). 

Termination of the mother’s parental rights 
was proper based on the ground of abandon- 
ment by failure to visit because there was no 
evidence to suggest that the mother was inca- 
pacitated or otherwise unable to engage in 
visitation with the child; and the mother’s 
lackadaisical attitude during visits, her failure 
to play with the child, and her shunning of the 
child’s attempts to engage, resulted in a lack of 
even the most tenuous bond between the 
mother and child. In re Draven K., — S.W.3d 
—, 2020 Tenn. App. LEXIS 2 (Tenn. Ct. App. 
Jan. 7, 2020). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment for failure to visit because he did 
not dispute that he only visited with the child 
four or five times for approximately two hours 
each time during the relevant period. In re 
Aubrie W., — S.W.3d —, 2020 Tenn. App. 
LEXIS 21 (Tenn. Ct. App. Jan. 21, 2020), review 
denied and ordered not published, — S.W.3d —, 
2020 Tenn. LEXIS 224 (Tenn. Apr. 15, 2020). 

Evidence was sufficient to support the trial 
court’s termination of the father’s parental 
rights based on abandonment by willful failure 
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to visit because the father had no contact with 
the child during the four-month period, his last 
visit with the child occurred years before the 
petition was filed, and despite his knowledge of 
the court process for asserting his parental 
rights he took no action to do so. In re Kelsea L., 
— 8.W.3d —, 2020 Tenn. App. LEXIS 31 (Tenn. 
Ct. App. Jan. 27, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 354 (Tenn. May 
13, 2020). 

Termination of the mother’s parental rights 
was proper based on abandonment by failure to 
visit, failure to substantially comply with per- 
manency plans, and persistence of the condi- 
tions leading to removal of the children from 
the mother’s home because her one or two visits 
with each of the children were of such an 
infrequent nature as to merely establish mini- 
mal or insubstantial contact with the children; 
she failed to pursue training in parenting her 
son due to his special needs; she presented no 
evidence of having obtained stable housing, 
income, or transportation; and she was unable 
to show that she could provide a home absent of 
the environmental neglect that initially caused 
the children to be removed from her custody. In 
re Serenity S., — S.W.3d —, 2020 Tenn. App. 
LEXIS 45 (Tenn. Ct. App. Jan. 31, 2020). 

Foster parents’ petition to terminate the pa- 
rental rights of the biological mother was im- 
properly granted based on abandonment be- 
cause the mother did not willfully fail to visit 
the child during the four months preceding the 
filing of the original termination petition as she 
attempted to maintain visitation with the child 
during her time at the drug treatment center, 
but had not been able to contact the foster 
parents. In re Neveah M., — S.W.3d —, 2020 
Tenn. App. LEXIS 92 (Tenn. Ct. App. Mar. 4, 
2020), rev'd, — S.W.3d —, 2020 Tenn. LEXIS 
591 (Tenn. Dec. 10, 2020). 

Termination of the father’s parental rights 
based on willfully failing to visit the child was 
proper; an affidavit of no visitation did not 
prohibit him from contacting the child by tele- 
phone or email, and while the no-visitation 
order was set aside after a final decree of 
divorce, the father still made no cognizable 
attempts to contact the child. The alleged order 
suspending the father’s visitation did not pre- 
clude a finding of willfulness, nothing pre- 
vented him from finding where the child lived, 
but the father failed to do so. In re Bentley Q., 
— §.W.3d —, 2020 Tenn. App. LEXIS 103 
(Tenn. Ct. App. Mar. 11, 2020). 

Even though the trial court erred in calculat- 
ing the four-month period for purposes of aban- 
donment for failure to visit by analyzing two 
alternative time periods when the mother was 
incarcerated, the error was harmless because 
the trial court’s findings concerning the ground 
included the correct four-month period. In re 
Gracie H. Y., — S.W.3d —, 2020 Tenn. App. 
LEXIS 110 (Tenn. Ct. App. Mar. 16, 2020), 
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appeal dismissed, In re Gracie Y., — S.W.3d —, 
2020 Tenn. LEXIS 462 (Tenn. June 19, 2020). 

Ground of abandonment by the mother’s fail- 
ure to visit the children was established by 
clear and convincing evidence because the re- 
cord showed that she only had two token visits 
with the children, she was aware of her duty to 
visit the children, she had the capacity to visit, 
she did not make sufficient attempts to visit, 
and she had no justifiable excuse for not visit- 
ing. In re Gracie H. Y., — S.W.3d —, 2020 Tenn. 
App. LEXIS 110 (Tenn. Ct. App. Mar. 16, 2020), 
appeal dismissed, In re Gracie Y., — S.W.3d —, 
2020 Tenn. LEXIS 462 (Tenn. June 19, 2020). 

Evidence was not clear and convincing that a 
father’s abandonment by failure to visit was 
willful because, in addition to cutting off direct 
communication and not appearing for ex- 
changes, the mother took other steps to limit 
the father’s access to the child such as telling 
the child’s school that the father was violent 
and dangerous. At trial, the mother admitted to 
withholding visitation because the mother was 
frustrated and fed up with all the father had 
put the mother through. In re Mattie L., — 
S.W.3d —, 2020 Tenn. App. LEXIS 152 (Tenn. 
Ct. App. Apr. 14, 2020). 

“Willful failure to visit in the four months 
prior to the father’s incarceration provided an 
appropriate ground for termination of the fa- 
thers parental rights based on abandonment, 
where the mother’s testimony clearly demon- 
strated that no restraint, significant or other- 
wise, was placed on the father’s ability to visit, 
as he had the means of contacting the mother 
for visitation but chose not to make any effort 
toward visitation during the relevant time pe- 
riod. In re London B., — S.W.3d —, 2020 Tenn. 
App. LEXIS 155 (Tenn. Ct. App. Apr. 14, 2020). 

Termination of the mother’s parental rights 
was proper for abandonment by failure to visit; 
she was able to visit the child, yet only visited 
her five times during the relevant period, and 
during those visits, the mother was not fully 
present and engaged with the child, but instead 
spent much of their time together on her phone. 
The mother’s behavior was willful and her 
visits amounted to token visitation. In re Daisy 
A., — S.W.3d —, 2020 Tenn. App. LEXIS 167 
(Tenn. Ct. App. Apr. 17, 2020). 

Termination of a mother’s parental rights on 
the ground of abandonment by an incarcerated 
parent for failure to visit in the four months 
preceding the mother’s incarceration was ap- 
propriate as the mother clearly failed to engage 
in more than token visitation with the children- 
based on the mother’s fear that another child 
would also be removed from the mother’s cus- 
tody due to the mother’s continued use of illegal 
drugs while the child was in utero-and clearly 
failed to meet the mother’s burden to show that 
the failure to do so was not willful. In re Tucker 
H., — S.W.3d —, 2020 Tenn. App. LEXIS 184 
(Tenn. Ct. App. Apr. 24, 2020). 
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Termination of a mother’s parental rights 
was appropriate because the mother aban- 
doned the child by willfully failing to visit the 
child during the four months preceding the 
filing of the petition to terminate parental 
rights, as the mother made one token visitation 
of the child during that period. The mother did 
not point to any acts by the Tennessee Depart- 
ment of Children’s Services (DCS) that 
thwarted or actually prevented the mother 
from visiting the child and failed to cooperate 
with DCS and never asked for assistance to be 
provided. In re Kelty F., — S.W.3d —, 2020 
Tenn. App. LEXIS 185 (Tenn. Ct. App. Apr. 24, 
2020). 

Termination of the mother’s parental rights 
was proper under the abandonment by failure 
to visit ground, as the mother failed to prove 
that she lacked willfulness in her failure to visit 
the child or that her failure to visit was due to 
circumstances outside her control; she admit- 
ted not seeking any visitation with the child 
and she did not provide any evidence showing 
how the birth of her younger child would have 
prevented her from visiting the child. In re Eli 
H., — 8.W.3d —, 2020 Tenn. App. LEXIS 206 
(Tenn. Ct. App. May 8, 2020). 

Clear and convincing evidence supported a 
finding that the father abandoned the children 
by willful failure to visit where he made only a 
token visit in the four months prior to his 
incarceration date, he provided no financial 
support even though gainfully employed, and 
his failures were willful. In re Jessica V., — 
S.W.3d —, 2020 Tenn. App. LEXIS 275 (Tenn. 
Ct. App. June 12, 2020). 

Tennessee Department of Children’s Services 
established the ground for termination of pa- 
rental rights of abandonment by failure to visit 
by clear and convincing evidence because the 
mother, who was not in jail or incapacitated in 
any way, did not visit the child during the four 
months prior to the filing of the petition for 
termination of parental rights. Furthermore, 
the mother did not meet the mother’s burden to 
prove at trial that the mother’s failure to visit 
the child was not willful. In re Meghan M.R., — 
S.W.3d —, 2020 Tenn. App. LEXIS 457 (Tenn. 
Ct. App. Oct. 16, 2020). 

Trial court did not err in terminating the 
mother’s parental rights to the child based on 
her failure to visit the child during the deter- 
minative period because the mother did not 
establish lack of willfulness of an affirmative 
defense, as the father’s demands that she pro- 
vide documentation of a clean drug screen and 
some type of mental health assessment prior to 
resumption of supervised visitation were 
aligned with the requirements in the juvenile 
court’s order and the record revealed no indica- 
tion that the father ever prevented the mother 
from providing the juvenile court or him with 
documentation of compliance with the order. In 
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re Jude M., — S.W.38d —, 2020 Tenn. App. 
LEXIS 469 (Tenn. Ct. App. Oct. 22, 2020). 

_ Trial court’s finding of abandonment by fail- 
ure to visit was proven by clear and convincing 
evidence because a father engaged in no more 
than token visitation with the child; the father 
visited the child at most three times during the 
relevant four-month period, he had no justifi- 
able excuse for his failure to visit the child less 
than a handful of times, and there was no proof 
as to why he failed to visit more often. In re 
Brooklyn R., — S.W.3d —, 2020 Tenn. App. 
LEXIS 506 (Tenn. Ct. App. Nov. 18, 2020). 

Termination of a father’s parental rights on 
the ground of abandonment for failure to visit 
was appropriate because the father did not 
attempt to contact the children and disap- 
peared for months at a time. Furthermore, the 
father did not challenge no-contact order based 
on the father’s continued noncompliance with 
the permanency plan until when the father 
filed a motion for visitation, and the father’s 
frequent incarcerations did not prevent the 
father from contacting the children. In re 
Brayden E., — S.W.3d —, 2020 Tenn. App. 
LEXIS 549 (Tenn. Ct. App. Dec. 4, 2020). 

Father’s failure to visit the child was willful, 
and therefore the trial court properly found 
that the mother and stepfather met their bur- 
den of proving abandonment by failure to visit, 
because the record showed he never made a 
genuine effort to visit the child. The father 
would not commit to the mother’s reasonable 
request of establishing a consistent visitation 
schedule and there was no explanation as to 
why he failed to pursue visitation despite 
ample opportunity to do so. In re Ella H., — 
S.W.3d —, 2021 Tenn. App. LEXIS 12 (Tenn. Ct. 
App. Jan. 13, 2021). 

Trial court erred in finding that the mother 
abandoned the child by failure to visit; al- 
though she only visited for a total of five hours, 
it was not token, as one of her visits was 
unexpectedly cut short by the father, and the 
mother’s two other attempts to visit were de- 
clined by the father. Furthermore, there was 
communication between the mother and the 
child, including five set of texts instigated by 
the mother and three sets instigated by either 
the child or the father and stepmother. In re 
Brianna B., — S.W.3d —, 2021 Tenn. App. 
LEXIS 31 (Tenn. Ct. App. Feb. 2, 2021). 

Mother and stepfather failed to prove by 
clear and convincing evidence that the father 
willfully failed to visit because his lack of visi- 
tation during the relevant four-month period 
resulted from coercion, the mother’s refusal to 
allow visitation unless the father paid support. 
In re Mattie L., 618 S.W.3d 335, 2020 Tenn. 
LEXIS 599 (Tenn. Feb. 8, 2021). 

Termination of a mother’s parental rights to 
the mother’s child on the grounds of abandon- 
ment by failure to visit was appropriate be- 
cause there was sufficient evidence to support 
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the trial court’s findings that the mother aban- 
doned the child by failing to visit the child 
during the relevant four-month period. Fur- 
thermore, the mother failed to meet the moth- 
er’s burden to show that the mother’s failure to 
do so was not willful. In re Lucas S., — S.W.3d 
—, 2021 Tenn. App. LEXIS 67 (Tenn. Ct. App. 
Feb. 26, 2021). 

Mother established by a preponderance of 
the evidence that her failure to visit was not 
willful and thus the court reversed the finding 
that the parental termination ground of aban- 
donment by willful failure to visit was proven; 
although the mother could have made a greater 
effort, the evidence supported a finding that the 
father significantly interfered, as he hid his 
new address from her, refused to communicate 
with her unless the conversation was refereed, 
and rebuffed some of her attempts at visitation. 
In re Hayden F., — S.W.3d —, 2021 Tenn. App. 
LEXIS 119 (Tenn. Ct. App. Mar. 24, 2021). 


11. Aggravating Circumstance. 

As termination of parents’ rights over one 
child was based on numerous instances of se- 
vere child abuse, which constituted “aggravat- 
ing circumstances,” termination of their rights 
over their other child was proper without ef- 
forts towards reunification pursuant to T.C.A. 
§§ 37-1-166 and 36-1-102. In re Keara J., 376 
S.W.3d 86, 2012 Tenn. App. LEXIS 26 (Tenn. 
Ct. App. Jan. 18, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 274 (Tenn. Apr. 
Dre 212), 


12. Legal Parent. 

Trial court properly found the father to be a 
putative father of the children because he did 
not file a paternity petition concerning either of 
the children and the trial court properly found 
that he was not a legal parent because he 
presented no evidence that he executed an 
unrevoked and sworn acknowledgement of pa- 
ternity. He was recorded as the father on the 
children’s birth certificates. In re Braxton M., 
531 S.W.3d 708, 2017 Tenn. App. LEXIS 454 
(Tenn. Ct. App. July 5, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 639 (Tenn. Sept. 
29, 2017). 

Non-biological parent was not a biological 
parent, legal parent, or step parent, and she did 
not seek to adopt the child; thus, she did not fit 
within any of these statutory definitions of a 
parent, rendering her without standing to pur- 
sue a parentage action or visitation with the 
child. Pippin v. Pippin, — S.W.3d —, 2020 Tenn. 
App. LEXIS 220 (Tenn. Ct. App. May 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
509 (Tenn. Oct. 7, 2020). 

Aunt and uncle were not the child’s guard- 
ians within the meaning of the adoption statute 
and thus they were not necessary parties to the 
adoption proceeding, which was not void; aunt 
and uncle were never appointed or defined by 
law as the child’s guardian or conservator, 
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given that the juvenile court’s order only 
awarded them visitation with the child, while 
the grandparents were awarded temporary le- 
gal custody. In re M.L.S., — S.W.3d —, 2020 
Tenn. App. LEXIS 458 (Tenn. Ct. App. Oct. 16, 
2020). 

Legal parent who signed a voluntary ac- 
knowledgment of paternity (VAP) was properly 
ordered to pay child support, although the legal 
parent was not the biological father of the child, 
because the legal parent failed to prove the 
existence of a material mistake of fact that 
would have warranted rescission of the VAP 
and ordering the legal parent to pay child 
support was consistent with public policy. State 
ex rel. Kimberly C. v. Gordon S8., — S.W.3d —, 
2020 Tenn. App. LEXIS 541 (Tenn. Ct. App. 
Nov. 30, 2020). 


13. Putative Father. 

Father was the putative, rather than the 
legal, father of the child because the DNA test 
results do not appear in the record, nor is there 
an order regarding parentage or a voluntary 
acknowledgment of paternity. In re Tiffany B., 
— §.W.3d —, 2021 Tenn. App. LEXIS 58 (Tenn. 
Ct. App. Feb. 12, 2021). 


14. Surrender. 

A legal surrender of parental rights denotes a 
termination thereof and is totally separate and 
distinct from the situation where a parent 
maintains his or her parental rights but has 
relinquished custody to another. In re Estate of 
Dobbins, 987 S.W.2d 30, 1998 Tenn. App. 
LEXIS 616 (Tenn. Ct. App. 1998). 


15. Termination of Parental Rights. 

Order of termination of the mother’s parental 
rights to her son was vacated to the extent that 
it was based upon a finding of abandonment 
under T.C.A. § 36-1-102(1)(A)(iv); the trial 
court’s order failed to specify whether its deci- 
sion was based upon a determination that the 
mother willfully failed to visit or support the 
child during the period immediately preceding 
her incarceration or, rather, upon a determina- 
tion that the mother engaged in conduct prior 
to her incarceration that demonstrated a wan- 
ton disregard for her child’s welfare. State v. 
C.H.K., 154 S.W.3d 586, 2004 Tenn. App. 
LEXIS 517 (Tenn. Ct. App. 2004), appeal de- 
nied, In re J.W.P., — S.W.3d —, 2004 Tenn. 
LEXIS 937 (Tenn. Nov. 8, 2004). 

Termination of the parents’ rights based on 
abandonment under T.C.A. § 36-1- 
102(1)(A)Gii) was improper because the parents 
were never notified that the Tennessee depart- 
ment of children’s services was seeking to ter- 
minate their parental rights based on this 
ground, and the department explicitly dis- 
claimed that it was seeking termination on any 
grounds other than persistence of conditions 
and severe child abuse. In re Giorgianna H., 
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205 S.W.3d 508, 2006 Tenn. App. LEXIS 192 
(Tenn. Ct. App. 2006). 

Termination of parental rights under T.C.A. 
§§ 36-1-113(g)(6) and (i) was affirmed because 
prior to the child’s birth, the father began 
serving a ten-year prison sentence for felony 
possession of cocaine and possession with in- 
tent to sell, and there was ample evidence 
supporting the trial court’s conclusion that ter- 
mination of parental rights is in the best inter- 
est of the child. Fisher v. Young (In re K.B.H.), 
206 S.W.3d 80, 2006 Tenn. App. LEXIS 246 
(Tenn. Ct. App. 2006), appeal denied, In re 
Adoption of K. B. H., — $.W.3d —, 2006 Tenn. 
LEXIS 638( Tenn. 2006). 

Evidence clearly demonstrated a wanton dis- 
regard of the child where the evidence indi- 
cated that the mother used drugs in the later 
months of her pregnancy and she also admitted 
using drugs after the child’s birth and while 
breast feeding the child; therefore, there was 
clear and convincing evidence to support the 
termination of the mother’s parental rights on 
the ground of abandonment pursuant to T.C.A. 
§ 36-1-102(1)(A)(iv). In re S.L.A., 223 S.W.3d 
295, 2006 Tenn. App. LEXIS 808 (Tenn. Ct. 
App. 2006), appeal denied, State v. Smith (In re 
S.L.A.), — S.W.3d —, 2007 Tenn. LEXIS 344 
(Tenn. Apr. 2, 2007). 

Mother’s parental rights were properly ter- 
minated on ground of abandonment because 
she exhibited a wanton disregard for the wel- 
fare of her child, had 19 prior incarcerations, 
admitted to drug addiction problem to psycho- 
logical examiner, and admitted that her mother 
was essentially taking care of and raising her 
child. State Dep’t of Children’s Servs. v. V.N., 
279 S.W.3d 306, 2008 Tenn. App. LEXIS 645 
(Tenn. Ct. App. Oct. 27, 2008), appeal denied, 
State v. V.N., — S.W.3d —, 2009 Tenn. LEXIS 
77 (Tenn. Jan. 16, 2009). 

In a termination case, the state made reason- 
able efforts at reunification because the mother 
moved around often and failed to stay in con- 
tact with the state, the state made efforts to 
help the mother obtain subsidized housing, and 
the mother’s repeated stints in jail were a 
continuing obstacle; trial court found that the 
state provided job counseling to the mother 
during the intervals in which she was not 
incarcerated. State v. Estes, 284 S.W.3d 790, 
2008 Tenn. App. LEXIS 773 (Tenn. Ct. App. 
Dec. 30, 2008), appeal denied, — S.W.3d —, 
2009 Tenn. LEXIS 151 (Tenn. Mar. 16, 2009). 

Pursuant to T.C.A. § 36-1-102(1)(B) and (D), 
evidence clearly and convincingly established 
that a father abandoned his children by will- 
fully failing to make reasonable payments to- 
wards their support, as the amount of pay- 
ments that he made for his three children 
during the relevant four-month period were 
insignificant given his means, including his 
substantial salary and the value of his unen- 
cumbered property. In re Angela T., — S.W.3d 
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—, 2012 Tenn. App. LEXIS 112 (Tenn. Ct. App. 
Feb. 23, 2012), affd in part, rev'd in part, In re 
Angela E., 402 S.W.3d 636, 2013 Tenn. LEXIS 
303 (Tenn. Mar. 13, 2013). 

There was clear and convincing evidence that 
a father abandoned his children by willfully 
failing to visit them for a period of four consecu- 
tive months preceding the filing of the petition 
for termination of parental rights pursuant to 
T.C.A. § 36-1-113(g), despite the fact that there 
was an order in place that suspended the fa- 
ther’s visitation rights; the father had no con- 
tact with the children for three years prior 
thereto, and he took no action to reinstate 
visitation or to maintain a relationship during 
that four-month period, such that his actions 
were deemed willful under T.C.A. § 36-1- 
102(1)(A)(). In re Angela T., — S.W.3d —, 2012 
Tenn. App. LEXIS 112 (Tenn. Ct. App. Feb. 23, 
2012), affd in part, rev'd in part, In re Angela 
E., 402 S.W.3d 636, 2013 Tenn. LEXIS 303 
(Tenn. Mar. 13, 2018). 

Pursuant to T.C.A. § 36-1-102(1)(F), a fa- 
ther’s payments of child support after an origi- 
nal petition to terminate his parental rights 
was filed was not considered for purposes of an 
abandonment analysis under T.C.A. § 36-1- 
113(g). In re Angela T., —S.W.3d —, 2012 Tenn. 
App. LEXIS 112 (Tenn. Ct. App. Feb. 23, 2012), 
affd in part, rev'd in part, In re Angela E., 402 
S.W.3d 636, 2013 Tenn. LEXIS 303 (Tenn. Mar. 
18, 2018). 

Termination of parents’ rights based on per- 
sistence of conditions pursuant to T.C.A. § 36- 
1-113(g)(3) required the Department of Chil- 
dren’s Services to prove that it made 
reasonable efforts at reunification with respect 
to the father, as a determination that termina- 
tion was warranted due to his severe child 
abuse had been reversed pursuant to T.C.A. 
§§ 36-1-102 and 37-1-166(g)(4)(A); however, 
the record indicated that such efforts were 
satisfactorily made. In re Dakota C.R., 404 
S.W.3d 484, 2012 Tenn. App. LEXIS 844 (Tenn. 
Ct. App. Dec. 7, 2012), appeal denied, In re 
Dakota R., — S.W.3d —, 2013 Tenn. LEXIS 230 
(Tenn. Mar. 6, 2013). 

Contractual provisions in this case circum- 
venting the statutory procedures for the termi- 
nation of parental rights were unenforceable; 
there was no cognizable basis for the termina- 
tion of the surrogate’s parental rights. In re 
Baby, 447 S.W.3d 807, 2014 Tenn. LEXIS 642 
(Tenn. Sept. 18, 2014). 

T.C.A. § 36-1-102(48)(B) [now (50)(B)] serves 
to clarify that no termination of “any” parental 
rights of a gestational surrogate is necessary, 
but does not operate as an additional indepen- 
dent procedure for termination. In re Baby, 447 
S.W.3d 807, 2014 Tenn. LEXIS 642 (Tenn. Sept. 
18, 2014). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment due to willful failure to support 
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because it showed that the father made no 
monetary contributions to the children’s sup- 
port during the determinative period, Christ- 
mas gifts he provided in 2014 constituted no 
more than token support, he did not claim to 
have legitimate, extraordinary expenses that 
would have prevented him from sending pay- 
ments, and he acknowledged that he was ca- 
pable of earning income when not incarcerated 
but instead chose to spend his discretionary 
income on drugs. In re Braxton M., 531 S.W.3d 
708, 2017 Tenn. App. LEXIS 454 (Tenn. Ct. 
App. July 5, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 639 (Tenn. Sept. 29, 2017). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment due to willful failure to visit 
because he did not dispute that he failed to visit 
the children or speak with them during the 
determinative period and admitted that his last 
visit with the children occurred in 2014. In re 
Braxton M., 531 S.W.3d 708, 2017 Tenn. App. 
LEXIS 454 (Tenn. Ct. App. July 5, 2017), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 639 
(Tenn. Sept. 29, 2017). 

Tennessee Department of Children’s Services 
failed to prove by clear and convincing evidence 
the ground of abandonment by wanton disre- 
gard for the welfare of the children because 
there was no evidence that the father had any 
knowledge of one child when he committed the 
robbery and the record contained no evidence of 
conduct by the father showing a wanton disre- 
gard for the welfare of the children other than 
the robbery. In re Lailonnii J., — S.W.3d —, 
2019 Tenn. App. LEXIS 89 (Tenn. Ct. App. Feb. 
19; 2019). 

Clear and convincing evidence supported the 
trial court’s termination of the mother’s paren- 
tal rights based on abandonment by failure to 
provide a suitable home because the mother 
took no action to establish a suitable home until 
mid-2018 and she lost that home due to failure 
to pay rent. In re Boston G., — S.W.3d —, 2020 
Tenn. App. LEXIS 194 (Tenn. Ct. App. Apr. 29, 
2020). 

Clear and convincing evidence supported the 
trial court’s termination of the mother’s paren- 
tal rights based on abandonment by an incar- 
cerated parent because it showed that prior to 
her incarceration the mother only visited the 
child once. In re Boston G., — S.W.3d —, 2020 
Tenn. App. LEXIS 194 (Tenn. Ct. App. Apr. 29, 
2020). 

Clear and convincing evidence supported the 
trial court’s termination of the father’s parental 
rights based on abandonment by exhibiting 
wanton disregard for the child’s welfare be- 
cause the father had an extensive list of crimi- 
nal convictions and in several instances his 
pre-incarceration interactions with the mother 
were violent. In re Boston G., — S.W.3d —, 
2020 Tenn. App. LEXIS 194 (Tenn. Ct. App. Apr. 
29, 2020). 
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Even though the trial court err by applying 
two different four-month periods, as the grand- 
parents’ amended petition did not set forth 
separate or distinct allegations, the error was 
harmless because the ground of failure to sup- 
port was proven by clear and convincing evi- 
dence, as the mother conceded she never paid 
the grandparents any child support and her 
sporadic gifts were token in nature. In re Ava 
M., — S.W.3d —, 2020 Tenn. App. LEXIS 226 
(Tenn. Ct. App. May 20, 2020). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment by wanton disregard because the 
record was replete with evidence of the father’s 
recidivism, as he was arrested or incarcerated 
numerous times during the child’s life, and he 
was incarcerated at the time of the hearing. In 
re Haskel S., — S.W.3d —, 2020 Tenn. App. 
LEXIS 515 (Tenn. Ct. App. Nov. 18, 2020). 

Termination of the mother’s parental rights 
for abandonment based on the failure to visit 
ground was proper because her two abbrevi- 
ated visits, totaling around three hours and 
both of poor quality, constituted nothing more 
than token visitation during the four-month — 
period. In re Allie-Mae K., — S.W.3d —, 2020 
Tenn. App. LEXIS 529 (Tenn. Ct. App. Nov. 24, 
2020). 

Termination of the mother’s parental rights 
for abandonment based on the failure to sup- 
port was proper because the mother did not file 
an answer raising the lack of willfulness as an 
affirmative defense; neither the mother nor the 
father offered proof as to why they were unable 
to pay any support or why their lack of support 
was not willful; and the mother waived her 
right to assert a lack of willfulness. In re 
Allie-Mae K., — S.W.3d —, 2020 Tenn. App. 
LEXIS 529 (Tenn. Ct. App. Nov. 24, 2020). 

Trial court erred by terminating the mother’s 
parental rights based on failure to visit because 
her failure to bring enough books or specific 
books on visits was not a basis for sustaining 
the ground against her. The record showed that 
she had three appropriate visits with the chil- 
dren during the relevant four-month time pe- 
riod. In re Azariah R., — S.W.3d —, 2021 Tenn. 
App. LEXIS 26 (Tenn. Ct. App. Jan. 27, 2021). 

Termination of a mother’s parental rights 
was in the children’s best interests because she 
physically abused two of the children, and she 
could not provide an environment free from 
alcohol and controlled substances. In re Kayden 
A., — S.W.3d —, 2021 Tenn. App. LEXIS 46 
(Tenn. Ct. App. Feb. 7, 2021). 

Mother’s parental rights were properly ter- 
minated because the mother failed to manifest 
an ability to assume custody of the children, 
despite somewhat complying with the perma- 
nency plan prior to her incarceration, the 
mother failed to resolve her lack of suitable 
housing and did not financially support the 
children, she failed a drug screen and refused to 
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comply with later testing requests, and she did 
not address her mental health issues and never 
began individual counseling. In re Kayden A., 
— §.W.3d —, 2021 Tenn. App. LEXIS 46 (Tenn. 
Ct. App. Feb. 7, 2021). 

Termination of a mother’s parental rights 
was in the child’s best interests because due to 
the mother’s drug use and criminal behavior 
throughout the child’s life she had very little 
visitation with the child, there was no bond 
between the mother and the child, and the child 
was very bonded to the foster mother, who had 
cared for her and had custody of her for the 
majority of her life. In re Hadley R., — S.W.3d 
—, 2021 Tenn. App. LEXIS 61 (Tenn. Ct. App. 
Feb. 21, 2021). 


16. Determination of Abandonment. 

Grounds for termination of a father’s paren- 
tal rights existed because there was clear and 
convincing evidence that the father was willful 
in the father’s failure to provide support and to 
visit the children during the relevant statutory 
period as neither the mother, nor circum- 
stances outside the father’s control prevented 
the father from visiting and providing support 
to the children. Accordingly, the trial court on 
remand was to determine whether termination 
of the father’s parental rights was in the chil- 
dren’s best interests. In re James D., — 8.W.3d 
—, 2020 Tenn. App. LEXIS 56 (Tenn. Ct. App. 
Feb. 7, 2020). : 

Termination of parental rights for incarcer- 
ated parents on the ground of failure to visit 
was inappropriate because the Tennessee De- 
partment of Children’s Services failed to prop- 
erly plead the ground, and in the absence of 
evidence that indicated that the parents fully 
understood failure to visit was being tried by 
implied consent and because evidence relevant 
to the parents’ failure to visit was relevant to 
other issues, this ground for termination was 
not tried by implied consent. In re Noah A., — 
S.W.3d —, 2020 Tenn. App. LEXIS 498 (Tenn. 
Ct. App. Nov. 6, 2020). 


17. Wanton Disregard. 

Although the wanton disregard statute ap- 
plies only when the parent has knowledge of 
the child in question, this is based on the 
statutory language that requires that the par- 
ent disregard the child; conversely, termination 
for incarceration for 10 years is not based on 
the parent’s actions or knowledge, but is based 
on the parent’s status, having received a prison 
sentence of ten or more years, and thus the 
father’s knowledge of the child at the time of 
sentencing was irrelevant. In re Adrianna S., 
520 S.W.3d 548, 2016 Tenn. App. LEXIS 734 
(Tenn. Ct. App. Sept. 29, 2016), appeal denied, 
— §.W.38d —, 2017 Tenn. LEXIS 180 (Tenn. 
Mar. 14, 2017). 

Trial court’s determination that petitioners 
proved abandonment by engaging in conduct 
prior to incarceration that exhibited a wanton 
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disregard for the welfare of the child was sup- 
ported by the mother’s multiple arrests and 
incarcerations and multiple probation viola- 
tions. In re Johnathan M., 591 S.W.3d 546, 
2019 Tenn. App. LEXIS 10 (Tenn. Ct. App. Jan. 
8, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 194 (Tenn. Apr. 2, 2019). 

Trial court correctly concluded that the 
mother abandoned her children by engaging in 
conduct that would exhibit a wanton disregard 
for the children, given that she continued to use 
drugs after the children’s removal, she was 
incarcerated twice on different charges, and 
before her incarceration, she did not once visit 
the children, plus she willfully made no child 
support payments. In re Gabriella H., — 
S.W.3d —, 2019 Tenn. App. LEXIS 12 (Tenn. Ct. 
App. Jan. 8, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 75 (Tenn. Feb. 11, 2019). 

Clear and convincing evidence showed a 
mother’s abandonment of her child by wanton 
disregard because the evidence showed she (1) 
was in and out of jail, (2) never provided stable 
housing or an appropriate environment for the 
child, (8) did not address being a domestic 
violence victim, and (4) did not obtain recom- 
mended treatment and continued to relapse. In 
re J’ Khari F., — S.W.3d —, 2019 Tenn. App. 
LEXIS 60 (Tenn. Ct. App. Jan. 31, 2019). 

Termination of the mother’s parental rights 
was proper on the ground of wanton disregard 
for the children’s welfare because she violated 
her probation, engaged in criminal behavior, 
abused drugs, and failed to properly care for the 
children as none of the children had ever been 
to a dentist, and they all had serious problems 
with their teeth; they were behind on their 
immunizations when they went with the 
mother to the shelter; and, the eldest, who was 
seven years old when the children were re- 
moved from the mother’s care, had never been 
to school. In re Trey S., — S.W.3d —, 2019 Tenn. 
App. LEXIS 303 (Tenn. Ct. App. June 20, 2019). 

Termination of the father’s parental rights 
was proper on the ground of wanton disregard 
for the children’s welfare because he was physi- 
cally abusive to the mother in front of his 
daughter; at the time of trial, he had charges 
pending against him for manufacturing be- 
tween 10 and 70 pounds of a controlled sub- 
stance while the children were on their trial 
home visit; and evidence was presented that he 
was altering his urine drug tests. In re Trey S., 
— S$.W.3d —, 2019 Tenn. App. LEXIS 303 
(Tenn. Ct. App. June 20, 2019). 

Termination of the mother’s parental rights 
was proper based on the ground of abandon- 
ment through wanton disregard because she 
was incarcerated during the entire four months 
preceding the termination petition; prior to her 
incarceration, she used drugs without a pre- 
scription, and she was arrested and convicted of 
theft, DUI, and aggravated assault; and she 
stayed with her boyfriend and agreed to the 
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supervised visitation. In re Khloe B., — $.W.3d 
—, 2019 Tenn. App. LEXIS 415 (Tenn. Ct. App. 
Aug. 26, 2019). 

Termination of the mother’s parental rights 
was proper based on the ground of abandon- 
ment by wanton disregard for the child because 
the mother was incarcerated at various points 
during the four months before the termination 
petition was filed; she admitted to using co- 
caine while pregnant; and she used drugs, 
violated her probation, and was unable to su- 
pervise the child. In re Jayda S., — S.W.3d —, 
2019 Tenn. App. LEXIS 416 (Tenn. Ct. App. 
Aug. 26, 2019). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
his exhibiting a wanton disregard for the child’s 
welfare because it was undisputed that he was 
arrested multiple times in Tennessee after the 
child’s birth and he admitted that he violated 
the terms of his probation again after being 
released in 2014. These acts, when coupled 
with his history of criminal behavior before the 
child’s birth, demonstrated a pattern of conduct 
that rendered the father unfit to parent the 
child. In re Travis R., — S.W.3d —, 2019 Tenn. 
App. LEXIS 557 (Tenn. Ct. App. Nov. 13, 2019). 

Termination of parental rights for abandon- 
ment by wanton disregard was appropriate 
because a father was incarcerated when the 
termination petition was filed or during all or 
part of the four months immediately preceding 
the institution of the action and the father 
engaged in conduct prior to incarceration that 
exhibited a wanton disregard for the welfare of 
the children, as the father failed to visit or 
support the children during the periods of non- 
incarceration and had _ pending criminal 
charges. In re Nevaeh B., — S.W.3d —, 2020 
Tenn. App. LEXIS 133 (Tenn. Ct. App. Mar. 31, 
2020). 

Evidence was clear and convincing that the 
father abandoned the child by engaging in 
conduct that exhibited a wanton disregard for 
her welfare because he was incarcerated, and 
he engaged in parole violations, substance 
abuse, and assaulted the child’s mother. In re 
Isabella W., — S.W.3d —, 2020 Tenn. App. 
LEXIS 200 (Tenn. Ct. App. Apr. 29, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
592 (Tenn. Dec. 10, 2020), overruled, In re 
Neveah M., — S.W.3d —, 2020 Tenn. LEXIS 
591 (Tenn. Dec. 10, 2020). 

Tennessee law requires more to sustain the 
ground of wanton disregard than just incar- 
ceration; if a parent’s actions resulting in incar- 
ceration always are sufficient to show wanton 
disregard, the Tennessee General Assembly 
would just need to say incarceration alone is a 
ground for termination of parental rights, but it 
has not done so. The court thus vacated termi- 
nation based on the ground of wanton disre- 
gard. In re Trinity H., — S.W.3d —, 2020 Tenn. 
App. LEXIS 388 (Tenn. Ct. App. Aug. 28, 2020). 
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Termination of the mother’s parental rights 
was proper because she was incarcerated from 
November 2018 through April 2019, which was 
during part of the four months preceding the 
filing of the petition; and she exhibited wanton 
disregard for the child’s welfare as she admit- 
ted to drug use while pregnant with the child, 
and she engaged in criminal behavior while the 
child was in the custody of the Tennessee De- 
partment of Children’s Services, resulting in 
the violation of her probation and hindering her 
ability to complete the requirements of her 
permanency plan. In re Kash F., — 8.W.3d —, 
2020 Tenn. App. LEXIS 399 (Tenn. Ct. App. 
Sept. 4, 2020). 

Termination of the father’s parental rights 
was proper based on abandonment by wanton 
disregard as he knew of the child’s existence 
when he engaged in criminal activity; and his 
criminal history did not stem from one incident 
and showed a broader pattern of conduct that 
rendered him unfit or posed a risk of substan- 
tial harm to the child’s welfare. In re Sylvia H., 
— $.W.3d —, 2021 Tenn. App. LEXIS 112 
(Tenn. Ct. App. Mar. 23, 2021). 

Trial court did not err by terminating the 
parents’ rights based on abandonment by wan- 
ton disregard because he was incarcerated 
when the petition for termination was filed and 
he admitted that he had been in and out of jail 
since he turned 18. In re Adaleigh M., — S.W.3d 
—, 2021 Tenn. App. LEXIS 130 (Tenn. Ct. App. 
Mar, 31, 2021). 


18. Prospective Adoptive Parent. 

Because the foster parents had physical cus- 
tody of the child at the time the petition was 
filed, the foster parents had standing to file and 
pursue their adoption petition. In re Neveah 
W., 525 S.W.3d 223, 2017 Tenn. App. LEXIS 77 
(Tenn. Ct. App. Feb. 3, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 276 (Tenn. May 9, 
2017). 


19. Abandonment. 

Evidence was insufficient to support the trial 
court’s termination of the mother’s parental 
rights based on abandonment for willful failure 
to support because the mother’s acknowledg- 
ment during her deposition that she had be- 
tween $80 and $100 extra per month was not 
introduced into evidence and there was no 
competent evidence in the record showing that 
the mother had the ability to provide support. 
In re Alexis S., — S.W.38d —, 2019 Tenn. App. 
LEXIS 526 (Tenn. Ct. App. Oct. 29, 2019). 

Trial court failed to make sufficient specific 
findings to support its termination of the moth- 
er’s parental rights based on abandonment for 
willful failure to visit because the trial court 
made no specific findings of fact regarding the 
frequency, duration, or quality of the mother’s 
visits. In re Alexis S., — S.W.3d —, 2019 Tenn. 
App. LEXIS 526 (Tenn. Ct. App. Oct. 29, 2019). 
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36-1-103. Prior adoptions and terminations of parental rights involv- 
ing minors and prior adoptions of adults ratified. 


(a) All proceedings for the adoption of children in the courts of this state, 
including any proceedings that terminated parental or guardianship rights, 
are hereby validated and confirmed and the orders and judgments entered 
therein prior to January 1, 1996, are declared to be binding upon all parties to 
the proceedings and such parties’ privies and all other persons, until such 
orders or judgments shall be vacated as provided by law; provided, that this 
section does not apply to adoption proceedings or terminations of parental 
rights proceedings actually pending on January 1, 1996, in which the validity 
of a prior adoption or termination of parental rights proceeding is at issue. 

(b) Adoptions and terminations of parental rights pending on January 1, 
1996, and surrenders and consents executed prior to January 1, 1996, shall be 
governed by prior existing law. 

(c) All adoptions of persons who are adults as of January 1, 1996, that were 
completed before January 1, 1996, in the courts of this state, pursuant to the 
then-existing provisions of this part, are hereby in all things ratified and 
confirmed. 

(d) Notwithstanding any law to the contrary, surrenders taken and adop- 
tions filed on or after January 1, 1996, and before October 1, 1996, which 
complied with the prior adoption law that was in effect on December 31, 1995, 
are in all things ratified and confirmed and shall be valid and lawful; provided, 
that this section does not apply to adoption proceedings or terminations of 
parental rights proceedings actually pending on January 1, 1996, in which the 
validity of a prior adoption or termination of parental rights proceeding is at 
issue. It is the intent of the general assembly to prevent any declaration of 
invalidity of any surrenders or adoptions taken or filed on or after January 1, 
1996, and before October 1, 1996, for failure to properly comply with the 
provisions of chapter 532 of the Public Acts of 1995, which took effect on 
January 1, 1996, and which amended prior adoption law and procedures. This 
section is remedial legislation and shall have retrospective effect in order to 
promote the public welfare and to preserve the permanency of adoptive 
placements for children. 


History. 

Acts 1965, ch. 152, § 1; T.C.A., § 36-138; 
Acts 1978, ch. 704, § 2; T.C.A., § 36-139; § 36- 
1-138; Acts 1995, ch. 532, § 1; 1996, ch. 1054, 
§ 105. 


Compiler’s Notes. 

Former § 36-1-103, concerning persons to 
whom part is applicable, was transferred to 
§ 36-1-107, effective January 1, 1996. 


Cross-References. 
“Placement” defined, § 36-1-108. 


Law Reviews. 

Domestic Relations — Adoption — Validity of 
a Legal Adoption in Tennessee, 39 Tenn. L. Rev. 
361 (1971). 


36-1-104. Withholding of material information concerning the status 
of the parents or guardian of a child subject to surrender, 
termination of parental rights or adoption — Misde- 


meanor. 


Any person who, upon request by any party to an adoption or the party’s 
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agent or attorney, a licensed child-placing agency or licensed clinical social 
worker, the department, or the court, knowingly and willfully withholds any 
information related to the child who is the subject of a surrender, a termination 
of parental rights, or an adoption proceeding, or who knowingly and willfully 
withholds any material information concerning the identity, status, or where- 
abouts of the child’s legal parent or parents, putative father, or guardian or 
who knowingly and willfully gives false information concerning the child or the 
identity, status, or whereabouts of the child’s legal parent, putative father, or 
guardian commits a Class A misdemeanor. Nothing in this section shall be 
construed to require a person or agency to disclose any confidential or 
privileged information protected by any state or federal law or regulation. 


History. Cross-References. 
Acts 1995, ch. 532, § 1; 1996, ch. 1054, § 16; Confidentiality of public records, § 10-7-504. 
2019, ch. 36, § 18. Penalty for Class A misdemeanor, § 40-35- 
Li; 


Compiler’s Notes. 
Former § 36-1-104, concerning venue, was 
transferred to § 36-1-114. 


36-1-105. Violation of criminal provisions of part by state employee — 
Dismissal. 


Any employee of the state of Tennessee who is convicted of the violation of 
any of the criminal provisions of this part shall be instantly dismissed from the 
state service and shall never again be eligible for employment in state service. 


History. 
Acts 1995, ch. 5382, § 1. 


Compiler’s Notes. 
Former § 36-1-105, concerning petition for 
adoption, was transferred to § 36-1-115. 


36-1-106. Readoption. 


(a) Any minor child who was previously adopted under the laws of any 
jurisdiction may be subsequently readopted in accordance with this part. 

(b) With respect to a child sought to be adopted a second time or subsequent 
time by new adoptive parents, all provisions in this part relating to the 
biological parents or legal parents or guardians shall apply to the prior 
adoptive parents, except that in no case of readoption shall a biological or legal 
parent or guardian whose rights were previously terminated before the child 
was initially adopted and whose rights were not subsequently restored be 
made a party to the new adoption proceeding, nor shall such person’s 
surrender, parental consent, or waiver of interest be necessary. The prior 
adoptive parents whose rights have not been previously terminated and any 
other persons who otherwise would be entitled to notice pursuant to this part 
subsequent to the previous adoption of the child shall be the only necessary 
parties to the new termination or adoption proceedings and only their 
surrenders or parental consent, or the termination of their rights, shall be 
necessary. 

(c)(1) With respect to a child sought to be readopted under the laws of this 
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state who has been previously adopted pursuant to the laws of a foreign 
country, the circuit and chancery courts are specifically authorized to enter 
new orders of adoption as they may be required for purposes of compliance 
with any requirements of the government of the United States for children 
who were adopted in foreign countries. In such instances, if an adoption was 
conducted in accordance with the laws of the foreign jurisdiction, no further 
termination of parental rights of the child’s parents or guardians need be 
made, no home study need be conducted, no court report need be made and 
no time period for which an adoption petition must be on file before a final 
adoption order is entered shall be required. Further, no consultation of the 
putative father registry maintained by the department shall be required, 
and the affidavits otherwise required by § 36-1-120(b)(1) and (2) need not be 
filed, if the attorney, social worker, or child-placing agency, as the case may 
be, that provided professional services in the underlying foreign adoption, 
does not maintain an office in the United States. 
(2)(A) When a Tennessee resident adopts a child in a foreign country in 
accordance with the laws of the foreign country and such adoption is 
recognized as full and final by the United States government, such 
resident may file, with a petition, a copy of the decree, order or certificate 
of adoption that evidences finalization of the adoption in the foreign 
country, together with a certified translation of the decree, order or 
certificate of adoption, if it is not in English, and proof of full and final 
adoption from the United States government, with the clerk of the 
chancery or circuit court of any county in this state having jurisdiction 
over the person or persons filing such documents. 

(B) The court shall assign a docket number and file and enter the 
documents referenced in subdivision (c)(2)(A) with an order recognizing 
such foreign adoption without the necessity of a hearing. Such order, along 
with the final decree, order or certificate from the foreign country, shall 
have the same force and effect as if a final order of readoption were 
granted in accordance with this part. 

(C) When the order referenced in subdivision (c)(2)(B) is filed and 
entered, the adoptive parents may request a report of foreign birth 
pursuant to § 68-3-310 by submitting an application for report of foreign 
birth. 

(D) Individuals obtaining a report of foreign birth under subdivision 
(c)(2)(C) are exempt from the disclosure of fees requirements of § 36-1- 
116(b)(16). 


History. 

Acts 1951, ch. 202; § 31. (Williams, 
§ 9572.45); T.C.A. (orig. ed.), § 36-137; Acts 
1978, ch. 704, § 2; T.C.A. (orig. ed.), § 36-138; 
§ 36-1-137; Acts 1995, ch. 532, § 1; 1996, ch. 
1054; ;§ 17; 2008;,.ch.,231,§. 5; 2005, .chiv137; 
te Ip 


Compiler’s Notes. 
Former § 36-1-106 (Acts 1951, ch. 202, § 15 


(Williams, § 9572.29); 1959, ch. 223, § 2; impl. 
am. Acts 1975, ch. 219, § 1; T.C.A. (orig. ed.), 
§ 36-106; Acts 1986, ch. 767, § 6), concerning 
disclosure of adoption records, was repealed by 
Acts 1995, ch. 532, § 1. 


Textbooks. 
Coppock on ‘Tennessee Adoption Law, 
(1998-99 ed., Coppock). 
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NOTES TO DECISIONS 


Analysis 


1. Preclusion and Effect of Judgments. 
3. Best Interests Analysis. 


1. Preclusion and Effect of Judgments. 
As prior divorce litigation between a mother 
and father which was resolved by a parenting 
plan giving the mother visitation rights was a 
different cause of action than the father and 
stepmother’s petition to terminate the mother’s 
parental rights, res judicata did not bar the 
termination action. In re B. W., 397 S.W.3d 105, 
2013 Tenn. LEXIS 199 (Tenn. Feb. 21, 2013). 


3. Best Interests Analysis. 
Trial court’s order did not reflect that the 


trial court considered the appropriate best in- 
terests factors for termination of parental 
rights set forth in the termination of parental 
rights statute as the trial court considered the 
best interest factors in the child custody stat- 
ute, which addressed factors that a trial court 
had to consider in a suit for annulment, divorce, 
or separate maintenance; thus, the trial court’s 
conclusions as to the child’s best interests did 
not satisfy the analysis mandated by statute. In 
re Layton W., — S.W.3d —, 2020 Tenn. App. 
LEXIS 445 (Tenn. Ct. App. Oct. 6, 2020). 


36-1-107. Persons to whom this part is applicable. 


(a) Any person, irrespective of place of birth, citizenship, or place of 
residence, may be adopted or readopted in accordance with this part. 
(b) A single person may file a petition for the adoption of a child. 


(c) An adult may be adopted. 


History. 
Acts 1951, ch. 202, § 3 (Williams, § 9572.17); 
T.C.A. (orig. ed.), § 36-1038; § 36-1-103; Acts 


107), concerning name of child used in adoption 
proceedings, was repealed by Acts 1995, ch. 
532, § 1. 


1995, ch. 532, § 1. 
Textbooks. 


Tennessee Jurisprudence, 20 Tenn. Juris., 
Parent and Child, § 21. 


Compiler’s Notes. 
Former § 36-1-107 (Acts 1951, ch. 202, § 14 
(Williams, § 9572.28); T.C.A. (orig. ed.), § 36- 


NOTES TO DECISIONS 


1. Adoption of Adults. 
An adult may be adopted. Coker v. Cele- 


brezze, 241 F. Supp. 783, 1965 U.S. Dist. LEXIS 
6358 (E.D. Tenn. 1965). 


36-1-108. Entities authorized to place children for adoption — Advi- 
sory and agency capacity authorized — Injunction to stop 
illegal payments. 


(a)(1) No person, corporation, agency, or other entity, except the department 
or a licensed child-placing agency or licensed clinical social worker, as 
defined in § 36-1-102, shall engage in the placement of children for adoption; 
provided, that this section shall not be construed to prohibit any person from 
advising parents of a child or prospective adoptive parents of the availability 
of adoption, or from acting as an agent or attorney for the parents of a child 
or prospective adoptive parents in making necessary arrangements for 
adoption so long as no remuneration, fees, contributions, or things of value 
are given to or received from any person or entity for such service other than 
usual and customary legal and medical fees in connection with the birth of 
the child or other pregnancy-related expenses, or for counseling for the 
parents and/or the child, and for the legal proceedings related to the 
adoption. 
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(2) Only a licensed child-placing agency, as defined in § 36-1-102, a 
licensed clinical social worker, as defined in § 36-1-102, prospective adoptive 
parents, or a lawyer who is subject to the Tennessee supreme court rules 
regarding lawyer advertising may advertise for the placement of children for 
adoption in this state. In order to advertise for the placement of children for 
adoption in Tennessee, out-of-state licensed child placing agencies, licensed 
clinical social workers or lawyers must: 

(A) Be authorized to do business in this state under respective licensing 
laws; and 

(B) Maintain a physical office within this state or incur expenses 
involved in the transportation of a licensing consultant to the closest 
physical office of the agency, social worker or lawyer. 

(3) Any advertisement in this state for the placement of children for 
adoption in another state by an agency or individual not licensed or 
authorized to do such business in this state shall clearly state that the 
agency or individual is not licensed or authorized to do such business in this 
state. 

(b) “Placement of a child or children for adoption” means, for purposes of 
this section and § 36-1-109 and for licensing purposes in title 37, chapter 5, 
part 5, and for § 37-5-507, that a person, corporation, agency, or other entity 
is employed, contracted, or engaged, in any manner for any remuneration, fee, 
contribution, or thing of value, of any type by, or on behalf of, any person: 

(1) In the selection of prospective adoptive parents for a child by deter- 
mining the relative qualifications of prospective adoptive parents in a 
decision by that person, corporation, agency, or other entity to place any 
child or children, including specifically, but not limited to, the preparation of 
home studies, preliminary home studies, court reports for surrenders or 
adoptions, or the provision of supervision of a child in an adoptive home as 
part of the adoptive process; or 

(2)(A) In the business of arranging services or assistance directed primar- 

ily, and not as an incidental part of its primary business, toward bringing 

to or placing with prospective adoptive parents a child or children for the 
purpose of foster care leading to adoption or as an adoptive placement for 

a child or children, including, but not limited to, advertising for such 

services, accepting clients for a fee, or providing any placing services for a 

fee; 

(B) Nothing in subdivision (b)(2)(A) shall include the provision of 
reasonable and necessary legal services related to the adoption proceed- 
ings, or medical or counseling services for the child or the parent in 
connection with the child’s birth or in connection with the parent’s 
decision to relinquish the child for adoption or for counseling services for 
the prospective adoptive parents. 

(c)(1) Any court of competent jurisdiction, upon the filing of a sworn 

complaint by the department or by a licensed child-placing agency, or by any 

person aggrieved, may temporarily enjoin or restrain any person, corpora- 
tion, agency, or other entity from engaging or attempting to engage in 
placing children for adoption in violation or in threatened violation of this 
part or title 71, chapter 3, part 5, and upon final hearing, if the court 
determines that there has been a violation, or threatened violation, thereof, 
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the injunction shall be made permanent. 

(2) If the court finds that any person, corporation, agency, or other entity 

has engaged in the illegal placement of children for adoption, that person, 
corporation, agency, or other entity shall be liable for all the costs of the legal 
proceedings and for all attorney fees for private persons or private agencies 
who brought the action, or for the cost of attorney and staff time for the 
department, involved in the proceeding. 
(d)(1) In order to allow the prospective adoptive parents to have information 
available to them to permit informed choices regarding the employment of 
persons or entities involved in the placement of children, or in counseling, or 
in the provision of legal services, the department shall collect the informa- 
tion concerning fees or other costs charged by licensed child-placing agen- 
cies, licensed clinical social workers, attorneys, and counseling services that 
are disclosed in accordance with §§ 36-1-116(b)(16) and 36-1-120(b). 

(2) This information shall be used by the department to develop an 
informational database in order for the department to provide, upon request 
of prospective adoptive parents or other interested persons, information 
concerning fees charged for home studies, placement services, counseling 
and legal fees. Such information shall be made available by the department 
in written form to any person so requesting. No employee of the department 
shall make any recommendation regarding or comment upon any informa- 
tion concerning such attorney, licensed child-placing agency or licensed 
clinical social worker. 

(3) The department is specifically authorized to promulgate rules pursu- 
ant to the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5, to regulate fees charged by licensed child-placing agencies and 
licensed clinical social workers or their practices, if it determines that the 
practices of those licensed child-placing agencies or licensed clinical social 
workers demonstrate that the fees charged are excessive or that any of the 
agency’s practices are deceptive or misleading; provided, that such rules 
regarding fees shall take into account the use of any sliding fee by an agency 
or licensed clinical social worker that or who uses a sliding fee procedure to 
permit prospective adoptive parents of varying income levels to utilize the 
services of such agencies or persons. 

(4) The department shall promulgate rules pursuant to the Uniform 
Administrative Procedures Act to require that all licensed child-placing 
agencies and licensed clinical social workers provide written disclosures to 
all prospective adoptive parents of any fees or other charges for each service 
performed by the agency or person, and file an annual report with the 
department that states the fees and charges for those services, and to 
require them to inform the department in writing forty (40) days in advance 
of any proposed changes to the fees or charges for those services. 

(5) The department is specifically authorized to disclose to prospective 
adoptive parents or other interested persons any fees charged by any 
licensed child-placing agency, licensed clinical social worker, attorney or 
counseling service or counselor for all legal and counseling services provided 
by that licensed child-placing agency, licensed clinical social worker, attor- 
ney or counseling service or counselor. 


36-1-109 


History. 

Acts 1951, ch. 202, § 36 (Williams, 
§ 9572.50); impl. am. Acts 1975, ch. 219, § 1; 
T.C.A. (orig. ed.), § 36-135; Acts 1986, ch. 767, 
§ 9; T.C.A., § 36-1-134; Acts 1995, ch. 532, § 1; 
1996, ch. 1054, §§ 18, 127; 2000, ch. 981, § 54; 
2009, ch. 411, § 4; 2009, ch. 519, §8§ 1, 2; 2018, 
ch. 758, § 1; 2018, ch 875, § 36. 


Compiler’s Notes. 

Former § 36-1-108, concerning parties to 
proceedings, consent of parent or guardian, and 
service of process, was transferred to § 36-1- 
iia i 

Acts 2009, ch. 411, § 12 provided that the 
act, which amended §§ 36-1-102, 36-1-108, 37- 
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1-102, 37-2-402 and added new § 37-1-183, 
shall apply to conduct covered by the provisions 
of the act that occurs on or after July 1, 2009. 
The eighteen (18) month time period set out in 
§ 37-1-102(b)(12)(J) [now § 37-1-102(b)(13)(J)] 
shall not commence until July 1, 2009. 


Law Reviews. 

New reproductive technologies: The legal 
problem and a solution, 49 Tenn. L. Rev. 303 
(1982). 


Attorney General Opinions. 

Role of DCS in the selection of an attorney 
under adoption assistance program. OAG 14- 
57, 2014 Tenn. AG Lexis 58 (5/20/14) 


NOTES TO DECISIONS 


1. Compensation to Surrogate Parent. 
Consistent with the policies underlying 
T.C.A. §§ 36-1-108 and 36-1-109, the terms ofa 
surrogacy contract pertaining to compensation 
will only be enforceable to the extent that they 
are not contingent upon the surrogate’s surren- 
der of the child or the termination of her 


parental rights, and to the extent that they 
reflect the reasonable costs of services, ex- 
penses, or injuries related to the pregnancy, the 
birth of the child, or other matters inherent to 
the surrogacy process. In re Baby, 447 S.W.3d 
807, 2014 Tenn. LEXIS 642 (Tenn. Sept. 18, 
2014). 


36-1-109. Illegal payments in connection with placement of child — 


Penalty. 


(a) It is unlawful for any person, corporation, agency, or other entity other 
than the department or a licensed child-placing agency or licensed clinical 
social worker, as defined in § 36-1-102, that is subject to regulation by the 


department to: 


(1)(A) Charge or receive from or on behalf of any person or persons legally 
adopting or accepting a child for adoption any remuneration, fee, contri- 
bution, or thing of value whatsoever for rendering any service described in 
§ 36-1-108 in connection with the placement of such child for adoption or 
in connection with the placement of such child for foster care or adoption 
with one other than the child’s parent or parents other than that now or 


hereafter allowed by law; 


(B)G) This section shall not be construed to prohibit the payment by any 
interested person of reasonable charges or fees for hospital or medical 
services for the birth of the child, or for medical care and other 
reasonable birth-related expenses for the mother and/or child incident 
thereto, for reasonable counseling fees for the parents or prospective 
adoptive parents and/or child, for reasonable legal services or the 
reasonable costs of legal proceedings related to the adoption of any child 
or for reasonable, actual expenses for housing, food, maternity clothing, 
child’s clothing, utilities or transportation for a reasonable period not to 
exceed ninety (90) days prior to or forty-five (45) days after the birth or 
surrender or parental consent to the adoption of the child, unless a court 
with jurisdiction for the surrender or adoption of a child, based upon 
detailed affidavits of a birth mother and the prospective adoptive 
parents and such other evidence as the court may require, specifically 
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approves in a written order, based upon a motion filed by the prospective 
adoptive parents for that purpose, any expenses specifically allowed in 
this subdivision (a)(1)(B) for a period prior to or after the periods noted 
above; 

(ii) Such expenses must be incurred directly in connection with the 
maternity, birth, and/or placement of the child for adoption, or for legal 
services or for costs of legal proceedings directly related to the adoption 
of the child, or for counseling for a period of up to one (1) year for the 
parent who surrenders the child or consents to the adoption of the child; 

(iii) The payment for such expenses may only be for expenses or costs 
actually incurred during the periods permitted in subdivisions 
(a)(1)(B)G) and (ii). This shall not be construed to prohibit the actual 
payment or receipt of payment for such expenses or costs after those 
periods that were actually incurred during those periods; 

(2) Sell or surrender a child to another person for money or anything of 
value; and it is unlawful for any person to receive such minor child for such 
payment of money or thing of value; provided, that nothing herein shall be 
construed as prohibiting any person who is contemplating adopting a child 
not yet born or surrendered or for whom a parental consent may be given 
from payment of the expenses set forth in subdivision (a)(1)(B); 

(3) Having the rights and duties of a parent or guardian with respect to 
the care and custody of a minor child, assign or transfer such parental or 
guardianship rights for the purpose of, incidental to, or otherwise connected 
with, selling or offering to sell such rights and duties for money or anything 
of value; or 

(4) Assist in the commission of any acts prohibited in subdivision (a)(1), 
(a)(2), or (a)(3). 

(b) A violation of this section is a Class C felony. 

(c) Any adoption completed before March 27, 1978, shall not be affected by 


this section. 


History. 

Acts 1978, ch. 704, § 2; T.C.A., § 36-136; 
Acts 1992, ch. 1019, § 1; T.C.A., § 36-1-135; 
Acts 1995, ch. 532, § 1; 1996, ch. 1054, § 19; 
2003, ch. 231, § 6. 


Compiler’s Notes. 
Former § 36-1-109, concerning parents un- 
der eighteen, was transferred to § 36-1-110. 


Cross-References. 
Penalty for Class C felony, § 40-35-111. 


NOTES TO DECISIONS 


1. Compensation to Surrogate Parent. 
Consistent with the policies underlying 
T.C.A. §§ 36-1-108 and 36-1-109, the terms of a 
surrogacy contract pertaining to compensation 
will only be enforceable to the extent that they 
are not contingent upon the surrogate’s surren- 
der of the child or the termination of her 


parental rights, and to the extent that they 
reflect the reasonable costs of services, ex- 
penses, or injuries related to the pregnancy, the 
birth of the child, or other matters inherent to 
the surrogacy process. In re Baby, 447 S.W.3d 
807, 2014 Tenn. LEXIS 642 (Tenn. Sept. 18, 
2014). 
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36-1-110. Parent under eighteen years of age — Surrender. 


(a) A parent who has not reached eighteen (18) years of age shall have the 
legal capacity to surrender a child or otherwise give parental consent to 
adoption or execute a waiver of interest and to release such parent’s rights to 
a child, and shall be as fully bound thereby as if the parent had attained 
eighteen (18) years of age. 

(b) The court shall have the authority to appoint a guardian ad litem for the 
minor parent of a child who may be surrendered or for whom a parental 
consent or waiver of interest is given if deemed necessary to advise and assist 
the minor parent with respect to surrender, parental consent, waiver, or 


termination of the minor parent’s parental rights. 


History. 

Acts 1951, ch. 202, § 8 (Williams, § 9572.22); 
T.C.A. (orig. ed.), § 36-109; § 36-1-109; Acts 
1995, ch. 532, § 1; 1996, ch. 1054, § 20. 


Compiler’s Notes. 
Former § 36-1-110, concerning abandon- 
ment, was transferred to § 36-1-113. 


Cross-References. 
Age of majority, § 1-3-105. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Parent and Child, §§ 20, 21. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 

When One Parent Goes and the Other Parent 
Stays: The Inconsistency and Inequality of 
Guaranteeing Absent Parents Permanent Pa- 
rental Rights (Wendee M. Hilderbrand), 56 
Vand. L. Rev. 1907 (2003). 


NOTES TO DECISIONS 


Analysis 


1. Failure to Comply With Statutory Require- 
ments. 
2. Prior Orders. 


1. Failure to Comply With Statutory Re- 
quirements. 

A final adoption decree was res judicata, 

notwithstanding failure to strictly comply with 

the requirements of this section. Brown v. 


Raines, 611 S.W.2d 594, 1980 Tenn. App. LEXIS 
407 (Tenn. Ct. App. 1980). 


2. Prior Orders. 

Chancery and circuit courts may proceed 
with an adoption without considering the ef- 
fects of a prior juvenile court order concerning 
custody. In re Adoption of Hart, 709 S.W.2d 582, 
1984 Tenn. App. LEXIS 3000 (Tenn. Ct. App. 
1984). 


36-1-111. Presurrender request for home study or preliminary home 
study — Surrender of child — Consent for adoption by 
parent — Effect of Surrender — Form of surrender — 
Waiver of interest — Interpreter for non-English speaking 
parents. [Effective until July 1, 2022. See the version 
effective on July 1, 2022.] 


(a)(1) Prior to receiving a surrender by a parent of a child or prior to the 
execution of a parental consent by a parent in a petition for adoption, the 
prospective adoptive parents shall request a licensed child-placing agency, a 
licensed clinical social worker, or, if indigent under federal poverty guide- 
lines, the department, to conduct a home study or preliminary home study 
for use in the surrender, or parental consent proceeding, or in the adoption. 

(2) Acourt report based upon the home study or preliminary home study 
must be available to the court or, when using a Tennessee surrender form, to 
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the persons under subsection (g), (h), or (i), and, before the surrender to 
prospective adoptive parents is executed, the court report must be reviewed 
by the court or persons under those subsections in any surrender proceeding 
in which the surrender is not made to the department or a licensed 
child-placing agency. When a parental consent is executed, pursuant to 
§ 36-1-117(g), the court report based upon the home study or preliminary 
home study must be filed with the adoption petition, and must be reviewed 
by the court before the entry of an order of guardianship giving the 
prospective adoptive parents guardianship of the child. 

(3) All court reports submitted under this subsection (a) shall be confi- 
dential and shall not be open to inspection by any person except by order of 
the court entered on the minute book. The court shall, however, disclose to 
prospective adoptive parents any adverse court reports or information 
contained therein, but shall protect the identities of any person reporting 
child abuse or neglect in accordance with law. 

(4) Asurrendering party shall complete a social and medical history form 

as promulgated by the department of children’s services, or a substantially 
similar form, and attach the completed and executed form to the surrender- 
ing party’s pre-surrender information form. 
(b)(1) All surrenders must be made in chambers before a judge of the 
chancery, circuit, or juvenile court except as provided herein, and the court 
shall advise the person or persons surrendering the child of the right of 
revocation of the surrender and time for the revocation and the procedure for 
such revocation. 

(2) A surrender form shall be legally sufficient if it contains statements 
comparable to the “Form of Surrender” set forth in subdivision (b)(3). The 
information requested on the pre-surrender information forms under subdi- 
visions (b)(4) and (5) shall be collected, to the extent that such information 
is known to the surrendering or accepting party respectively, on the forms 
provided in subdivisions (b)(4) and (5) or by a substantially similar method 
and shall be attached to the surrender form proffered to the judge or officiant 
for execution. 


(3) 
TENNESSEE SURRENDER FORM 


I, (full name of surrendering party) , born (surrender- 
ing party’s date of birth) , sign this surrender to end my parental 
rights and responsibilities to (full name of — child) 

, born (child’s date of birth) in 
(location of child’s birth) . I am this 
child’s (circle one) mother / father / possible father / guardian. 

I surrender my parental rights to and request that this Court give 
guardianship to (a person/family with a current, approved home study, or 
a licensed child-placing agency) 


I know I only have three (3) days to change my mind and revoke this 
decision after I sign this form. This decision may not be changed if I do not 
revoke this surrender on or before (three days after 
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today, calculated under Tennessee Rule of Civil Procedure 6.01). To revoke, 
I must sign a revocation form before the Judge or officiant with me now or 
his or her successor. 

I have completed the Surrendering Party Pre-Surrender Information 
Form. I have provided true and complete answers to all the questions on 
that form to the best of my knowledge. 

I know that I should only sign this form if I want my parental rights 
terminated. If I want to talk to my own lawyer before I sign this form, I 
should tell the Judge or other officiant now and this surrender process will 
stop. I can talk to my lawyer and then decide if I still want to end my 
parental rights. 

If anyone is putting pressure on me to sign this surrender, or trying to 
make me sign against my will, or has promised me something I value in 
order to make me want to sign this surrender, I understand that I should 
tell the Judge or officiant about that before I sign this form. The Judge or 
officiant will not allow me to be forced to sign this surrender. 

No one is pressuring, threatening, or paying me to get me to sign this 
form. I believe voluntary termination of my parental rights is in the best 
interest of my child. 

By signing below I voluntarily terminate my parental rights and 
surrender my child to the person(s) or agency listed above. 

This day of p20uGa) 


Surrendering Party’s Signature 

Judge or Officiant Attestation 

I interviewed the surrendering party and witnessed execution of the 
foregoing surrender as required by T.C.A. § 36-1-111. The surrendering 
party understands that he/she is surrendering parental rights to this 
child. There is no reason to believe that this is not a voluntary act. 

The Surrendering Party’s Pre-Surrender Information Form, the surren- 
dering party’s Social and Medical History Form, and if the surrender is to 
an individual, or individuals, as opposed to an agency, the individual’s, or 
individuals’, court report based upon a current and approved home study 
are attached to this form. The Pre-Surrender Information Form and Social 
and Medical History Form are properly verified by a notary or I reviewed 
the information with the surrendering party and he/she has attested 
before me to the correctness of those forms. 

This day of , ST 


Judge or Officiant’s Signature 
Name and Title: 
Court or Employing Institution and Location: 


ACCEPTANCE BY AGENCY or PROSPECTIVE ADOPTIVE PARENT(S) 


I/We and individually or I, 
, on behalf of the licensed child-placing agency, 
, hereby accept the surrender of (child) 


from (surrendering party) and plan to adopt the surren- 
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dered child or for an agency, expect and intend to place this child for 
adoption with an appropriate family. I/We or the undersigned agency have 
physical custody of this child or will have physical custody upon discharge 
of this child from a healthcare facility. I/We or the undersigned agency 
agree(s) to assume responsibility for obtaining guardianship of the sur- 
rendered child through a court order within thirty (30) days of the date of 
the surrender. I/We or the undersigned agency agree(s), to be responsible 
for the care, custody, financial support, medical care, education, moral, 
and spiritual training of this child, pending an adoption. 

I/We have completed the Accepting Party’s Pre-Acceptance Information 
Form. The information provided in that form is true to the best of my/our 
knowledge. | 

This day of 20) 


Signature of Prospective Adoptive Parent 
Signature of Prospective Adoptive Parent 
Signature of Agency Representative and Title 


Judge or Officiant Attestation 

I interviewed the accepting parties and witnessed execution of the 
foregoing acceptance. 

The Accepting Party’s Pre-Acceptance Information Form and any ac- 
cepting individual’s/individuals’ court report based upon a current and 
approved home study are attached to this form. The Accepting Party’s 
Pre-Acceptance Information Form is properly verified by a notary or I 
reviewed the information with the accepting parties and they have 
attested before me to the correctness of the form. 

This day of } ZOMNn 


Judge or Officiant’s Signature 
Name and Title: 
Court or Employing Institution and Location: 


(4) 


SURRENDERING PARTY’S PRE-SURRENDER INFORMATION FORM 


STATE OF 
COUNTY OF 


Being duly sworn according to law, affiant would state: 
1. I am: 


a. Mother: 

(Date of Birth) or 
b. Father: 

(Date of Birth) or 
c. Legal Guardian: 

(Date of Birth) of 


2. 
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a. Child’s Name 
b. Child’s Date of Birth 
c. Child’s Place of Birth 
d. Child’s Sex 
e. Child’s Race 
3. This child was born in wedlock [ | out of wedlock | | in wedlock but 
the mother’s husband is not the child’s biological father [ ]. 
4. State the names and relationships of any other legal parents, 
putative fathers, and legal guardians for this child: 
a. 
(1) Name 
(2) Relationship to the child 


(3) Address 
(4) City, State, Zip 


(5) Telephone Number: Home: Work: 
(6) Other identifying information concerning the above identified 
other legal or biological parent/legal guardian. 








b. 
(1) Name 


(2) Relationship to the child 


(3) Address 
(4) City, State, Zip 


(5) Telephone Number: Home: Work: 
(6) Other identifying information concerning the above identified 
other legal or biological parent/legal guardian. 





5. If the above named parties’ whereabouts are unknown, please 
describe why that is the case: 

6. Is the child or surrendering parent or another legal parent of the 
child a member of a federally recognized American Indian or Alaskan 
Native tribe? 

If “yes,” please provide the name and address of the tribe, all available 
information regarding the tribal membership, including a membership 
number if there is one, or the basis for the belief that one may be a tribal 
member. If there is a tribal membership card or tribal enrollment 
document please provide a copy by attaching it to this form. 


93 


ADOPTION 36-1-111 
ff. 
a. Will this child be sent out of Tennessee to another state for 
adoption? 
Yes [ |] No[ ] 


b. If yes, name of state: 

8. Have you been paid, received, or promised any money or other 
remuneration or thing of value in connection with the birth of the 
above-named child or placement of this child for adoption? 

Yes [ ] No [ | If no, go to #9. 

If yes, please list the amount paid, to whom the payment was made, who 
made the payment, when was the payment made, and for what purpose 
the payment was made: 


9. Does the child own any real or personal property? Yes [ | No| | Ifyes, 


please describe property, its value, and any relevant circumstances: 


10. 

a. I currently have (__) legal, (__) physical, or (__) legal and 
physical custody of the child. 

b. If someone else has legal or physical custody of the child, please 
identify the person or agency that holds custody of the child and 
whether they have legal custody, physical custody, or both. 

For a custodian, other than the surrendering party, please list the 
custodians: 

Custodian(s) 


Street 


City , state , Zip 
Telephone Number: Home: Work: 


Lis 
a. There may be state assistance-money, classes, health insurance, 
food aid and such, available to help you if you parent the child yourself. 

b. There is counseling available if you want to talk to a counselor 
about your choice before you sign a surrender form. 

c. You can talk to a lawyer who only represents you, if you want to, 
before you sign a surrender form. 

Do you understand that all these things are available? Yes [ ] No [ | 
12. Contact Veto. 

I understand that information about who I am, where I live, my social 
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and medical history and other similar information will be available to the 
adopted person when he/she is 21 years old or older if the adopted person 
asks for the information. Identifying information about me will not be 
released if I am the victim of rape or incest and that fact is known to DCS 
and I have not consented to release of the information. Even if the adopted 
person obtains information about me, I understand that I may direct that 
the adopted person not be allowed to contact me by registering a “contact 
veto” on this form or separately with the Tennessee Department of 
Children’s Services at: 


Contact Veto Registry 

Post Adoption Unit 

Tennessee Department of Children’s Services 
315 Deaderick Street 

UBS Tower, 9th Floor 

Nashville, TN 37243 


I may also change my previously expressed direction regarding contact 
at the same address. If I am contacted in violation of a contact veto, the 
adopted person will be guilty of a Class B misdemeanor and I can sue them 
for injunctive relief and compensatory and punitive damages and attor- 
ney’s fees. 

a. Do you want to register a contact veto in order to prevent the 
adopted person from contacting you in the future? Yes [ | No [ ]. 

b. If identifying information about you is going to be released to the 
adopted person do you want to be notified before the information is 
released? Yes | | No [ ]. 

c. Please supply a permanent address and telephone number for the 
Department to use to consult with you regarding release of information 
about you to the adopted person: 


d. Please describe any other directions regarding future contact and 
or any information you want passed on to the adopted person: 


FURTHER, AFFIANT SAITH NOT. 
This day of mrad 


Signature: Biological [| ] Legal [ ] Mother 
Biological [ |] Legal [ ] Father 
Legal Guardian of 


Name of Child 
Sworn to and subscribed before me this the day of : 
20 
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Notary Public 

My commission expires: 

(A notary is necessary if information on this form is not reviewed by and 
acknowledged before a Judge or officiant.) 


(5) 
ACCEPTING PARTY’S PRE-ACCEPTANCE INFORMATION FORM 


STATE OF 
COUNTY OF 
Being duly sworn affiants would state: 
it 
Aybar , Prospective Adoptive 
Parent. 
b. Prospective Adoptive Parent’s Date of Birth 


c. Prospective Adoptive Parent’s Place of Birth 
d. Prospective Adoptive Parent’s Marital Status 


es 

alam , Prospective Adoptive 
Parent. 

b. Prospective Adoptive Parent’s Date of Birth 


c. Prospective Adoptive Parent’s Place of Birth 


d. Prospective Adoptive Parent’s Marital Status 
Or 
3. I am , representative of a li- 
censed child placing agency with offices at: 


4. The following costs have been paid or promised by (me/us) 
for activities involving the placement of this child. Please include, 
amount paid or promised, to whom, by whom, date paid and type of 
service or cost: 


5. 
a. ___ I/We have physical custody of this child; or 
b. ____ I/We will receive physical custody of the child from the parent 
or legal guardian within five (5) days of this surrender; or 
-¢. ___ I/We have the right to receive physical custody of the child 
upon his or her release from a hospital or health care facility; or 
d. Another person or agency currently has physical control of 


the child. I/We have presented to the court an affidavit of the person or 
agency required by T.C.A § 36-1-111(d)(6) which indicates their waiver 
of right to custody of the child upon entry of a guardianship order 
pursuant to T.C.A. § 36-1-111(0). 

6. Yes[ ] No[ ]. I/We have presented to the court a currently effective 
or updated home study or preliminary home study of my/our home 
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conducted by a licensed child-placing agency, a licensed clinical social 
worker, or the Tennessee Department of Children’s Services as required 
by Tennessee law. (Not applicable for agency placements) 


rhe 
a. 


If the child is to be removed from Tennessee for adoption in another 


state, will there be compliance with the Interstate Compact on the 
Placement of Children. 
Yes [ ] No [ ] Not Applicable [ ]. 


b. 


If yes, who will be responsible for preparing and submitting the 


ICPC package? 
FURTHER, AFFIANT SAITH NOT. 


This day of wp cAl 


Signature of Prospective Adoptive Parent 


Signature of Prospective Adoptive Parent 
OR 


Signature of Representative of Agency 
Name of Agency 
Sworn to and subscribed before me this the day of p20 : 


Notary Public 

My commission expires: 

(A notary is necessary if information on this form is not reviewed by 
and acknowledged before a Judge or officiant.) 


(6) 


REVOCATION OF SURRENDER BY A PARENT OR GUARDIAN 


STATE OF 
COUNTY OF 
Being duly sworn affiants would state: 


1y 
. Mother: 
. Father: On 


WR AFTPNnNe ee 


I am: 


Legal Guardian: Ol: 


Child’s Name: 


. Child’s Date of Birth: 

. Child’s Place of Birth: 

. Child’s Sex: 

. Child’s Race: 

. On (Date) , | executed a surrender of my parental or 


guardianship rights to the child named in #2 to: 


a. 


b. 


Prospective Adoptive Parent(s) 


Licensed Child-Placing Agency 
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c. Tennessee Department of Children’s Services 
4. The surrender was executed before: 


(Name of Judge or Officiant) 
5. I hereby revoke the surrender of the above-named child. 


FURTHER, AFFIANT SAITH NOT. 


This day of , 20 
Signature: 
Biological Legal Mother: 
Biological Legal Father: 


Legal Guardian: 





Sworn to and subscribed before me this___ day of POUR 

This Revocation of Surrender was received by me on the day 
of ES ux 

Please Print: 

Signature: 


Judge or Officiant 
(c) Asurrender or parental consent may be made or given to any prospective 
adoptive parent who has attained eighteen (18) years of age, the department, 
or a licensed child-placing agency in accordance with this section. 
(d)(1) No surrender or any parental consent shall be valid that does not 
meet the requirements of subdivision (a)(2). 

(2) No surrender or parental consent shall be valid that is made prior to 
the birth of a child, except a surrender executed in accordance with 
subsection (g). 

(3) No surrender or parental consent shall be valid that is made within 
three (3) calendar days subsequent to the date of the child’s birth, such 
period to begin on the day following the child’s birth; provided, that the court 
may, for good cause shown, which is entered in an order in the minute book 
of the court, waive this waiting period. 

(4) No surrender or parental consent shall be valid if the surrendering or 
consenting party states a desire to receive legal or social counseling until 
such request is satisfied or withdrawn. 

(5) Unless the surrender or parental consent is made to the physical 
custodian or unless the exceptions of subdivision (d)(6) otherwise apply, no 
surrender or parental consent shall be sufficient to make a child available for 
adoption in any situation where any other person or persons, the depart- 
ment, a licensed child-placing agency, or other child-caring agency in this 
state or any state, territory, or foreign country is exercising the right to 
physical custody of the child under a current court order at the time the 
surrender is sought to be executed or when a parental consent is executed, 
or when those persons or entities have any currently valid statutory 
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authorization for custody of the child. 

(6) No surrender shall be valid unless the person or persons or entity to 
whom or to which the child is surrendered or parental consent is given: 

(A) Has, at a minimum, physical custody of the child; 

(B) Will receive physical custody of the child from the surrendering 
parent or guardian within five (5) days of the surrender; 

(C) Has the right to receive physical custody of the child upon the child’s 
release from a health care facility; or 

(D) Has a sworn, written statement from the person, the department, 
the licensed child-placing agency, or child-caring agency that has physical 
custody pursuant to subdivision (d)(5), which waives the rights pursuant 
to that subdivision (d)(5). 

(e) The commissioner, or the commissioner’s authorized representatives, or 
a licensed child-placing agency, through its authorized representatives, may 
accept the surrender of a child and they shall be vested with guardianship or 
partial guardianship of the child in accordance with this section and § 36-1- 
102; provided, that the department or any licensed child-placing agency may 
refuse to accept the surrender of any child. 

(f) In any surrender proceeding, the court or other person authorized herein 
to conduct a surrender proceeding, and when a parental consent is executed in 
the adoption petition, the court shall require that the person or persons 
surrendering the child for adoption or the person or persons giving consent and 
the person or persons accepting the child through the surrender or receiving 
parental consent to satisfactorily prove their identities before the surrender is 
executed or the parental consent is accepted. No surrender or parental consent 
may be executed in any form in which the identities of the person or persons 
executing the surrender or parental consent or the person or persons or 
agencies receiving the surrender or the identity of the child whose name is 
known are left blank or in any form in which those persons, the child, or 
agencies are given pseudonyms on the form or in the petition at the time of the 
execution of the surrender or parental consent. 

(g) In cases where the person executing the surrender resides in another 
state or territory of the United States, the surrender may be made in 
accordance with the laws of such state or territory or may be made before the 
judge or chancellor of any court of record or before the clerk of any court of 
record of such state or territory and such surrender shall be valid for use in 
adoptions in this state. 

(h) In cases where the surrendering person using the Tennessee form of 
surrender or the form provided by applicable law resides or is temporarily in 
a foreign country, the surrender may be made before any officer of the United 
States armed forces authorized to administer oaths, or before any officer of the 
United States foreign service authorized to administer oaths. A citizen of a 
foreign country may, in accordance with the law of the foreign country, execute 
a surrender of a child that states that all parental rights of that person are 
being terminated or relinquished by the execution of the document or that the 
child is being given to an agency or other person for the purposes of adoption. 

(i) In cases where the person executing surrender is incarcerated in a state 
or federal penitentiary, the surrender may be executed before the warden or 
deputy warden of the penitentiary or a notary public. 
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(j)(1) When a person executing a surrender is unable to read, read in the 
English language, see, or otherwise unable to review and comprehend the 
surrender form and attachments offered for the person’s signature or 
provided on the person’s behalf, the person shall be provided with appropri- 
ate and sufficient assistance to make the documents and attachments 
understandable to the person both before and during the surrender hearing. 
The accepting party shall be responsible for payment of the cost of such 
interpreter or assistance if the surrendering party requires such assistance. 
(2)(A) The court, or other persons authorized by this part to accept 
surrenders, shall personally verify under oath by the surrendering or 
consenting person who has provided the information required surrender 
or parental consent process pursuant to this part, that the parent or 
guardian agrees with the information provided in the forms and attach- 
ments and that such person does accept the surrender of the subject child. 

(B) The pre-surrender information forms for the birth parent and 

accepting party and all required attachments must be attached to the 
surrender or parental consent when the surrender and acceptance are 
executed and maintained with the surrender or parental consent form by 
the court or the court clerk, or person authorized by this part to accept 
surrenders, and transmitted to the department as otherwise required by 
this part. 
(3)(A) In all other respects, the court, or other persons authorized by this 
part to accept surrenders, must witness the actual act of surrender, or 
must confirm the parental consent, by verifying directly with the parent or 
guardian the parent’s or guardian’s understanding and willingness to 
terminate parental rights and, by witnessing the parent’s or guardian’s 
signature on the surrender form, or by questioning the parent on the 
matters required by this part before the entry of an order of confirmation 
of the parental consent. 

(B) The court may not accept any surrenders executed prior to its 
approval of the surrender that relinquish the parent’s or guardian’s rights, 
nor may it enter any orders confirming a parental consent, based upon any 
written statement of the parent agreeing to relinquish the parent’s rights 
to the child, except as may be otherwise specifically provided by this part. 

(C) The execution of the surrender or parental consent shall occur in 
private in the chambers of the court or in another private area, and in the 
presence of the surrendering or consenting person’s legal counsel if legal 
counsel has been requested by the surrendering or consenting person. In 
the discretion of the court or other person conducting the surrender or 
parental consent proceeding, the court’s officer or other employee may be 
present. 

(4) For surrenders taken pursuant to subsection (g), (h), or (i), the 
information required by this part to be supplied by the prospective adoptive 
parents, the department, or a licensed child-placing agency and the accep- 
tance of a surrender by the prospective adoptive parents or the department 
or the licensed child-placing agency may be made by affidavit contained with 
the Tennessee surrender forms. 

(k)(1) In the case of a surrender directly to prospective adoptive parents, if 
the person surrendering the child desires to have counseling prior to 
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execution of the surrender and the child is being surrendered directly to the 
prospective adoptive parents, the prospective adoptive parents shall, if so 
requested by the surrendering person or persons, compensate a licensed 
child-placing agency, a licensed clinical social worker, or the department for 
such counseling, which must be completed before the surrender can be 
executed. 

(2) If the person surrendering the child states a desire to have legal 
counseling prior to or during the execution of a surrender directly to the 
prospective adoptive parents, the prospective adoptive parents shall, if so 
requested by the surrendering person or persons, compensate the attorney 
for such counseling sought, which must be completed before the surrender 
can be executed. 

(3) This subsection (k) shall also apply to the use of parental consents 
pursuant to § 36-1-117(g) prior to entry of the order of confirmation. 

(4) The payment of compensation by the prospective adoptive parents 
shall not establish any professional/client relationship between the prospec- 
tive adoptive parents and the counselor or attorney providing services under 
subdivisions (k)(1) and (2). 

(5) The department shall, by rule, establish the form of the certification 
required by this section, including the counseling criteria that must be met 
with the surrendering parent as part of the certification. 

(1) Before the surrender is received and before an order of guardianship is 
entered based upon a parental consent, the person or persons to whom the 
child is to be surrendered or the persons to whom a parental consent is given, 
other than the department or a licensed child-placing agency, shall present 
with the surrender executed in this state or on a Tennessee form at the time of 
the execution of the surrender or before confirmation of a parental consent by 
the court, a court report based upon a currently effective or updated home 
study or preliminary home study conducted by a licensed child-placing agency, 
a licensed clinical social worker, or the department. 

(m)(1)(A) The person or persons executing the surrender and the person or 
persons, the local representative of the department or the local represen- 
tative of the licensed child-placing agency to whom the child is surren- 
dered shall receive certified copies of the original surrender from the clerk 
of the court immediately upon the conclusion of the surrender proceeding. 

(B) Costs of all certified copies provided under this subdivision (m)(1) 
shall be taxed only to the person or persons receiving the surrender, the 
department, or the licensed child-placing agency. 

(2)(A) The original of the surrender executed before the court shall be 

entered on a special docket for surrenders and shall be styled: “In Re: 

(Child’s Name),” and shall be permanently filed by the court in a separate 

file designated for that purpose maintained by the judge, or the judge’s 

court officer, who accepted the surrender and shall be confidential and 
shall not be inspected by anyone without the written approval of the court 
where the file is maintained or by a court of competent jurisdiction with 
domestic relations jurisdiction if the file is maintained elsewhere. There 
will be no court costs or litigation tax assessed for the surrender. Within 
five (5) days, a certified copy of the surrender shall be sent by the clerk or 
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the court to the adoptions unit in the state office of the department in 

Nashville. 

(B)G) The original of the surrender executed before the persons autho- 
rized under subsections (g) and (h), or, in out-of-state correctional 
facilities under subsection (i), shall be maintained in a separate file 
designated for that purpose, which shall be confidential and shall not be 
inspected by anyone else without the written approval of a court with 
domestic relations jurisdiction where the file is maintained. 

(ii) For surrenders executed under subsection (i) in federal and state 
correctional facilities in Tennessee, the original shall be filed in a secure 
file in the office of the warden, which shall not be open to inspection by 
any other person, and after ten (10) days from the date of the surrender, 
the original shall be sent to the adoptions unit in the state office of the 
department in Nashville and a copy shall be maintained by the warden. 

(3)(A) The clerk of the court, or the department as the case may be, upon 

request, shall send certified copies of the original surrender to: 

(i) The court where the adoption petition or where the petition to 
terminate parental rights is filed; 

(ii) A party who is petitioning for an adoption in cases where the child 
was not placed by the department or a licensed child-placing agency; 
provided, however, where the child was placed by the department or a 
licensed child-placing agency, the parties petitioning for an adoption or 
termination of parental rights are not entitled to copies of the surren- 
ders made to the department or a licensed child-placing agency; and 

(iii) The department’s county office or a licensed child-placing agency 
or licensed clinical social worker that or who is performing any service 
related to an adoption or that has intervened in an adoption proceeding. 
(B) Costs of providing certified copies under this subdivision (m)(3) may 

be taxed or charged to the person, the department, or the licensed 

child-placing agency that requests the certified copies, except where the 
department, the licensed child-placing agency, or licensed clinical social 
worker is responding to an order of reference from a court or where the 
department, licensed child-placing agency, or licensed clinical social 
worker is conducting any investigation related to the adoption or to the 
child’s welfare. 
(n)(1) The party to whom the child is surrendered pursuant to subsection 
(g), (h), or (i) shall file a certified copy of the surrender of a child with the 
chancery, circuit, or juvenile court in Tennessee where the child or the 
prospective adoptive parents reside, or with the court in which an adoption 
petition is filed in Tennessee, within fifteen (15) days of the date the 
surrender is actually received, or within fifteen (15) days of the date the child 
or the person or persons to whom the child has been surrendered becomes a 
resident of this state, whichever is earlier. 

(2) The surrender filed pursuant to subdivision (n)(1) shall be recorded by 
the court and shall be processed by the clerk as required by subdivision 
(m)(2)(A). 

(3) In cases under subdivision (n)(1), where the child is in the legal 
custody of the department or a licensed child-placing agency, the surrender 
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also may be filed in the chancery, circuit, or juvenile court or other court that 

had placed custody of the child with the department or the licensed 

child-placing agency. 

(4) In cases under subdivision (n)(1), and in accordance with subsection 
(0), the court shall enter such other orders for the guardianship and 
supervision of the child as may be necessary or required pursuant to this 
section or § 36-1-118. 

(0)(1)(A)G) Asurrender, a confirmed parental consent, or a waiver of interest 
executed in accordance with this part shall have the effect of terminat- 
ing all rights as the parent or guardian to the child who is surrendered, 
for whom parental consent to adopt is given, or for whom a waiver of 
interest is executed. It shall terminate the responsibilities of the 
surrendering parent or guardian and the consenting parent. It shall 
terminate the responsibilities of the person executing a waiver of 
interest under this section for future child support or other future 
financial responsibilities pursuant to subsection (s) if the child is 
ultimately adopted; provided, that this shall not eliminate the respon- 
sibility of such parent or guardian for past child support arrearages or 
other financial obligations incurred for the care of such child prior to the 
execution of the surrender, parental consent, or waiver of interest; 
provided further, that the court may, with the consent of the parent or 
guardian, restore such rights and responsibilities, pursuant to 
§ 36-1-118(d). 

(ii) If, after determining the surrender to be in the child’s best 
interest, the department accepts a surrender of a child, who was 
previously placed for adoption by the department, from the child’s 
adoptive parent or parents, the unrevoked surrender of such child shall 
terminate the responsibilities of the surrendering adoptive parent or 
parents for future child support or other future financial responsibili- 
ties; provided, that this shall not be construed to eliminate the respon- 
sibility of such parent or parents for past child support arrearages or 
other financial obligations incurred for the care of such child prior to the 
execution of the surrender; and provided further, that the court may, 
with the consent of the parent or parents, restore such rights and 
responsibilities pursuant to § 36-1-118(d). 

(B) Notwithstanding subdivision (0)(1)(A), a child who is surrendered, 
for whom a parental consent has been executed, or for whom a waiver of 
interest has been executed, shall be entitled to inherit from a parent who 
has surrendered the child or executed a parental consent or waiver of 
interest until the final order of adoption is entered. 

(2)(A) Unless prior court orders or statutory authorization establishes 

guardianship or custody in the person or entity to whom the surrender or 

parental consent is executed, the surrender or parental consent alone does 
not vest the person, persons or entities who or that receive it with the legal 
authority to have custody or guardianship or to make decisions for the 
child without the entry of an order of guardianship or partial guardianship 
as provided in subdivision (0)(6)(A) or as provided in § 36-1-116(f). The 
court accepting the surrender or the parental consent shall not enter any 
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orders relative to the guardianship or custody of a child for whom 
guardianship or custody is already established under prior court orders or 
statutory authorization, except upon motion under subdivision (0)(4)(D) by 
the person, persons or entities to whom the surrender or parental consent 
is executed. 

(B) In order to preserve confidentiality, the court clerk or the court shall 

have a separate adoption order of guardianship minute book, which shall 
be kept locked and available for public view only upon written approval of 
the court. 
(3)(A) Except as provided in subdivisions (0)(2) and (4), a validly executed 
surrender shall confer jurisdiction of all matters pertaining to the child 
upon the court where the surrender is executed or filed until the filing of 
the adoption petition, at which time jurisdiction of all matters pertaining 
to the child shall transfer to the court where the adoption petition is filed; 
provided, that the jurisdiction of the juvenile court to adjudicate allega- 
tions concerning any delinquent, unruly, or truant acts of a child pursuant 
to title 37 shall not be suspended. 

(B) Awaiver of interest does not confer jurisdiction over the child in any 

court nor does it permit the entry of any order of custody or guardianship 
based solely upon such waiver, but shall only permit a court to find that 
that person’s parental rights, if any, are terminated. 
(4)(A) When, at the time the surrender or parental consent is executed, a 
prior court order is in effect that asserts that court’s jurisdiction over the 
child who is the subject of the surrender or parental consent, the prior 
court order shall remain effective until, and only as permitted by this 
section, an alternate disposition for the child is made by the court where 
the surrender is executed or filed or until, and only as permitted by this 
section, an alternate disposition is made for the child on the basis of a 
termination of parental rights proceeding, or, as permitted by § 36-1-116, 
until an alternate disposition for the child is made by the court where the 
adoption petition is filed. 

(B) If the prior court order under subdivision (0)(4)(A) gives the right to 
legal and physical custody of the child to a person, the department, a 
licensed child-placing agency, or other child-caring agency, a surrender or 
parental consent by the parent or guardian to any other person, persons or 
entities shall be invalid as provided under subdivision (d)(5), and any 
purported surrender or parental consent to such other person or persons 
or entities shall not be recognized to grant standing to file a motion 
pursuant to subdivision (0)(6) and § 36-1-116(f)(3) to such other person or 
persons or entities who or that received the surrender or parental consent, 
and no order of guardianship or partial guardianship based upon that 
surrender or parental consent and motion shall be effective to deprive the 
existing legal or physical custodians under the court’s prior order of legal 
or physical custody of that child. Any orders to the contrary shall be void 
and of no effect whatsoever. 

(C) If the court that has entered the prior custody order under subdi- 
vision (0)(4)(A) has subject matter jurisdiction to terminate parental or 
guardian rights at the time a surrender of the child who is the subject of 
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that order is validly executed in another court pursuant to subdivision 
(0)(4)(D) or at the time a petition to terminate parental rights is filed 
pursuant to subdivision (0)(4)(E), it shall continue to have jurisdiction to 
complete any pending petitions to terminate parental or guardian rights 
that are filed prior to the execution of the surrender or prior to the filing 
of the petition to terminate parental rights in the other court pursuant to 
subdivision (0)(4)(E). The court shall not have jurisdiction to complete any 
pending petitions to terminate parental rights subsequent to the filing of 
a petition for adoption. The court may enter orders of guardianship 
pursuant to the termination of parental rights proceedings unless prior 
thereto an order of guardianship is entered by another court pursuant to 
subdivisions (0)(4)(D) and (E). Any orders of guardianship entered pursu- 
ant to subdivisions (0)(4)(D) and (E) or pursuant to § 36-1-116 shall have 
priority over the orders of guardianship entered pursuant to this subdivi- 
sion (0)(4)(C); provided, that orders terminating parental rights entered 
pursuant to this subdivision (0)(4)(C) shall be effective to terminate 
parental rights. 

(D) If the person, persons or entities in subdivision (0)(4)(B) to whom 
the surrender is made have legal and physical custody of the child or the 
right to legal and physical custody of the child pursuant to a prior court 
order at the time the surrender is executed to them, any court with 
jurisdiction to receive a surrender may receive a surrender that is 
executed to them and shall have jurisdiction, upon their motion, to enter 
an order giving guardianship or partial guardianship to the person, 
persons or entities, and, notwithstanding subdivision (0)(4)(A), such order 
may make an alternate disposition for the child. 

(E) Notwithstanding subdivision (0)(4)(A), a person, the department, or 
a licensed child-placing agency that had custody of the child pursuant to 
a court’s prior order, may file in any court with jurisdiction to terminate 
parental or guardian rights, and in which venue exists, any necessary 
petitions to terminate the remaining parental or guardian rights of any 
person or persons to the child, and if they have any subsequent orders of 
guardianship or partial guardianship based upon an executed surrender 
or a termination of parental rights from the other court of competent 
jurisdiction, they may place the child for adoption in accordance with those 
subsequent orders. 

(5) If multiple surrenders or parental consents are received with respect 
to the same child in different courts, subject to the restrictions of subdivi- 
sions (0)(2) and (4), the court that first receives a surrender or parental 
consent or in which the surrender is first filed pursuant to subsection (n), 
and that enters an order of guardianship or partial guardianship, shall have 
jurisdiction of the child and shall issue any necessary orders of reference 
required by this section. Any other court that receives a surrender or 
parental consent or in which a surrender or parental consent is filed 
pursuant to subsection (n) subsequent to the surrender shall, upon notifica- 
tion by the first court, send the original of the surrender or filed pleading to 
the first court and shall retain a certified copy of the original in a closed file, 
which shall not be accessed by any person without the written order of the 
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court. 
(6)(A) Subject to the restrictions of subdivisions (0)(2) and (4), a validly 
executed surrender under this section or a parental consent shall give to 
the person to whom the child is surrendered or to whom a parental consent 
is given standing to file a written motion for an express order of 
guardianship or partial guardianship, as defined in § 36-1-102, from the 
court where the child was surrendered or where, under subsection (n), the 

surrender was filed, or in the court that, pursuant to subdivision (0)(4)(A), 

has granted legal custody of the child to such person, or in the court in 

which the adoption petition is filed. A validly executed surrender shall 
entitle the department or the licensed child-placing agency that received 
the surrender to have the court enter an order of guardianship pursuant 

to subdivision (0)(6)(C). 

(B) The motion, which may be filed by any person or by that person’s 
attorney, shall contain an affidavit that the party seeking the order of 
guardianship or partial guardianship has physical custody of the child, or 
if filed at the time of the execution of the surrender or the filing of the 
adoption petition containing a parental consent, it shall contain the 
affidavits otherwise required by subdivision (d)(6). 

(C) If the person, the department, or the licensed child-placing agency 
to whom the child is surrendered or to whom parental consent is given has 
physical custody or has otherwise complied with the requirements of 
subdivision (d)(6), and if there has been full compliance with the other 
provisions of this section, the court may, contemporaneously with the 
surrender or the filing of an adoption petition, immediately upon written 
motion by the person or the person’s attorney, and the court shall, if the 
surrender is to a licensed child-placing agency or the department, enter an 
order giving the person, the licensed child-placing agency, or the depart- 
ment, guardianship or partial guardianship of the child. 

(D) Acopy of the surrender, the motion and any resulting order shall be 
sent by the clerk to the adoptions unit in the state office of the department 
in Nashville, which shall record the surrender, the motion, and the order 
and their dates of filing and entry for purposes of tracking the child’s 
placement status and the status of the adoption process involving the 
child. 

(7) If an order of guardianship is entered, the appointed guardians shall 
have authority to act as guardian ad litem or next friend of the child in any 
suit by the child against third parties while the child is in the care and 
custody of the petitioners. The court may appoint a special guardian for the 
child for such purpose upon motion by the department for a child in its 
guardianship. 

(8) If the court grants guardianship or custody of the child upon the filing 
of the surrender or upon the filing of a parental consent and the child is 
possessed of any real or personal property to be administered, the court shall 
appoint a guardian of the property of the child if no guardian of the property 
exists, and such guardian may be the same person or persons who are 
guardians of the person of the child except if the child is in the guardianship 
of the department in which case another person or entity shall be appointed. 
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(p)(1) Upon receipt of the surrender or upon filing a parental consent for an 
adoption by a person other than a related person, and if no home study had 
been completed or updated within six (6) months prior to the surrender or 
the filing of a parental consent, and no court report based upon the home 
study has been filed with the court, the court shall, by an order of reference 
issued within five (5) days, direct that a home study be conducted and filed 
as provided in this part. 

(2) The order of reference shall be directed to a licensed child-placing 
agency or a licensed clinical social worker unless the prospective adoptive 
parents are indigent under current federal poverty guidelines, in which case 
the order shall be directed to the department. 

(3) The court report based upon the home study shall be filed with the 
court within sixty (60) days of the date of the order of reference. 

(4) The court shall order a licensed child-placing agency, a licensed 
clinical social worker, or the department, if the parents are indigent under 
federal poverty guidelines, to provide supervision for the child who is in the 
home of prospective adoptive parents pursuant to a surrender or a parental 
consent under this section, and to make any necessary court reports that the 
court should have concerning the welfare of the child pending entry of the 
final order in the case; provided, that this subdivision (p)(4) shall not apply 
when the surrender is made to related persons. 

(5) If the adoption petition is filed before the home study is completed or 
before the court report based upon the home study is filed, and the adoption 
petition is filed in a court other than the one where the surrender was 
executed, the court where the surrender was executed shall, upon request of 
the court where the adoption petition is filed or upon motion of the 
prospective adoptive parents, send any court report it receives to the 
adoption court. 

(6) Unless they are indigent under federal poverty guidelines, the pro- 
spective adoptive parents shall be assessed by the court the costs of the study 
and the supervision of the placement by the agency, and the costs shall be 
paid by them to the licensed child-placing agency or licensed clinical social 
worker that performed the home study or supervision. 

(q)(1) Failure to fully comply with this section or failure to file the surrender 
executed pursuant to subsection (g), (h), or (i) within the fifteen-day period 
required by subsection (n), or failure to obtain an order of guardianship in 
accordance with this section within thirty (30) days of the date the surrender 
is executed or filed, or within thirty (30) days of the date parental consent is 
filed, shall be grounds for removal of the child from the physical care and 
control of the person, the department, or licensed child-placing agency 
receiving the surrender; provided, that this shall not apply when the 
persons, the department or the licensed child-placing agency have legal 
custody or partial guardianship under an order of a court entered prior to the 
execution of the surrender or parental consent or pursuant to any statutory 
authority giving custody to the department or licensed child-placing agency. 

(2) Asworn complaint concerning the grounds alleged in subdivision (q)(1) 
and concerning the best interests of a child for whom a surrender is sought 
or on whom a surrender or parental consent was executed or guardianship 
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order entered, or which complaint otherwise seeks to present proof concern- 

ing the best interests of the child, may be filed by any person, the 

department, a licensed child-placing agency, or a licensed clinical social 
worker. 

(3) The complaint may be filed in the court where the surrender was 
executed or filed or where the adoption petition containing a parental 
consent was filed. If the surrender was not executed or filed in Tennessee or 
if the surrender was not executed before a court or if the surrender was not 
filed at all, then the complaint may be filed in the circuit, chancery, or 
juvenile court in the county where the child resides. 

(r)(1)(A) Upon its own motion or upon the complaint filed pursuant to 
subsection (q) and subject to the restrictions concerning custody of the 
child who is not in the custody of the prospective adoptive parents as 
stated in subdivisions (0)(2) and (4) and § 36-1-116(f)(1), the court receiv- 
ing the surrender or entering the order of guardianship or partial 
guardianship and the adoption court to which jurisdiction may be trans- 
ferred may make any suitable provisions for the care of the child and, 
notwithstanding the restrictions of subdivisions (0)(2) and (4) and § 36- 
1-116(f)(1), the court shall have jurisdiction to enter any necessary orders, 
including any emergency ex parte orders for the child’s emergency 
protection, care, and supervision based upon probable cause that the 
child’s health and safety is immediately endangered; provided, that such 
emergency orders shall only remain effective for thirty (80) days when the 
restrictions of subdivisions (0)(2) and (4) and § 36-1-116(f)(1) apply. 

(B) If another court has jurisdiction under a prior order because of such 
restrictions, upon completion of all proceedings to protect the child, the 
court shall then return all jurisdiction over the child to the court having 
jurisdiction under the prior order; provided, that the juvenile court shall 
maintain jurisdiction pursuant to title 37 to adjudicate allegations of 
delinquency, unruliness, or truancy involving the child. 

(C) If the child has no legal custodian with authority to provide 
temporary care for the child, then, subject to the restrictions of subdivi- 
sions (0)(2) and (4) and § 36-1-116(f)(1), the court shall give temporary 
legal custody pursuant to § 37-1-140 to the department or a licensed 
child-placing agency until full compliance has been effected and until a 
guardianship or partial guardianship order can be entered, or until some 
other disposition is made for the child by the court. The court may permit 
the department or a licensed child-placing agency, in its discretion, to 
place the child with any suitable person, including the prospective 
adoptive parents, under the department’s or the licensed child-placing 
agency's supervision. 

-(D) If an emergency ex parte order removes the child from the custody 
of the prospective adoptive parents or the department or licensed child- 
placing agency, a preliminary hearing shall be held within five (5) days, 
excluding Saturdays, Sundays, and legal holidays, to determine if prob- 
able cause exists for the continuance of such order. 

(2) The prospective adoptive parents or entities from which the child was 
removed shall be necessary parties at the preliminary hearing and the final 
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hearing, and the court may order the department or a licensed child-placing 
agency or licensed clinical social worker to provide any necessary informa- 
tion or court reports concerning the welfare of the child as it may require. 

(3) A final hearing shall be held within thirty (30) days of the date of the 
preliminary hearing, except for good cause entered upon the record. 

(4) Upon the final hearing, and based upon clear and convincing evidence 

that the action is in the best interests of the child, the court shall have 
jurisdiction to enter an order removing the child from the prospective 
adoptive parents or other custodian or guardian of the child, and may award 
temporary legal custody giving any person, the department or licensed 
child-placing agency, or a child-caring agency, the care and custody of the 
child as provided under § 37-1-140 or may enter a guardianship or partial 
guardianship order with the rights provided under this part, all subject to 
the rights of any remaining parent or guardian. 
(s)(1) Notwithstanding any other law to the contrary, a waiver of interest 
and notice, when signed under oath by the alleged biological father, shall 
serve to waive the alleged biological father’s interest in the child and the 
alleged biological father’s rights to notice of any proceedings with respect to 
the child’s adoption, custody or guardianship. The alleged biological father 
who executes the waiver shall not be required to be made a party to any 
adoption proceedings, custody or guardianship proceedings with respect to 
the child and shall not be entitled to receive notice thereof, and the court in 
any adoption proceeding, notwithstanding any law to the contrary, shall 
have jurisdiction to enter a final order of adoption of the child based upon the 
waiver, and in other proceedings to determine the child’s legal custody or 
guardianship shall have jurisdiction to enter an order for those purposes. 
The waiver may not be revoked. 

(2)(A) The execution of the waiver, in conjunction with a final order of 

adoption of the child, shall irrevocably terminate all rights the alleged 

biological father has or may have to the child and any rights the child has 
or may have relative to the alleged biological father. Upon entry of a final 
order of adoption of the child, the waiver, except as provided in subdivision 

(s)(2)(B), shall also terminate the responsibility of the alleged biological 

father for any future child support or other financial obligations to the 

child, or to the child’s mother that are related to the child’s support, 
arising after the date of the execution of the waiver. 

(B) If, after execution of the waiver, a final order of adoption is not 
entered, and a parentage action is initiated against the alleged biological 
father or the alleged biological father executes a voluntary acknowledg- 
ment of paternity, the alleged biological father shall become liable for child 
support or other financial obligations to the child, or to the child’s mother 
that are related to the child’s support, arising after the execution of the 
waiver and beginning with the date of the entry of an order establishing 
the biological father’s parentage to the child or upon the date of the 
biological father’s execution of a voluntary acknowledgment of paternity; 
provided, if paternity is later established, the alleged biological father who 
executed the waiver shall be liable for all or a portion of the actual medical 
and hospital expenses of the child’s birth and all or a portion of the 
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mother’s prenatal and postnatal care up to thirty (30) days following the 

child’s birth if the parentage action is initiated or the voluntary acknowl- 

edgment of paternity is executed within two (2) years of the date of the 
execution of the waiver. 

(3) The waiver shall not be valid for use by a legal father as defined under 
§ 36-1-102 or for any man listed as the father of a child on the child’s birth 
certificate. 

(4) The waiver of interest and notice may be executed at any time after 
the biological mother executes a statement identifying such person as the 
biological father or possible biological father of the biological mother’s child 
to be born, or at any time after the birth of the child. 

(5) The waiver of interest and notice shall be legally sufficient if it 
contains a statement comparable to the following: 


WAIVER OF INTEREST AND NOTICE 


STATE OF ) 
COUNTY OF ) 

Pursuant to Tennessee Code Annotated, § 36-1-111(s), and first being duly 
sworn according to law, affiant would state the following: 


My name is . I understand that I have been named by 

, the mother of a child [to be born], or a [child who was born 

in (City) (State) on the ____ day of 
YAY (ore20 )], as the father or possible father of that child. I 





further understand that the mother has placed or wishes to place this child 
for adoption or that the child is the subject of legal proceedings leading to the 
child’s adoption or leading to a determination of the child’s legal custody or 
guardianship. 

I am not necessarily admitting or saying that I am the father of this child, 
but if I am, I do not wish to provide care for this child, and I feel it would be 
in the child’s best interest for this adoption to occur, or for other custody or 
guardianship proceedings to occur in the child’s best interests. I hereby 
formally waive any right to notice of the legal proceedings: to adopt this 
child; to otherwise make this child available for adoption; or to award the 
child’s legal custody or guardianship to other persons or agencies. I hereby 
formally waive any further parental rights to the child and execute this 
document to finally terminate my rights, if I have any rights, to this child, 
upon entry of a final order of adoption for this child. 

If the child is not yet born: 


[I have received and reviewed a copy of the statement of the child’s 
mother in which the mother identifies me as the father of the child.] 


I consent to adoption of this child by any persons chosen by the child’s 
mother or by any public or private agency, and consent to the establishment 
of any legal custody or guardianship arrangements for the child. 

I understand that by execution of this waiver, this child may be adopted by 
other persons or that other custody or guardianship proceedings regarding 
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the child’s status may occur and that I will have no rights, if I have any, to 
act as parent, to visit with, or otherwise be involved in this child’s life, unless 
and until a legal relationship is established between me and the child. 

I further understand that I may not revoke this waiver at any time after 
I sign it. 

I further understand that if the child is not adopted, that legal proceedings 
can be brought to seek to establish me as the legal father, and I may become 
liable for financial support or financial obligations for this child or to the 
child’s mother that are related to the child’s support, arising after I sign this 
waiver, and beginning on the date an order is entered that establishes me as 
the child’s father or beginning on the date I sign a voluntary acknowledg- 
ment of paternity of the child. I also understand that if the child is not 
adopted and paternity is later established by legal proceedings, or if I sign a 
voluntary acknowledgement of paternity, I could be liable for all or a portion 
of the actual medical and hospital expenses of the child’s birth and all or a 
portion of the mother’s prenatal and postnatal care up to thirty (30) days 
following the child’s birth if the legal proceeding to establish me as the 
child’s father is brought, or the voluntary acknowledgment of paternity of 
the child is signed, within two (2) years of the date I sign this waiver. 

FURTHER, AFFIANT SAITH NOT. 


DATED: THE ____ DAY OF SL itty YA Ohes. my). 
Alleged Father (Please Print) 
Signature of Alleged Father 
Address 
Personally appeared before me the above-named who is 


known to me and who acknowledged that he executed the above Waiver of 
Interest and Notice as his own free and voluntary act. 


Notary Public 
My commission expires: 


(t)(1) Notwithstanding any other law to the contrary, a denial of paternity 
and notice of a child, when signed under oath by the child’s legal father 
claiming not to be the child’s biological father, who is not the child’s adoptive 
father, and when accompanied by credible proof that the legal father is not 
the father of the child, shall waive the legal father’s parental rights and all 
parental interests with respect to the child. No further notice to the legal 
father or termination of the legal father’s parental rights is necessary for the 
child to be placed in guardianship or adopted. “Credible proof” includes the 
written sworn statement of the child’s mother. 

(2) The parental rights of a man denying paternity of a child are 
terminated and the man’s future parental responsibilities with respect to the 
child are terminated upon adoption of the child by other persons. 

(3) The denial of paternity and notice shall not be valid for use by a legal 
father who is also a biological parent as defined in § 36-1-102. 
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(4) Adenial of paternity and notice under this section may be executed at 
any time after conception of the child who is the subject of the denial, and 
may not be revoked by the father unless the adoption plan is abandoned. A 
father who executes a denial of paternity and notice under this section 
relinquishes any right to petition to have the father’s legal or biological 
relationship to the child determined by a court. 

(5) The denial of paternity and notice shall be legally sufficient if it 
contains a statement comparable to the following: 

DENIAL OF PATERNITY AND NOTICE BY A LEGAL FATHER 
STATE OF 
COUNTY OF 


Pursuant to Tennessee Code Annotated § 36-1-111(t), and first being duly 
sworn according to law, affiant would state the following: 


My name is . I am personally ac- 
quainted with , the biological mother of 
, a child [to be born], or a [child who 
was born] in (City) 
(Statejy won othe Vo" day of 

ea) 


I am or I have been told that I am or may be the presumed and/or legal 
father of the above-named child. 


I AM CERTAIN THAT I AM NOT THE BIOLOGICAL FATHER OF 
THIS CHILD. 


I understand that the mother has placed or wishes to place this child for 
adoption, or that the child is the subject of legal proceedings leading to the 
child’s adoption, or leading to a determination of the child’s legal custody 
or guardianship. I do not want custody of this child. I either agree with an 
adoption plan or I do not wish to be involved in the decision. 


I HEREBY WAIVE MY PARENTAL RIGHTS TO THIS CHILD, IF 
I HAVE ANY RIGHTS, AND I WANT MY PARENTAL RIGHTS, IF 
ANY, TO BE TERMINATED WITHOUT FURTHER ACTION BY, OR 
NOTICE TO, ME. 


I formally waive my rights to notice of legal proceedings regarding the 
child including: adoption, custody, guardianship, and termination of other 
parents’ rights and any other similar actions. 


I understand that by my execution of this Denial of Paternity and 
Notice, along with the finalization of the child’s adoption, I will lose any 
right I may have to act as parent, to visit with, or otherwise be involved in 
this child’s life. I also relinquish any right to petition to have my legal and 
biological relationship to this child determined by a court. 


I FURTHER UNDERSTAND THAT I MAY NOT REVOKE THIS 
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I also understand that while this denial is not revocable, it is not 
effective to terminate my parental rights or responsibilities unless or until 
an adoption of the child is finalized. If the adoption is not finalized, I 
understand that I retain any rights that I otherwise had to rebut a 
presumption that I am the father of the child. 


FURTHER AFFIANT SAITH NOT this DAY OF : 
20 


Legal Father (Please Print) 
Signature of Legal Father 
Address 


City, State, Zip Code 


Personally appeared before me the above-named 

___, who is known to me and who acknowl- 

edged that he executed the above Denial of Paternity and Notice as his 
own free and voluntary act. 


Notary Public My commission ex- 

pires: 
(u)(1) If a child is surrendered to a person other than a licensed child- 
placing agency or the department, and, after the expiration of the three-day 
period for revocation, the person or persons to whom the child was surren- 
dered decide that they no longer wish to adopt the child, and if no order of 
guardianship has been entered by a court that gives those persons who had 
received the surrender the guardianship of the child, they may surrender the 
child to a licensed child-placing agency or the department without notice to 
the parent or guardians who originally had executed the surrender to them. 

(2) In this event, the licensed child-placing agency or the department 
shall have the same rights as set forth above just as if the child had been 
originally surrendered to them; provided, that if the court has entered a 
guardianship order as set forth above, the surrender cannot be utilized in 
this manner, and a motion must be made to the court to modify the existing 
guardianship order. 

(3) Certified copies of all such surrenders and orders modifying any order 
of guardianship shall be sent by the clerk to the adoptions unit in the state 
office of the department in Nashville. 


113 


History. 

Acts 1995; ch. 532; § 1; 1996, ch. 1054, 
§§ 21-39, 106-110; 1998, ch. 1098, § 3; 2000, 
ch, 922, § 3; 2003, ch. 231, § 7; 2005, ch. 409, 
§) 122010)'ch: 915,.§ 1; 2015; ch. 113} $~4; 2016; 
ch. 636, § 1; 2016, ch. 919, §§ 3-5; 2018, ch. 
875, §§ 21-31, 37; 2019, ch. 36, §§ 1, 2, 5-17. 


Compiler’s Notes. 

Former § 36-1-111 (Acts 1951, ch. 202, § 6 
(Williams, § 9572.20); 1975, ch. 196, § 1; 
T.C.A. (orig. ed.), § 36-111; Acts 1984, ch. 681, 
§ 2; 1986, ch. 767, § 1; 1992, ch. 994, §§ 2, 3), 
concerning children born out of wedlock, was 
repealed by Acts 1995, ch. 532, § 1, effective 
January 1, 1996. 

This section, as enacted by Acts 1995, ch. 532, 
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did not contain a subdivision (p)(3). The com- 
piler has redesignated (p)(4) in the act as (p)(3). 


Cross-References. 
Confidentiality of public records, § 10-7-504. 
Penalty for Class B misdemeanor, § 40-35- 
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Older, 67 Tenn. L. Rev. 1019 (2000). 


NOTES TO DECISIONS 


Analysis 


. Compliance With Statutory Requirements. 
. Construction. 

. Guardianship Orders. 

. Appeal of Custody Petition Rendered Moot. 
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. Compliance With Statutory Require- 
ments. 

Where the biological mother did not contend 
that the juvenile judge failed to ask the ques- 
tions required by T.C.A. § 36-1-111(k)(1)(C)(), 
and was knowledgeable about and comfortable 
with her decision at the time of the surrender, 
the proceedings substantially complied with 
the requirements contained in this section. In 
re Hatcher, 16 S.W.3d 792, 1999 Tenn. App. 
LEXIS 832 (Tenn. Ct. App. 1999). 

Where proceedings substantially complied 
with the requirements in this section for a valid 
surrender, biological mother no longer had 
standing to raise other unfulfilled require- 
ments that undoubtedly lurk in the labyrin- 
thine provisions of the adoption laws. In re 
Hatcher, 16 S.W.3d 792, 1999 Tenn. App. 
LEXIS 832 (Tenn. Ct. App. 1999). 

Notwithstanding the fact that the biological 
parent surrendered all parental rights to the 
child, the parent had the right to choose the 
child’s adoptive parent, subject to the trial 
court’s later determination that the proposed 
adoption was in the child’s best interests. In re 
M.J.S., 44 S.W.3d 41, 2000 Tenn. App. LEXIS 
704 (Tenn. Ct. App. 2000). 

Dismissal of maternal grandparents’ com- 
plaint was appropriate because, although the 
grandparents were allowed to intervene when a 
parent surrendered parental rights to the par- 
ent’s minor child to adoptive parents, the 
grandparents failed to present clear and con- 
vincing evidence that the child’s best interest 
was served by taking the child away from the 
adoptive parents. In re R.S.M., 466 S.W.3d 766, 
2015 Tenn. App. LEXIS 93 (Tenn. Ct. App. Feb. 


27, 2015), appeal denied, In re Rebecca M., — 
S.W.3d —, 2015 Tenn. LEXIS 479 (Tenn. June 
11 2015), 


2. Construction. 

Adoption statutes repeatedly utilize the 
terms, physical custody and legal custody, as 
two distinct and separate concepts; the statu- 
tory sections intimate that the concept of physi- 
cal custody is synonymous with having physical 
possession of the child inasmuch as they ex- 
pressly provide for an order of custody to follow. 
In re Joseph F., 492 S.W.3d 690, 2016 Tenn. 
App. LEXIS 227 (Tenn. Ct. App. Mar. 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
377 (Tenn. May 10, 2016). 

Term “legal custody” denotes a distinction 
from physical possession, which is demon- 
strated by the fact that the Department of 
Children’s Services often exercises legal cus- 
tody or guardianship over children who are in 
the possession of foster parents or relatives. In 
re Joseph F., 492 S.W.3d 690, 2016 Tenn. App. 
LEXIS 227 (Tenn. Ct. App. Mar. 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
377 (Tenn. May 10, 2016). 

Construing the language of the adoption and 
termination statutory scheme, the term “physi- 
cal custody” as utilized in the statutory sections 
would be synonymous with having physical 
possession of a child and would not require a 
court order or other judicial act; the statutory 
definition of custody contained in the juvenile 
court statutory scheme is inapplicable in the 
context of a termination or adoption proceed- 
ing, and physical custody means physical pos- 
session of a child, as granted by a parent, 
guardian, child-placing agency, or court, but 
physical custody as used in the statutory 
scheme does not include the unlawful taking of 
a child. In re Joseph F., 492 S.W.3d 690, 2016 
Tenn. App. LEXIS 227 (Tenn. Ct. App. Mar. 31, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 377 (Tenn. May 10, 2016). 
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Guardianship order pursuant to the surren- 
der statute cannot be entered when an adoption 
court has previously assumed exclusive juris- 
diction and any guardianship actions were 
thereby suspended pursuant to the adoption 
statute; the court interprets the surrender stat- 
ute as authorizing the entry of a guardianship 
order only in the absence of a suspension due to 
a pending adoption petition, and the surrender 
statute entitles Tennessee Department of Chil- 
dren’s Services to obtain the entry of an order of 
guardianship only in the absence of any exist- 
ing suspension of guardianship proceedings 
pursuant to the adoption statute. In re Neveah 
W., 525 S.W.3d 223, 2017 Tenn. App. LEXIS 77 
(Tenn. Ct. App. Feb. 3, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 276 (Tenn. May 9, 
2017). 


3. Guardianship Orders. 

Chancery court had exclusive jurisdiction 
over all matters pertaining to the child due to 
the filing of the adoption petition in 2014, and 
pursuant to the adoption statute, any separate 
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proceedings seeking guardianship of the child 
should have been suspended pending orders in 
the adoption proceeding and should not have 
been heard until final adjudication of the adop- 
tion; the chancery court was not authorized to 
enter the order awarding guardianship of child 
to the department in the context of the surren- 
der proceeding. In re Neveah W., 525 S.W.3d 
223, 2017 Tenn. App. LEXIS 77 (Tenn. Ct. App. 
Feb. 3, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 276 (Tenn. May 9, 2017). 


4, Appeal of Custody Petition Rendered 
Moot. 

Because the grandson’s parents surrendered 
their parental rights as to him and the juvenile 
court awarded custody to the Tennessee De- 
partment of Children’s Services, the juvenile 
court’s order adjudicating the grandmother’s 
petition for custody was displaced as to the 
grandson, and therefore the grandmother’s ap- 
peal was moot. In re Brilee E., — S.W.3d —, 
2021 Tenn. App. LEXIS 163 (Tenn. Ct. App. Apr. 
20,202 1). 


36-1-111. Presurrender request for home study or preliminary home 
study — Surrender of child — Consent for adoption by 
parent — Effect of Surrender — Form of surrender — 
Waiver of interest — Interpreter for non-English speaking 
parents. [Effective on July 1, 2022. See the version effec- 


tive until July 1, 2022.] 


(a)(1) Prior to receiving a surrender by a parent of a child or prior to the 
execution of a parental consent by a parent in a petition for adoption, the 
prospective adoptive parents shall request a licensed child-placing agency, a 
licensed clinical social worker, or, if indigent under federal poverty guide- 
lines, the department, to conduct a home study or preliminary home study for 
use in the surrender, or parental consent proceeding, or in the adoption. 

(2) A court report based upon the home study or preliminary home study 
must be available to the court or, when using a Tennessee surrender form, to 
the persons under subsection (g), (h), or (i), and, before the surrender to 
prospective adoptive parents is executed, the court report must be reviewed by 
the court or persons under those subsections in any surrender proceeding in 
which the surrender is not made to the department or a licensed child-placing 
agency. When a parental consent is executed, pursuant to § 36-1-117(g), the 
court report based upon the home study or preliminary home study must be 
filed with the adoption petition, and must be reviewed by the court before the 
entry of an order of guardianship giving the prospective adoptive parents 
guardianship of the child. 

(3) All court reports submitted under this subsection (a) shall be confiden- 
tial and shall not be open to inspection by any person except by order of the 
court entered on the minute book. The court shall, however, disclose to 
prospective adoptive parents any adverse court reports or information con- 
tained therein, but shall protect the identities of any person reporting child 
abuse or neglect in accordance with law. 
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(4) A surrendering party shall complete a social and medical history form 

as promulgated by the department of children’s services, or a substantially 
similar form, and attach the completed and executed form to the surrendering 
party’s pre-surrender information form. 
(b)(1) All surrenders must be made in chambers before a judge of the 
chancery, circuit, or juvenile court except as provided herein, and the court 
shall advise the person or persons surrendering the child of the right of 
revocation of the surrender and time for the revocation and the procedure for 
such revocation. 

(2) A surrender form shall be legally sufficient if it contains statements 
comparable to the “Form of Surrender” set forth in subdivision (b)(3). The 
information requested on the pre-surrender information forms under subdi- 
visions (b)(4) and (5) shall be collected, to the extent that such information is 
known to the surrendering or accepting party respectively, on the forms 
provided in subdivisions (b)(4) and (5) or by a substantially similar method 
and shall be attached to the surrender form proffered to the judge or officiant 
for execution. 


(3) 
TENNESSEE SURRENDER FORM 


I, (full name of surrendering party) born (surrender- 
ing party’s date of birth) sign this surrender to end my parental 
rights and responsibilities to (full name OF ee CEL) 
born (child’s date of birth) in 
(location of child’s birth) . Tam this 
child’s (circle one) mother / father / possible father / guardian. 

I surrender my parental rights to and request that this Court give 
guardianship to (a person/ family with a current, approved home study, or 
a licensed child-placing agency) 











I know I only have three (3) days to change my mind and revoke this 
decision after I sign this form. This decision may not be changed if I do not 
revoke this surrender on or before (three days after today, 
calculated under Tennessee Rule of Civil Procedure 6.01). To revoke, I must 
sign a revocation form before the Judge or officiant with me now or his or 
her successor. 

I have completed the Surrendering Party Pre-Surrender Information 
Form. I have provided true and complete answers to all the questions on 
that form to the best of my knowledge. 

I know that I should only sign this form if I want my parental rights 
terminated. If I want to talk to my own lawyer before I sign this form, I 
should tell the Judge or other officiant now and this surrender process will 
stop. I can talk to my lawyer and then decide if I still want to end my 
parental rights. 

If anyone is putting pressure on me to sign this surrender, or trying to 
make me sign against my will, or has promised me something I value in 
order to make me want to sign this surrender, I understand that I should 
tell the Judge or officiant about that before I sign this form. The Judge or 
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officiant will not allow me to be forced to sign this surrender. 

No one is pressuring, threatening, or paying me to get me to sign this 
form. I believe voluntary termination of my parental rights is in the best 
interest of my child. 

By signing below I voluntarily terminate my parental rights and 
surrender my child to the person(s) or agency listed above. 

This day of ZO sonar 





Surrendering Party’s Signature 

Judge or Officiant Attestation 

I interviewed the surrendering party and witnessed execution of the 
foregoing surrender as required by T.C.A. § 36-1-111. The surrendering 
party understands that he/she is surrendering parental rights to this 
child. There is no reason to believe that this is not a voluntary act. 

The Surrendering Party’s Pre-Surrender Information Form, the surren- 
dering party’s Social and Medical History Form, and if the surrender is to 
an individual, or individuals, as opposed to an agency, the individual’s, or 
individuals’, court report based upon a current and approved home study 
are attached to this form. The Pre-Surrender Information Form and Social 
and Medical History Form are properly verified by a notary or I reviewed 
the information with the surrendering party and he/she has attested before 
me to the correctness of those forms. 

This day of 0) oonae 





Judge or Officiant’s Signature 
Name and Title: 
Court or Employing Institution and Location: 


ACCEPTANCE BY AGENCY or PROSPECTIVE ADOPTIVE PARENT(S) 








I/We and individually or I, 
on behalf of the licensed child-placing agency, 

hereby accept the surrender of (child) 

from (surrendering party) and plan to adopt the surren- 


dered child or for an agency, expect and intend to place this child for 
adoption with an appropriate family. I/ We or the undersigned agency have 
physical custody of this child or will have physical custody upon discharge 
of this child from a healthcare facility. I/We or the undersigned agency 
agree(s) to assume responsibility for obtaining guardianship of the surren- 
dered child through a court order within thirty (30) days of the date of the 
surrender. I/We or the undersigned agency agree(s), to be responsible for 
the care, custody, financial support, medical care, education, moral, and 
spiritual training of this child, pending an adoption. 

I/We have completed the Accepting Party’s Pre-Acceptance Information 
Form. The information provided in that form is true to the best of my/our 
knowledge. 


This day of 20 





Signature of Prospective Adoptive Parent 
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Signature of Prospective Adoptive Parent 
Signature of Agency Representative and Title 


Judge or Officiant Attestation 

I interviewed the accepting parties and witnessed execution of the 
foregoing acceptance. 

The Accepting Party’s Pre-Acceptance Information Form and any accept- 
ing individual’s/individuals’ court report based upon a current and 
approved home study are attached to this form. The Accepting Party’s 
Pre-Acceptance Information Form is properly verified by a notary or I 
reviewed the information with the accepting parties and they have attested 
before me to the correctness of the form. 

This day of Ue dere 





Judge or Officiant’s Signature 
Name and Title: 
Court or Employing Institution and Location: 


(4) 
SURRENDERING PARTY'S PRE-SURRENDER INFORMATION FORM 
STATE OF 
COUNTY OF 
Being duly sworn according to lau, affiant would state: 
iy tei 
a. Mother: 
(Date of Birth) or 
b. Father: 
(Date of Birth) or 
c. Legal Guardian: 
(Date of Birth) of 
2: 


a. Child’s Name 

b. Child’s Date of Birth 

c. Child’s Place of Birth 

d. Child’s Sex 

e. Child’s Race 
"3. This child was born in wedlock [ ] out of wedlock [ ] in wedlock but 
the mother’s husband is not the child’s biological father [ /. 


4. State the names and relationships of any other legal parents, putative 
fathers, and legal guardians for this child: 
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a. 
(1) Name 


(2) Relationship to the child 


(3) Address 
(4) City, State, Zip 


(5) Telephone Number: Home: Work: 
(6) Other identifying information concerning the above identified 
other legal or biological parent/legal guardian. 





b. 
(1) Name 


(2) Relationship to the child 


(3) Address 
(4) City, State, Zip 


(5) Telephone Number: Home: Work: 
(6) Other identifying information concerning the above identified 
other legal or biological parent/legal guardian. 


5. If the above named parties’ whereabouts are unknown, please describe 
why that is the case: 

6. Is the child or surrendering parent or another legal parent of the child 
a member of a federally recognized American Indian or Alaskan Native 
tribe? 

If “yes,” please provide the name and address of the tribe, all available 
information regarding the tribal membership, including a membership 
number if there is one, or the basis for the belief that one may be a tribal 
member. If there is a tribal membership card or tribal enrollment document 
please provide a copy by attaching it to this form. 


p 
a. Will this child be sent out of Tennessee to another state for adoption? 
Yes { J Noi] 
b. If yes, name of state: 

8. Have you been paid, received, or promised any money or other 
remuneration or thing of value in connection with the birth of the 
above-named child or placement of this child for adoption? 

Yes [ ] No[ / If no, go to #9. 

If yes, please list the amount paid, to whom the payment was made, who 
made the payment, when was the payment made, and for what purpose the 
payment was made: 
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9. Does the child own any real or personal property? Yes[ |] No[ /] If yes, 
please describe property, its value, and any relevant circumstances: 


10. 

Gnd currenty, hovel i lesa, (1. iphysical,. or (i) légal and 
physical custody of the child. 

b. If someone else has legal or physical custody of the child, please 
identify the person or agency that holds custody of the child and whether 
they have legal custody, physical custody, or both. 

For a custodian, other than the surrendering party, please list the 
custodians: 

Custodian(s) 


Street 


City State Zip 
Telephone Number: Home: Work: 








y Of ks 

a. There may be state assistance-money, classes, health insurance, 
food aid and such, available to help you if you parent the child yourself. 

b. There is counseling available if you want to talk to a counselor 
about your choice before you sign a surrender form. 

c. You can talk to a lawyer who only represents you, if you want to, 
before you sign a surrender form. 

Do you understand that all these things are available? Yes [ ] No[ | 


FURTHER, AFFIANT SAITH NOT: 


This day of 20 





Signature: Biological [ ] Legal [ | Mother 
Biological [ ] Legal [ | Father 
Legal Guardian of 


Name of Child 
Sworn to and subscribed before me this the day of , 

BOR Lis 
Notary Public 

My commission expires: 

(A notary is necessary if information on this form is not reviewed by and 
acknowledged before a Judge or officiant.) 
(5) 
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ACCEPTING PARTY'S PRE-ACCEPTANCE INFORMATION FORM 


STATE OF 
COUNTY OF 
Being duly sworn affiants would state: 
Jk: 
a. Il am 
Parent. 
b. Prospective Adoptive Parent’s Date of Birth 


Prospective Adoptive 





c. Prospective Adoptive Parent’s Place of Birth 
d. Prospective Adoptive Parent’s Marital Status 


2, 

a. Il am 
Parent. 

b. Prospective Adoptive Parent’s Date of Birth 


Prospective Adoptive 





c. Prospective Adoptive Parent’s Place of Birth 


d. Prospective Adoptive Parent’s Marital Status 
Or 
3. lam representative of a li- 
censed child placing agency with offices at: 





4. The following costs have been paid or promised by (me/us) 
for activities involving the placement of this child. Please include, 
amount paid or promised, to whom, by whom, date paid and type of 
service or cost: 


WY 

a. ____ I/We have physical custody of this child; or 

6b. ___ I/We will receive physical custody of the child from the parent 
or legal guardian within five (5) days of this surrender; or 

c. ____ I/We have the right to receive physical custody of the child 
upon his or her release from a hospital or health care facility; or 

a: Another person or agency currently has physical control of the 


child. I/We have presented to the court an affidavit of the person or 
agency required by T.C.A§ 36-1-111(d)(6) which indicates their waiver of 
right to custody of the child upon entry of a guardianship order pursuant 
to T.C.A. § 36-l-111(o). 

6. Yes[ | No[ /. I/We have presented to the court a currently effective 
or updated home study or preliminary home study of my/our home 
conducted by a licensed child-placing agency, a licensed clinical social 
worker, or the Tennessee Department of Children’s Services as required 
by Tennessee law. (Not applicable for agency placements) 

it 

a. If the child is to be removed from Tennessee for adoption in another 
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state, will there be compliance with the Interstate Compact on the 
Placement of Children. 
Yes [ |] No[ / Not Applicable [ /. 

b. If yes, who will be responsible for preparing and submitting the 
ICPC package? 


FURTHER, AFFIANT SAITH NOT. 


This day of 20 





Signature of Prospective Adoptive Parent 


Signature of Prospective Adoptive Parent 
OR 


Signature of Representative of Agency 
Name of Agency Peseta ois th Nel enl od gt 
Sworn to and subscribed before me this the day of v.20 


Notary Public 
My commission expires: 
(A notary is necessary if information on this form is not reviewed by 
and acknowledged before a Judge or officiant.) 
(6) 


REVOCATION OF SURRENDER BY A PARENT OR GUARDIAN 


STATE OF 
COUNTY OF 
Being duly sworn affiants would state: 
Lam: 
. Mother: 
. Father: 
Legal Guardian: 


or 


of: 








. Child’s Name: 
. Child’s Date of Birth: 
. Child’s Place of Birth: 
. Child’s Sex: 
. Child’s Race: 
. On (Date) I executed a surrender of my parental or 
guardianship rights to the child named in #2 to: 
a. Prospective Adoptive Parent(s) 


Wh aAaneregnwaee 





b. Licensed Child-Placing Agency 
c. Tennessee Department of Children’s Services 


4, The surrender was executed before: 
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(Name of Judge or Officiant) 
5. I hereby revoke the surrender of the above-named child. 


FURTHER, AFFIANT SAITH NOT. 








This day of 20 
Signature: 
Biological Legal Mother: 
Biological Legal Father: 
Legal Guardian: 
Sworn to and subscribed before me this day of , 20 ' 
This Revocation of Surrender was received by me on the day 
of 20 
Please Print: 
Signature: 


Judge or Officiant 
(c) A surrender or parental consent may be made or given to any prospective 
adoptive parent who has attained eighteen (18) years of age, the department, or 
a licensed child-placing agency in accordance with this section. 
(d)(1) No surrender or any parental consent shall be valid that does not meet 
the requirements of subdivision (a)(2). 

(2) No surrender or parental consent shall be valid that is made prior to 
the birth of a child, except a surrender executed in accordance with subsection 
(g). 

(3) No surrender or parental consent shall be valid that is made within 
three (3) calendar days subsequent to the date of the child’s birth, such period 
to begin on the day following the child’s birth; provided, that the court may, 
for good cause shown, which is entered in an order in the minute book of the 
court, waive this waiting period. 

(4) No surrender or parental consent shall be valid if the surrendering or 
consenting party states a desire to receive legal or social counseling until such 
request is satisfied or withdrawn. 

(5) Unless the surrender or parental consent is made to the physical 
custodian or unless the exceptions of subdivision (d)(6) otherwise apply, no 
surrender or parental consent shall be sufficient to make a child available for 
adoption in any situation where any other person or persons, the department, 
a licensed child-placing agency, or other child-caring agency in this state or 
any state, territory, or foreign country is exercising the right to physical 
custody of the child under a current court order at the time the surrender is 
sought to be executed or when a parental consent is executed, or when those 
persons or entities have any currently valid statutory authorization for 
custody of the child. 

(6) No surrender shall be valid unless the person or persons or entity to 
whom or to which the child is surrendered or parental consent is given: 

(A) Has, at a minimum, physical custody of the child; 
(B) Will receive physical custody of the child from the surrendering 
parent or guardian within five (5) days of the surrender; 
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(C) Has the right to receive physical custody of the child upon the child’s 
release from a health care facility; or 

(D) Has a sworn, written statement from the person, the department, the 
licensed child-placing agency, or child-caring agency that has physical 
custody pursuant to subdivision (d)(5), which waives the rights pursuant to 
that subdivision (d)(5). 

(e) The commissioner, or the commissioner’s authorized representatives, or a 
licensed child-placing agency, through its authorized representatives, may 
accept the surrender of a child and they shall be vested with guardianship or 
partial guardianship of the child in accordance with this section and $ 36-1- 
102; provided, that the department or any licensed child-placing agency may 
refuse to accept the surrender of any child. 

(f) In any surrender proceeding, the court or other person authorized herein 
to conduct a surrender proceeding, and when a parental consent is executed in 
the adoption petition, the court shall require that the person or persons 
surrendering the child for adoption or the person or persons giving consent and 
the person or persons accepting the child through the surrender or receiving 
parental consent to satisfactorily prove their identities before the surrender is 
executed or the parental consent is accepted. No surrender or parental consent 
may be executed in any form in which the identities of the person or persons 
executing the surrender or parental consent or the person or persons or agencies 
receiving the surrender or the identity of the child whose name is known are left 
blank or in any form in which those persons, the child, or agencies are given 
pseudonyms on the form or in the petition at the time of the execution of the 
surrender or parental consent. 

(g) In cases where the person executing the surrender resides in another state 
or territory of the United States, the surrender may be made in accordance with 
the laws of such state or territory or may be made before the judge or chancellor 
of any court of record or before the clerk of any court of record of such state or 
territory and such surrender shall be valid for use in adoptions in this state. 

(h) In cases where the surrendering person using the Tennessee form of 
surrender or the form provided by applicable law resides or is temporarily in a 
foreign country, the surrender may be made before any officer of the United 
States armed forces authorized to administer oaths, or before any officer of the 
United States foreign service authorized to administer oaths. A citizen of a 
foreign country may, in accordance with the law of the foreign country, execute 
a surrender of a child that states that all parental rights of that person are 
being terminated or relinquished by the execution of the document or that the 
child is being given to an agency or other person for the purposes of adoption. 

(i) In cases where the person executing surrender is incarcerated in a state or 
federal penitentiary, the surrender may be executed before the warden or deputy 
warden of the penitentiary or a notary public. 

G)(L) When a person executing a surrender is unable to read, read in the 

English language, see, or otherwise unable to review and comprehend the 

surrender form and attachments offered for the person’s signature or pro- 

vided on the person’s behalf, the person shall be provided with appropriate 
and sufficient assistance to make the documents and attachments under- 
standable to the person both before and during the surrender hearing. The 
accepting party shall be responsible for payment of the cost of such interpreter 
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or assistance if the surrendering party requires such assistance. 
(2)(A) The court, or other persons authorized by this part to accept 
surrenders, shall personally verify under oath by the surrendering or 
consenting person who has provided the information required surrender or 
parental consent process pursuant to this part, that the parent or guardian 
agrees with the information provided in the forms and attachments and 
that such person does accept the surrender of the subject child. 
(B) The pre-surrender information forms for the birth parent and 
accepting party and all required attachments must be attached to the 
surrender or parental consent when the surrender and acceptance are 
executed and maintained with the surrender or parental consent form by 
the court or the court clerk, or person authorized by this part to accept 
surrenders, and transmitted to the department as otherwise required by 
this part. 
(3)(A) In all other respects, the court, or other persons authorized by this 
part to accept surrenders, must witness the actual act of surrender, or must 
confirm the parental consent, by verifying directly with the parent or 
guardian the parent’s or guardian’s understanding and willingness to 
terminate parental rights and, by witnessing the parent’s or guardian’s 
signature on the surrender form, or by questioning the parent on the 
matters required by this part before the entry of an order of confirmation of 
the parental consent. 
(B) The court may not accept any surrenders executed prior to its 
approval of the surrender that relinquish the parent’s or guardian’s rights, 
nor may it enter any orders confirming a parental consent, based upon any 
written statement of the parent agreeing to relinquish the parent’s rights to 
the child, except as may be otherwise specifically provided by this part. 
(C) The execution of the surrender or parental consent shall occur in 
private in the chambers of the court or in another private area, and in the 
presence of the surrendering or consenting person’s legal counsel if legal 
counsel has been requested by the surrendering or consenting person. In the 
discretion of the court or other person conducting the surrender or parental 
consent proceeding, the court’s officer or other employee may be present. 
(4) For surrenders taken pursuant to subsection (g), (h) or (i), the informa- 
tion required by this part to be supplied by the prospective adoptive parents, 
the department, or a licensed child-placing agency and the acceptance of a 
surrender by the prospective adoptive parents or the department or the 
licensed child-placing agency may be made by affidavit contained with the 
Tennessee surrender forms. 
(k)(L) In the case of a surrender directly to prospective adoptive parents, if the 
person surrendering the child desires to have counseling prior to execution of 
the surrender and the child is being surrendered directly to the prospective 
adoptive parents, the prospective adoptive parents shall, if so requested by the 
surrendering person or persons, compensate a licensed child-placing agency, 
a licensed clinical social worker, or the department for such counseling, which 
must be completed before the surrender can be executed. 

(2) If the person surrendering the child states a desire to have legal 
counseling prior to or during the execution of a surrender directly to the 
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prospective adoptive parents, the prospective adoptive parents shall, if so 

requested by the surrendering person or persons, compensate the attorney for 

such counseling sought, which must be completed before the surrender can be 
executed. 

(3) This subsection (k) shall also apply to the use of parental consents 
pursuant to § 36-1-117(g) prior to entry of the order of confirmation. 

(4) The payment of compensation by the prospective adoptive parents shall 
not establish any professional/client relationship between the prospective 
adoptive parents and the counselor or attorney providing services under 
subdivisions (k)(1) and (2). 

(5) The department shall, by rule, establish the form of the certification 
required by this section, including the counseling criteria that must be met 
with the surrendering parent as part of the certification. 

(l) Before the surrender is received and before an order of guardianship is 
entered based upon a parental consent, the person or persons to whom the child 
is to be surrendered or the persons to whom a parental consent is given, other 
than the department or a licensed child-placing agency, shall present with the 
surrender executed in this state or on a Tennessee form at the time of the 
execution of the surrender or before confirmation of a parental consent by the 
court, a court report based upon a currently effective or updated home study or 
preliminary home study conducted by a licensed child-placing agency, a 
licensed clinical social worker, or the department. 

(m)(L)(A) The person or persons executing the surrender and the person or 
persons, the local representative of the department or the local representa- 
tive of the licensed child-placing agency to whom the child is surrendered 
shall receive certified copies of the original surrender from the clerk of the 
court immediately upon the conclusion of the surrender proceeding. 

(B) Costs of all certified copies provided under this subdivision (m)(1) 
shall be taxed only to the person or persons receiving the surrender, the 
department, or the licensed child-placing agency. 

(2)(A) The original of the surrender executed before the court shall be 

entered on a special docket for surrenders and shall be styled: “In Re: 

(Child’s Name),” and shall be permanently filed by the court in a separate 

file designated for that purpose maintained by the judge, or the judge’s 

court officer, who accepted the surrender and shall be confidential and shall 
not be inspected by anyone without the written approval of the court where 
the file is maintained or by a court of competent jurisdiction with domestic 
relations jurisdiction if the file is maintained elsewhere. There will be no 
court costs or litigation tax assessed for the surrender. Within five (5) days, 

a certified copy of the surrender shall be sent by the clerk or the court to the 

adoptions unit in the state office of the department in Nashville. 

(B)G) The original of the surrender executed before the persons autho- 

rized under subsections (g) and (h), or, in out-of-state correctional 
facilities under subsection (i), shall be maintained in a separate file 
designated for that purpose, which shall be confidential and shall not be 
inspected by anyone else without the written approval of a court with 
domestic relations jurisdiction where the file is maintained. 
(ii) For surrenders executed under subsection (1) in federal and state 
correctional facilities in Tennessee, the original shall be filed in a secure 
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file in the office of the warden, which shall not be open to inspection by 
any other person, and after ten (10) days from the date of the surrender, 
the original shall be sent to the adoptions unit in the state office of the 
department in Nashville and a copy shall be maintained by the warden. 

(3)(A) The clerk of the court, or the department as the case may be, upon 

request, shall send certified copies of the original surrender to: 

(i) The court where the adoption petition or where the petition to 
terminate parental rights is filed; 

(iit) A party who is petitioning for an adoption in cases where the child 
was not placed by the department or a licensed child-placing agency; 
provided, however, where the child was placed by the department or a 
licensed child-placing agency, the parties petitioning for an adoption or 
termination of parental rights are not entitled to copies of the surrenders 
made to the department or a licensed child-placing agency; and 

(iit) The department’s county office or a licensed child-placing agency 
or licensed clinical social worker that or who is performing any service 
related to an adoption or that has intervened in an adoption proceeding. 
(B) Costs of providing certified copies under this subdivision (m)(3) may 

be taxed or charged to the person, the department, or the licensed child- 
placing agency that requests the certified copies, except where the depart- 
ment, the licensed child-placing agency, or licensed clinical social worker is 
responding to an order of reference from a court or where the department, 
licensed child-placing agency, or licensed clinical social worker is conduct- 
ing any investigation related to the adoption or to the child’s welfare. 

(n)(1) The party to whom the child is surrendered pursuant to subsection (g), 
(h) or (i) shall file a certified copy of the surrender of a child with the chancery, 
circuit, or juvenile court in Tennessee where the child or the prospective 
adoptive parents reside, or with the court in which an adoption petition is 
filed in Tennessee, within fifteen (15) days of the date the surrender is actually 
received, or within fifteen (15) days of the date the child or the person or 
persons to whom the child has been surrendered becomes a resident of this 
state, whichever is earlier. 

(2) The surrender filed pursuant to subdivision (n)(1) shall be recorded by 
the court and shall be processed by the clerk as required by subdivision 
(m)(2)(A). 

(3) In cases under subdivision (n)(1), where the child is in the legal custody 
of the department or a licensed child-placing agency, the surrender also may 
be filed in the chancery, circuit, or juvenile court or other court that had 
placed custody of the child with the department or the licensed child-placing 
agency. 

(4) In cases under subdivision (n)(1), and in accordance with subsection 
(o), the court shall enter such other orders for the guardianship and 
supervision of the child as may be necessary or required pursuant to this 
section or § 36-1-118. 

(o)(D(A)G) A surrender, a confirmed parental consent, or a waiver of interest 
executed in accordance with this part shall have the effect of terminating 
all rights as the parent or guardian to the child who is surrendered, for 
whom parental consent to adopt is given, or for whom a waiver of interest 
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is executed. It shall terminate the responsibilities of the surrendering 
parent or guardian and the consenting parent. It shall terminate the 
responsibilities of the person executing a waiver of interest under this 
section for future child support or other future financial responsibilities 
pursuant to subsection (s) if the child is ultimately adopted; provided, 
that this shall not eliminate the responsibility of such parent or guardian 
for past child support arrearages or other financial obligations incurred 
for the care of such child prior to the execution of the surrender, parental 
consent, or waiver of interest; provided further, that the court may, with 
the consent of the parent or guardian, restore such rights and responst- 
bilities, pursuant to § 36-1-118(d). 

(ii) If, after determining the surrender to be in the child’s best interest, 
the department accepts a surrender of a child, who was previously placed 
for adoption by the department, from the child’s adoptive parent or 
parents, the unrevoked surrender of such child shall terminate the 
responsibilities of the surrendering adoptive parent or parents for future 
child support or other future financial responsibilities; provided, that 
this shall not be construed to eliminate the responsibility of such parent 
or parents for past child support arrearages or other financial obliga- 
tions incurred for the care of such child prior to the execution of the 
surrender; and provided further, that the court may, with the consent of 
the parent or parents, restore such rights and responsibilities pursuant to 
§ 36-1-118(d). 

(B) Notwithstanding subdivision (0)(1)(A), a child who is surrendered, 

for whom a parental consent has been executed, or for whom a waiver of 
interest has been executed, shall be entitled to inherit from a parent who 
has surrendered the child or executed a parental consent or waiver of 
interest until the final order of adoption is entered. 
(2)(A) Unless prior court orders or statutory authorization establishes 
guardianship or custody in the person or entity to whom the surrender or 
parental consent is executed, the surrender or parental consent alone does 
not vest the person, persons or entities who or that receive it with the legal 
authority to have custody or guardianship or to make decisions for the 
child without the entry of an order of guardianship or partial guardianship 
as provided in subdivision (0)(6)(A) or as provided in § 36-1-116(f). The 
court accepting the surrender or the parental consent shall not enter any 
orders relative to the guardianship or custody of a child for whom 
guardianship or custody is already established under prior court orders or 
statutory authorization, except upon motion under subdivision (0)(4)(D) by 
the person, persons or entities to whom the surrender or parental consent is 
executed. 

(B) In order to preserve confidentiality, the court clerk or the court shall 
have a separate adoption order of guardianship minute book, which shall 
be kept locked and available for public view only upon written approval of 
the court. 

(3)(A) Except as provided in subdivisions (0)(2) and (4), a validly executed 
surrender shall confer jurisdiction of all matters pertaining to the child 
upon the court where the surrender is executed or filed until the filing of the 
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adoption petition, at which time jurisdiction of all matters pertaining to the 
child shall transfer to the court where the adoption petition is filed; 
provided, that the jurisdiction of the juvenile court to adjudicate allega- 
tions concerning any delinquent, unruly, or truant acts of a child pursuant 
to title 37 shall not be suspended. 

(B) A waiver of interest does not confer jurisdiction over the child in any 

court nor does it permit the entry of any order of custody or guardianship 
based solely upon such waiver, but shall only permit a court to find that 
that person’s parental rights, if any, are terminated. 
(4)(A) When, at the time the surrender or parental consent is executed, a 
prior court order is in effect that asserts that court’s jurisdiction over the 
child who is the subject of the surrender or parental consent, the prior court 
order shall remain effective until, and only as permitted by this section, an 
alternate disposition for the child is made by the court where the surrender 
is executed or filed or until, and only as permitted by this section, an 
alternate disposition is made for the child on the basis of a termination of 
parental rights proceeding, or, as permitted by § 36-1-116, until an 
alternate disposition for the child is made by the court where the adoption 
petition is filed. 

(B) If the prior court order under subdivision (0)(4)(A) gives the right to 
legal and physical custody of the child to a person, the department, a 
licensed child-placing agency, or other child-caring agency, a surrender or 
parental consent by the parent or guardian to any other person, persons or 
entities shall be invalid as provided under subdivision (d)(5), and any 
purported surrender or parental consent to such other person or persons or 
entities shall not be recognized to grant standing to file a motion pursuant 
to subdivision (0)(6) and § 36-1-116(f)(3) to such other person or persons or 
entities who or that received the surrender or parental consent, and no 
order of guardianship or partial guardianship based upon that surrender 
or parental consent and motion shall be effective to deprive the existing 
legal or physical custodians under the court’s prior order of legal or 
physical custody of that child. Any orders to the contrary shall be void and 
of no effect whatsoever. 

(C) If the court that has entered the prior custody order under subdivi- 
sion (o)(4)(A) has subject matter jurisdiction to terminate parental or 
guardian rights at the time a surrender of the child who is the subject of 
that order is validly executed in another court pursuant to subdivision 
(0)(4)(D) or at the time a petition to terminate parental rights is filed 
pursuant to subdivision (0)(4)(E), it shall continue to have jurisdiction to 
complete any pending petitions to terminate parental or guardian rights 
that are filed prior to the execution of the surrender or prior to the filing of 
the petition to terminate parental rights in the other court pursuant to 
subdivision (0)(4)(E). The court shall not have jurisdiction to complete any 
pending petitions to terminate parental rights subsequent to the filing of a 
petition for adoption. The court may enter orders of guardianship pursuant 
to the termination of parental rights proceedings unless prior thereto an 
order of guardianship is entered by another court pursuant to subdivisions 
(0)(4)(D) and (E). Any orders of guardianship entered pursuant to subdi- 
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visions (0)(4)(D) and (E) or pursuant to § 36-1-116 shall have priority over 

the orders of guardianship entered pursuant to this subdivision (0)(4)(C); 

provided, that orders terminating parental rights entered pursuant to this 

subdivision (0)(4)(C) shall be effective to terminate parental rights. 

(D) If the person, persons or entities in subdivision (0)(4)(B) to whom the 
surrender is made have legal and physical custody of the child or the right 
to legal and physical custody of the child pursuant to a prior court order at 
the time the surrender is executed to them, any court with jurisdiction to 
receive a surrender may receive a surrender that is executed to them and 
shall have jurisdiction, upon their motion, to enter an order giving 
guardianship or partial guardianship to the person, persons or entities, 
and, notwithstanding subdivision (0)(4)(A), such order may make an 
alternate disposition for the child. 

(E) Notwithstanding subdivision (o0)(4)(A), a person, the department, or 
a licensed child-placing agency that had custody of the child pursuant to a 
court's prior order, may file in any court with jurisdiction to terminate 
parental or guardian rights, and in which venue exists, any necessary 
petitions to terminate the remaining parental or guardian rights of any 
person or persons to the child, and if they have any subsequent orders of 
guardianship or partial guardianship based upon an executed surrender 
or a termination of parental rights from the other court of competent 
jurisdiction, they may place the child for adoption in accordance with those 
subsequent orders. 

(5) If multiple surrenders or parental consents are received with respect to 
the same child in different courts, subject to the restrictions of subdivisions 
(o)(2) and (4), the court that first receives a surrender or parental consent or 
in which the surrender is first filed pursuant to subsection (n), and that enters 
an order of guardianship or partial guardianship, shall have jurisdiction of 
the child and shall issue any necessary orders of reference required by this 
section. Any other court that receives a surrender or parental consent or in 
which a surrender or parental consent is filed pursuant to subsection (n) 
subsequent to the surrender shall, upon notification by the first court, send 
the original of the surrender or filed pleading to the first court and shall 
retain a certified copy of the original in a closed file, which shall not be 
accessed by any person without the written order of the court. 

(6)(A) Subject to the restrictions of subdivisions (o)(2) and (4), a validly 

executed surrender under this section or a parental consent shall give to the 

person to whom the child is surrendered or to whom a parental consent is 
given standing to file a written motion for an express order of guardianship 
or partial guardianship, as defined in § 36-1-102, from the court where the 
child was surrendered or where, under subsection (n), the surrender was 
filed, or in the court that, pursuant to subdivision (0)(4)(A), has granted 
legal custody of the child to such person, or in the court in which the 
adoption petition is filed. A validly executed surrender shall entitle the 
department or the licensed child-placing agency that received the surrender 
to have the court enter an order of guardianship pursuant to subdivision 

(0)(6)(C). 

(B) The motion, which may be filed by any person or by that person’s 
attorney, shall contain an affidavit that the party seeking the order of 
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guardianship or partial guardianship has physical custody of the child, or 

if filed at the time of the execution of the surrender or the filing of the 

adoption petition containing a parental consent, it shall contain the 

affidavits otherwise required by subdivision (d)(6). 

(C) If the person, the department, or the licensed child-placing agency to 
whom the child is surrendered or to whom parental consent is given has 
physical custody or has otherwise complied with the requirements of 
subdivision (d)(6), and if there has been full compliance with the other 
provisions of this section, the court may, contemporaneously with the 
surrender or the filing of an adoption petition, immediately upon written 
motion by the person or the person’s attorney, and the court shall, if the 
surrender is to a licensed child-placing agency or the department, enter an 
order giving the person, the licensed child-placing agency, or the depart- 
ment, guardianship or partial guardianship of the child. 

(D) A copy of the surrender, the motion and any resulting order shall be 
sent by the clerk to the adoptions unit in the state office of the department 
in Nashville, which shall record the surrender, the motion, and the order 
and their dates of filing and entry for purposes of tracking the child’s 
placement status and the status of the adoption process involving the child. 
(7) If an order of guardianship is entered, the appointed guardians shall 

have authority to act as guardian ad litem or next friend of the child in any 
suit by the child against third parties while the child is in the care and 
custody of the petitioners. The court may appoint a special guardian for the 
child for such purpose upon motion by the department for a child in its 
guardianship. 

(8) If the court grants guardianship or custody of the child upon the filing 
of the surrender or upon the filing of a parental consent and the child is 
possessed of any real or personal property to be administered, the court shall 
appoint a guardian of the property of the child if no guardian of the property 
exists, and such guardian may be the same person or persons who are 
guardians of the person of the child except if the child is in the guardianship 
of the department in which case another person or entity shall be appointed. 
(p)(L) Upon receipt of the surrender or upon filing a parental consent for an 
adoption by a person other than a related person, and if no home study had 
been completed or updated within six (6) months prior to the surrender or the 
filing of a parental consent, and no court report based upon the home study 
has been filed with the court, the court shall, by an order of reference issued 
within five (6) days, direct that a home study be conducted and filed as 
provided in this part. 

(2) The order of reference shall be directed to a licensed child-placing 
agency or a licensed clinical social worker unless the prospective adoptive 
parents are indigent under current federal poverty guidelines, in which case 
the order shall be directed to the department. 

(3) The court report based upon the home study shall be filed with the court 
within sixty (60) days of the date of the order of reference. 

(4) The court shall order a licensed child-placing agency, a licensed 
clinical social worker, or the department, if the parents are indigent under 
federal poverty guidelines, to provide supervision for the child who is in the 
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home of prospective adoptive parents pursuant to a surrender or a parental 

consent under this section, and to make any necessary court reports that the 

court should have concerning the welfare of the child pending entry of the 
final order in the case; provided, that this subdivision (p)(4) shall not apply 
when the surrender is made to related persons. 

(5) If the adoption petition is filed before the home study is completed or 
before the court report based upon the home study is filed, and the adoption 
petition is filed in a court other than the one where the surrender was 
executed, the court where the surrender was executed shall, upon request of 
the court where the adoption petition is filed or upon motion of the prospective 
adoptive parents, send any court report it receives to the adoption court. 

(6) Unless they are indigent under federal poverty guidelines, the prospec- 

tive adoptive parents shall be assessed by the court the costs of the study and 
the supervision of the placement by the agency, and the costs shall be paid by 
them to the licensed child-placing agency or licensed clinical social worker 
that performed the home study or supervision. 
(W(L Failure to fully comply with this section or failure to file the surrender 
executed pursuant to subsection (g), (h) or (i) within the fifteen-day period 
required by subsection (n), or failure to obtain an order of guardianship in 
accordance with this section within thirty (30) days of the date the surrender 
is executed or filed, or within thirty (30) days of the date parental consent is 
filed, shall be grounds for removal of the child from the physical care and 
control of the person, the department, or licensed child-placing agency 
receiving the surrender; provided, that this shall not apply when the persons, 
the department or the licensed child-placing agency have legal custody or 
partial guardianship under an order of a court entered prior to the execution 
of the surrender or parental consent or pursuant to any statutory authority 
giving custody to the department or licensed child-placing agency. 

(2) A sworn complaint concerning the grounds alleged in subdivision (q)(1) 
and concerning the best interests of a child for whom a surrender is sought or 
on whom a surrender or parental consent was executed or guardianship order 
entered, or which complaint otherwise seeks to present proof concerning the 
best interests of the child, may be filed by any person, the department, a 
licensed child-placing agency, or a licensed clinical social worker. 

(3) The complaint may be filed in the court where the surrender was 
executed or filed or where the adoption petition containing a parental consent 
was filed. If the surrender was not executed or filed in Tennessee or if the 
surrender was not executed before a court or if the surrender was not filed at 
all, then the complaint may be filed in the circuit, chancery, or juvenile court 
in the county where the child resides. 

(r)(L)(A) Upon its own motion or upon the complaint filed pursuant to 
subsection (q) and subject to the restrictions concerning custody of the child 
who is not in the custody of the prospective adoptive parents as stated in 
subdivisions (0)(2) and (4) and $ 36-1-116(f)(1), the court receiving the 
surrender or entering the order of guardianship or partial guardianship 
and the adoption court to which jurisdiction may be transferred may make 
any suitable provisions for the care of the child and, notwithstanding the 
restrictions of subdivisions (o0)(2) and (4) and §$ 36-1-116(f)(L), the court 


36-1-111 DOMESTIC RELATIONS 132 


shall have jurisdiction to enter any necessary orders, including any 

emergency ex parte orders for the child’s emergency protection, care, and 

supervision based upon probable cause that the child’s health and safety is 
immediately endangered; provided, that such emergency orders shall only 
remain effective for thirty (30) days when the restrictions of subdivisions 

(o)(2) and (4) and $ 36-1-116(f)(1) apply. 

(B) If another court has jurisdiction under a prior order because of such 
restrictions, upon completion of all proceedings to protect the child, the 
court shall then return all jurisdiction over the child to the court having 
jurisdiction under the prior order; provided, that the juvenile court shall 
maintain jurisdiction pursuant to title 37 to adjudicate allegations of 
delinquency, unruliness, or truancy involving the child. 

(C) If the child has no legal custodian with authority to provide 
temporary care for the child, then, subject to the restrictions of subdivisions 
(o)(2) and (4) and $ 36-1-116(f)(L), the court shall give temporary legal 
custody pursuant to § 37-1-140 to the department or a licensed child- 
placing agency until full compliance has been effected and until a guard- 
ianship or partial guardianship order can be entered, or until some other 
disposition is made for the child by the court. The court may permit the 
department or a licensed child-placing agency, in its discretion, to place the 
child with any suitable person, including the prospective adoptive parents, 
under the department’s or the licensed child-placing agency’s supervision. 

(D) If an emergency ex parte order removes the child from the custody of 
the prospective adoptive parents or the department or licensed child- 
placing agency, a preliminary hearing shall be held within five (5) days, 
excluding Saturdays, Sundays, and legal holidays, to determine if prob- 
able cause exists for the continuance of such order. 

(2) The prospective adoptive parents or entities from which the child was 
removed shall be necessary parties at the preliminary hearing and the final 
hearing, and the court may order the department or a licensed child-placing 
agency or licensed clinical social worker to provide any necessary information 
or court reports concerning the welfare of the child as it may require. 

(3) A final hearing shall be held within thirty (30) days of the date of the 
preliminary hearing, except for good cause entered upon the record. 

(4) Upon the final hearing, and based upon clear and convincing evidence 
that the action is in the best interests of the child, the court shall have 
jurisdiction to enter an order removing the child from the prospective 
adoptive parents or other custodian or guardian of the child, and may award 
temporary legal custody giving any person, the department or licensed 
child-placing agency, or a child-caring agency, the care and custody of the 
child as provided under § 37-1-140 or may enter a guardianship or partial 
guardianship order with the rights provided under this part, all subject to the 
rights of any remaining parent or guardian. 

(s)(1L) Notwithstanding any other law to the contrary, a waiver of interest and 
notice, when signed under oath by the alleged biological father, shall serve to 
waive the alleged biological father’s interest in the child and the alleged 
biological father’s rights to notice of any proceedings with respect to the 
child’s adoption, custody or guardianship. The alleged biological father who 
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executes the waiver shall not be required to be made a party to any adoption 
proceedings, custody or guardianship proceedings with respect to the child 
and shall not be entitled to receive notice thereof, and the court in any 
adoption proceeding, notwithstanding any law to the contrary, shall have 
jurisdiction to enter a final order of adoption of the child based upon the 
waiver, and in other proceedings to determine the child’s legal custody or 
guardianship shall have jurisdiction to enter an order for those purposes. The 
waiver may not be revoked. 

(2)(A) The execution of the waiver, in conjunction with a final order of 

adoption of the child, shall irrevocably terminate all rights the alleged 

biological father has or may have to the child and any rights the child has 
or may have relative to the alleged biological father. Upon entry of a final 
order of adoption of the child, the waiver, except as provided in subdivision 

(s)(2)(B), shall also terminate the responsibility of the alleged biological 

father for any future child support or other financial obligations to the 

child, or to the child’s mother that are related to the child’s support, arising 
after the date of the execution of the waiver. 

(B) If, after execution of the waiver, a final order of adoption is not 
entered, and a parentage action is initiated against the alleged biological 
father or the alleged biological father executes a voluntary acknowledgment 
of paternity, the alleged biological father shall become liable for child 
support or other financial obligations to the child, or to the child’s mother 
that are related to the child’s support, arising after the execution of the 
waiver and beginning with the date of the entry of an order establishing the 
biological father’s parentage to the child or upon the date of the biological 
father’s execution of a voluntary acknowledgment of paternity; provided, if 
paternity is later established, the alleged biological father who executed the 
waiver shall be liable for all or a portion of the actual medical and hospital 
expenses of the child’s birth and all or a portion of the mother’s prenatal 
and postnatal care up to thirty (30) days following the child’s birth if the 
parentage action is initiated or the voluntary acknowledgment of paternity 
is executed within two (2) years of the date of the execution of the waiver. 
(3) The waiver shall not be valid for use by a legal father as defined under 

§ 36-1-102 or for any man listed as the father of a child on the child’s birth 
certificate. 

(4) The waiver of interest and notice may be executed at any time after the 
biological mother executes a statement identifying such person as the biologi- 
cal father or possible biological father of the biological mother’s child to be 
born, or at any time after the birth of the child. 

(5) The waiver of interest and notice shall be legally sufficient if it contains 
a statement comparable to the following: 


WAIVER OF INTEREST AND NOTICE 


STATE OF ) 
COUNTY OF ) 

Pursuant to Tennessee Code Annotated, $ 36-1-111(s), and first being duly 
sworn according to law, affiant would state the following: 
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My name is . I understand that I have been named by 
the mother of a child [to be born], or a [child who was born 
in (City) (State) on the day of 


19 (or 20____)], as the father or possible father of that child. I 
further understand that the mother has placed or wishes to place this child 
for adoption or that the child is the subject of legal proceedings leading to the 
child’s adoption or leading to a determination of the child’s legal custody or 
guardianship. 

Iam not necessarily admitting or saying that I am the father of this child, 
but if I am, I do not wish to provide care for this child, and I feel it would be 
in the child’s best interest for this adoption to occur, or for other custody or 
guardianship proceedings to occur in the child’s best interests. I hereby 
formally waive any right to notice of the legal proceedings: to adopt this child; 
to otherwise make this child available for adoption; or to award the child’s 
legal custody or guardianship to other persons or agencies. I hereby formally 
waive any further parental rights to the child and execute this document to 
finally terminate my rights, if I have any rights, to this child, upon entry of 
a final order of adoption for this child. 

If the child is not yet born: 








[I have received and reviewed a copy of the statement of the child’s mother 
in which the mother identifies me as the father of the child./ 


I consent to adoption of this child by any persons chosen by the child’s 
mother or by any public or private agency, and consent to the establishment 
of any legal custody or guardianship arrangements for the child. 

I understand that by execution of this waiver, this child may be adopted by 
other persons or that other custody or guardianship proceedings regarding 
the child’s status may occur and that I will have no rights, if I have any, to 
act as parent, to visit with, or otherwise be involved in this child’s life, unless 
and until a legal relationship is established between me and the child. 

I further understand that I may not revoke this waiver at any time after I 
sign it. 

I further understand that if the child is not adopted, that legal proceedings 
can be brought to seek to establish me as the legal father, and I may become 
liable for financial support or financial obligations for this child or to the 
child’s mother that are related to the child’s support, arising after I sign this 
waiver, and beginning on the date an order is entered that establishes me as 
the child’s father or beginning on the date I sign a voluntary acknowledgment 
of paternity of the child. I also understand that if the child is not adopted and 
paternity is later established by legal proceedings, or if I sign a voluntary 
acknowledgement of paternity, I could be liable for all or a portion of the 
actual medical and hospital expenses of the child’s birth and all or a portion 
of the mother’s prenatal and postnatal care up to thirty (30) days following 
the child’s birth if the legal proceeding to establish me as the child’s father is 
brought, or the voluntary acknowledgment of paternity of the child is signed, 
within two (2) years of the date I sign this waiver. 
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FURTHER, AFFIANT SAITH NOT. 


DATED: THE DAY OF 12 (20 A 





Alleged Father (Please Print) 
Signature of Alleged Father 


Address 
Personally appeared before me the above-named who is 
known to me and who acknowledged that he executed the above Waiver of 
Interest and Notice as his own free and voluntary act. 


Notary Public 
My commission expires: 


()(1) Notwithstanding any other law to the contrary, a denial of paternity 
and notice of a child, when signed under oath by the child’s legal father 
claiming not to be the child’s biological father, who is not the child’s adoptive 
father, and when accompanied by credible proof that the legal father is not the 
father of the child, shall waive the legal father’s parental rights and all 
parental interests with respect to the child. No further notice to the legal 
father or termination of the legal father’s parental rights is necessary for the 
child to be placed in guardianship or adopted. “Credible proof” includes the 
written sworn statement of the child’s mother. 

(2) The parental rights of a man denying paternity of a child are termi- 
nated and the man’s future parental responsibilities with respect to the child 
are terminated upon adoption of the child by other persons. 

(3) The denial of paternity and notice shall not be valid for use by a legal 
father who is also a biological parent as defined in § 36-1-102. 

(4) A denial of paternity and notice under this section may be executed at 
any time after conception of the child who is the subject of the denial, and may 
not be revoked by the father unless the adoption plan is abandoned. A father 
who executes a denial of paternity and notice under this section relinquishes 
any right to petition to have the father’s legal or biological relationship to the 
child determined by a court. 

(5) The denial of paternity and notice shall be legally sufficient if it 
contains a statement comparable to the following: 

DENIAL OF PATERNITY AND NOTICE BY A LEGAL FATHER 
STATE OF 
COUNTY OF 


Pursuant to Tennessee Code Annotated $ 36-1-111(t), and first being duly 
sworn according to law, affiant would state the following: 

My name is . IT am personally ac- 

quainted with the biological mother of 

a child [to be born], or a [child who 

was born] in (City) 

(store) an > “they @oeloday of 
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PELE ae AEM reE Ee 
Iam or I have been told that Iam or may be the presumed and/or legal 
father of the above-named child. 


I AM CERTAIN THAT I AM NOT THE BIOLOGICAL FATHER OF 
THIS CHILD. 


I understand that the mother has placed or wishes to place this child for 
adoption, or that the child is the subject of legal proceedings leading to the 
child’s adoption, or leading to a determination of the child’s legal custody 
or guardianship. I do not want custody of this child. I either agree with an 
adoption plan or I do not wish to be involved in the decision. 


I HEREBY WAIVE MY PARENTAL RIGHTS TO THIS CHILD, [F I 
HAVE ANY RIGHTS, AND I WANT MY PARENTAL RIGHTS, IF ANY, 
TO BE TERMINATED WITHOUT FURTHER ACTION BY, OR NO- 
TICE TO, ME. 


I formally waive my rights to notice of legal proceedings regarding the 
child including: adoption, custody, guardianship, and termination of other 
parents’ rights and any other similar actions. 


I understand that by my execution of this Denial of Paternity and Notice, 
along with the finalization of the child’s adoption, I will lose any right I 
may have to act as parent, to visit with, or otherwise be involved in this 
child’s life. I also relinquish any right to petition to have my legal and 
biological relationship to this child determined by a court. 


I FURTHER UNDERSTAND THAT I MAY NOT REVOKE THIS 
DENIAL AT ANY TIME AFTER I SIGN IT. 


I also understand that while this denial is not revocable, it is not effective 
to terminate my parental rights or responsibilities unless or until an 
adoption of the child is finalized. If the adoption is not finalized, I 
understand that I retain any rights that I otherwise had to rebut a 
presumption that I am the father of the child. 

FURTHER AFFIANT SAITH NOT this DAY OF ‘ 
20 

Legal Father (Please Print) 

Signature of Legal Father 


Address 
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City, State, Zip Code 
Personally before me the above-named 
who is known to me and who acknowl- 
edged that he executed the above Denial of Paternity and Notice as his own 
free and voluntary act. 


appeared 





Notary Public 
pires: 
(u)(1l) Ifa child is surrendered to a person other than a licensed child-placing 
agency or the department, and, after the expiration of the three-day period for 
revocation, the person or persons to whom the child was surrendered decide 
that they no longer wish to adopt the child, and if no order of guardianship 
has been entered by a court that gives those persons who had received the 
surrender the guardianship of the child, they may surrender the child to a 
licensed child-placing agency or the department without notice to the parent 
or guardians who originally had executed the surrender to them. 

(2) In this event, the licensed child-placing agency or the department shall 
have the same rights as set forth above just as if the child had been originally 
surrendered to them; provided, that if the court has entered a guardianship 
order as set forth above, the surrender cannot be utilized in this manner, and 
a motion must be made to the court to modify the existing guardianship order. 

(3) Certified copies of all such surrenders and orders modifying any order 
of guardianship shall be sent by the clerk to the adoptions unit in the state 
office of the department in Nashville. 


My commission ex- 


History. 

Acts 1995, ch. 532, § 1; 1996, ch. 1054, 
§§ 21-39, 106-110; 1998, ch. 1098, § 3; 2000, 
ch. 922, § 3; 2003, ch. 231, § 7; 2005, ch. 409, 
§ 1; 2010, ch. 915, § 1; 2015, ch. 113, § 4; 2016, 
ch. 636, § 1; 2016, ch. 919, §§ 3-5; 2018, ch. 
875, §§ 21-31, 37; 2019, ch. 36, §§$ 1, 2, 5-17; 
2021, ch. 101, § 4. 


Compiler’s Notes. 

Former § 36-1-111 (Acts 1951, ch. 202, § 6 
(Williams, § 9572.20); 1975, ch. 196, § 1; 
T.C.A. (orig. ed.), § 36-111; Acts 1984, ch. 681, 
§ 2; 1986, ch. 767, § 1; 1992, ch. 994, $§ 2, 3), 
concerning children born out of wedlock, was 
repealed by Acts 1995, ch. 532, § 1, effective 
January 1, 1996. 

This section, as enacted by Acts 1995, ch. 532, 
did not contain a subdivision (p)(3). The com- 
piler has redesignated (p)(4) in the act as (p)(3). 

Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which amended this section, and its 
effective date. 


Amendments. 

The 2021 amendment deleted (b)(4)(12), 
which read: “12. Contact Veto. 

“T understand that information about who I 
am, where I live, my social and medical history 
and other similar information will be available 
to the adopted person when he/she is 21 years 
old or older if the adopted person asks for the 
information. Identifying information about me 
will not be released if I am the victim of rape or 
incest and that fact is known to DCS and I have 
not consented to release of the information. 
Even if the adopted person obtains information 
about me, I understand that I may direct that 
the adopted person not be allowed to contact me 
by registering a “contact veto” on this form or 
separately with the Tennessee Department of 
Children’s Services at: 

“Contact Veto Registry 

“Post Adoption Unit 

“Tennessee Department of Children’s Ser- 
vices 

“315 Deaderick Street 

“UBS Tower, 9th Floor 

“Nashville, TN 37243 

“I may also change my previously expressed 
direction regarding contact at the same ad- 
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dress. If I am contacted in violation of a contact 
veto, the adopted person will be guilty of a 
Class B misdemeanor and I can sue them for 
injunctive relief and compensatory and puni- 
tive damages and attorney's fees. 

“a. Do you want to register a contact veto in 
order to prevent the adopted person from con- 
tacting you in the future? Yes [ ] No [ ]. 

“b. If identifying information about you is 
going to be released to the adopted person do 
you want to be notified before the information 
is released? Yes [ ] No [ ]. 

“ce. Please supply a permanent address and 
telephone number for the Department to use to 
consult with you regarding release of informa- 
tion about you to the adopted person: 


“qd. Please describe any other directions re- 
garding future contact and or any information 
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you want passed on to the adopted person: 


Effective Dates. 
Act 2021, ch. 101, § 31. July 1, 2022. 


Cross-References. 
Confidentiality of public records, § 10-7-504, 
Penalty for Class B misdemeanor, § 40-35- 
111. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 

Family Law — Adoption — Retrospective and 
Prospective Opening of Adoption Records to 
Adopted Persons Twenty-One Years of Age or 
Older, 67 Tenn. L. Rev. 1019 (2000). 
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. Compliance With Statutory Require- 

ments. . 
Where the biological mother did not contend 
that the juvenile judge failed to ask the ques- 
tions required by T.C.A. § 36-1-111(k)(1)(C)(), 
and was knowledgeable about and comfortable 
with her decision at the time of the surrender, 
the proceedings substantially complied with 
the requirements contained in this section. In 
re Hatcher, 16 S.W.3d 792, 1999 Tenn. App. 
LEXIS 832 (Tenn. Ct. App. 1999). 

Where proceedings substantially complied 
with the requirements in this section for a valid 
surrender, biological mother no longer had 
standing to raise other unfulfilled require- 
ments that undoubtedly lurk in the labyrin- 
thine provisions of the adoption laws. In re 
Hatcher, 16 S.W.3d 792, 1999 Tenn. App. 
LEXIS 832 (Tenn. Ct. App. 1999). 

Notwithstanding the fact that the biological 
parent surrendered all parental rights to the 
child, the parent had the right to choose the 
child’s adoptive parent, subject to the trial 
court’s later determination that the proposed 
adoption was in the child’s best interests. In re 
M.J.S., 44 S.W.3d 41, 2000 Tenn. App. LEXIS 
704 (Tenn. Ct. App. 2000). 

Dismissal of maternal grandparents’ com- 
plaint was appropriate because, although the 
grandparents were allowed to intervene when a 
parent surrendered parental rights to the par- 
ent’s minor child to adoptive parents, the 
grandparents failed to present clear and con- 
vincing evidence that the child’s best interest 


was served by taking the child away from the 
adoptive parents. In re R.S.M., 466 S.W.3d 766, 
2015 Tenn. App. LEXIS 93 (Tenn. Ct. App. Feb. 
27, 2015), appeal denied, In re Rebecca M., — 
S.W.3d —, 2015 Tenn. LEXIS 479 (Tenn. June 
11, 2015). 


2. Construction. 

Adoption statutes repeatedly utilize the 
terms, physical custody and legal custody, as 
two distinct and separate concepts; the statu- 
tory sections intimate that the concept of physi- 
cal custody is synonymous with having physical 
possession of the child inasmuch as they ex- 
pressly provide for an order of custody to follow. 
In re Joseph F., 492 S.W.3d 690, 2016 Tenn. 
App. LEXIS 227 (Tenn. Ct. App. Mar. 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
377 (Tenn. May 10, 2016). 

Term “legal custody” denotes a distinction 
from physical possession, which is demon- 
strated by the fact that the Department of 
Children’s Services often exercises legal cus- 
tody or guardianship over children who are in 
the possession of foster parents or relatives. In 
re Joseph F., 492 S.W.3d 690, 2016 Tenn. App. 
LEXIS 227 (Tenn. Ct. App. Mar. 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
377 (Tenn. May 10, 2016). 

Construing the language of the adoption and 
termination statutory scheme, the term “physi- 
cal custody” as utilized in the statutory sections 
would be synonymous with having physical 
possession of a child and would not require a 
court order or other judicial act; the statutory 
definition of custody contained in the juvenile 
court statutory scheme is inapplicable in the 
context of a termination or adoption proceed- 
ing, and physical custody means physical pos- 
session of a child, as granted by a parent, 
guardian, child-placing agency, or court, but 
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physical custody as used in the statutory 
scheme does not include the unlawful taking of 
a child. In re Joseph F., 492 S.W.3d 690, 2016 
Tenn. App. LEXIS 227 (Tenn. Ct. App. Mar. 31, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 377 (Tenn. May 10, 2016). 

Guardianship order pursuant to the surren- 
der statute cannot be entered when an adoption 
court has previously assumed exclusive juris- 
diction and any guardianship actions were 
thereby suspended pursuant to the adoption 
statute; the court interprets the surrender stat- 
ute as authorizing the entry of a guardianship 
order only in the absence of a suspension due to 
a pending adoption petition, and the surrender 
statute entitles Tennessee Department of Chil- 
dren’s Services to obtain the entry of an order of 
guardianship only in the absence of any exist- 
ing suspension of guardianship proceedings 
pursuant to the adoption statute. In re Neveah 
W., 525 S.W.3d 223, 2017 Tenn. App. LEXIS 77 
(Tenn. Ct. App. Feb. 3, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 276 (Tenn. May 9, 
2017). 


3. Guardianship Orders. 
Chancery court had exclusive jurisdiction 
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over all matters pertaining to the child due to 
the filing of the adoption petition in 2014, and 
pursuant to the adoption statute, any separate 
proceedings seeking guardianship of the child 
should have been suspended pending orders in 
the adoption proceeding and should not have 
been heard until final adjudication of the adop- 
tion; the chancery court was not authorized to 
enter the order awarding guardianship of child 
to the department in the context of the surren- 
der proceeding. In re Neveah W., 525 S.W.3d 
223, 2017 Tenn. App. LEXIS 77 (Tenn. Ct. App. 
Feb. 3, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 276 (Tenn. May 9, 2017). 


4. Appeal of Custody Petition Rendered 
Moot. 

Because the grandson’s parents surrendered 
their parental rights as to him and the juvenile 
court awarded custody to the Tennessee De- 
partment of Children’s Services, the juvenile 
court’s order adjudicating the grandmother’s 
petition for custody was displaced as to the 
grandson, and therefore the grandmother’s ap- 
peal was moot. In re Brilee E., — S.W.3d —, 
2021 Tenn. App. LEXIS 163 (Tenn. Ct. App. Apr. 
20, 2021). 


36-1-112. Revocation of surrender or parental consent — Form. 


(a)(1)(A) A person who executed a surrender may revoke the surrender at 
any time within three (3) calendar days of the date of the surrender. The 
three-day period shall be calculated using the method for computation of 
time established in the Tennessee Rules of Civil Procedure Rule 6.01. 

(B) The surrender shall be revoked by appearing before the judge who 
accepted the surrender or that judge’s successor or substitute, or another 
judge of a court with jurisdiction to accept a surrender in the absence of 
the judge who accepted the surrender or that judge’s successor or substi- 
tute, or by appearing before the person, or that person’s successor, 
pursuant to § 36-1-111(g), (h) or G) before whom the surrender was 
executed and by executing the revocation of surrender form. 

(C) The three-day period for revocation of the surrender shall not limit 
the court’s authority to order the revocation of the surrender pursuant to 


§ 36-1-118. 


(D) The revocation of the surrender shall be executed under oath by the 
parent or guardian who executed the surrender of the child, and the judge 
or other person who accepted the surrender or the judge’s successor or 
substitute as indicated in subdivision (a)(1)(B) shall sign and date the 


revocation form. 


(E) In the event the person under § 36-1-111(g), (h) or (i) is unavailable 
or has no authorized successor, the person may apply to a court that is 
qualified to receive a surrender in Tennessee or a court with domestic 
relations jurisdiction in another state or country to execute the revocation 
before a judge of that court as provided herein. 

(F)G) No surrender may be revoked by the person surrendering the 
child or set aside by a court after the expiration of the three-day period 
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except as the surrender may be invalidated by court order entered 

pursuant to a timely filed complaint filed pursuant to subsection (c) or as 

permitted by order of the court entered pursuant to § 36-1-118. 

(ii) The execution of a revocation of a surrender within the three-day 
period shall be grounds for the dismissal of any adoption petition filed 
during that period and, upon motion of the person who revoked the 
surrender, the court shall dismiss the adoption petition without 
prejudice. 

(2)(A) A parental consent may be revoked at any time prior to the entry of 
an order of confirmation of the parental consent by the court. 

(B) The parent who executed the parental consent shall appear before 
the judge of the court in which the adoption petition is filed, or in the 
judge’s absence, the judge’s successor or substitute or, if no successor or 
substitute, any judge or a court with jurisdiction to adjudicate adoption 
petitions, and shall execute a revocation of the parental consent. 

(b)(1) The court or person receiving the revocations shall maintain the 

originals in the office of the clerk or the office of the person receiving the 

surrender, together with the original of the surrender or adoption petition 
containing the parental consent, if available, and shall personally give or 
shall send by certified mail, return receipt requested, certified copies of the 
revocations to the child’s parents, the prospective adoptive parents, the local 
office of the department, or a licensed child-placing agency to whom the child 
had been surrendered, and if the prospective adoptive parents are repre- 
sented by counsel, a certified copy of the revocation shall be forwarded to 
such counsel. 
(2)(A) When the revocation is received, the court or the person before 
whom the revocation was executed shall attach a certified copy of the 
revocation to a certified copy of the surrender or petition for adoption 
containing the parental consent, and shall within three (3) days mail the 
copies of both documents by certified mail, return receipt requested, to the 
adoptions unit in the state office of the department in Nashville. 

(B) If the revocation must be executed before a court or person before 
whom the surrender was not executed or in which the adoption petition 
was not filed, the original of the revocation shall be sent within three (3) 
days to the court or person before whom the surrender was executed or in 
which the adoption petition was filed, and that court or person shall be 
responsible for sending the forms to the department and to the persons or 
agencies who are entitled to copies of the revocation. 

(C) The department shall record the revocation with the copies of the 
surrender or adoption petition containing the parental consent and the 
order of guardianship for purposes of tracking the adoptive placement 
status of the child. 

(c) After the revocation period has expired or after the court has entered an 
order confirming a parental consent, no surrender or waiver of interest or 
parental consent shall be set aside by a court except upon clear and convincing 
evidence of duress, fraud, intentional misrepresentation or for invalidity under 
§ 36-1-111(d), and no surrender, waiver of interest, or parental consent may be 
set aside for any reason under this part unless the action based on these 
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grounds is initiated within thirty (30) days of the execution of the surrender, 
waiver of interest or within thirty (30) days of the date of entry of the order of 
confirmation of the parental consent. 
(d)(1) A surrender or parental consent that is revoked shall have the effect 
of returning the child’s legal status to that which existed before the 
surrender was executed, and the department, a licensed child-placing 
agency, or the person who or that had custody or guardianship of the child 
prior to the surrender pursuant to any parental status, prior court order or 
statutory authorization shall continue or resume custody or guardianship 
under that prior parental status, prior court order, or statutory authority, 
that had established the custodial or guardianship status of the child prior 
to the execution of the surrender or parental consent, unless a court of 
competent jurisdiction shall otherwise determine as specifically provided 
herein. 
(2)(A) Unless they had received or maintained custody or guardianship of 
the child pursuant to a court order entered or pursuant to statutory 
authority prior to the execution of the surrender or parental consent, the 
department, the licensed child-placing agency, or the person or persons to 
whom the child was surrendered and who has physical custody of the 
child, shall, within five (5) days of the receipt by such department, agency 
or person of the revocation, return the child to the child’s parents or 
guardian who executed and revoked the surrender or parental consent; 
provided, that a sworn complaint may be filed in the court where the 
revocation was executed, or in the event that the surrender was executed 
before a person or court pursuant to § 36-1-111(g), (h) or (i), in the 
chancery, circuit, or juvenile court where the child resides in Tennessee, to 
show cause why the child would likely suffer immediate harm to the 
child’s health and safety if returned to the child’s parent or parents or 
guardian who had executed the surrender. 

(B) If a complaint is filed pursuant to subdivision (d)(2)(A), the child 
shall remain in the physical and/or legal custody or guardianship of the 
persons or agencies to whom the child was surrendered or with respect to 
whom the parental consent was executed until the court makes any 
further orders pursuant to this section, and those persons or agencies shall 
have authority to provide any necessary care and supervision of the child, 
subject to further orders of the court. 

(C)G) The complaint filed under this subdivision (d)(2) shall name the 

parent or parents or guardian or guardians who executed and revoked 

the surrender or parental consent as defendant or defendants. Except 
for cause shown in an order entered on the record, the court shall hold 

a preliminary hearing within three (3) days of the filing of the petition 

to determine if there is probable cause to believe that the child will be 

subject to immediate harm to the child’s health or safety if the child is 
returned to the child’s parent or parents or guardian or guardians. 

(ii) If probable cause is not established in the preliminary hearing, 
the child shall be immediately returned to the child’s parent or parents 
or guardian who executed the surrender that has been revoked. 

(iii) If probable cause is established, the court shall continue the child 
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in the custody of the persons or the agency to whom the child was 

surrendered or with respect to whom a parental consent was executed, 

subject to further orders of the court, pending the final hearing. 
(iv) The court may make any necessary orders pending the final 
hearing for the protection of the child. 

(D) The case shall be set for a final hearing on the merits within thirty 
(30) days of the preliminary hearing except for cause shown in a written 
order of the court entered on the record. 

(E) Unless clear and convincing evidence at the final hearing shows 
that the child’s safety and health would be in immediate danger if the 
child is returned or remains in the custody of the parent or guardian who 
executed the surrender or filed the parental consent, the complaint shall 
be dismissed. If the child was not returned to the parent at the prelimi- 
nary hearing, the child shall be immediately returned to the child’s parent 
or guardian who had executed the surrender or filed the parental consent. 
(3)(A) If no complaint is filed pursuant to subdivision (d)(2), the court 
where the surrender or parental consent was revoked shall enter any 
orders that are necessary to effect the return of the child to the parent or 
parents or guardian who had custody of the child prior to the execution of 
the surrender or prior to filing the parental consent, unless another 
person, the department, or a licensed child-placing agency had custody or 
guardianship of the child under a prior order entered before the execution 
of the surrender or filing of the parental consent, or that had custody or 
guardianship under statutory authorization prior to the execution of the 
surrender or parental consent that was revoked by that parent. 

(B) The court in which a surrender, revocation or parental consent is 
given or filed, or adoption court may not modify any prior custody or 
guardianship order that had given custody or guardianship of the child to 
the department, a licensed child-placing agency, or another person under 
a prior order or pursuant to any statutory authorization prior to the 
surrender or the filing of the parental consent, and if such order or 
statutory authority exists, the court’s jurisdiction over the child shall 
terminate after the execution of the revocation of the surrender or 
parental consent, and the prior parental status, prior court order or prior 
statutory authority shall continue in effect; provided, that if for any 
reason, the agencies or persons who had prior custody or guardianship of 
the child are unable or unwilling to resume custody of the child, the court 
receiving the revocation shall be authorized to make a custody determi- 
nation and award temporary custody of the child to any suitable person, 
the department, or a licensed child-placing agency with custodial author- 
ity pursuant to § 36-1-140, or it may make an order of guardianship or 
partial guardianship pursuant to § 36-1-102, with the right to adopt or 
consent to the child’s adoption. 

(4) In the event that the surrender was executed before a person or court 
under § 36-1-111(g), (h) or (i), the chancery, circuit or juvenile court where 
the surrender was filed pursuant to § 36-1-111(n), or in the county where the 
child resides in Tennessee if the surrender has not been filed, shall have 
jurisdiction to enter orders in compliance with this subsection (d) to effect 
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the child’s return to the child’s parent or parents or guardian or to provide 
for the child’s custody or guardianship as permitted herein. 

(e) If the child is not returned to the child’s parent or parents or guardian 
pursuant to subdivision (d)(2)(EK), and unless the department, a licensed 
child-placing agency, or another person to whom the child was surrendered or 
to whom a parental consent was executed had custody or guardianship of the 
child pursuant to a court order entered prior to the filing of the surrender or 
the parental consent or pursuant to statutory authorization prior to the 
execution of the surrender or parental consent, the court where the revocation 
was executed shall have jurisdiction following a revocation of the surrender or 
parental consent to award temporary custody to any appropriate person, the 
department, or any other licensed child care agency, with the authority as legal 
custodian pursuant to § 37-1-140, or the court may award guardianship or 
partial guardianship pursuant to § 36-1-102 with the right to adopt or consent 
to the child’s adoption. 

(f) The department or a licensed child-placing agency or licensed clinical 
social worker shall have the right to intervene in any complaint filed pursuant 
to subdivision (d)(2)(A) for the purpose of introducing proof as to the child’s 


health and safety. 


History. 

Acts "1951" ch. 202% 8-110" ‘(Williams; 
§ 9572.25); 1959, ch. 223, § 6; impl. am. Acts 
1975, ch. 219, § 1; T.C.A. (orig. ed.), § 36-117; 
Acts 1986, ch.’ 767, § 7; 1993; ch. 124, § 3, 4; 
T.C.A., § 36-1-117; Acts 1995, ch. 532, § 1; 
1996, ch. 1054, §§ 40, 111; 2000, ch. 981, § 51; 
2015, ch. 113, §§ 1-3; 2016, ch. 919, § 6; 2018, 
ch, 875, § 33. 


Compiler’s Notes. 

Former § 36-1-112 (Acts 1951, ch. 202, §§ 9, 
11 (Williams, §§ 9572.23, 9572.25); impl. am. 
Acts 1975, ch. 219, § 1; T.C.A. (orig. ed.), § 36- 


112), concerning filing of consent making the 
consenting person a party to the proceedings, 
was repealed by Acts 1995, ch. 532, § 1, effec- 
tive January 1, 1996. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Parent and Child, § 21. 


Law Reviews. 

Adoption Proceedings — Revocation of Sur- 
render Under Tennessee Code Annotated Sec- 
tion 36-1-117 (Bradley E. Trammell), 23 Mem. 
St. U.L. Rev. 293 (1993). 


NOTES TO DECISIONS 


Analysis 


. Construction. 
. Proceedings After Thirty-Day Period. 
. Compliance with Statutory Requirements. 
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. Construction. 

A final order of adoption is subject to the 
provisions of Tenn. R. Civ. P. 60.02 that provide 
that fraud or undue influence are good grounds 
for vacating an adoption order; however, the 
physical and emotional welfare of all parties 
requires assurance of the finality of the adop- 
tion order. Therefore, after a final adoption 
order is entered, a natural parent who con- 
sented to the adoption must present clear and 
convincing evidence in order to set aside the 
adoption order. In re Bishop, 678 S.W.2d 471, 
1984 Tenn. App. LEXIS 2925 (Tenn. Ct. App. 
1984). 

Adoption statutes repeatedly utilize the 


terms, physical custody and legal custody, as 
two distinct and separate concepts; the statu- 
tory sections intimate that the concept of physi- 
cal custody is synonymous with having physical 
possession of the child inasmuch as they ex- 
pressly provide for an order of custody to follow. 
In re Joseph F., 492 S.W.3d 690, 2016 Tenn. 
App. LEXIS 227 (Tenn. Ct. App. Mar. 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
377 (Tenn. May 10, 2016). 

Construing the language of the adoption and 
termination statutory scheme, the term “physi- 
cal custody” as utilized in the statutory sections 
would be synonymous with having physical 
possession of a child and would not require a 
court order or other judicial act; the statutory 
definition of custody contained in the juvenile 
court statutory scheme is inapplicable in the 
context of a termination or adoption proceed- 
ing, and physical custody means physical pos- 
session of a child, as granted by a parent, 
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guardian, child-placing agency, or court, but 
physical custody as used in the statutory 
scheme does not include the unlawful taking of 
a child. In re Joseph F., 492 S.W.3d 690, 2016 
Tenn. App. LEXIS 227 (Tenn. Ct. App. Mar. 31, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 377 (Tenn. May 10, 2016). 

This statute applies to surrenders, not to 
orders of guardianship, and thus the trial court 
erred in refusing to set aside the order of 
guardianship based on this statute. In re 
Neveah W., 525 S.W.3d 223, 2017 Tenn. App. 
LEXIS 77 (Tenn. Ct. App. Feb. 3, 2017), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 276 
(Tenn. May 9, 2017). 


2. Proceedings After Thirty-Day Period. 
Where mother of illegitimate child prior to 

marriage with father and legitimation of child 

surrendered and released child to child-placing 


DOMESTIC RELATIONS 


144 


agency the consent was irrevocable after 30- 
day period, and petition for writ of habeas 
corpus by parents after 30-day period was prop- 
erly denied by chancellor, but petition could be 
amended at discretion of chancellor so as to 
pray for adoption of child at which time the 
chancellor could consider the best interest of 
the child in determining whether child should 
be placed with parents or placed with others. 
State ex rel. “A” v. A Licensed or Chartered 
Child-Placing Agency, 194 Tenn. 400, 250 
S.W.2d 776, 1952 Tenn. LEXIS 394 (1952), 
(decision under prior law). 


3. Compliance with Statutory Require- 
ments. 

Proceedings substantially complied with 
statutory requirements for a valid surrender. 
In re Hatcher, 16 S.W.3d 792, 1999 Tenn. App. 
LEXIS 832 (Tenn. Ct. App. 1999). 


36-1-113. Termination of parental or guardianship rights. 


(a) The chancery and circuit courts shall have concurrent jurisdiction with 
the juvenile court to terminate parental or guardianship rights to a child ina 
separate proceeding, or as a part of the adoption proceeding by utilizing any 
grounds for termination of parental or guardianship rights permitted in this 
part or in title 37, chapter 1, part 1 and title 37, chapter 2, part 4. All pleadings 
and records filed in the chancery and circuit courts pursuant to this section 
shall be placed under seal and shall not be subject to public disclosure, in the 
same manner as those filed in juvenile court, unless otherwise provided by 
court order. 

(b)(1) The prospective adoptive parent or parents, including extended fam- 

ily members caring for a related child, any licensed child-placing agency 

having physical custody of the child, the child’s guardian ad litem, or the 
department shall have standing to file a petition pursuant to this part or title 

37 to terminate parental or guardianship rights of a person alleged to be a 

parent or guardian of the child. The child’s parent, pursuant to subdivision 

(g)(10), (g)(11), or (g)(15), shall also have standing to file a petition pursuant 

to this part or title 37 to terminate parental or guardianship rights of a 

person alleged to be a parent or guardian of the child. The prospective 

adoptive parents, including extended family members caring for a related 
child, shall have standing to request termination of parental or guardian- 
ship rights in the adoption petition filed by them pursuant to this part. 

(2) The court shall notify the petitioning parent that the duty of future 
child support by the parent who is the subject of the termination petition will 
be forever terminated by entry of an order terminating parental rights. 

(c) Termination of parental or guardianship rights must be based upon: 

(1) A finding by the court by clear and convincing evidence that the 
grounds for termination of parental or guardianship rights have been 
established; and 

(2) That termination of the parent’s or guardian’s rights is in the best 
interests of the child. 

(d)(1) The petition to terminate parental rights may be made upon infor- 
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mation and belief and shall be verified. If a parent whose parental rights are 
proposed for termination is the legal parent of the child, as defined in 
§ 36-1-102, and if such parent is alleged to be deceased, then diligent efforts 
must be made by the petitioner to verify the death of such parent. Upon proof 
satisfactory to the court that such parent is deceased, no further action shall 
be required to terminate parental rights of that person. 

(2)(A) The petition to terminate parental rights shall state: 

(i) The child’s birth name; 

(11) The child’s age or date of birth; 

(ii) The child’s current residence address or county of residence or 
that the child is in the custody of the department or a licensed 
child-placing agency; 

(iv) Any other facts that allege the basis for termination of parental 
rights and that bring the child and parties within the jurisdiction of the 
court; 

(v) Any notice required pursuant to subdivision (d)(4) has been given; 
and 

(vi) The medical and social history of the child and the child’s 
biological family has been completed to the extent possible on the form 
promulgated by the department pursuant to § 36-1-111(); provided, 
however, the absence of such completed information shall not be a 
barrier to termination of parental rights. 

(B) Initials or pseudonyms may be used in the petition in lieu of the full 
names of the petitioners to promote the safety of the petitioners or of the 
child, with permission of the court; 

(3)(A) The petition to terminate parental rights must state that: 

(i) The Tennessee putative father registry has been consulted prior to 
the filing of the petition or will be consulted within ten (10) days 
thereafter unless the biological father has been identified through DNA 
testing as described in § 24-7-112 and that identification is set out in the 
petition; and a copy of the response to this inquiry shall be provided to 
the court immediately upon receipt by the petitioner; and 

(ii) Notice of the filing of the termination petition has been provided 
to the Tennessee putative father registry if the child is less than thirty 
(30) days old at the time the petition is filed. 

(B) The petition to terminate, or the adoption petition that seeks to 
terminate parental rights, shall state that: 

(i) The petition or request for termination in the adoption petition, if 
granted, shall have the effect of forever severing all of the rights, 
responsibilities, and obligations of the parent or parents or the guardian 
or guardians to the child who is the subject of the order, and of the child 
to the parent or parents or the guardian or guardians; 

(ii) The child will be placed in the guardianship of other person, 
persons or public or private agencies who, or that, as the case may be, 
shall have the right to adopt the child, or to place the child for adoption 
and to consent to the child’s adoption; and 

(iii) The parent or guardian shall have no further right to notice of 
proceedings for the adoption of the child by other persons and that the 
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parent or guardian shall have no right to object to the child’s adoption or 
thereafter, at any time, to have any relationship, legal or otherwise, 
with the child, except as provided by contract pursuant to § 36-1-145. 

(4) The petition to terminate parental rights, if filed separately from the 
adoption petition, may be filed as provided in § 36-1-114. If the petition is 
filed in a court different from the court where there is a pending custody, 
dependency, neglect or abuse proceeding concerning a person whose parental 
rights are sought to be terminated in the petition, a notice of the filing of the 
petition, together with a copy of the petition, shall be sent by the petitioner 
to the court where the prior proceeding is pending. In addition, the petitioner 
filing a petition under this section shall comply with the requirements of 
§ 36-1-117(e). 

(e) Service of process of the petition shall be made as provided in § 36-1-117. 

(f) Before terminating the rights of any parent or guardian who is incarcer- 
ated or who was incarcerated at the time of an action or proceeding is initiated, 
it must be affirmatively shown to the court that such incarcerated parent or 
guardian received actual notice of the following: 

(1) The time and place of the hearing to terminate parental rights; 

(2) That the hearing will determine whether the rights of the incarcerated 
parent or guardian should be terminated; 

(3) That the incarcerated parent or guardian has the right to participate 
in the hearing and contest the allegation that the rights of the incarcerated 
parent or guardian should be terminated, and, at the discretion of the court, 
such participation may be achieved through personal appearance, telecon- 
ference, telecommunication or other means deemed by the court to be 
appropriate under the circumstances; 

(4) That if the incarcerated parent or guardian wishes to participate in 
the hearing and contest the allegation, such parent or guardian: 

(A) If indigent, will be provided with a court-appointed attorney to 
assist the parent or guardian in contesting the allegation; and 

(B) Shall have the right to perpetuate such person’s testimony or that of 
any witness by means of depositions or interrogatories as provided by the 

Tennessee Rules of Civil Procedure; and 

(5) If, by means of a signed waiver, the court determines that the 
incarcerated parent or guardian has voluntarily waived the right to partici- 
pate in the hearing and contest the allegation, or if such parent or guardian 
takes no action after receiving notice of such rights, the court may proceed 
with such action without the parent’s or guardian’s participation. 

(g) Initiation of termination of parental or guardianship rights may be 
based upon any of the grounds listed in this subsection (g). The following 
grounds are cumulative and nonexclusive, so that listing conditions, acts or 
omissions in one ground does not prevent them from coming within another 
ground: 

(1) Abandonment by the parent or guardian, as defined in § 36-1-102, has 
occurred; 

(2) There has been substantial noncompliance by the parent or guardian 
with the statement of responsibilities in a permanency plan pursuant to title 
37, chapter 2, part 4; 
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(3)(A) The child has been removed from the home or the physical or legal 
custody of a parent or guardian for a period of six (6) months by a court 
order entered at any stage of proceedings in which a petition has been filed 
in the juvenile court alleging that a child is a dependent and neglected 
child, and: 

(i) The conditions that led to the child’s removal still persist, prevent- 
ing the child’s safe return to the care of the parent or guardian, or other 
conditions exist that, in all reasonable probability, would cause the child 
to be subjected to further abuse or neglect, preventing the child’s safe 
return to the care of the parent or guardian; 

(ii) There is little likelihood that these conditions will be remedied at 
an early date so that the child can be safely returned to the parent or 
guardian in the near future; and 

(iii) The continuation of the parent or guardian and child relationship 
greatly diminishes the child’s chances of early integration into a safe, 
stable, and permanent home; 

(B) The six (6) months must accrue on or before the first date the 
termination of parental rights petition is set to be heard; 

(4) The parent or guardian has been found to have committed severe child 
abuse, as defined in § 37-1-102, under any prior order of a court or is found 
by the court hearing the petition to terminate parental rights or the petition 
for adoption to have committed severe child abuse against any child; 

(5) The parent or guardian has been sentenced to more than two (2) years’ 
imprisonment for conduct against a child that has been found under any 
prior order of a court or that is found by the court hearing the petition to be 
severe child abuse, as defined in § 37-1-102. Unless otherwise stated, for 
purposes of this subdivision (g)(5), “sentenced” shall not be construed to 
mean that the parent or guardian must have actually served more than two 
(2) years in confinement, but shall only be construed to mean that the court 
had imposed a sentence of two (2) or more years upon the parent or guardian; 

(6) The parent has been confined in a correctional or detention facility of 
any type, by order of the court as a result of a criminal act, under a sentence 
of ten (10) or more years, and the child is under eight (8) years of age at the 
time the sentence is entered by the court; 

(7) The parent has been: 

(A) Convicted of first degree or second degree murder of the child’s other 
parent or legal guardian; or 

(B) Found civilly liable for the intentional and wrongful death of the 
child’s other parent or legal guardian; 

(8)(A) The chancery and circuit courts shall have jurisdiction in an 

adoption proceeding, and the chancery, circuit, and juvenile courts shall 

have jurisdiction in a separate, independent proceeding conducted prior to 
an adoption proceeding to determine if the parent or guardian is mentally 
incompetent to provide for the further care and supervision of the child, 
and to terminate that parent’s or guardian’s rights to the child; 

(B) The court may terminate the parental or guardianship rights of that 
person if it determines on the basis of clear and convincing evidence that: 

(i) The parent or guardian of the child is incompetent to adequately 
provide for the further care and supervision of the child because the 
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parent’s or guardian’s mental condition is presently so impaired and is 

so likely to remain so that it is unlikely that the parent or guardian will 

be able to assume or resume the care of and responsibility for the child 
in the near future; and 

(ii) That termination of parental or guardian rights is in the best 
interest of the child; 

(C) In the circumstances described under subdivisions (8)(A) and (B), no 

willfulness in the failure of the parent or guardian to establish the parent’s 
or guardian’s ability to care for the child need be shown to establish that 
the parental or guardianship rights should be terminated; 
(9)(A) The parental rights of any person who, at the time of the filing of a 
petition to terminate the parental rights of such person, or if no such 
petition is filed, at the time of the filing of a petition to adopt a child, is the 
putative father of the child may also be terminated based upon any one (1) 
or more of the following additional grounds: 

(i) The person has failed, without good cause or excuse, to make 
reasonable and consistent payments for the support of the child in 
accordance with the child support guidelines promulgated by the 
department pursuant to § 36-5-101; 

(ii) The person has failed to seek reasonable visitation with the child, 
and if visitation has been granted, has failed to visit altogether, or has 
engaged in only token visitation, as defined in § 36-1-102; 

(iii) The person has failed to manifest an ability and willingness to 
assume legal and physical custody of the child; 

(iv) Placing custody of the child in the person’s legal and physical 
custody would pose a risk of substantial harm to the physical or 
psychological welfare of the child; or 

(v) The person has failed to file a petition to establish paternity of the 

child within thirty (380) days after notice of alleged paternity, or as 
required in § 36-2-318(j), or after making a claim of paternity pursuant 
to § 36-1-117(c)(2); 
(B)G) For purposes of this subdivision (g)(9), “notice” means the written 
statement to a person who is believed to be the biological father or 
possible biological father of the child. The notice may be made or given 
by the mother, the department, a licensed child-placing agency, the 
prospective adoptive parents, a physical custodian of the child, or the 
legal counsel of any of these people or entities; provided, that actual 
notice of alleged paternity may be proven to have been given to a person 
by any means and by any person or entity. The notice may be made or 
given at any time after the child is conceived and, if not sooner, may 
include actual notice of a petition to terminate the putative father’s 
parental rights with respect to the child; 

(11) “Notice” also means the oral statement to an alleged biological 
father from a biological mother that the alleged biological father is 
believed to be the biological father, or possible biological father, of the 
biological mother’s child; 

(10)(A) The parent has been convicted of aggravated rape pursuant to 
§ 39-13-502, rape pursuant to § 39-13-5038, or rape of a child pursuant to 
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§ 39-13-522, from which crime the child was conceived. A certified copy of 

the conviction suffices to prove this ground; 

(B) When one (1) of the child’s parents has been convicted of one (1) of 
the offenses specified in subdivision (g)(10)(A), the child’s other parent 
shall have standing to file a petition to terminate the parental rights of the 
convicted parent. Nothing in this section shall give a parent standing to 
file a petition to terminate parental rights based on grounds other than 
those listed in this subdivision (g)(10) or subdivision (g)(11) or (g)(15); 
(11)(A)G) The parent has been found to have committed severe child 

sexual abuse under any prior order of a criminal court; 

(ii) For the purposes of this section, “severe child sexual abuse” 
means the parent is convicted of any of the following offenses towards a 
child: 

(a) Aggravated rape, pursuant to § 39-13-502; 
(6) Aggravated sexual battery, pursuant to § 39-13-504; 
(c) Aggravated sexual exploitation of a minor, pursuant to 

§ 39-17-1004; 

(dq) Especially aggravated sexual exploitation of a minor, pursuant 

to § 39-17-1005; 

(e) Incest, pursuant to § 39-15-302; 
(f) Rape, pursuant to § 39-13-5038; or 
(g) Rape of a child, pursuant to § 39-13-522; 

(B) When one (1) of the child’s parents has been convicted of one (1) of 
the offenses specified in subdivision (g)(11)(A)(ii), the child’s other parent 
shall have standing to file a petition to terminate the parental rights of the 
abusive parent. Nothing in this section shall give a parent standing to file 
a petition to terminate parental rights based on grounds other than those 
listed in subdivision (g)(10), this subdivision (g)(11), or subdivision (g)(15); 
(12) The parent or guardian has been convicted of trafficking for commer- 

cial sex act under § 39-13-309; 

(13) The parent or guardian has been convicted on or after July 1, 2015, 
of sex trafficking of children or by force, fraud, or coercion under 18 U.S.C. 
§ 1591, or a sex trafficking of children offense under the laws of another 
state that is substantially similar to § 39-13-309; 

(14) A parent or guardian has failed to manifest, by act or omission, an 
ability and willingness to personally assume legal and physical custody or 
financial responsibility of the child, and placing the child in the person’s 
legal and physical custody would pose a risk of substantial harm to the 
physical or psychological welfare of the child; and 

(15)(A) The parent or legal guardian has been convicted of attempted first 

degree murder or attempted second degree murder of the child’s other 

parent or legal guardian; 

(B) When one (1) of the child’s parents or legal guardians has been 
convicted of attempted first degree murder or attempted second degree 
murder of the child’s other parent or legal guardian, the child’s non- 
offending parent or legal guardian shall have standing to file a petition to 
terminate the parental or guardianship rights of the convicted parent or 
legal guardian. Nothing in this section shall give a parent or legal 


36-1-113 DOMESTIC RELATIONS 150 


guardian standing to file a petition to terminate parental or guardianship 
rights based on grounds other than those listed in subdivision (g)(10) or 
(g)(11) or this subdivision (g)(15). 
(h)(1) The department shall file a petition to terminate the parental rights 
of the child’s parents (or, if such a petition has been filed by another party, 
seek to be joined as a party to the petition), and, concurrently, to identify, 
recruit, process, and approve a qualified family for an adoption, under the 
following circumstances: 

(A) In the case of a child who has been in foster care under the 
responsibility of the department for fifteen (15) of the most recent 
twenty-two (22) months; or 

(B) If a court of competent jurisdiction has determined a child to be an 
abandoned infant as defined at § 36-1-102; or 

(C) If a court of competent jurisdiction has made a determination in a 
criminal or civil proceeding that the parent has committed murder of a 
child, committed voluntary manslaughter of a child, aided or abetted, 
attempted, conspired, or solicited to commit such a murder or such a 
voluntary manslaughter of a child, or committed a felony assault that has 
resulted in serious bodily injury or severe child abuse as defined at 
§ 37-1-102 to a child. For the purposes of this subsection (h), such a 
determination shall be made by a jury or trial court judge designated by 
§ 16-2-502 through an explicit finding, or by such equivalent courts of 
other states or of the United States; or 

(D) If a juvenile court has made a finding of severe child abuse as 
defined at § 37-1-102. 

(2) At the option of the department, the department may determine that 
a petition to terminate the parental rights of the child’s parents shall not be 
filed (or, if such a petition has been filed by another party, shall not be 
required to seek to be joined as a party to the petition), if one of the following 
exists: 

(A) The child is being cared for by a relative; 

(B) The department has documented in the permanency plan, which 
shall be available for court review, a compelling reason for determining 
that filing such a petition would not be in the best interests of the child; or 

(C) The department has not made reasonable efforts under § 37-1-166 
to provide to the family of the child, consistent with the time period in the 
department permanency plan, such services as the department deems 
necessary for the safe return of the child to the child’s home. 

(i)(1) In determining whether termination of parental or guardianship 
rights is in the best interest of the child, the court shall consider all relevant 
and child-centered factors applicable to the particular case before the court. 
Those factors may include, but are not limited to, the following: 

(A) The effect a termination of parental rights will have on the child’s 
critical need for stability and continuity of placement throughout the 
child’s minority; 

(B) The effect a change of caretakers and physical environment is likely 
to have on the child’s emotional, psychological, and medical condition; 

(C) Whether the parent has demonstrated continuity and stability in 
meeting the child’s basic material, educational, housing, and safety needs; 
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(D) Whether the parent and child have a secure and healthy parental 
attachment, and if not, whether there is a reasonable expectation that the 
parent can create such attachment; 

(EK) Whether the parent has maintained regular visitation or other 
contact with the child and used the visitation or other contact to cultivate 
a positive relationship with the child; 

(’) Whether the child is fearful of living in the parent’s home; 

(G) Whether the parent, parent’s home, or others in the parent’s 
household trigger or exacerbate the child’s experience of trauma or 
post-traumatic symptoms; 

(H) Whether the child has created a healthy parental attachment with 
another person or persons in the absence of the parent; 

(I) Whether the child has emotionally significant relationships with 
persons other than parents and caregivers, including biological or foster 
siblings, and the likely impact of various available outcomes on these 
relationships and the child’s access to information about the child’s 
heritage; 

(J) Whether the parent has demonstrated such a lasting adjustment of 
circumstances, conduct, or conditions to make it safe and beneficial for the 
child to be in the home of the parent, including consideration of whether 
there is criminal activity in the home or by the parent, or the use of 
alcohol, controlled substances, or controlled substance analogues which 
may render the parent unable to consistently care for the child in a safe 
and stable manner; 

(K) Whether the parent has taken advantage of available programs, 
services, or community resources to assist in making a lasting adjustment 
of circumstances, conduct, or conditions; 

(L) Whether the department has made reasonable efforts to assist the 
parent in making a lasting adjustment in cases where the child is in the 
custody of the department; 

(M) Whether the parent has demonstrated a sense of urgency in 
establishing paternity of the child, seeking custody of the child, or 
addressing the circumstance, conduct, or conditions that made an award 
of custody unsafe and not in the child’s best interest; 

(N) Whether the parent, or other person residing with or frequenting 
the home of the parent, has shown brutality or physical, sexual, emotional, 
or psychological abuse or neglect toward the child or any other child or 
adult; 

(QO) Whether the parent has ever provided safe and stable care for the 
child or any other child; 

(P) Whether the parent has demonstrated an understanding of the 
basic and specific needs required for the child to thrive; 

(Q) Whether the parent has demonstrated the ability and commitment 
to creating and maintaining a home that meets the child’s basic and 
specific needs and in which the child can thrive; 

(R) Whether the physical environment of the parent’s home is healthy 
and safe for the child; 

(S) Whether the parent has consistently provided more than token 
financial support for the child; and 
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(T) Whether the mental or emotional fitness of the parent would be 
detrimental to the child or prevent the parent from consistently and 
effectively providing safe and stable care and supervision of the child. 
(2) When considering the factors set forth in subdivision (i)(1), the prompt 

and permanent placement of the child in a safe environment is presumed to 

be in the child’s best interest. 

(3) All factors considered by the court to be applicable to a particular case 
must be identified and supported by specific findings of fact in the court’s 
written order. 

(4) Expert testimony is not required to prove or disprove any factor by any 
party. 

(5) As used in this subsection (i), “parent” includes guardian. 

(j) In the hearing on the petition, the circuit, chancery, or juvenile court 
shall admit evidence, pursuant to the Tennessee Rules of Evidence, and shall 
recognize the exemptions to privileges as provided pursuant to §§ 37-1-411 
and 37-1-614. 

(k) The court shall ensure that the hearing on the petition takes place 
within six (6) months of the date that the petition is filed, unless the court 
determines an extension is in the best interests of the child. The court shall 
enter an order that makes specific findings of fact and conclusions of law 
within thirty (30) days of the conclusion of the hearing. If such a case has not 
been completed within six (6) months from the date the petition was served, 
the petitioner or respondent shall have grounds to request that the court of 
appeals grant an order expediting the case at the trial level. 

(1)(1) An order terminating parental rights shall have the effect of severing 
forever all legal rights and obligations of the parent or guardian of the child 
against whom the order of termination is entered and of the child who is the 
subject of the petition to that parent or guardian. The parent or guardian 
shall have no further right to notice of proceedings for the adoption of that 
child by other persons and shall have no right to object to the child’s adoption 
or thereafter to have any relationship, legal or otherwise, with the child. It 
shall terminate the responsibilities of that parent or guardian under this 
section for future child support or other future financial responsibilities even 
if the child is not ultimately adopted; provided, that the entry of an order 
terminating the parental rights shall not eliminate the responsibility of such 
parent or guardian for past child support arrearages or other financial 
obligations incurred for the care of such child prior to the entry of the order 
terminating parental rights. 

(2) Notwithstanding subdivision (/)(1), a child who is the subject of the 
order for termination shall be entitled to inherit from a parent whose rights 
are terminated until the final order of adoption is entered. 

(m) Upon termination of parental or guardian rights, the court may award 
guardianship or partial guardianship of the child to a licensed child-placing 
agency or the department. Such guardianship shall include the right to place 
the child for adoption and the right to consent to the child’s adoption. Upon 
termination of parental or guardian rights, the court may award guardianship 
or partial guardianship to any prospective adoptive parent or parents with the 
right to adopt the child, or to any permanent guardian who has been appointed 
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pursuant to title 37, chapter 1, part 8. In any of these cases, such guardianship 
is subject to the remaining rights, if any, of any other parent or guardian of the 
child. Before guardianship or partial guardianship can be awarded to a 
permanent guardian, the court shall find that the department or licensed 
child-placing agency currently having custody of the child has made reason- 
able efforts to place the child for adoption and that permanent guardianship is 
in the best interest of the child. 

(n) An order of guardianship or partial guardianship entered by the court 
pursuant to this section shall supersede prior orders of custody or guardian- 
ship of that court and of other courts, except those prior orders of guardianship 
or partial guardianship of other courts entered as the result of validly executed 
surrenders or revocations pursuant to § 36-1-111 or § 36-1-112, or except as 
provided pursuant to § 36-1-111(0)(4)(D) and (E), or except an order of 
guardianship or partial guardianship of a court entered pursuant to § 36-1- 
116; provided, that orders terminating parental rights entered by a court 
under this section prior to the filing of an adoption petition shall be effective to 
terminate parental rights for all purposes. 

(o) If the court terminates parental or guardianship rights, under this part 
or title 37 or a consent is given pursuant to § 36-1-117(f) or (g), or if there have 
been surrenders of parental or guardianship rights of all other necessary 
parties, then no further surrender or consent of that parent or guardian shall 
be necessary to authorize an adoption; provided, that the adoption court may 
review and confirm the validity of any denials of parentage made by persons 
under any statutory provisions from outside the state of Tennessee. 

(p) A copy of the order or orders obtained by the prospective adoptive 
parents terminating parental or guardianship rights under this section shall 
be filed with the petition for adoption. 

(q) After the entry of the order terminating parental rights, no party to the 
proceeding, nor anyone claiming under such party, may later question the 
validity of the termination proceeding by reason of any defect or irregularity 
therein, jurisdictional or otherwise, but shall be fully bound thereby, except 
based upon a timely appeal of the termination order as may be allowed by law; 
and in no event, for any reason, shall a termination of parental rights be 
overturned by any court or collaterally attacked by any person or entity after 
one (1) year from the date of the entry of the final order of termination. This 
provision is intended as a statute of repose. 

(r) The disability of a parent or guardian alone shall not be considered for or 
against termination of parental or guardian rights unless the disability 
impacts the parent’s ability to care for the physical or psychological welfare of 
the child. 
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Acts 2000, ch. 683, § 4 provided that the act 
shall apply to all proceedings and petitions 
pending on May 8, 2000 and all arising on or 
after May 8, 2000. 

Acts 2006, ch. 890, § 1 provided that the 
provisions of the act may be collectively known 
as the “Child Protection Act of 2006.” 

Acts 2018, ch. 560, § 6 provided that the act, 
which amended this section, shall apply to 
petitions filed on or after March 14, 2018. 


Amendments. 

The 2021 amendment by ch. 190 rewrote (i), 
which read: “(i) In determining whether termi- 
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part, the court shall consider, but is not limited 
to, the following: 

“(1) Whether the parent or guardian has 
made such an adjustment of circumstance, con- 
duct, or conditions as to make it safe and in the 
child’s best interest to be in the home of the 
parent or guardian; 

“(2) Whether the parent or guardian has 
failed to effect a lasting adjustment after rea- 
sonable efforts by available social services 
agencies for such duration of time that lasting 
adjustment does not reasonably appear pos- 
sible; 

“(3) Whether the parent or guardian has 
maintained regular visitation or other contact 
with the child; 

“(4) Whether a meaningful relationship has 
otherwise been established between the parent 
or guardian and the child; 

“(5) The effect a change of caretakers and 
physical environment is likely to have on the 
child’s emotional, psychological and medical 
condition; 

“(6) Whether the parent or guardian, or other 
person residing with the parent or guardian, 
has shown brutality, physical, sexual, emo- 
tional or psychological abuse, or neglect toward 
the child, or another child or adult in the family 
or household; 
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“(7) Whether the physical environment of the 
parent’s or guardian’s home is healthy and safe, 
whether there is criminal activity in the home, 
or whether there is such use of alcohol, con- 
trolled substances or controlled substance ana- 
logues as may render the parent or guardian 
consistently unable to care for the child in a 
safe and stable manner; 

“(8) Whether the parent’s or guardian’s men- 
tal and/or emotional status would be detrimen- 
tal to the child or prevent the parent or guard- 
ian from effectively providing safe and stable 
care and supervision for the child; or 

“(9) Whether the parent or guardian has paid 
child support consistent with the child support 
guidelines promulgated by the department pur- 
suant to § 36-5-101.” 

The 2021 amendment by ch. 235 amendment 
added (r). 
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Hansen Saba), 36 U. Mem. L. Rev. 829 (2006). 

Storied Anna Mae He Decision Clarifies Law 
But Leaves Unanswered Questions (Christina 
A. Zawisza), 38 U. Mem. L. Rev. 637 (2008). 

When One Parent Goes and the Other Parent 
Stays: The Inconsistency and Inequality of 
Guaranteeing Absent Parents Permanent Pa- 
rental Rights (Wendee M. Hilderbrand), 56 
Vand. L. Rev. 1907 (2003). 


Attorney General Opinions. 

Constitutionality of 1997 amendment, OAG 
97-082, 1997 Tenn. AG LEXIS 81 (5/21/97). 

Juvenile court disposition of children follow- 
ing a termination of parental rights, OAG 99- 
208, 1999 Tenn. AG LEXIS 190 (10/20/99). 

T.C.A. § 36-1-113(g)(6) authorizes the termi- 
nation of parental rights even if the parent has 
already served his or her sentence and been 
released. OAG 11-33, 2011 Tenn. AG LEXIS 35 
(4/12/11). 
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6. Standing. 

7. Procedural Matters. 

8. Right to Counsel. 

9. Presence at Hearing. 

10. Burden of Proof. 

11. Findings of Fact. 

12. Adequate Record Required. 

13. Timeliness of Final Order. 

14. Grounds for Terminating Parental Rights, 
Generally. 

15. Persistent Conditions. 

16. Abandonment. 

17. Substantial Noncompliance. 

18. Incarcerated Parent. 

19. Parent’s Mental Condition. 

20. Child Support. 

21. Child Abuse. 

22. Failure to Manifest an Ability and Willing- 
ness to Assume Custody or Financial 
Responsibility. 

23. Best Interests of Children. 

24. Permanency Plans. 

25. Reasonable Efforts. 

26. Appellate Review. 

27. Termination Proper. 

28. Termination Improper. 

29. Preclusion and Effect of Judgments. 

30. Due Process. 

31. Assistance of Counsel. 

32. Putative Father. 

33. Evidence Sufficient. 


1. Constitutionality. 

Neither T.C.A. § 36-1-113(c)(2) nor (g)(6) is 
blatantly unconstitutional. In re Adoption of 
E.N.R., 42 S.W.3d 26, 2001 Tenn. LEXIS 287 
(Tenn. 2001). 

Incarcerated mother’s constitutional rights 
were not violated when the trial court termi- 
nated her parental rights under T.C.A. § 36-1- 
113(g)(4) for prior criminal convictions for ac- 
tions against the child’s sibling, and not for any 
action, neglect, or abuse directed against the 
child herself. In re C.A.F., 114 S.W.3d 524, 2003 
Tenn. App. LEXIS 134 (Tenn. Ct. App. 2003). 

A judicial finding of severe child abuse 
against any child creates an obvious presump- 
tion of parental unfitness and the incorporation 
of this presumption into statutory law is not 
obviously or blatantly unconstitutional. In re 
C.A.F., 114 S.W.3d 524, 2003 Tenn. App. LEXIS 
134 (Tenn. Ct. App. 2003). 

Under T.C.A. § 36-1-113(c)(1), in every case 
in which parental rights are terminated, there 
must be a finding by the court by clear and 
convincing evidence that the grounds for termi- 
nation of parental or guardianship rights have 
been established, and this finding must be 
contained in a written order entered by the trial 
court; therefore, as long as the juvenile court 
has correctly found that at least one of the 
statutory grounds for termination of parental 
rights exists, the constitutional requirement of 
a showing of parental unfitness or a risk of 
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substantial harm to the welfare of a child has 
been satisfied. Once a statutory ground for 
termination has been established, there is no 
constitutional requirement that the trial court 
make an additional finding of substantial 
harm. In re Audrey S., 182 S.W.3d 838, 2005 
Tenn. App. LEXIS 539 (Tenn. Ct. App. 2005), 
appeal denied, In re A.M.S. v. Ferrell, —S.W.3d 
—, 2005 Tenn. LEXIS 1020 (Tenn. 2005). 

T.C.A. § 36-1-113(g)(6) is constitutional and 
does not violate a parent’s due process rights 
because trial court does not have to make a 
finding of unfitness or a risk of substantial 
harm after finding at least one of the statutory 
grounds for termination of parental rights. In 
re T.M.G., 283 S.W.3d 318, 2008 Tenn. App. 
LEXIS 713 (Tenn. Ct. App. Nov. 25, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
86 (Tenn. Feb. 24, 2009). 


2. Construction. 

Construing the language of the adoption and 
termination statutory scheme, the term “physi- 
cal custody” as utilized in the statutory sections 
would be synonymous with having physical 
possession of a child and would not require a 
court order or other judicial act; the statutory 
definition of custody contained in the juvenile 
court statutory scheme is inapplicable in the 
context of a termination or adoption proceed- 
ing, and physical custody means physical pos- 
session of a child, as granted by a parent, 
guardian, child-placing agency, or court, but 
physical custody as used in the statutory 
scheme does not include the unlawful taking of 
a child. In re Joseph F., 492 S.W.3d 690, 2016 
Tenn. App. LEXIS 227 (Tenn. Ct. App. Mar. 31, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 377 (Tenn. May 10, 2016). 


3. Applicability. 

T.C.A. § 36-1-118 was inapplicable because 
the order that the Tennessee department of 
children’s services alleged was superseded was 
not an order of guardianship, but rather, a 
pending custody petition; therefore, it was in- 
applicable under its own terms. State Dep’t of 
Children’s Servs. v. Owens, 129 S.W.3d 50, 2004 
Tenn. LEXIS 182 (Tenn. 2004). 

Trial court erred by applying an amended 
version of this section that was not yet in affect 
when the children’s grandparents filed the ac- 
tion to terminate the father’s parental rights. 
In re Braxton M., 531 S.W.3d 708, 2017 Tenn. 
App. LEXIS 454 (Tenn. Ct. App. July 5, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
639 (Tenn. Sept. 29, 2017). 


4. Jurisdiction to Declare Child Aban- 
doned. 

The chancery or circuit court has jurisdiction 
to declare a child an “abandoned child” only in 
a case in which abandonment has been alleged 
in support of a petition to adopt. St. Peter’s 
Orphan Asylum Asso. v. Riley, 43 Tenn. App. 
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683, 311 S.W.2d 336, 1957 Tenn. App. LEXIS 
144 (Tenn. Ct. App. 1957). 

Under the former Uniform Child Custody 
Jurisdiction Act (UCCJA), Tennessee courts 
could adjudicate child custody issues, including 
termination of parental rights proceedings, 
even if one of the parents did not have mini- 
mum contacts with Tennessee. Graham vy. Co- 
peland (In re Copeland), 43 S.W.3d 483, 2000 
Tenn. App. LEXIS 221 (Tenn. Ct. App. 2000), 
review or rehearing denied, In re Adoption of 
Copeland, — S.W.3d —, 2001 Tenn. LEXIS 352 
(Tenn. Apr. 16, 2001). 


5. Jurisdiction for Adoption. 

A decree of abandonment by the juvenile 
court does not deprive the chancery or circuit 
court of jurisdiction of adoption proceedings. In 
re Matthews, 204 Tenn. 155, 319 S.W.2d 69, 
1958 Tenn. LEXIS 254 (1958). 


6. Standing. 

In a termination of parental rights case, a 
court properly denied grandparents’ motion to 
intervene where the grandparental relation- 
ship did not alone support intervention, and 
intervention as of right was not appropriate, 
because there was a party in the underlying 
suit, the child’s father, who could adequately 
represent the grandparents’ interests. Gonza- 
lez v. Tenn. Dep’t of Children’s Servs., 136 
S.W.3d 6138, 2004 Tenn. LEXIS 566 (Tenn. 
2004). 

Jurisdiction to terminate parental or guard- 
ianship rights resides concurrently in the chan- 
cery, circuit, and juvenile courts under T.C.A. 
§ 36-1-113(a); standing to intervene in a termi- 
nation proceeding in juvenile court should be 
analyzed under Tenn. R. Civ. P. 24. Gonzalez v. 
Tenn. Dep’t of Children’s Servs., 136 S.W.3d 
613, 2004 Tenn. LEXIS 566 (Tenn. 2004). 

Child’s great aunt and uncle did not have 
standing to file a petition to terminate a fa- 
ther’s parental rights because they were not 
members of any of the groups to standing was 
granted; extended family members caring for 
related children were granted standing if they 
were prospective adoptive parents, and the 
great aunt and uncle were not. In re M.L.P., — 
S.W.3d —, 2008 Tenn. App. LEXIS 217 (Tenn. 
Ct. App. Apr. 8, 2008), aff'd, 281 S.W.3d 387, 
2009 Tenn. LEXIS 299 (Tenn. 2009). 

Trial court erred in terminating a mother’s 
parental rights where, with the exception of a 
stepparent, T.C.A.§ 36-1-113(g)(11) unambigu- 
ously stated that the rights of both parents had 
to be terminated before a third party became 
eligible to adopt the child, the grandmother 
was not a stepparent under T.C.A. § 36-1- 
117(f), and under T:C.A. § 36-1-113(b)(1), the 
father and grandmother lacked standing to file 
an adoption petition without first terminating 
the rights of both parents. In re Lyric A., 544 
S.W.3d 341, 2017 Tenn. App. LEXIS 690 (Tenn. 
Ct. App. Oct. 12, 2017). 
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Trial court had subject matter jurisdiction of 
a stepmother’s termination of parental rights 
petition because the stepmother sought to 
adopt the subject child. In re Paetyn M., — 
S.W.3d —, 2019 Tenn. App. LEXIS 81 (Tenn. Ct. 
App. Feb. 14, 2019). 


7. Procedural Matters. 

Nothing in the definition of a dependent and 
neglected child requires that a ground for ter- 
mination of parental rights has been estab- 
lished by appropriate proof, and the same is 
true of the definition of severe abuse; there are 
no cases in which Tennessee courts have held 
that a ground for termination or a best interest 
determination must be made in order to adju- 
dicate a child dependent and neglected or the 
victim of severe abuse, and dependency and 
neglect proceeding and termination of parental 
rights proceeding are separate proceedings. In 
re Tamera W., 515 S.W.3d 860, 2016 Tenn. App. 
LEXIS 859 (Tenn. Ct. App. Nov. 10, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
88 (Tenn. Feb. 8, 2017). 

Nothing in either the definition of a depen- 
dent and neglected child or severe abuse re- 
quires that the trial court determine whether 
the parent has complied with an applicable 
permanency plan; whether the parent has 
made lasting adjustment after reasonable ef- 
forts by available social services agencies alone 
does not prevent the trial court from finding the 
children dependent and neglected or to be the 
victims of severe abuse. In re Tamera W., 515 
S.W.3d 860, 2016 Tenn. App. LEXIS 859 (Tenn. 
Ct. App. Nov. 10, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 88 (Tenn. Feb. 8, 
2017). 

Trial court properly found the father to be a 
putative father of the children because he did 
not file a paternity petition concerning either of 
the children and the trial court properly found 
that he was not a legal parent because he 
presented no evidence that he executed an 
unrevoked and sworn acknowledgement of pa- 
ternity. He was recorded as the father on the 
children’s birth certificates. In re Braxton M.., 
531 S.W.3d 708, 2017 Tenn. App. LEXIS 454 
(Tenn. Ct. App. July 5, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 639 (Tenn. Sept. 
29, 2017). 

It was not an abuse of discretion to deny a 
mother’s request for a continuance of a hearing 
on termination of the mother’s parental rights 
because (1) the matter was pending for 21 
months, (2) a hearing was statutorily required 
within six months, and (3) the mother’s docu- 
mentation did not support the mother’s stated 
reason for seeking a continuance. In re Paetyn 
M., — 8.W.3d —, 2019 Tenn. App. LEXIS 81 
(Tenn. Ct. App. Feb. 14, 2019). 

Adoption statute had no application in this 
case because although the end goal was adop- 
tion of the child, the only remedy sought by the 
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department was the termination of the moth- 
er’s rights, and the department could be af- 
forded complete relief without the father’s par- 
ticipation; his rights were terminated before 
this trial, he had no interest to protect, and the 
mother failed to show that the father had to be 
joined. In re Josiah T., — S.W.3d —, 2019 Tenn. 
App. LEXIS 482 (Tenn. Ct. App. Oct. 2, 2019). 

Father did not receive sufficient notice of the 
grounds for termination of his parental rights; 
despite the fact that the order did not cite 
abandonment by an incarcerated parent, by 
applying the time period prior to the father’s 
incarceration, the trial court terminated his 
rights on this ground, which appellees did not 
plead, plus the ground was not tried by consent 
of the parties. In re Justine J.. — S.W.3d —, 
2019 Tenn. App. LEXIS 505 (Tenn. Ct. App. Oct. 
10; 2019). 

Trial court did not abuse its discretion by 
proceeding with termination of parental rights 
proceedings against a parent, despite the pen- 
dency of related criminal charges against the 
parent, so as to prevent the parent’s children 
from languishing in foster care unnecessarily. 
In re Deishun M., — S.W.3d —, 2019 Tenn. App. 
LEXIS 562 (Tenn. Ct. App. Nov. 18, 2019). 

As the trial court only addressed two of the 
four grounds for termination raised in the pe- 
tition, the trial court’s judgment was not final 
and thus the case was remanded for further 
proceedings. In re A.W., — S.W.38d —, 2020 
Tenn. App. LEXIS 5 (Tenn. Ct. App. Jan. 8, 
2020). 

Termination of parental rights for incarcer- 
ated parents on the ground of failure to visit 
was inappropriate because the Tennessee De- 
partment of Children’s Services failed to prop- 
erly plead the ground, and in the absence of 
evidence that indicated that the parents fully 
understood failure to visit was being tried by 
implied consent and because evidence relevant 
to the parents’ failure to visit was relevant to 
other issues, this ground for termination was 
not tried by implied consent. In re Noah A., — 
S.W.3d —, 2020 Tenn. App. LEXIS 498 (Tenn. 
Ct. App. Nov. 6, 2020). 

Because the grandson’s parents surrendered 
their parental rights as to him and the juvenile 
court awarded custody to the Tennessee De- 
partment of Children’s Services, the juvenile 
court’s order adjudicating the grandmother’s 
petition for custody was displaced as to the 
grandson, and therefore the grandmother’s ap- 
peal was moot. In re Brilee E., — S.W.3d —, 
2021 Tenn. App. LEXIS 163 (Tenn. Ct. App. Apr. 
20, 2021). 


8. Right to Counsel. 

Court erred in finding that the parents, in a 
complex, extended dependency and neglect 
case, were not indigent and finding their seven 
children dependent and neglected and that the 
parents had committed severe child abuse; that 
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finding could have led to termination of paren- 
tal rights and the parents clearly had a right to 
appointed counsel if they were indigent. The 
parents were entitled to a thorough hearing in 
compliance with T.C.A. § 40-14-202 to deter- 
mine if they were indigent and thus, entitled to 
appointed counsel under Tenn. Sup. Ct. R. 
13(d)(2)(B). Tenn. Dep’t of Children’s Servs. v. 
David H., 247 S.W.3d 651, 2006 Tenn. App. 
LEXIS 193 (Tenn. Ct. App. Mar. 21, 2006). 


9. Presence at Hearing. 

Termination of father’s parental rights vio- 
lated his right to due process as his motion to 
continue was denied and the trial proceeded in 
his absence after the father’s counselor refused 
to allow him to participate in the trial by 
telephone from a detention center as permitted 
by T.C.A. § 36-1-113(f)(3). In re A’mari B., 358 
S.W.3d 204, 2011 Tenn. App. LEXIS 488 (Tenn. 
Ct. App. Aug. 31, 2011), appeal denied, In re 
A’Mari B., — S.W.3d —, 2011 Tenn. LEXIS 
1067 (Tenn. Nov. 14, 2011). 

Mother had notice of the trial and was pres- 
ent before it began, and upon learning she was 
absent from the courtroom, the trial court 
granted time to call out and permitted the 
attorneys to attempt to contact her, but when 
she failed to appear, the trial court conducted a 
full hearing, requiring the State to prove each 
element; as the mother had notice of the hear- 
ing, was present before it began, and was 
represented by counsel, the decision of the trial 
court was affirmed. In re Gabriella H., — 
S.W.3d —, 2019 Tenn. App. LEXIS 12 (Tenn. Ct. 
App. Jan. 8, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 75 (Tenn. Feb. 11, 2019). 


10. Burden of Proof. 

In a termination of parental rights proceed- 
ing, given the absence of information regarding 
steps taken to identify the father, an adoption 
agency did not carry its burden of demonstrat- 
ing the diligent inquiry required by T.C.A. 
§ 21-1-203(a) in order to use service by publi- 
cation, as simply asking the birth mother if she 
knew the name of the father and then giving up 
was not sufficient; the location of the party, the 
name of the host of the party, the names of 
attendees of the party, and the type of vehicle in 
which the child was conceived were all obvious 
areas of inquiry. Adoption Place, Inc. v. Doe, 
273 S.W.3d 142, 2007 Tenn. App. LEXIS 750 
(Tenn. Ct. App. Dec. 5, 2007), appeal denied, 
The Adoption Place, Inc. v. Doe, — S.W.3d —, 
2008 Tenn. LEXIS 90 (Tenn. Feb. 4, 2008). 

Termination of father’s parental rights was 
proper because clear and convincing evidence 
established that father was mentally incompe- 
tent and it was the in the children’s best inter- 
est. Department of Children’s Servs. v. Mims, 
285 S.W.3d 435, 2008 Tenn. App. LEXIS 706 
(Tenn. Ct. App. Nov. 24, 2008), appeal denied, 
In re N.B., —S.W.3d —, 2009 Tenn. LEXIS 146 
(Tenn. Mar. 16, 2009). 
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Termination of parents’ rights based on per- 
sistence of conditions pursuant to T.C.A. § 36- 
1-113(g)(3) required the Department of Chil- 
dren’s Services to prove that it made 
reasonable efforts at reunification with respect 
to the father, as a determination that termina- 
tion was warranted due to his severe child 
abuse had been reversed pursuant to T.C.A. 
8§ 36-1-102 and 37-1-166(g)(4)(A); however, 
the record indicated that such efforts were 
satisfactorily made. In re Dakota C.R., 404 
S.W.3d 484, 2012 Tenn. App. LEXIS 844 (Tenn. 
Ct. App. Dec. 7, 2012), appeal denied, In re 
Dakota R., — S.W.3d —, 2013 Tenn. LEXIS 230 
(Tenn. Mar. 6, 2013). 

Father’s parental rights were erroneously 
terminated based on a finding of severe child 
abuse pursuant to T.C.A. 8§ 37-1-102 and 36- 
1-113(g)(4), as the father was apparently ab- 
sent from the home when one child was injured, 
and there was a lack of proof that the children 
were abused prior to that time; there was 
conflicting evidence as to the existence of, cause 
of, and seriousness of, the children’s other 
“marks” on their bodies. In re Dakota C.R., 404 
S.W.3d 484, 2012 Tenn. App. LEXIS 844 (Tenn. 
Ct. App. Dec. 7, 2012), appeal denied, In re 
Dakota R., — S.W.3d —, 2013 Tenn. LEXIS 230 
(Tenn. Mar. 6, 20138). 


11. Findings of Fact. 

Although the trial court entered a conclusion 
of law as to certain termination grounds of 
abandonment, its order did not contain any 
findings of fact with respect to these grounds in 
contravention of the statute. In re Jaylah W., 
486 S.W.3d 537, 2015 Tenn. App. LEXIS 819 
(Tenn. Ct. App. Oct. 7, 2015), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 94 (Tenn. Feb. 1, 
2016). 

Trial court failed to make any other findings 
of fact or conclusions of law with respect to the 
termination ground of substantial noncompli- 
ance, plus it appeared the trial court applied an 
incorrect standard; the appropriate standard is 
whether there has been substantial noncompli- 
ance, and in the absence of appropriate findings 
on this ground and the application of an incor- 
rect standard, the trial court’s decision to ter- 
minate the mother’s rights on this ground was 
vacated. In re Jaylah W., 486 S.W.3d 537, 2015 
Tenn. App. LEXIS 819 (Tenn. Ct. App. Oct. 7, 
2015), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 94 (Tenn. Feb. 1, 2016). 

Clear and convincing evidence supported the 
finding that a father failed to manifest an 
ability and willingness to assume legal and 
physical custody of a child because based upon 
his course of conduct, he did not have the 
ability to provide a reliable source of financial 
support and a stable household for the child; 
the father was incarcerated at the time the 
petition was filed, he acknowledged his crimi- 
nal history and past problems with alcohol, and 
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he had not paid child support in the past. In re 
Rilyn S., — S.W.38d —, 2019 Tenn. App. LEXIS 
124 (Tenn. Ct. App. Mar. 12, 2019). 

Trial court made an independent determina- 
tion that the evidence constituted clear and 
convincing evidence to satisfy each ground for 
termination of a father’s parental rights and 
made the required findings of fact and conclu- 
sions of law because in its memorandum opin- 
ion and order, the trial court detailed the stipu- 
lated facts as well as the facts proven by 
exhibits submitted at trial and the facts proven 
through testimony. In re Rilyn 8., — $.W.3d —, 
2019 Tenn. App. LEXIS 124 (Tenn. Ct. App. 
Mar. 12, 2019). 

Trial court failed to comply with subsection 
(k) because instead of making specific findings 
of fact to support its legal conclusions, the trial 
court’s order simply made broad, conclusory 
statements regarding the grounds for termina- 
tion and the child’s best interesis; because the 
trial court failed to comply, the case was re- 
manded to the trial court with instructions to 
make specific findings of fact and conclusions of 
law. In re M.N., — S.W.3d —, 2019 Tenn. App. 
LEXIS 281 (Tenn. Ct. App. June 5, 2019). 

Trial court made sufficient findings of fact to 
support its conclusion that guardianship 
should be placed with the paternal grandpar- 
ents because it recognized that the maternal 
grandmother and the child loved each other, 
but it found that the child was more stable and 
performed better at school and home during 
times that the child was not exposed to the 
grandmother. The trial court also agreed with 
the recommendation that the child not visit the 
grandmother due to her maladaptive behaviors 
and the psychological harm that has occurred 
to the child during times of visitation. In re 
Alexis S., — S.W.3d —, 2019 Tenn. App. LEXIS 
526 (Tenn. Ct. App. Oct. 29, 2019). 

Appellate court reversed the trial court’s 
finding that abandonment by wanton disregard 
was established because it failed to identify 
specific findings of fact upon which the conclu- 
sion was based. In re Aubrie W., — S.W.3d —, 
2020 Tenn. App. LEXIS 21 (Tenn. Ct. App. Jan. 
21, 2020), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 224 
(Tenn. Apr. 15, 2020). 

On remand, the trial court failed to remedy 
the deficiencies of its original order terminating 
the parents’ rights because it did not determine 
the relevant time period for abandonment and 
failed to make a determination on the willful- 
ness criterion as it was silent regarding the 
parents’ ability to pay. The trial court also 
again failed to independently weigh the best 
interest factors, and rather than engaging in 
the required independent analysis it simply 
adopted appellee’s filings and conclusions over 
the parents’ objections. In re Nathan C., — 
S.W.3d —, 2020 Tenn. App. LEXIS 61 (Tenn. Ct. 
App. Feb. 12, 2020). 
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Trial court did not identify specific factual 
findings and conclusions of law related to each 
ground for termination separately, but did elu- 
cidate factual findings that could apply to one 
or more of the grounds; despite the order’s lack 
of clarity, taken as a whole, the order provided 
sufficient findings of fact and conclusions of law 
to support the decision to terminate the father’s 
parental rights respecting two statutory 
grounds and remand was not required. In re 
Bentley Q., — S.W.3d —, 2020 Tenn. App. 
LEXIS 103 (Tenn. Ct. App. Mar. 11, 2020). 

Vacating of order terminating a father’s pa- 
rental rights and remanding of the case for 
further proceedings was appropriate because 
the appellate court found that it was unable to 
review the trial court’s decision as there were 
significant deficiencies in the trial court’s order 
in that the order lacked necessary findings of 
fact and conclusions of law. The trial court 
failed to fully analyze one of the grounds for 
termination upon which it based its ruling and 
failed to address all of the relevant factors 
regarding the best interest analysis. In re Au- 
tumn D., — 8.W.3d —, 2020 Tenn. App. LEXIS 
487 (Tenn. Ct. App. Oct. 28, 2020). 

Because a trial court failed to make sufficient 
findings of fact relevant to the statutory 
grounds of abandonment by failure to visit a 
child and failure to provide financial support 
for the child and the statement of the evidence 
approved by the court was insufficient for the 
appellate court to review the termination of 
parental rights on appeal, the court’s judgment 
was vacated and the case was remanded for the 
court to make sufficient findings of fact and 
conclusions of law. In re Maddox F., — S.W.3d 
—, 2020 Tenn. App. LEXIS 594 (Tenn. Ct. App. 
Dec. 23, 2020). 


12. Adequate Record Required. 

Although the trial court is required to find 
only one statutory ground for termination of 
parental rights, given the importance of estab- 
lishing the permanent placement of a child who 
is the subject of a termination of parental rights 
proceeding, the trial court should include in its 
final order findings of fact and conclusions of 
law with regard to each ground presented, as if 
the trial court addressed each ground that is 
raised in a termination proceeding, so the 
child’s permanent placement will not be unnec- 
essarily delayed due to a remand for findings on 
alternate grounds. In re D.L.B., 118 S.W.3d 
360, 2003 Tenn. LEXIS 983 (Tenn. 2003). 

Trial court’s order of termination of the moth- 
er’s parental rights to her son was vacated to 
the extent that it was based upon a finding of 
abandonment under T.C.A. § 36-1- 
102(1)(A)(iv); it was remanded for preparation 
of findings of fact and conclusion of law as 
required by T.C.A. § 36-1-113(k). Where a trial 
court does not comply with T.C.A. § 36-1- 
113(k), the appellate court cannot simply re- 
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view the record de novo and determine where 
the preponderance of the evidence is, as it 
would in other civil, non-jury cases. State v. 
C.H.K., 154 S.W.3d 586, 2004 Tenn. App. 
LEXIS 517 (Tenn. Ct. App. 2004), appeal de- 
nied, In re J.W.P., — S.W.3d —, 2004 Tenn. 
LEXIS 937 (Tenn. Nov. 8, 2004). 

Provisions of T.C.A. § 36-1-113(k) are man- 
datory, and the failure to comply with the 
section may necessitate remand to prepare 
written findings of fact and conclusions of law; 
however, where a termination of parental 
rights case had been proceeding for seven 
years, a court proceeded to decide an appeal on 
the basis of the trial court’s oral findings. White 
v. Moody, 171 S.W.3d 187, 2004 Tenn. App. 
LEXIS 890 (Tenn. Ct. App. 2004), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 265 
(Tenn. Mar. 21, 2005). 

Trial court did not err in refusing to termi- 
nate the biological father’s parental rights pur- 
suant to T.C.A. § 36-1-113 because the trial 
court’s finding that there was no convincing 
evidence of the father’s willful abandonment of 
the child was presumed correct where the 
mother and her husband failed to provide an 
adequate record on appeal as required by Tenn. 
R. App. P. 24; the trial court had considered 
affidavits and presumably testimony regarding 
whether the mother had prevented the father 
from continuing his relationship with the child 
by refusing to allow him access to the child. In 
re M.L.D., 182 S.W.3d 890, 2005 Tenn. App. 
LEXIS 339 (Tenn. Ct. App. 2005), appeal de- 
nied, In re Adoption of M.L.D., — S.W.3d —, 
2005 Tenn. LEXIS 779 (Tenn. Sept. 12, 2005). 


13. Timeliness of Final Order. 

Mother was denied relief due to the trial 
court’s failure to enter a timely written order as 
T.C.A. § 36-1-113(k) s 30-day time frame was 
not mandatory. In re Jaxx M., — S.W.3d —, 
2019 Tenn. App. LEXIS 185 (Tenn. Ct. App. Apr. 
17, 2019). 


14. Grounds for Terminating Parental 
Rights, Generally. 

It is beyond question that before a parent’s 
rights can be terminated, there must be a 
showing that the parent is unfit or that sub- 
stantial harm to the child will result if parental 
rights are not terminated. Tennessee Baptist 
Children’s Homes, Inc. v. Swanson (In re Swan- 
son), 2 S.W.3d 180, 1999 Tenn. LEXIS 475 
(Tenn. 1999). 

The existence of any one of the statutory 
bases under T.C.A. § 36-1-113(g) will support a 
termination of parental rights. In re C.W.W., 37 
S.W.3d 467, 2000 Tenn. App. LEXIS 327 (Tenn. 
Ct. App. 2000). 

Record contained clear and convincing proof 
to support the trial court’s findings regarding 
the mother’s substantial noncompliance with 
her plan; she failed to comply substantially 
with the requirements, in part, that she submit 
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to random drug screens, take her medication as 
prescribed by treating professionals, and con- 
tinue with mental health services. In re Car- 
rington H., 483 S.W.3d 507, 2016 Tenn. LEXIS 
49 (Tenn. Jan. 29, 2016). 

Terminating the mother’s parental rights on 
the ground of failure to manifest an ability and 
willingness to assume legal and physical cus- 
tody was inappropriate because the mother had 
made positive changes and, while a relapse was 
possible, the Department of Children’s Services 
failed to prove it was a reasonable probability. 
In re Serenity W., — S.W.3d —, 2019 Tenn. App. 
LEXIS 75 (Tenn. Ct. App. Feb. 8, 2019). 

Juvenile court had subject matter jurisdic- 
tion to determine custody because Tennessee 
was the child’s home state on the date of the 
commencement of the juvenile court action; the 
trial court had subject matter jurisdiction to 
terminate the father’s parental rights because 
when the foster parents filed their termination 
petition, Tennessee remained the home state 
and exercised continuing jurisdiction under the 
Uniform Child Custody Jurisdiction and En- 
forcement Act. In re Rilyn S., —S.W.3d —, 2019 
Tenn. App. LEXIS 124 (Tenn. Ct. App. Mar. 12, 
2019). 

Termination ground of failure to establish a 
suitable home was proven by clear and convinc- 
ing evidence, given that despite the depart- 
ment’s reasonable efforts to assist the mother, 
she never made even minimal efforts to im- 
prove her home or personal condition, despite 
being advised of the threat to her parental 
rights should she not act. In re Charlie-Lynn P., 
— $.W.3d —, 2019 Tenn. App. LEXIS 322 
(Tenn. Ct. App. June 27, 2019), appeal denied, 
In re Charlie-Lynn P., — S.W.3d —, 2019 Tenn. 
LEXIS 335 (Tenn. July 18, 2019). 

Termination of the mother’s parental rights 
was proper based on abandonment by failure to 
visit, failure to substantially comply with per- 
manency plans, and persistence of the condi- 
tions leading to removal of the children from 
the mother’s home because her one or two visits 
with each of the children were of such an 
infrequent nature as to merely establish mini- 
mal or insubstantial contact with the children; 
she failed to pursue training in parenting her 
son due to his special needs; she presented no 
evidence of having obtained stable housing, 
income, or transportation; and she was unable 
to show that she could provide a home absent of 
the environmental neglect that initially caused 
the children to be removed from her custody. In 
re Serenity S., — S.W.3d —, 2020 Tenn. App. 
LEXIS 45 (Tenn. Ct. App. Jan. 31, 2020). 


15. Persistent Conditions. 

Mother had developed a pattern of drug and 
alcohol abuse, violent and threatening behav- 
ior, and criminal activity that had not been 
remedied sufficient enough to allow the chil- 
dren to return to the home at an early date, and 
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the trial court’s decision finding clear evidence 
to support the termination ground of persistent 
conditions was affirmed. In re Jaylah W., 486 
S.W.3d 537, 2015 Tenn. App. LEXIS 819 (Tenn. 
Ct. App. Oct. 7, 2015), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 94 (Tenn. Feb. 1, 2016). 

Record contained clear and convincing proof 
to support the trial court’s findings of persistent 
conditions; the mother’s behavioral problems 
stemming from her histrionic personality disor- 
der were among the conditions that resulted in 
the child’s removal, and the mother’s behav- 
ioral problems had not improved and were 
unlikely to improve sufficiently in the near 
future to make it safe for the child to return to 
her care. In re Carrington H., 483 S.W.3d 507, 
2016 Tenn. LEXIS 49 (Tenn. Jan. 29, 2016). 

Ground of persistence of conditions was 
proved by clear and convincing evidence, as the 
mother had developed a pattern of drug abuse 
that had not been sufficiently remedied to allow 
the children to return to the home at an early 
date; the mother showed that it was uncertain 
if she would ever be able to stop abusing co- 
caine, and she had not made a lasting adjust- 
ment or change to her lifestyle involving drug 
abuse. In re Navada N., 498 S.W.3d 579, 2016 
Tenn. App. LEXIS 367 (Tenn. Ct. App. May 23, 
2016). 

Clear and convincing evidence showed a per- 
sistence of conditions, authorizing a termina- 
tion of a father’s parental rights, because the 
father (1) did not address anger control issues, 
(2) minimized the father’s participation in the 
child’s abuse, (3) did not consistently visit the 
child, and (4) did not consistently participate in 
required treatment. In re Daymien T., 506 
S.W.3d 461, 2016 Tenn. App. LEXIS 540 (Tenn. 
Ct. App. July 27, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 752 (Tenn. Oct. 
21, 2016). 

Conditions leading to the removal of the 
children persisted and there was little chance 
that these conditions would be remedied soon; 
once the children were removed, the mother 
failed to complete random drug screening and 
an alcohol and drug rehabilitation program, 
she declined to maintain consistent visitation 
with the children, and she was incarcerated 
four times. In re Gabriella H., — S.W.3d —, 
2019 Tenn. App. LEXIS 12 (Tenn. Ct. App. Jan. 
8, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 75 (Tenn. Feb. 11, 2019). 

Evidence clearly and convincingly estab- 
lished the elements necessary to terminate the 
parents’ rights on the ground of persistence of 
conditions because they repeatedly showed that 
they were unable to maintain an appropriate 
home environment free from debris, clutter, 
animals, animal waste, and unsafe conditions, 
and they had shown an inability to keep per- 
sons not approved by the Department of Chil- 
dren’s Service from entering their home as 
required by permanency plans and trial court 
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orders. In re Savannah M., — S8.W.3d —, 2019 
Tenn. App. LEXIS 44 (Tenn. Ct. App. Jan. 28, 
2019). 

Clear and convincing evidence supported ter- 
mination of a mother’s parental rights based on 
a persistence of conditions because (1) the con- 
ditions leading to the removal of the mother’s 
child persisted, (2) other conditions persisted 
that would, in all probability, cause the child to 
be subjected to further abuse and neglect, (3) 
there was little likelihood the mother would 
remedy the conditions at an early date to allow 
the child’s return, and (4) continuation of the 
legal parent-child relationship would greatly 
diminish the child’s chances of early integra- 
tion into a stable and permanent home. In re 
J’ Khari F., — S.W.3d —, 2019 Tenn. App. 
LEXIS 60 (Tenn. Ct. App. Jan. 31, 2019). 

The trial court’s finding that appellants met 
their burden to show that the conditions that 
led to the children’s removal persisted was 
supported by evidence that the mother had an 
admitted history of drug use and criminal ac- 
tivity and relapse and the children did not want 
to live with her because they did not think she 
would ever change. In re Autumn L., — 8.W.3d 
—, 2019 Tenn. App. LEXIS 73 (Tenn. Ct. App. 
Feb. 8, 2019). 

Clear and convincing evidence supported the 
termination of a mother’s parental rights on 
the ground of persistence of conditions because 
the mother’s children were removed from the 
mother’s home and adjudicated dependent and 
neglected, there were issues concerning drug 
use, sexual abuse, and a lack of supervision of 
the children in the mother’s home. Moreover, 
the mother had continued to engage in criminal 
activity throughout the pendency of the case 
and generally showed an unwillingness to par- 
ent the children. In re H. A., — S.W.3d —, 2019 
Tenn. App. LEXIS 78 (Tenn. Ct. App. Feb. 12, 
2019); 

It was not appropriate to terminate a moth- 
er’s parental rights on the ground of persis- 
tence of conditions because such a ground was 
not alleged in the petition. In re Paetyn M., — 
S.W.3d —, 2019 Tenn. App. LEXIS 81 (Tenn. Ct. 
App. Feb. 14, 2019). 

Clear and convincing evidence showed that 
termination of a father’s parental rights to both 
of the father’s children was appropriate on the 
ground of persistent conditions because the 
children were removed from the father’s cus- 
tody when the father was arrested and the 
father’s lenghty incarceration rendered the fa- 
ther unable to provide the children with a home 
until they attained adulthood. In re D.V., — 
S.W.3d —, 2019 Tenn. App. LEXIS 111 (Tenn. 
Ct. App. Mar. 6, 2019). 

Termination was proper on the ground of 
persistence of conditions as the child was re- 
moved because of the father’s involvement with 
child pornography and use of drugs, but the 
mother had returned to live with him for a 
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time; the mother was still struggling to get 
back on her feet after leaving the father; the 
mother had no job and was living in a shelter 
for domestic violence victims; and continuation 
of the parent and child relationship greatly 
diminished the child’s chances of early integra- 
tion into a safe, stable, and permanent home. In 
re Laura F., — $8.W.3d —, 2019 Tenn. App. 
LEXIS 200 (Tenn. Ct. App. Apr. 29, 2019). 

Evidence was sufficient to support the trial 
court’s termination of the mother’s parental 
rights based on persistence of conditions be- 
cause the child was removed from the mother’s 
custody due to her drug use, noncompliance 
with the Tennessee Department of Children’s 
Services (DCS) Family Support Services in ob- 
taining drug treatment, and failure to ensure 
that the child received his medication. she had 
failed to complete the recommended intensive 
outpatient drug treatment or parenting classes. 
Throughout the time that the child was in DCS 
custody, the mother had continued using drugs 
and had failed to complete treatment to remedy 
her drug addiction. In re Kaden W., — S8.W.3d 
—, 2019 Tenn. App. LEXIS 230 (Tenn. Ct. App. 
May 13, 2019). 

Termination of the mother’s parental rights 
was proper based on the ground of persistence 
of conditions because she seemed to have sub- 
stituted alcohol for drugs, and had not pre- 
sented evidence showing that she had ad- 
dressed her struggles with alcohol; there was a 
concern that the mother would reunite with the 
father despite past domestic violence; and the 
children’s court appointed special advocate tes- 
tified that she was concerned about returning 
the children to the mother because of her sub- 
stance abuse issues and her difficulty control- 
ling the children. In re Trey S., — S.W.3d —, 
2019 Tenn. App. LEXIS 303 (Tenn. Ct. App. 
June 20, 2019). 

Ground of persistent conditions was proven 
by clear and convincing evidence; by trial, the 
mother had not fully addressed the issues that 
precipitated the children’s removal, the main 
barriers to reunification was her mental health 
situation and domestic violence, the court only 
had the mother’s word to go on that she re- 
solved her mental health issues and proclivity 
toward violence, and the children were thriving 
in the foster mother’s care. In re Charlie-Lynn 
P., — S.W.3d —, 2019 Tenn. App. LEXIS 322 
(Tenn. Ct. App. June 27, 2019), appeal denied, 
In re Charlie-Lynn P., — $.W.3d —, 2019 Tenn. 
LEXIS 335 (Tenn. July 18, 2019). 

Trial court properly concluded that the un- 
disputed evidence in the record clearly and 
convincingly supported termination of a moth- 
er’s parental rights on the ground of persistent 
conditions because six months after the child’s 
removal, the mother continued to use illegal 
drugs; given the mother’s consistent drug use, 
failure to follow treatment recommendations, 
and other acts of noncompliance with the per- 
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manency plan, it was unlikely she would re- 
solve her drug issues. In re K.S., — S.W.3d —, 
2019 Tenn. App. LEXIS 376 (Tenn. Ct. App. 
Aug. 2, 2019). 

Termination of the mother’s parental rights 
on the ground of persistence of conditions was 
proper; the child had been removed from the 
mother’s custody for more than six months, the 
mother was homeless, and her recent relapse 
and lack of progress on other issues made 
reunification in the near future unlikely. In re 
Josiah T., — S.W.3d —, 2019 Tenn. App. LEXIS 
482 (Tenn. Ct. App. Oct. 2, 2019). 

In the absence of the necessary adjudicatory 
order on dependency and neglect, appellees 
failed to meet their burden to show that the 
conditions that led to the child’s removal from 
the mother persisted, and the court reversed 
termination on this ground. In re Dylan S., — 
S.W.3d —, 2019 Tenn. App. LEXIS 518 (Tenn. 
Ct. App. Oct. 23, 2019). 

Termination of a father’s parental rights was 
appropriate because the conditions that led to 
the children’s removal persisted as the father 
testified at the termination hearing that the 
father had been on drugs from when the father 
was twelve years old and the court stated that 
attempts at rehabilitation had been unsuccess- 
ful. The father’s drug use occurred before the 
children were born, led to their removal, and 
continued uninterrupted thereafter. In re B.A., 
— $.W.3d —, 2019 Tenn. App. LEXIS 549 
(Tenn. Ct. App. Nov. 12, 2019). 

Termination of a mother’s parental rights to 
the mother’s children on the ground of persis- 
tent conditions was appropriate because the 
trial court properly found persistence of condi- 
tions due to the mother’s lack of suitable hous- 
ing, failure to comply with her mental health 
treatment, and pending criminal charges, lead- 
ing to the finding that there was little chance 
the existing conditions preventing the chil- 
dren’s return to the mother would be remedied 
soon. In re Deishun M., — S.W.3d —, 2019 
Tenn. App. LEXIS 562 (Tenn. Ct. App. Nov. 18, 
2019). 

Termination of mother’s parental rights on 
ground of persistent conditions was appropri- 
ate because the mother’s living situation was 
precarious, the mother had only begun to truly 
address substance abuse problems and was 
defiant about treatment, and there was no 
proof that the mother could adequately provide 
for the children. In multiple respects, the moth- 
er’s circumstances remained what they were at 
the time of removal, with no indication that 
they were likely to change fundamentally. In re 
Malik G., — S.W.3d —, 2019 Tenn. App. LEXIS 
564 (Tenn. Ct. App. Nov. 21, 2019). 

Record clearly and convincingly established 
the persistence of conditions ground for termi- 
nation because a father failed to take the situ- 
ation seriously or make any significant im- 
provement in his circumstances until after the 
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filing of the petition to terminate his rights, and 
the conditions that led to removal of the child 
continued to persist as of the time of the filing 
of the petition; it was extremely doubtful that 
the father’s circumstances would be remedied 
in the near future. In re Jayda H., — S.W.3d —, 
2019 Tenn. App. LEXIS 571 (Tenn. Ct. App. 
Nov. 25, 2019). 

Termination of the mother’s parental rights 
was proper except on the ground of persistence 
of the conditions that led to the child’s removal 
because, although the trial court entered an 
order finding that there was probable cause to 
believe the child was dependent and neglected, 
none of the subsequent orders from the trial 
court adjudicated dependency and neglect by 
clear and convincing evidence. In re Draven K., 
— §.W.3d —, 2020 Tenn. App. LEXIS 2 (Tenn. 
Ct. App. Jan. 7, 2020). 

Evidence was clear and convincing that the 
conditions preventing the child’s safe return 
persisted where the mother lacked an appropri- 
ate home and had not prioritized her drug or 
mental health treatment, those conditions were 
unlikely to be remedied in the near future, and 
continuation of the parental relationship di- 
minished the child’s chances of early integra- 
tions into a stable home. In re Emma S., — 
S.W.3d —, 2020 Tenn. App. LEXIS 8 (Tenn. Ct. 
App. Jan. 9, 2020). 

Termination of the father’s parental rights 
based on the ground of persistent conditions 
was supported by evidence that the children 
were removed from the home of parents, and 
the removal was predicated upon the domestic 
violence, the mother’s drug use, the father’s 
continued relationship with the mother despite 
her drug use and the father’s failure to attend 
family counseling. In re Mahaley P., — S.W.3d 
—, 2020 Tenn. App. LEXIS 10 (Tenn. Ct. App. 
Jan. 9, 2020). 

Evidence was insufficient to support the ter- 
mination of the mother’s parental rights to her 
daughter based on persistence of conditions 
because the daughter was not removed from 
the mother’s home but rather was living at a 
hospital at the time of her removal. In re Ronon 
G., — $.W.3d —, 2020 Tenn. App. LEXIS 14 
(Tenn. Ct. App. Jan. 16, 2020). 

Evidence was sufficient to support the termi- 
nation of the mother’s parental rights to her 
son based on persistence of conditions because 
at the time of trial, he had been removed from 
the mother’s custody for a period of over four 
years pursuant to adjudication of dependency 
and neglect, the mother moved from one un- 
suitable home to another, never making any 
real progress, and there was a lack of safe, 
stable housing and a means of support. In re 
Ronon G., — 8.W.3d —, 2020 Tenn. App. LEXIS 
14 (Tenn. Ct. App. Jan. 16, 2020). 

Terminating parents’ parental rights for per- 
sistent conditions was proper because, (1) while 
a mother remedied a lack of housing causing 


_  — 


163 


the children’s removal, the mother was consis- 
tently voluntarily unemployed or underem- 
ployed, took no parenting classes, provided no 
mental health recommendations, and smoked 
in the children’s presence, while (2) the father 
refused alcohol treatment. In re C.L., —S.W.3d 
—, 2020 Tenn. App. LEXIS 20 (Tenn. Ct. App. 
Jan. 21, 2020), appeal denied, In re Carson L., 
— §.W.3d —, 2020 Tenn. LEXIS 419 (Tenn. 
May 21, 2020), appeal denied, In re Carson L., 
— §.W.3d —, 2020 Tenn. LEXIS 423 (Tenn. 
May 27, 2020). 

Termination of a mother’s parental rights on 
the ground of persistence of conditions was 
appropriate because clear and convincing evi- 
dence was presented that the mother’s drug 
abuse issue that led to the removal of the 
children still persisted, that there was little 
likelihood that the condition was to be rem- 
edied in the near future, and the mother’s 
inability to maintain sobriety deprived the chil- 
dren of a safe, stable, and permanent home so 
long as the mother was a part of their lives. In 
re Michael W., — S.W.3d —, 2020 Tenn. App. 
LEXIS 24 (Tenn. Ct. App. Jan. 23, 2020). 

Termination of the mother’s parental rights 
for persistence of conditions was proper, as she 
failed to comply with or complete any plan 
requirements, refused to have a home study 
completed, and failed to acknowledge the inap- 
propriateness of her discipline techniques. In re 
Imerald W., — S.W.3d —, 2020 Tenn. App. 
LEXIS 43 (Tenn. Ct. App. Jan. 31, 2020). 

Whether the mother was admitted to a men- 
tal health institute had no bearing on her 
failure to remedy the conditions that led to 
removal when the statute did not require that 
the parent’s failure be willful; therefore, exclu- 
sion of the evidence, even if admissible, was 
harmless. In re Benjamin P., — S.W.3d —, 2020 
Tenn. App. LEXIS 54 (Tenn. Ct. App. Feb. 4, 
2020). 

Conditions that led to the children’s removal 
still persisted in the mother’s case, for termina- 
tion of parental rights purposes; one child was 
hospitalized as a result of the mother’s nutri- 
tional neglect and she was homeless at the time 
of the hearing and without the ability to pro- 
vide a stable and habitable residence in the 
near future. In re Benjamin P., — S.W.3d —, 
2020 Tenn. App. LEXIS 54 (Tenn. Ct. App. Feb. 
4, 2020). 

Trial court properly found that persistent 
conditions as a ground to terminate a mother’s 
parental rights where the children had. been 
removed six months prior due to the mother’s 
drug issues and neglect of the children, follow- 
ing the removal, issues related to the mother’s 
mental health, housing, and lack of reliable 
transportation surfaced, and at the time of 
trial, more than a year following the removal, 
these issues had not been remedied. In re 
Jadarian C., — S.W.3d —, 2020 Tenn. App. 
LEXIS 87 (Tenn. Ct. App. Feb. 27, 2020). 
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Ground of persistence of the conditions lead- 
ing to the children’s removal from the mother 
was established by clear and convincing evi- 
dence because the record showed that the chil- 
dren were removed from the mother’s custody 
due to her drug use and a physical assault 
against one child by the mother’s boyfriend, the 
mother’s drug use had continued, she tested 
positive on a drug test for methamphetamine 
and amphetamines at trial, as of the date of 
trial she had failed to complete drug treatment 
to address her drug abuse issues, and she failed 
to address her mental health issues. In re 
Gracie H. Y., — S.W.3d —, 2020 Tenn. App. 
LEXIS 110 (Tenn. Ct. App. Mar. 16, 2020), 
appeal dismissed, In re Gracie Y., — S.W.3d —, 
2020 Tenn. LEXIS 462 (Tenn. June 19, 2020). 

Sufficient evidence supported the termina- 
tion of the mother’s parental rights based on 
persistence of conditions because it showed 
that the child was removed from the mother’s 
custody in large part because of her consistent 
drug use and the presence of drugs in her home, 
and her testimony made it clear that she con- 
tinued to use methamphetamine, did not com- 
plete her required treatments, and saw her 
drug use as necessary for her to function. In re 
Caydan T., — S.W.3d —, 2020 Tenn. App. 
LEXIS 143 (Tenn. Ct. App. Apr. 7, 2020). 

With respect to the ground of persistence of 
conditions, the was no evidence that the moth- 
er’s manufacturing of methamphetamine per- 
sisted since she had been incarcerated and, due 
to her incarceration, no assessment could be 
made as to whether the conditions prior to her 
arrest persisted. Accordingly, the elements of 
the ground of persistence of conditions were not 
clearly and convincingly established as to the 
mother. In re Eli S., — S.W.38d —, 2020 Tenn. 
App. LEXIS 150 (Tenn. Ct. App. Apr. 9, 2020), 
overruled, In re Neveah M., — S.W.3d —, 2020 
Tenn. LEXIS 591 (Tenn. Dec. 10, 2020). 

Trial court’s reliance on the persistence of 
conditions ground for terminating a mother’s 
parental rights was vacated because the trial 
court failed to make specific findings regarding 
each of the elements applicable to the persis- 
tence of conditions ground. In re Madux F., — 
S.W.3d —, 2020 Tenn. App. LEXIS 166 (Tenn. 
Ct. App. Apr. 16, 2020). 

Termination of a mother’s parental rights on 
the ground of persistence of conditions was 
appropriate because the trial court adjudicated 
the child dependent and neglected and a victim 
of severe child abuse, the child was removed 
from the mother’s custody and placed in foster 
care for two-and-a-half years, and the condi- 
tions that led to the child’s removal still ex- 
isted, preventing the child from returning 
safely as the mother put forth minimal effort to 
improve the conditions that led to the child’s 
removal. In re Kelty F, — S.W.3d —, 2020 
Tenn. App. LEXIS 185 (Tenn. Ct. App. Apr. 24, 
2020). 


36-1-113 


Termination of the mother’s parental rights 
based on persistence of conditions was proper 
because, toward the end of the home visit 
period, the mother tested positive for metham- 
phetamine; although Tennessee Department of 
Children’s Services (DCS) continued to work 
with the mother, she refused to submit to 
further drug screens; she stopped taking the 
case worker’s phone calls and failed to appear 
in court; the mother refused to return the child 
when ordered; the child’s condition on return 
was poor as he was dirty, with bruises and 
scratches on his arms and face; the mother was 
largely absent and refused to cooperate with 
DCS; and, on the day of the termination hear- 
ing, the mother tested positive for metham- 
phetamine. In re Dustin M., — 8.W.3d —, 2020 
Tenn. App. LEXIS 191 (Tenn. Ct. App. Apr. 28, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 470 (Tenn. May 26, 2020). 

Termination of the father’s parental rights 
based on persistence of conditions was proper 
because, in addition to violating his probation 
and fraternizing with drug users, the father 
testified that he had been unable to secure 
appropriate housing or employment; he tested 
positive for methamphetamine on the day of 
the termination hearing; and it was not likely 
that the father would take steps to remedy 
those conditions. In re Dustin M., — S.W.3d —, 
2020 Tenn. App. LEXIS 191 (Tenn. Ct. App. Apr. 
28, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 470 (Tenn. May 26, 2020). 

Clear and convincing evidence supported the 
trial court’s termination of the mother’s paren- 
tal rights based on persistence of conditions 
because the month prior to trial the mother had 
moved to a long-term treatment facility, she 
had yet to address her issues with domestic 
violence, and she had barely begun to obtain a 
mental health assessment and drug and alcohol 
treatment. In re Boston G., — S.W.3d —, 2020 
Tenn. App. LEXIS 194 (Tenn. Ct. App. Apr. 29, 
2020). 

Conditions that led to the child’s removal 
from the mother’s legal custody persisted, pre- 
venting the child’s safe return to her care, and 
there was little likelihood that these conditions 
would be remedied at an early date; the mother 
had incurred criminal charges and was incar- 
cerated for a period of time, the grandparents 
testified that the mother had struggled with 
drug addiction for years, and the residence 
where she lived was leased to the father, who 
also had a drug problem, and the mother had no 
independent source of support. In re Eli H., — 
S.W.3d —, 2020 Tenn. App. LEXIS 206 (Tenn. 
Ct. App. May 8, 2020). 

Child was removed from the mother’s legal 
custody by court order dated January 30, 2017, 
following entry of a court order dated July 5, 
2016 finding the child to be dependent and 
neglected; accordingly, the trial court erred in 
determining that this statutory ground was 
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inapplicable. Because the child was removed 
from the mother’s legal custody on January 30, 
2017, the child had been removed for a period of 
more than six months by the time of the termi- 
nation trial on May 14, 2019, in satisfaction of 
the statute’s requirement. In re Eli H., — 
S.W.3d —, 2020 Tenn. App. LEXIS 206 (Tenn. 
Ct. App. May 8, 2020). 

Evidence supported the juvenile court’s find- 
ing that the parents’ rights should be termi- 
nated on the ground of persistence of condi- 
tions; the children had been previously 
adjudicated dependent and neglected and vic- 
tims of severe child abuse, and the parents 
never accepted responsibility for their behavior 
and refused to acknowledge the severe child 
abuse, which showed that conditions that led to 
the children’s removal still persisted and there 
was little likelihood that the conditions would 
be remedied in the near future. In re Shyanne 
H., — S.W.3d —, 2020 Tenn. App. LEXIS 292 
(Tenn. Ct. App. June 25, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 516 (Tenn. 
Sept. 18, 2020). 

Conditions remained present that would 
likely cause the child to be subjected to further 
neglect and these conditions were likely to 
remain for the near future, making termination 
for persistence of conditions proper; whether 
the mother would be offered support from a 
rescue mission and whether she would be able 
to care for her son were precariously balanced 
on a slew of contingencies, plus she would need 
to maintain her sobriety. In re Raylan W., — 
S.W.3d —, 2020 Tenn. App. LEXIS 375 (Tenn. 
Ct. App. Aug. 20, 2020). 

Clear and convincing evidence supported the 
trial court’s termination of the mother’s paren- 
tal rights based on persistence of conditions 
because the record showed that the mother was 
not equipped to deal with the child’s health 
needs, as she had difficulty understanding 
those needs and taking directions from medical 
professionals. The mother was unable to an- 
swer basic questions about the child’s medical 
needs and history. In re Katrina S., — S.W.3d 
—, 2020 Tenn. App. LEXIS 398 (Tenn. Ct. App. 
Sept. 3, 2020). 

Termination based on persistent of ocndi- 
tions was proper because there was insufficient 
evidence to conclude that the parents condi- 
tions would be remedied at an early date, as the 
mother continued to use drugs and saw no issue 
with sharing an apartment with other drug 
users, the mother had a pending DUI charge 
and $3,500 of unpaid fees on her driver’s li- 
cense, and the parents’ difficulties in maintain- 
ing employment were caused in large part by 
their drug and criminal issues. In re A.V.N., — 
S.W.3d —, 2020 Tenn. App. LEXIS 406 (Tenn. 
Ct. App. Sept. 10, 2020). 

Termination of the mother’s rights was 
proper under the persistence of conditions 
ground; at the time of trial, the children had 
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been removed from the mother’s custody for 
more than six months and the conditions pre- 
venting the children’s safe return remained, as 
the mother’s house was still very dirty, there 
was a lack of food, and the pest issue continued. 
In re Cheyenne S., — S.W.3d —, 2020 Tenn. 
App. LEXIS 431 (Tenn. Ct. App. Sept. 24, 2020). 

Termination of the mother’s parental rights 
was proper based on the persistence of condi- 
tions that led to the child’s removal because the 
child was removed due to the mother’s drug 
use, alcohol abuse, and environmental neglect; 
she continued to consume illegal drugs and 
drink alcohol and engage in criminal activity; 
her current home had several attributes that 
would likely lead to environmental neglect of a 
child; and a continuation of a parent-child re- 
lationship between the mother and the child 
would greatly diminish his chances of integrat- 
ing into a safe and stable home. In re Braden 
K., — S.W.3d —, 2020 Tenn. App. LEXIS 437 
(Tenn. Ct. App. Sept. 30, 2020). 

Tennessee Department of Children’s Services 
established by clear and convincing evidence 
grounds for termination of parental rights be- 
cause the record did not indicate that the 
mother has remedied the conditions that 
caused the mother’s child to be removed from 
the mother’s custody or that the mother was 
likely to remedy the conditions anytime soon. 
Continuing the mother/child relationship 
would have greatly diminished the child’s op- 
portunity to be integrated into the safe, stable, 
and permanent home the foster mother was 
offering to provide. In re Meghan M.R., — 
S.W.3d —, 2020 Tenn. App. LEXIS 457 (Tenn. 
Ct. App. Oct. 16, 2020). 

Trial court did erred in terminating the 
mother’s parental rights to the child based on 
persistence of conditions leading to the child’s 
removal because the father and stepmother 
failed to demonstrate the threshold require- 
ment of a petition having been filed in the 
juvenile court that alleged the child to be a 
dependent and neglected child, as they failed to 
provide the court or the trial court with the 
father’s juvenile court petition and whether he 
alleged that the child was a dependent and 
neglected child in his juvenile court petition 
was not discernible from the juvenile court’s 
orders. In re Jude M., — 8.W.3d —, 2020 Tenn. 
App. LEXIS 469 (Tenn. Ct. App. Oct. 22, 2020). 

Termination based on persistence of condi- 
tions was supported by findings that the par- 
ents had not completed the required tasks on 
teh permanency plan to make it safe for the 
children to return home and refused to accept 
responsibility or acknowledge the child abuse. 
In re Brian W., — S.W.3d —, 2020 Tenn. App. 
LEXIS 479 (Tenn. Ct. App. Oct. 30, 2020). 

Conditions that led to removal still persisted 
and prevented the safe return of the children to 
the care of the parent. The mother was still 
battling her addiction and mental health is- 
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sues, and there was little likelihood that those 
conditions would be remedied soon. In re Ed- 
ward R., — S.W.3d —, 2020 Tenn. App. LEXIS 
496 (Tenn. Ct. App. Nov. 6, 2020). 

Termination of parental rights on the basis of 
persistence of conditions was appropriate be- 
cause the child was removed from the parents’ 
custody, the trial court adjudicated the child as 
dependent and neglected, and the parents’ sub- 
stance abuse and inability to provide a suitable 
home that led to the child’s removal persisted 
as the parents tested positive for unprescribed 
substances and still had not provided a suitable 
home for the child so that the child could not 
safely be returned to the parents’ custody in the 
near future. In re Noah A., — S.W.3d —, 2020 
Tenn. App. LEXIS 498 (Tenn. Ct. App. Nov. 6, 
2020). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
substantial non-compliance with the perma- 
nency plan because the caseworker testified 
that the father’s drug and alcohol abuse and 
the incarcerations stemming from his behav- 
iors while under the influence had been the 
primary concerns, the caseworker testified that 
he refused to go to treatment but instead con- 
tinued to engage in behaviors that resulted in 
more criminal charges and incarcerations. The 
father’s pattern of incarceration resulted in his 
inability to provide suitable housing for the 
child and his inability to visit the child so as to 
develop any parental bond. In re Haskel S., — 
S.W.3d —, 2020 Tenn. App. LEXIS 515 (Tenn. 
Ct. App. Nov. 18, 2020). 

Termination of the mother’s parental rights 
on the ground of persistent conditions was 
reversed as the appellate court was unable to 
determine, by clear and convincing evidence, 
whether the children were removed from her 
home or custody by a court order entered at any 
stage of proceedings in which a petition had 
been filed in the juvenile court alleging that a 
child was a dependent and neglected child. In 
re Allie-Mae K., — S.W.3d —, 2020 Tenn. App. 
LEXIS 529 (Tenn. Ct. App. Nov. 24, 2020). 

Termination of parental rights based on per- 
sistence of conditions was supported by evi- 
dence that the child had been removed from the 
parents’ custody for more than six months and 
that the conditions underlying the child’s re- 
moval, primarily drug exposure and a tran- 
sient, unstable living situation, has not been 
remedied. In re Collwynn J., — S.W.3d —, 2020 
Tenn. App. LEXIS 562 (Tenn. Ct. App. Dec. 11, 
2020). 

Evidence supported the persistence condi- 
tions finding where the mother’s housing re- 
mained unstable, she had a dangerous pattern 
of engaging in romantic relationships with men 
she barely knew and relying on them for sup- 
port, and she was unable to provide a clean 
home or budget her money. In re Amber R., — 
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S.W.3d —, 2020 Tenn. App. LEXIS 597 (Tenn. 
Ct. App. Dec. 29, 2020). 

Termination of the mother’s parental rights 
was proper based on the persistence of the 
conditions leading to removal of the children 
because, although the mother was provided 
services by the Department of Children’s Ser- 
vices (DCS) for almost three years by the time 
of trial, she had still failed to establish a 
suitable home or exhibit appropriate parenting 
skills during supervised visitation; based on 
the length of time that the children had been in 
DCS custody, there was little likelihood that 
the conditions would be remedied at an early 
date so that the children could be safely re- 
turned to the mother; and the continuation of 
the parent-child relationship would inhibit the 
children’s ability to integrate into a stable 
home. In re Treymarion S., — S.W.3d —, 2020 
Tenn. App. LEXIS 599 (Tenn. Ct. App. Dec. 30, 
2020). 

Termination of the mother’s parental rights 
based on a failure to remedy persistent condi- 
tions where the conditions that caused the 
children’s removal, including the mother’s drug 
use and its impact on her ability to parent, 
persisted and there was little likelihood that 
they would change any time soon. In re Kate- 
lynn S., — S.W.3d —, 2021 Tenn. App. LEXIS 5 
(Tenn. Ct. App. Jan. 8, 2021). 

Trial court’s termination of a mother’s paren- 
tal rights based upon persistence of conditions 
was inappropriate because the mother’s incar- 
ceration, standing alone, did not amount to a 
persistent condition preventing the children’s 
return to the mother’s custody. Furthermore, 
there was no proof of the mother’s continued 
neglect after the children’s removal into the 
custody of the Tennessee Department of Chil- 
dren’s Services as the mother was incarcerated 
before that event occurred. In re Scarlet W., — 
S.W.3d —, 2021 Tenn. App. LEXIS 16 (Tenn. Ct. 
App. Jan. 15, 2021). 

Mother’s parental rights were properly ter- 
minated because the mother failed to manifest 
an ability to assume custody of the children, 
despite somewhat complying with the perma- 
nency plan prior to her incarceration, the 
mother failed to resolve her lack of suitable 
housing and did not financially support the 
children, she failed a drug screen and refused to 
comply with later testing requests, and she did 
not address her mental health issues and never 
began individual counseling. In re Kayden A., 
— $.W.3d —, 2021 Tenn. App. LEXIS 46 (Tenn. 
Ct. App. Feb. 7, 2021). 

Trial court erred by terminating the father’s 
parental rights based on persistence of condi- 
tions because the record did not indicate that 
the child was ever removed from the father’s 
custody based on a judicial finding of depen- 
dency, neglect, or abuse as to the father. In re 
Tiffany B., — S.W.3d —, 2021 Tenn. App. 
LEXIS 58 (Tenn. Ct. App. Feb. 12, 2021). 
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Because a child’s father and stepmother did 
not plead the ground of persistence of condi- 
tions that led to the child’s removal and be- 
cause the threshold requirements for that 
ground were not met, in that the child was not 
removed from the mother’s home as the child 
had lived with the father following the parents’ 
divorce, the termination of the mother’s paren- 
tal rights on the ground of persistence of con- 
ditions was inappropriate. In re Lucas S., — 
S.W.3d —, 2021 Tenn. App. LEXIS 67 (Tenn. Ct. 
App. Feb. 26, 2021). 

Persistence of conditions ground for termina- 
tion was vacated as the trial court did not make 
findings regarding each of the applicable ele- 
ments. In re Dominic B., — S.W.3d —, 2021 
Tenn. App. LEXIS 77 (Tenn. Ct. App. Mar. 3, 
2021). 

Mother’s rights were properly terminated 
based on persistence of conditions where dur- 
ing the nearly two years between the children’s 
removal for dependency and neglect, she did 
virtually nothing to address the reasons for the 
removal, i.e., lack of housing, substance abuse 
problems, and mental health issues. In re River 
L., — S.W.3d —, 2021 Tenn. App. LEXIS 83 
(Tenn. Ct. App. Mar. 6, 2021). 

Parental termination ground of persistence 
of conditions was proven as conditions prevent- 
ing the children’s safe return to the mother 
remained; in four years, she made less than a 
determined effort to improve the conditions 
that led to the children’s removal, she did not 
support the children, and she did not undergo 
drug assessment and treatment. In re Hayden 
F., — S.W.3d —, 2021 Tenn. App. LEXIS 119 
(Tenn. Ct. App. Mar. 24, 2021). 


16. Abandonment. — 

Definition of abandoned child contained in 
§ 36-1-102 by its express provisions applies 
only to an action or proceeding to declare a 
child to be an abandoned child and has not been 
extended to adoption proceeding. Ex parte 
Wolfenden, 49 Tenn. App. 1, 349 S.W.2d 718, 
1959 Tenn. App. LEXIS 140 (Tenn. Ct. App. 
1959), superseded by statute as stated in, 
Fykes v. State, — S.W.3d —, 1998 Tenn. Crim. 
App. LEXIS 206 (Tenn. Crim. App. 1998), su- 
perseded by statute as stated in, Tennessee 
Baptist Children’s Home v. Swanson (In re 
Swanson), 1998 Tenn. App. LEXIS 322 (Tenn. 
Ct. App. May 14, 1998), superseded by statute 
as stated in, Baker v. He (In re A.M.H.), — 
S.W.3d —, 2005 Tenn. App. LEXIS 736 (Tenn. 
Ct. App. Nov. 23, 2005). 

Issue of whether natural father had aban- 
doned child was of vital importance in adoption 
proceeding and was an issue of fact to be 
determined by trial court. Ex parte Wolfenden, 
49 Tenn. App. 1, 349 S.W.2d 713, 1959 Tenn. 
App. LEXIS 140 (Tenn. Ct. App. 1959), super- 
seded by statute as stated in, Fykes v. State, — 
S.W.3d —, 1998 Tenn. Crim. App. LEXIS 206 
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(Tenn. Crim. App. 1998), superseded by statute 
as stated in, Tennessee Baptist Children’s 
Home v. Swanson (In re Swanson), 1998 Tenn. 
App. LEXIS 322 (Tenn. Ct. App. May 14, 1998), 
superseded by statute as stated in, Baker v. He 
(In re A.M.H.), — S.W.3d —, 2005 Tenn. App. 
LEXIS 736 (Tenn. Ct. App. Nov. 23, 2005); 
Fancher v. Mann, 58 Tenn. App. 471, 432 
S.W.2d 63, 1968 Tenn. App. LEXIS 309 (1968). 

Abandonment to warrant a court in allowing 
an adoption over the protest of the natural 
parent must be unequivocal and the evidence 
clear and convincing. Ex parte Wolfenden, 49 
Tenn. App. 1, 349 S.W.2d 713, 1959 Tenn. App. 
LEXIS 140 (Tenn. Ct. App. 1959), superseded 
by statute as stated in, Fykes v. State, — 
S.W.3d —, 1998 Tenn. Crim. App. LEXIS 206 
(Tenn. Crim. App. 1998), superseded by statute 
as stated in, Tennessee Baptist Children’s 
Home v. Swanson (In re Swanson), 1998 Tenn. 
App. LEXIS 322 (Tenn. Ct. App. May 14, 1998), 
superseded by statute as stated in, Baker v. He 
(In re A.M.H.), — S.W.3d —, 2005 Tenn. App. 
LEXIS 736 (Tenn. Ct. App. Nov. 23, 2005); 
Fancher v. Mann, 58 Tenn. App. 471, 432 
S.W.2d 63, 1968 Tenn. App. LEXIS 309 (1968). 

Abandonment imports any conduct on the 
part of the parent that evinces a settled pur- 
pose to forego all parental duties and relinquish 
all parental claims to the child; however, it does 
not follow that the purpose may not be repented 
of and in proper cases all parental rights again 
acquired but when abandonment is shown to 
have existed it becomes a judicial question 
whether or not it has been terminated or can be 
consistently with the welfare of the child. Ex 
parte Wolfenden, 48 Tenn. App. 433, 348 S.W.2d 
751, 1961 Tenn. App. LEXIS 85 (Tenn. Ct. App. 
1961); Fancher v. Mann, 58 Tenn. App. 471, 432 
S.W.2d 63, 1968 Tenn. App. LEXIS 309 (1968). 

Abandonment by natural parents may be 
found only where, being given benefit of every 
controverted fact, such inference follows as a 
matter of law. Ex parte Wolfenden, 48 Tenn. 
App. 4383, 348 S.W.2d 751, 1961 Tenn. App. 
LEXIS 85 (Tenn. Ct. App. 1961); Fancher v. 
Mann, 58 Tenn. App. 471, 432 S.W.2d 63, 1968 
Tenn. App. LEXIS 309 (1968). 

The ultimate question in an abandonment 
situation is whether there is clear and convinc- 
ing evidence of an overall lack of any parental 
responsibility. A finding of a possible abandon- 
ment, or the lack of such a finding, on the part 
of one parent is not to be interpreted as conclu- 
sive on the other parent or the ultimate issue. 
Koivu v. Irwin, 721 S.W.2d 803, 1986 Tenn. App. 
LEXIS 3160 (Tenn. Ct. App. 1986). 

There is a distinction in the law between 
those cases where an abandonment is asked to 
be declared and those cases where not only is 
there an abandonment request, but also an 
adoption of the abandoned child. In the former 
situation, there is a statutory definition of 
abandonment, contained in § 36-1-102, while 
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in the later, case law sets out the definition. 
Koivu v. Irwin, 721 S.W.2d 803, 1986 Tenn. App. 
LEXIS 3160 (Tenn. Ct. App. 1986). 

Mother abandoned child when she left the 
very young child alone at home, voluntarily 
surrendered custody to child’s father, made no 
contribution to child’s support and exercised no 
visitation after child went to live with father. 
Webb v. Wilson (In re Gordon), 980 S.W.2d 372, 
1998 Tenn. App. LEXIS 188 (Tenn. Ct. App. 
1998), appeal denied, 1998 Tenn. LEXIS 544 
(Tenn. Oct. 5, 1998). 

The definition found in T.C.A. § 36-1-102 of 
“willfully failed to support” and “willfully failed 
to make reasonable payments toward such 
child’s support” is unconstitutional because it 
creates an irrebutable presumption that the 
failure to provide monetary support for the four 
months preceding the petition to terminate 
parental rights constitutes abandonment, irre- 
spective of whether that failure was inten- 
tional. Tennessee Baptist Children’s Homes, 
Inc. v. Swanson (In re Swanson), 2 S.W.3d 180, 
1999 Tenn. LEXIS 475 (Tenn. 1999). 

The effect of the decision in Tennessee Baptist 
Children’s Homes, Inc. v. Swanson, 2 S.W.3d 
180, 1999 Tenn. LEXIS 475 (Tenn. 1999), that 
T.C.A. § 36-1-102(1)(D) was unconstitutional 
was to restore the definition of abandonment as 
it existed before the 1995 amendment, with the 
element of intent intact. Menard v. Meeks (In re 
Menard), 29 S.W.3d 870, 2000 Tenn. App. 
LEXIS 129 (Tenn. Ct. App. 2000). 

Although the mother had made significant 
adjustments in her conduct and circumstances, 
the evidence supported the finding that termi- 
nation of mother’s rights was in the child’s best 
interests because the mother was unemployed, 
unable to provide a home for the children or 
other support, and had not used any of the 
funds she received from a drug treatment pro- 
gram to provide her child with gifts or basic 
necessities. In re C.W.W., 37 S.W.3d 467, 2000 
Tenn. App. LEXIS 327 (Tenn. Ct. App. 2000). 

In the definition of abandonment, T.C.A. 
§ 36-1-102(1)(A)G) uses the phrase “a proceed- 
ing or pleading to terminate parental rights” in 
the same statutory subsection where the legis- 
lature also uses the phrase “the petition for 
termination of parental rights or adoption’; 
read as a whole, T.C.A. § 36-1-102(1)(A)G@) re- 
quires that the willful failure to visit, support, 
or make reasonable payments toward the sup- 
port of the child must occur in the four months 
immediately preceding the filing of the petition 
currently before the court. In re D.L.B., 118 
S.W.3d 360, 2003 Tenn. LEXIS 983 (Tenn. 
2003). 

Mother’s failure to visit her minor children 
for the four months immediately preceding the 
filing of the termination petition constituted 
abandonment. In re S.Y., 121 S.W.3d 358, 2003 
Tenn. App. LEXIS 130 (Tenn. Ct. App. 2003). 
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Court erred by finding that a mother had 
willfully abandoned her children where the 
mother was indigent, and the state did not 
present any proof to the trial court that showed 
that the mother was able to financially support 
her children in any way and did not do so. State 
v. Stewart (In re L.J.C.), 124 S.W.3d 609, 2003 
Tenn. App. LEXIS 515 (Tenn. Ct. App. 2003), 
appeal denied, State Dep’t of Child’s Servs. v. 
Stewart (In re L.J.C.), —S.W.3d —, 2003 Tenn. 
LEXIS 1288 (Tenn. 2003). 

Trial court properly dismissed a petition to 
terminate parental rights, because the evi- 
dence did not establish that either parent in- 
tended to abandon a minor child. The evidence 
showed that the father paid child support, but 
was unaware of the child’s residence; and the 
mother was unable to pay child support due to 
a loss of employment, but she attempted to 
contact the child shortly before the petition was 
filed. Means v. Ashby, 1380 S.W.3d 48, 2003 
Tenn. App. LEXIS 712 (Tenn. Ct. App. 2003), 
appeal denied, — S.W.3d —, 2004 Tenn. LEXIS 
161 (Tenn. Mar. 1, 2004). 

Record included no evidence that the depart- 
ment of children’s services explained to the 
father that he was obligated to pay support, lest 
he lose all parental rights to his children; the 
permanency plans not only failed to state the 
father was obligated to pay child support, they, 
in fact, implied that he was not required to do 
so unless there was a court order of support, 
such that the father’s failure to pay could not 
have been considered willful, and the termina- 
tion of his parental rights on the ground of 
abandonment had to be reversed. State v. Ca- 
labretta (In re J.J.C.), 148 S.W.3d 919, 2004 
Tenn. App. LEXIS 47 (Tenn. Ct. App. 2004), 
appeal denied, In re J.J.C., — S.W.3d —, 2004 
Tenn. LEXIS 408 (Tenn. May 10, 2004). 

Record did not support the juvenile court’s 
implicit finding that the mother “willfully” 
failed to visit or support her two children dur- 
ing the four months preceding the filing of the 
joint termination petition as provided under 
the statutory definition of abandonment in 
T.C.A. § 36-1-102(1)(A)(i), because the mother 
was incarcerated during that four-month pe- 
riod and the fathers of the children refused to 
allow visitation at the prison. However, only 
one statutory ground was required to support 
termination of the mother’s parental rights 
under T.C.A. § 36-1-113(g) and there was suf- 
ficient evidence to support the finding that the 
mother failed to support or visit her children in 
the four months before her incarceration, which 
constituted abandonment under T.C.A. § 36-1- 
102(1)(A)G), and that the mother’s conduct 
prior to her incarceration showed a wanton 
disregard for children’s welfare, which also 
constituted abandonment under § 36-1- 
102(1)(A)Gv). In re Audrey S., 182 S.W.3d 838, 
2005 Tenn. App. LEXIS 539 (Tenn. Ct. App. 
2005), appeal denied, In re A.M.S. v. Ferrell, — 
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S.W.3d —, 2005 Tenn. LEXIS 1020 (Tenn. 
2005). 

Court properly terminated a mother’s paren- 
tal rights on the grounds of abandonment 
where the mother made child support pay- 
ments in November of 2004, but made no pay- 
ments during the months of December of 2004, 
January of 2005, and February of 2005. In 
addition, the mother was required to return to 
the child support court to have that court 
reassess her child support obligations, and the 
mother never did so. Dep’t of Children’s Servs. 
v. S.M.D., 200 S.W.3d 184, 2006 Tenn. App. 
LEXIS 244 (Tenn. Ct. App. 2006), appeal de- 
nied, State Dep’t of Children’s Servs. v. S.M.D., 
— §.W.3d —, 2006 Tenn. LEXIS 634 (Tenn. 
2006), appeal denied, In re D.J.D., —S.W.3d —, 
2006 Tenn. LEXIS 637 (Tenn. 2006). 

Juvenile court did not err in terminating a 
father’s parental rights based on abandonment 
pursuant to T.C.A. §§ 36-1-113(g)(1) and 36-1- 
102(1)(A)G); the mother and her new husband 
had not prevented the father from visiting his 
child and, except for one call on his fourth 
birthday, the father failed to visit or contact the 
child from the age of two onwards, and the child 
was five at the time the petition to terminate 
the father’s parental rights was filed. And, the 
court found that it would not have been in the 
child’s best interest to go back and try to 
establish some sort of relationship with the 
father. In re F.R.R., 193 S.W.3d 528, 2006 Tenn. 
LEXIS 334 (Tenn. 2006). 

Evidence in this case did not support a find- 
ing that appellant parents intentionally aban- 
doned their daughter; although the daughter 
had now been with appellees for more than 
seven years, six of the years elapsed after the 
parents’ first unsuccessful legal filing to regain 
custody. In re A.M.H., 215 S.W.3d 793, 2007 
Tenn. LEXIS 13 (Tenn. Jan. 23, 2007), rehear- 
ing denied, 215 S.W.3d 793, 2007 Tenn. LEXIS 
235 (Tenn. 2007), cert. denied, Baker v. Shao- 
Qiang He, — U.S.—, — S. Ct. —, — L. Ed. 2d 
—, 2007 U.S. LEXIS 8357 (U.S. June 25, 2007). 

Where father failed to support or make rea- 
sonable payments in support of his children for 
four months preceding filing of the petition to 
terminate parental rights, trial court did not 
err by terminating parental rights on the 
ground of abandonment under T.C.A. § 36-1- 
113; father was employed and received an in- 
heritance during this time period, yet failed to 
make any efforts to provide support for his 
children. In re L.M.W., 275 S.W.3d 8438, 2008 
Tenn. App. LEXIS 512 (Tenn. Ct. App. Sept. 3, 
2008), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 768 (Tenn. Oct. 6, 2008). 

Mother’s parental rights were properly ter- 
minated on ground of abandonment because 
she exhibited a wanton disregard for the wel- 
fare of her child, had 19 prior incarcerations, 
admitted to drug addiction problem to psycho- 
logical examiner, and admitted that her mother 
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was essentially taking care of and raising her 
child. State Dep’t of Children’s Servs. v. V.N., 
279 S.W.3d 306, 2008 Tenn. App. LEXIS 645 
(Tenn. Ct. App. Oct. 27, 2008), appeal denied, 
State v. V.N., — S.W.3d —, 2009 Tenn. LEXIS 
77 (Tenn. Jan. 16, 2009). 

Termination of the mother’s parental rights 
on the grounds of abandonment by failure to 
visit and failure to support was proper pursu- 
ant to T.C.A. §§ 36-1-102(1)(A)G) and 36-1- 
113(g)(1) because the absence of a court order 
requiring the mother to pay support did not 
“excuse” her from her obligation to pay support 
for her child and the mother candidly acknowl- 
edged that she knew that she had an obligation 
to pay support but nevertheless failed to do so. 
Further, the mother had the ability to pay 
support during the determinative four-month 
period because she was employed for at least 
part of that time. Stephen v. Christy C., 384 
S.W.3d 731, 2010 Tenn. App. LEXIS 727 (Tenn. 
Ct. App. Nov. 22, 2010), appeal denied, In re 
Keri C., — S.W.3d —, 2011 Tenn. LEXIS 120 
(Tenn. Feb. 17, 2011). 

Termination of mother’s parental rights was 
proper as: (1) the mother did not visit the child 
in the four months before the petition was filed; 
(2) the mother was not denied visitation by the 
- child’s foster mother; (3) the mother did not 
return to Tennessee where the child was living 
upon her release from prison; and (4) the 
mother did not pay the child support ordered by 
the court. In re A’mari B., 358 S.W.3d 204, 2011 
Tenn. App. LEXIS 488 (Tenn. Ct. App. Aug. 31, 
2011), appeal denied, In re A’Mari B., — S.W.3d 
—, 2011 Tenn. LEXIS 1067 (Tenn. Nov. 14, 
2011). 

Mother’s claim that her conduct did not ex- 
hibit a wanton disregard for a child’s welfare 
was rejected as the mother’s parental rights 
were terminated because she abandoned the 
child by willfully failing to support or visit 
during the four months immediately preceding 
the filing of the petition; T.C.A. § 36-1- 
102(1)(A)(iv) did not apply. In re A’mari B., 358 
S.W.3d 204, 2011 Tenn. App. LEXIS 488 (Tenn. 
Ct. App. Aug. 31, 2011), appeal denied, In re 
A’Mari B., — S.W.3d —, 2011 Tenn. LEXIS 
1067 (Tenn. Nov. 14, 2011). 

There was clear and convincing evidence that 
a father abandoned his children by willfully 
failing to visit them for a period of four consecu- 
tive months preceding the filing of the petition 
for termination of parental rights pursuant to 
T.C.A. § 36-1-113(g), despite the fact that there 
was an order in place that suspended the fa- 
ther’s visitation rights; the father had no con- 
tact with the children for three years prior 
thereto, and he took no action to reinstate 
visitation or to maintain a relationship during 
that four-month period, such that his actions 
were deemed willful under T.C.A. § 36-1- 
102(1)(A)@). In re Angela T., — S.W.3d —, 2012 
Tenn. App. LEXIS 112 (Tenn. Ct. App. Feb. 28, 
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2012), affd in part, rev’d in part, In re Angela 
E., 402 S.W.3d 636, 2013 Tenn. LEXIS 303 
(Tenn. Mar. 13, 2013). 

Although an amended petition for termina- 
tion of a father’s parental rights did not men- 
tion abandonment by willful failure to support 
pursuant to T.C.A. § 36-1-113(g), but both par- 
ties discussed the issue and provided proof 
thereon as if it had been alleged in the petition, 
the court considered the petition amended to 
include that ground pursuant to Tenn. R. Civ. P. 
15.02. In re Angela T., — S.W.3d —, 2012 Tenn. 
App. LEXIS 112 (Tenn. Ct. App. Feb. 28, 2012), 
affd in part, rev'd in part, In re Angela E., 402 
S.W.3d 636, 2013 Tenn. LEXIS 303 (Tenn. Mar. 
13, 2018). 

Pursuant to T.C.A. § 36-1-102(1)(F), a fa- 
ther’s payments of child support after an origi- 
nal petition to terminate his parental rights 
was filed was not considered for purposes of an 
abandonment analysis under T.C.A. § 36-1- 
113(g). In re Angela T., — S.W.3d —, 2012 Tenn. 
App. LEXIS 112 (Tenn. Ct. App. Feb. 23, 2012), 
affd in part, rev'd in part, In re Angela E., 402 
S.W.3d 636, 2013 Tenn. LEXIS 303 (Tenn. Mar. 
13, 2018). 

Clear and convincing evidence supported ter- 
minating a father’s parental rights on grounds 
of abandonment for willful failure to visit be- 
cause the father had visited the child, at most, 
two times, once in December 2010 and once in 
January 2011, prior to the filing of the termi- 
nation petition in April 2012 and it was only 
after the petition was filed that the father 
attempted to see the child; the father’s visita- 
tion after the petition was filed was, at best, 
token visitation. In re Jacobe M.J., 4384 S.W.3d 
565, 2013 Tenn. App. LEXIS 790 (Tenn. Ct. 
App. Dec. 5, 2013), appeal denied, In re Jacobe 
J., —S.W.3d —, 2014 Tenn. LEXIS 228 (Tenn. 
Mar. 5, 2014). 

Clear and convincing evidence supported ter- 
minating a father’s parental rights on grounds 
of abandonment by wanton disregard because 
the father, engaged in criminal behavior, had 
continued incarcerations, had unresolved sub- 
stance abuse issues, failed to meet the child’s 
material needs, and demonstrated a general a 
lack of concern towards the child. In re Jocilyn 
M.P., 485 S.W.3d 773, 2014 Tenn. App. LEXIS 
24 (Tenn. Ct. App. Jan. 24, 2014), appeal de- 
nied, — S.W.3d —, 2014 Tenn. LEXIS 248 
(Tenn. Mar. 11, 2014). 

Clear and convincing evidence supported ter- 
minating a father’s parental rights on grounds 
of abandonment by willful failure to support 
because the father had an income of at least 
$2,867 during the relevant time, paid over 
$1,600 for pain management consultations and 
prescriptions, but paid no support despite being 
aware of his duty to support the child. In re 
Jocilyn M.P., 435 S.W.3d 773, 2014 Tenn. App. 
LEXIS 24 (Tenn. Ct. App. Jan. 24, 2014), appeal 
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denied, — S.W.3d —, 2014 Tenn. LEXIS 248 
(Tenn. Mar. 11, 2014). 

Evidence did not support a finding that the 
mother willfully or intentionally abandoned the 
child where the mother was actively pursuing 
litigation to regain custody of the child 
throughout the four-month period, and she was 
spending a substantial portion of her limited 
financial resources to do the things that the 
Tennessee Department of Children’s Services 
and the juvenile court instructed her to do. In 
re Alysia S., 460 S.W.3d 536, 2014 Tenn. App. 
LEXIS 834 (Tenn. Ct. App. Dec. 17, 2014), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
254 (Tenn. Mar. 16, 2015). 

Clear evidence supported the finding of aban- 
donment by willful failure to visit; the mother 
willfully failed to comply with an order of the 
trial court, and her efforts to comply with 
conditions to have visitation reinstated with 
the child were too little, too late. In re Jaylah 
W., 486 S.W.3d 537, 2015 Tenn. App. LEXIS 819 
(Tenn. Ct. App. Oct. 7, 2015), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 94 (Tenn. Feb. 1, 
2016). 

Taking the department’s assertion as true 
that clear evidence did not exist as to certain 
abandonment grounds, the trial court’s deci- 
sion to terminate the mother’s rights based on 
these grounds was reversed. In re Jaylah W., 
486 S.W.3d 537, 2015 Tenn. App. LEXIS 819 
(Tenn. Ct. App. Oct. 7, 2015), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 94 (Tenn. Feb. 1, 
2016). 

Four-month period for purposes of establish- 
ing abandonment by failure to visit and support 
was September 11, 2014 until January 11, 
2015, the day before the petition was filed. In re 
Jaylah W., 486 S.W.3d 537, 2015 Tenn. App. 
LEXIS 819 (Tenn. Ct. App. Oct. 7, 2015), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 94 
(Tenn. Feb. 1, 2016). 

In the absence of appropriate findings and 
conclusions regarding the mother’s payment of 
support, it could not be determined whether 
her failure to support the children was willful, 
and the decision to terminate her rights based 
on abandonment by willful failure to support 
was vacated. In re Jaylah W., 486 S.W.3d 537, 
2015 Tenn. App. LEXIS 819 (Tenn. Ct. App. Oct. 
7, 2015), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 94 (Tenn. Feb. 1, 2016). 

Statute governing abandonment is clear that 
different time periods apply to different defini- 
tions. In re Navada N., 498 S.W.3d 579, 2016 
Tenn. App. LEXIS 367 (Tenn. Ct. App. May 238, 
2016). 

For the termination ground of abandonment 
by failure to provide a suitable home, this 
ground is inapplicable when the child is not 
removed from the parent at issue’s home before 
being placed with the child services depart- 
ment; in this case, the child could not have been 
removed from the father’s home where he never 
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provided one in the first instance, and thus this 
ground did not apply based on the dearth of 
evidence to establish whether the child was 
ever removed from the father’s home. In re 
Navada N., 498 S.W.3d 579, 2016 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. May 23, 2016). 

Department made reasonable efforts to assist 
the mother in establishing a suitable home for 
the children in continually maintaining contact 
with the mother, providing her with drug 
screens, and assisting her with coordinating 
drug and alcohol assessments; while the moth- 
er’s home was neat and clean, she had been 
unable to stop her cocaine abuse, and thus 
while she established a proper physical living 
location, her home was not free of drugs, plus 
she was currently incarcerated and could not 
provide a home at all for the children. In re 
Navada N., 498 S.W.3d 579, 2016 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. May 238, 2016). 

Because of the grave consequences and high 
stakes in termination cases, trial courts should 
endeavor to be as specific as possible in their 
orders and treat each definition of abandon- 
ment as a separate ground for which specific 
findings are required In re Navada N., 498 
S.W.3d 579, 2016 Tenn. App. LEXIS 367 (Tenn. 
Ct. App. May 23, 2016). 

For abandonment by willful failure to sup- 
port as to the mother, the trial court’s oral 
ruling included detailed factual findings, but 
none appeared or were incorporated into the 
written order; mere legal conclusions did not 
fulfill the trial court’s obligations and were not 
sufficient to satisfy the directive of the statute, 
such that termination as to this ground was 
vacated. In re Navada N., 498 S.W.3d 579, 2016 
Tenn. App. LEXIS 367 (Tenn. Ct. App. May 28, 
2016). 

For abandonment by willful failure to visit as 
to the father, despite the incorrect date as 
stated in the order, the ground was considered 
as the trial court’s error of five days regarding 
the correct calculation of the four-month period 
was not determinative. In re Navada N., 498 
S.W.3d 579, 2016 Tenn. App. LEXIS 367 (Tenn. 
Ct. App. May 23, 2016). 

Trial court’s determination that the father, 
for abandonment purposes, exhibited a wanton 
disregard for the child was vacated; despite the 
abundance of evidence concerning the father’s 
drug use, charges of selling drugs, fleeing, and 
assault, probation violations, and transient 
lifestyle, the trial court’s order omitted refer- 
ence to any factual findings that would support 
a finding of wanton disregard, in clear violation 
of the statute. In re Navada N., 498 S.W.3d 579, 
2016 Tenn. App. LEXIS 367 (Tenn. Ct. App. 
May 23, 2016). 

Statute did not direct the court to review 
whether the father did what he could to main- 
tain a relationship with the child while in 
prison; what was to be determined was 
whether, in the four-months preceding his in- 
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carceration, the father attempted to visit the 
child, and yet he made no attempt to present 
himself to the trial court in an effort to regain 
visitation, and thus he willfully failed to visit 
the child prior to his incarceration. In re Na- 
vada N., 498 S.W.3d 579, 2016 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. May 23, 2016). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment due to willful failure to support 
because it showed that the father made no 
monetary contributions to the children’s sup- 
port during the determinative period, Christ- 
mas gifts he provided in 2014 constituted no 
more than token support, he did not claim to 
have legitimate, extraordinary expenses that 
would have prevented him from sending pay- 
ments, and he acknowledged that he was ca- 
pable of earning income when not incarcerated 
but instead chose to spend his discretionary 
income on drugs. In re Braxton M., 531 S.W.3d 
708, 2017 Tenn. App. LEXIS 454 (Tenn. Ct. 
App. July 5, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 639 (Tenn. Sept. 29, 2017). 

Evidence was sufficient to support the termi- 
_ nation of the father’s parental rights based on 
abandonment due to willful failure to visit 
because he did not dispute that he failed to visit 
the children or speak with them during the 
determinative period and admitted that his last 
visit with the children occurred in 2014. In re 
Braxton M., 531 S.W.3d 708, 2017 Tenn. App. 
LEXIS 454 (Tenn. Ct. App. July 5, 2017), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 639 
(Tenn. Sept. 29, 2017). 

Trial court correctly concluded that the 
mother abandoned her children by engaging in 
conduct that would exhibit a wanton disregard 
for the children, given that she continued to use 
drugs after the children’s removal, she was 
incarcerated twice on different charges, and 
before her incarceration, she did not once visit 
the children, plus she willfully made no child 
support payments. In re Gabriella H., — 
S.W.3d —, 2019 Tenn. App. LEXIS 12 (Tenn. Ct. 
App. Jan. 8, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 75 (Tenn. Feb. 11, 2019). 

Clear evidence established that the mother 
abandoned the children by failing to provide a 
suitable home; the children’s services depart- 
ment tried to help the mother find suitable 
housing, but she still lacked that, and the 
mother had been given notice that failure to 
make reasonable efforts would lead to termina- 
tion. In re Gabriella H., — S.W.8d —, 2019 
Tenn. App. LEXIS 12 (Tenn. Ct. App. Jan. 8, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 75 (Tenn. Feb. 11, 2019). 

Clear and convincing evidence supported the 
trial court’s finding that the father abandoned 
the child by failing to visit under T.C.A. § 36- 
1-102(1)(A)(iv) because the father had no con- 
tact with the child after July 2015, the mother’s 
brother, with whom the child was living, testi- 
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fied that he did not receive a telephone call 
from the father regarding setting up visitation 
after July 2015, and while the father claimed 
he did not know where the brother and his wife 
lived, he drove the mother to their house on the 
day of his only visit with the child on July 4, 
2015. In re Jeffery D., — S.W.3d —, 2019 Tenn. 
App. LEXIS 30 (Tenn. Ct. App. Jan. 24, 2019). 

Clear and convincing evidence supported the 
trial court’s finding that the father abandoned 
the child by displaying wanton disregard for his 
welfare because he had two parole violations, 
despite knowing that he was subject to re- 
incarceration if he committed additional crimi- 
nal offenses. In re Jeffery D., —S.W.3d —, 2019 
Tenn. App. LEXIS 30 (Tenn. Ct. App. Jan. 24, 
2019). 

Trial court’s ordering terminating the moth- 
er’s parental rights on the ground of abandon- 
ment by failure to visit because the record 
showed that visitation was suspended pursu- 
ant to a court order in August 2016, precluding 
any visitation during the majority of the perti- 
nent time period. In re Ethan M., — S.W.3d —, 
2019 Tenn. App. LEXIS 45 (Tenn. Ct. App. Jan. 
29, 2019). 

Clear and convincing evidence was shown of 
grounds to terminate the mother’s parental 
rights to the child for abandonment by willful 
failure to support because the mother had the 
ability to pay child support, and the capability 
of earning money to pay her child support, but 
simply chose not to work and willfully chose not 
to pay child support. In re Melinda N., — 
S.W.3d —, 2019 Tenn. App. LEXIS 69 (Tenn. Ct. 
App. Feb. 7, 2019). 

Clear and convincing evidence was shown of 
grounds to terminate the mother’s parental 
rights to the child for abandonment by willful 
failure to visit because the mother waited for 
years before even attempting to set up visita- 
tion and the mother’s attempts to set-up visita- 
tion after proceedings were commenced were 
minimal. In re Melinda N., — $.W.3d —, 2019 
Tenn. App. LEXIS 69 (Tenn. Ct. App. Feb. 7, 
2019). 

Terminating the mother’s parental rights 
based on abandonment was inappropriate be- 
cause, by the time of trial, the mother had 
completed inpatient rehabilitation and partici- 
pated in intensive outpatient drug treatment, 
had been drug free for several months, and was 
taking medication for her mental health issues 
and participating in individual therapy, and 
thus, there was not clear and convincing evi- 
dence that she lacked concern for the welfare of 
her child and would be unable to provide a 
suitable home at an early date. In re Serenity 
W., — S.W.3d —, 2019 Tenn. App. LEXIS 75 
(Tenn. Ct. App. Feb. 8, 2019). 

Clear and convincing evidence supported the 
termination of a mother’s parental rights on 
the ground of abandonment by failure to estab- 
lish a suitable home because the mother’s chil- 
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dren were removed from the mother’s home and 
adjudicated dependent and neglected, there 
were issues concerning drug use, sexual abuse, 
and a lack of supervision of the children in the 
mother’s home. Moreover, the mother had con- 
tinued to engage in criminal activity through- 
out the pendency of the case and generally 
showed an unwillingness to parent the chil- 
dren. In re H. A., — S.W.3d —, 2019 Tenn. App. 
LEXIS 78 (Tenn. Ct. App. Feb. 12, 2019). 

There was clear and convincing evidence that 
the father, who was incarcerated when the 
termination petition was filed, abandoned the 
children by exhibiting wanton disregard for 
their welfare. The father’s repeated incarcera- 
tions coupled with the evidence of physical 
abuse and the father’s unresolved substance 
abuse issues indicated that the father was 
either unfit to parent or posed a risk of substan- 
tial harm to the children’s welfare. In re Julian 
J.. — S.W.3d —, 2019 Tenn. App. LEXIS 99 
(Tenn. Ct. App. Feb. 26, 2019), appeal denied, 
— §$.W.3d —, 2019 Tenn. LEXIS 250 (Tenn. 
June 11, 2019). 

Clear and convincing evidence supported the 
trial court’s decision to terminate a father’s 
parental rights on the ground of failure to visit 
because the father stipulated and testified that 
he never requested a visit with the child. In re 
Rilyn S., — S.W.3d —, 2019 Tenn. App. LEXIS 
124 (Tenn. Ct. App. Mar. 12, 2019). 

Termination of a mother’s parental rights 
under T.C.A. § 36-1-1138(g)(14) was upheld 
where her failure to support or visit the child, 
complete drug and alcohol classes, and other 
acts and omissions indicated that she was not 
willing or able to personally assume custody or 
financial responsibility for the child, and given 
the mother’s instability and the fact that she 
had no relationship with the child, placing the 
child in the mother’s custody would have poses 
a risk of substantial harm to the physical or 
psychological welfare of the child. In re Jaxx 
M., — S.W.3d —, 2019 Tenn. App. LEXIS 185 
(Tenn. Ct. App. Apr. 17, 2019). 

Termination of the father’s parent rights was 
proper on the ground of abandonment by an 
incarcerated parent because the father had a 
history of incessant criminal behavior and drug 
abuse evincing a wanton disregard for the wel- 
fare of the children and a pattern of conduct 
that rendered him unfit to parent as he had 
been in and out of jail since 2008. In re O.M., — 
S.W.3d —, 2019 Tenn. App. LEXIS 197 (Tenn. 
Ct. App. Apr. 26, 2019). 

Termination of the father’s parental rights 
was in the children’s best interest because the 
father’s history was replete with drugs and 
crime; there were no indicia of a meaningful 
relationship between the children and father; 
removing the children from their current care- 
takers and physical environment would have a 
profoundly detrimental effect on their wellbe- 
ing; and the foster mother had provided a 
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drug-free, safe home for the children. In re 
O.M., — S.W.3d —, 2019 Tenn. App. LEXIS 197 
(Tenn. Ct. App. Apr. 26, 2019). 

Termination of the mother’s parental rights 
was proper based on abandonment for willful 
failure to visit or to support her child because, 
during the four months leading up to the ter- 
mination petition, the mother only visited with 
the child about five times; when the mother did 
visit, she was distracted and did not pay much 
attention to the child; the mother often missed 
her scheduled visits with the child; she only 
paid $18 in support; and she voluntarily quit 
both her jobs and did nothing to find a new job 
to pay child support. In re Laura F., — S.W.3d 
—, 2019 Tenn. App. LEXIS 200 (Tenn. Ct. App. 
Apr. 29, 2019). 

Evidence was sufficient to support the trial 
court’s termination of the mother’s parental 
rights based on abandonment by failure to 
provide a suitable home because it showed that 
although she had completed a psychological 
evaluation and an alcohol and drug assess- 
ment, she had not followed up on the resuitant 
recommendations, and she continued using il- 
licit drugs despite the services offered by the 
Tennessee Department of Children’s Services. 
In re Kaden W., — S.W.3d —, 2019 Tenn. App. 
LEXIS 230 (Tenn. Ct. App. May 18, 2019). 

Evidence was less than clear and convincing 
that a mother abandoned the mother’s child by 
willful failure to visit during the four months 
preceding the filing of the termination petition 
because the mother did not engage in token 
visitation during the applicable time period. 
Considering the mother’s visits, the mother’s 
testimony concerning phone contact, and the 
circumstances surrounding a scheduled visit, 
the mother did not have merely minimal or 
insubstantial contact during the four-month 
period preceding the filing of the petition. In re 
Raeshad B., — S.W.3d —, 2019 Tenn. App. 
LEXIS 242 (Tenn. Ct. App. May 20, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
434 (Tenn. Aug. 19, 2019). 

Termination of the mother’s parental rights 
was proper on the ground of wanton disregard 
for the children’s welfare because she violated 
her probation, engaged in criminal behavior, 
abused drugs, and failed to properly care for the 
children as none of the children had ever been 
to a dentist, and they all had serious problems 
with their teeth; they were behind on their 
immunizations when they went with the 
mother to the shelter; and, the eldest, who was 
seven years old when the children were re- 
moved from the mother’s care, had never been 
to school. In re Trey S., —S.W.3d —, 2019 Tenn. 
App. LEXIS 303 (Tenn. Ct. App. June 20, 2019). 

Termination of the father’s parental rights 
was proper on the ground of wanton disregard 
for the children’s welfare because he was physi- 
cally abusive to the mother in front of his 
daughter; at the time of trial, he had charges 
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pending against him for manufacturing be- 
tween 10 and 70 pounds of a controlled sub- 
stance while the children were on their trial 
home visit; and evidence was presented that he 
was altering his urine drug tests. In re Trey S., 
— §.W.3d —, 2019 Tenn. App. LEXIS 303 
(Tenn. Ct. App. June 20, 2019). 

Clear and convincing evidence supported ter- 
minating parents’ parental rights due to aban- 
donment by a willful failure to visit the children 
because, during the four months preceding the 
filing of a termination petition, the parents took 
no steps to do what was required to visit the 
children by participating in therapy. In re 
Nicholas C., — S.W.3d —, 2019 Tenn. App. 
LEXIS 348 (Tenn. Ct. App. July 15, 2019). 

Undisputed evidence in the record clearly 
and convincingly supported termination of a 
mother’s parental rights on the ground of aban- 
donment for failure to support because the 
mother failed to make a single child support 
payment; because the mother did not attend 
the termination hearing, she did not carry her 
burden of proof that the failure to support was 
not willful, and she waived all evidentiary 
objections. In re K.S., — S.W.3d —, 2019 Tenn. 
App. LEXIS 376 (Tenn. Ct. App. Aug. 2, 2019). 

Trial court properly ruled that clear and 
convincing evidence existed to terminate a 
mother’s parental rights on the ground of aban- 
donment by failure to provide a suitable home 
because the Department of Children’s Services 
made reasonable efforts to prevent removal of 
the child, and the mother missed multiple ap- 
pointments, failed drug screens, failed to start 
therapy, and continued to live with the father 
despite a history of substance abuse and do- 
mestic violence. In re K.S., — S.W.3d —, 2019 
Tenn. App. LEXIS 376 (Tenn. Ct. App. Aug. 2, 
2019). 

Termination of the father’s parental rights 
based on abandonment by willfully failing to 
visit the child was supported by evidence that 
the father had only visited the child during the 
relevant four-month period and the fact that 
there was no evidence that the foster parents 
were unwilling to allow the father to visit the 
child. In re Keagan P., — S.W.3d —, 2019 Tenn. 
App. LEXIS 377 (Tenn. Ct. App. Aug. 5, 2019). 

_ Evidence was insufficient to support the ter- 
mination of the mother’s parental rights based 
on abandonment by willful failure to support 
because the record did not show that she had 
any capacity to pay support during the relevant 
period and the trial court’s finding that she 
obtained employment well after the filing of the 
petition was insufficient. The evidence showed 
that the mother was incarcerated or in treat- 
ment for all but two weeks during the relevant 
time period and there was no dispute that she 
was not employed during this time. In re Kings- 
ton A. B., — S.W.3d —, 2019 Tenn. App. LEXIS 
405 (Tenn. Ct. App. Aug. 21, 2019). 
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Termination of the mother’s parental rights 
was proper based on the ground of abandon- 
ment through wanton disregard because she 
was incarcerated during the entire four months 
preceding the termination petition; prior to her 
incarceration, she used drugs without a pre- 
scription, and she was arrested and convicted of 
theft, DUI, and aggravated assault; and she 
stayed with her boyfriend and agreed to the 
supervised visitation. In re Khloe B., — S.W.3d 
—, 2019 Tenn. App. LEXIS 415 (Tenn. Ct. App. 
Aug. 26, 2019). 

Termination of the mother’s parental rights 
was proper based on the ground of abandon- 
ment by wanton disregard for the child because 
the mother was incarcerated at various points 
during the four months before the termination 
petition was filed; she admitted to using co- 
caine while pregnant; and she used drugs, 
violated her probation, and was unable to su- 
pervise the child. In re Jayda S., — S.W.3d —, 
2019 Tenn. App. LEXIS 416 (Tenn. Ct. App. 
Aug. 26, 2019). 

Termination of the mother’s parental rights 
on the ground of abandonment for failure to 
provide a suitable home was warranted; the 
department developed a permanency plan, re- 
ferred her to the services providers, and facili- 
tated visitation, but the mother took little or no 
action for six months. At trial, she was unable 
to provide a suitable home for the child, as she 
was living with various relatives, had only been 
drug free less than three months, and her 
support system was weak. In re Josiah T., — 
S.W.3d —, 2019 Tenn. App. LEXIS 482 (Tenn. 
Ct. App. Oct. 2, 2019). 

Trial court did not err in terminating the 
mother’s parental rights on the ground of aban- 
donment by failure to visit; the mother knew 
the child was with her grandmother, who did 
not keep the mother from contacting the child, 
and the mother had the capacity to visit the 
child, made no attempts to do so, and had no 
justifiable excuse for her failure to do so. In re 
Dylan S., — S.W.3d —, 2019 Tenn. App. LEXIS 
518 (Tenn. Ct. App. Oct. 23, 2019). 

Trial court failed to make sufficient specific 
findings to support its termination of the moth- 
er’s parental rights based on abandonment for 
willful failure to visit because the trial court 
made no specific findings of fact regarding the 
frequency, duration, or quality of the mother’s 
visits. In re Alexis S., — S.W.3d —, 2019 Tenn. 
App. LEXIS 526 (Tenn. Ct. App. Oct. 29, 2019). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment by failure to visit because it was 
undisputed that the father did not visit the 
child during the relevant time period and the 
record established that the father had the abil- 
ity but made no effort to visit the child and he 
provided no justification for not doing so. In re 
Travis R., —S.W.3d —, 2019 Tenn. App. LEXIS 
557 (Tenn. Ct. App. Nov. 18, 2019). 
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Reversal of ground of abandonment by fail- 
ure to visit was appropriate as there was too 
much ambiguity in the analysis of whether a 
mother failed to visit or exercise more than 
token visitation in the four month window 
before the filing of the petition. Although the 
record contained evidence that the mother 
failed to visit the children on several occasions 
in the four month window, given the lack of 
clarity as to which of the failures to visit the 
juvenile court held against the mother, the 
evidence fell short of clear and convincing evi- 
dence. In re Malik G., — S.W.3d —, 2019 Tenn. 
App. LEXIS 564 (Tenn. Ct. App. Nov. 21, 2019). 

Mother and stepfather failed to prove by 
clear and convincing evidence that the father 
willfully failed to visit because his lack of visi- 
tation during the relevant four-month period 
resulted from coercion, the mother’s refusal to 
allow visitation unless the father paid support. 
In re Mattie L., 618 S.W.3d 335, 2020 Tenn. 
LEXIS 599 (Tenn. Feb. 8, 2021). 

Termination of the mother’s parental rights 
was proper based on the ground of abandon- 
ment by failure to provide a suitable home 
because the case manager stated that, although 
the mother was not home and she could not go 
into the home, she was able to look in and 
observe no furniture in the home and just a pile 
of clothes in the middle of the floor; the moth- 
er’s behavior in ignoring the case manager’s 
requests for a home visit suggested a deeper 
problem; and the mother’s failure to address 
her mental health issues rendered her unable 
to provide a safe and stable environment for the 
child and showed a lack of concern for the child 
and a lack of interest in regaining custody. In re 
Draven K., — S.W.3d —, 2020 Tenn. App. 
LEXIS 2 (Tenn. Ct. App. Jan. 7, 2020). 

Termination of the mother’s parental rights 
was proper based on the ground of abandon- 
ment by failure to visit because there was no 
evidence to suggest that the mother was inca- 
pacitated or otherwise unable to engage in 
visitation with the child; and the mother’s 
lackadaisical attitude during visits, her failure 
to play with the child, and her shunning of the 
child’s attempts to engage, resulted in a lack of 
even the most tenuous bond between the 
mother and child. In re Draven K., — S.W.3d 
—, 2020 Tenn. App. LEXIS 2 (Tenn. Ct. App. 
Jan. 7, 2020). 

Termination of the father’s parental rights to 
his two children was proper on the ground of 
abandonment because he was incarcerated for 
the four months prior to the filing of the termi- 
nation petition; and the trial court found that 
he had raped a young child, the children’s 
half-sibling, and found clear and convincing 
evidence that the father’s criminal behavior, 
conviction, and 35-year prison sentence showed 
a wanton disregard for the welfare of his chil- 
dren. In re O.W., — S.W.3d —, 2020 Tenn. App. 
LEXIS 7 (Tenn. Ct. App. Jan. 9, 2020). 
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Evidence was insufficient to support the ter- 
mination of the mother’s parental rights to her 
daughter based on abandonment by failure to 
establish a suitable home because at the time of 
the removal the daughter was residing in a 
hospital and the mother was not living at the 
hospital as evidenced by her failure to complete 
the mandatory rooming-in period. In re Ronon 
G., — S.W.3d —, 2020 Tenn. App. LEXIS 14 
(Tenn. Ct. App. Jan. 16, 2020). 

Evidence was sufficient to support the termi- 
nation of the mother’s parental rights to her 
son based on abandonment by failure to estab- 
lish a suitable home because, even though the 
son was staying primarily with the mother’s 
relatives at the time of removal, because the 
mother was also staying at the residence peri- 
odically prior to the removal. In re Ronon G., — 
S.W.3d —, 2020 Tenn. App. LEXIS 14 (Tenn. Ct. 
App. Jan. 16, 2020). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment for to support because the 
mother testified that the father never provided 
financial assistance and did not provide sup- 
plies for the child, and her testimony was 
corroborated by the maternal grandfather’s tes- 
timony. In re Aubrie W., — S.W.3d —, 2020 
Tenn. App. LEXIS 21 (Tenn. Ct. App. Jan. 21, 
2020), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 224 
(Tenn. Apr. 15, 2020). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment for failure to visit because he did 
not dispute that he only visited with the child 
four or five times for approximately two hours 
each time during the relevant period. In re 
Aubrie W., — S.W.38d —, 2020 Tenn. App. 
LEXIS 21 (Tenn. Ct. App. Jan. 21, 2020), review 
denied and ordered not published, — S.W.3d —, 
2020 Tenn. LEXIS 224 (Tenn. Apr. 15, 2020). 

Termination of a mother’s parental rights on 
ground of abandonment was appropriate be- 
cause the mother did not contend that the 
mother was incapable of paying support during 
the relevant four-month period, but refused to 
do so without some record. Moreover, to the 
extent that the mother did have discretionary 
income, the mother used it to buy illegal drugs, 
rather than support the children, and there 
was no evidence as to the actual amounts spent 
by the mother on gifts for the children during 
visitation in the four-month period or other- 
wise. In re Michael W., — S.W.3d —, 2020 Tenn. 
App. LEXIS 24 (Tenn. Ct. App. Jan. 23, 2020). 

Evidence was insufficient to support the trial 
court’s termination of the father’s parental 
rights based on abandonment by willful failure 
to support because the court had no evidence of 
his actual income during the four-month pe- 
riod, he had been doing odd jobs since he was 
injured and terminated by his employer, and he 
was barely able to keep his utilities turned on. 
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In re Kelsea L., — S.W.3d —, 2020 Tenn. App. 
LEXIS 31 (Tenn. Ct. App. Jan. 27, 2020), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 354 
(Tenn. May 138, 2020). 

Evidence was sufficient to support the trial 
court’s termination of the father’s parental 
rights based on abandonment by willful failure 
to visit because the father had no contact with 
the child during the four-month period, his last 
visit with the child occurred years before the 
petition was filed, and despite his knowledge of 
the court process for asserting his parental 
rights he took no action to do so. In re Kelsea L., 
— §.W.3d —, 2020 Tenn. App. LEXIS 31 (Tenn. 
Ct. App. Jan. 27, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 354 (Tenn. May 
13, 2020). 

Grounds for termination of a father’s paren- 
tal rights existed because there was clear and 
convincing evidence that the father was willful 
in the father’s failure to provide support and to 
visit the children during the relevant statutory 
period as neither the mother, nor circum- 
stances outside the father’s control prevented 
the father from visiting and providing support 
to the children. Accordingly, the trial court on 
remand was to determine whether termination 
of the father’s parental rights was in the chil- 
dren’s best interests. In re James D., — S.W.3d 
—, 2020 Tenn. App. LEXIS 56 (Tenn. Ct. App. 
Feb. 7, 2020). 

Mother had abandoned her children under 
T.C.A. § 36-1-102(a) where she allowed people 
visiting her to use marijuana in the home, 
despite knowing that her children were re- 
moved in part due to drug issues, and she had 
been evicted from her apartment, even if it had 
been an appropriate home. In re Jadarian C., — 
S.W.3d —, 2020 Tenn. App. LEXIS 87 (Tenn. Ct. 
App. Feb. 27, 2020). 

Foster parents’ petition to terminate the pa- 
rental rights of the biological mother was im- 
properly granted based on abandonment be- 
cause the mother did not willfully fail to visit 
the child during the four months preceding the 
filing of the original termination petition as she 
attempted to maintain visitation with the child 
during her time at the drug treatment center, 
but had not been able to contact the foster 
parents. In re Neveah M., — 8.W.3d —, 2020 
Tenn. App. LEXIS 92 (Tenn. Ct. App. Mar. 4, 
2020), rev'd, — S.W.38d —, 2020 Tenn. LEXIS 
591 (Tenn: Dec. 10, 2020). 

Foster parents’ petition to terminate the pa- 
rental rights of the biological mother was im- 
properly granted as the foster parents did not 
show abandonment by willful failure to support 
the child because the foster parents failed to 
establish that the mother was capable of work- 
ing and paying child support during the rel- 
evant four-month period. In re Neveah M., — 
S.W.3d —, 2020 Tenn. App. LEXIS 92 (Tenn. Ct. 
App. Mar. 4, 2020), rev'd, — S.W.3d —, 2020 
Tenn. LEXIS 591 (Tenn. Dec. 10, 2020). 
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Termination of the father’s parental rights 
based on willfully failing to visit the child was 
proper; an affidavit of no visitation did not 
prohibit him from contacting the child by tele- 
phone or email, and while the no-visitation 
order was set aside after a final decree of 
divorce, the father still made no cognizable 
attempts to contact the child. The alleged order 
suspending the father’s visitation did not pre- 
clude a finding of willfulness, nothing pre- 
vented him from finding where the child lived, 
but the father failed to do so. In re Bentley Q., 
— $.W.3d —, 2020 Tenn. App. LEXIS 103 
(Tenn. Ct. App. Mar. 11, 2020). 

Evidence was less than clear that the father 
abandoned his child by the willful failure to pay 
support; the father testified credibly that he 
sent checks every month for the child to his 
attorney, which was reasonable as a restraining 
order instructed the father to refrain from all 
contact with the mother, and the father, a 
convicted felon on supervised release, wanted 
to avoid any possibility of violating the order, 
plus the father’s attorney acknowledged that it 
was error on his part in not forwarding the 
money. In re Austin J., —S.W.3d —, 2020 Tenn. 
App. LEXIS 107 (Tenn. Ct. App. Mar. 13, 2020). 

Ground of abandonment by the mother’s fail- 
ure to visit the children was established by 
clear and convincing evidence because the re- 
cord showed that she only had two token visits 
with the children, she was aware of her duty to 
visit the children, she had the capacity to visit, 
she did not make sufficient attempts to visit, 
and she had no justifiable excuse for not visit- 
ing. In re Gracie H. Y., — S.W.3d —, 2020 Tenn. 
App. LEXIS 110 (Tenn. Ct. App. Mar. 16, 2020), 
appeal dismissed, In re Gracie Y., — S.W.3d —, 
2020 Tenn. LEXIS 462 (Tenn. June 19, 2020). 

Ground of abandonment by wanton disregard 
was established by clear and convincing evi- 
dence because the mother engaged in illegal 
drug use, exposed the children to drugs and 
domestic violence, failed to comply with re- 
quirements ordered by the juvenile court in 
order to regain custody of her children, contin- 
ued her drug usage after removal of her chil- 
dren, and continued to engage in criminal ac- 
tivities, resulting in incarceration and 
continuous separation from her children. In re 
Gracie H. Y., — S.W.3d —, 2020 Tenn. App. 
LEXIS 110 (Tenn. Ct. App. Mar. 16, 2020), 
appeal dismissed, In re Gracie Y., — S.W.3d —, 
2020 Tenn. LEXIS 462 (Tenn. June 19, 2020). 

Trial court failed to make sufficient findings 
to support the ground for termination of the 
mother’s rights based on abandonment by fail- 
ure to provide a suitable home concerning the 
Tennessee Department of Children’s Services’ 
efforts during the relevant four-month period. 
In re Gracie H. Y., — S.W.38d —, 2020 Tenn. 
App. LEXIS 110 (Tenn. Ct. App. Mar. 16, 2020), 
appeal dismissed, In re Gracie Y., — S.W.3d —, 
2020 Tenn. LEXIS 462 (Tenn. June 19, 2020). 
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Termination of parental rights for abandon- 
ment by wanton disregard was appropriate 
because a father was incarcerated when the 
termination petition was filed or during all or 
part of the four months immediately preceding 
the institution of the action and the father 
engaged in conduct prior to incarceration that 
exhibited a wanton disregard for the welfare of 
the children, as the father failed to visit or 
support the children during the periods of non- 
incarceration and had pending criminal 
charges. In re Nevaeh B., — S.W.38d —, 2020 
Tenn. App. LEXIS 133 (Tenn. Ct. App. Mar. 31, 
2020). 

Trial court did not err in concluding that the 
child’s great-aunt established the existence of 
abandonment by failure to support because the 
father testified that he was employed during 
the relevant four-month period and despite 
having the ability to pay some child support the 
father admitted that he failed make a single 
support payment or pay his portion of the 
child’s $3,000 dental bill. In re Zaylee W., — 
S.W.3d —, 2020 Tenn. App. LEXIS 145 (Tenn. 
Ct. App. Apr. 9, 2020), overruled, In re Neveah 
M., — S.W.3d —, 2020 Tenn. LEXIS 591 (Tenn. 
Dec. 10, 2020). 

Evidence was not clear and convincing that a 
father’s abandonment by failure to visit was 
willful because, in addition to cutting off direct 
communication and not appearing for ex- 
changes, the mother took other steps to limit 
the father’s access to the child such as telling 
the child’s school that the father was violent 
and dangerous. At trial, the mother admitted to 
withholding visitation because the mother was 
frustrated and fed up with all the father had 
put the mother through. In re Mattie L., — 
S.W.3d —, 2020 Tenn. App. LEXIS 152 (Tenn. 
Ct. App. Apr. 14, 2020). 

Evidence of the grounds for terminating a 
father’s parental rights of abandonment by 
willful failure to support was less than clear 
and convincing and did not show that the 
father’s failure to support was willful as the 
mother and stepfather failed to establish that 
the father had the capacity to pay child support 
during the relevant period. Furthermore, the 
father’s responses to interrogatories showed 
only nominal income during the four-month 
period preceding the filing of the termination 
petition. In re Mattie L., — S.W.3d —, 2020 
Tenn. App. LEXIS 152 (Tenn. Ct. App. Apr. 14, 
2020). 

Evidence supported terminating a mother’s 
parental rights on the ground of abandonment 
by failure to establish a suitable home because 
the mother’s child was removed and placed in 
custody when the mother’s trial home place- 
ment was revoked, the mother had substance 
abuse and employment issues, the mother did 
not have consistent stable housing, the mother 
did not comply with court orders, reasonable 
efforts were made to assist the mother, and the 
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mother was not in a position to provide a 
suitable home. In re Madux F., — S.W.3d —, 
2020 Tenn. App. LEXIS 166 (Tenn. Ct. App. Apr. 
16, 2020). 

Termination of the mother’s parental rights 
was proper for abandonment by failure to visit; 
she was able to visit the child, yet only visited 
her five times during the relevant period, and 
during those visits, the mother was not fully 
present and engaged with the child, but instead 
spent much of their time together on her phone. 
The mother’s behavior was willful and her 
visits amounted to token visitation. In re Daisy 
A., — S.W.38d —, 2020 Tenn. App. LEXIS 167 
(Tenn. Ct. App. Apr. 17, 2020). 

Termination of the father’s parental rights 
was proper based on abandonment for failing to 
provide a suitable home as the Department of 
Children’s Services (DCS) was never permitted 
entry into the home the father lived in at the 
time of trial; and he visited the child twice over 
the nearly 27 months that she was in DCS’s 
custody. In re Neveah A., — S.W.3d —, 2020 
Tenn. App. LEXIS 168 (Tenn. Ct. App. Apr. 16, 
2020). 

Termination of the mother’s parental rights 
was proper based on abandonment because she 
did not verify that child support was being paid; 
and she failed to provide a suitable home as she 
failed drug screens and specifically avoided 
urine screens altogether, admittedly used mari- 
juana pretty much every day to self-medicate 
for aggression, anger, and anxiety, and demon- 
strated noncompliance with mental health 
treatment. In re Neveah A., — S.W.3d —, 2020 
Tenn. App. LEXIS 168 (Tenn. Ct. App. Apr. 16, 
2020). 

Termination of a mother’s parental rights on 
the ground of abandonment by an incarcerated 
parent demonstrating a wanton disregard for 
the children’s welfare was appropriate because 
the mother had been in and out of jail and had 
failed entirely to place the children’s needs 
before the mother’s own as the mother’s incar- 
cerations had severely compromised the moth- 
er’s ability to perform parental duties. Despite 
numerous incarcerations, the mother failed to 
take steps to address the mother’s drug use and 
to stop the mother’s criminal activities. In re 
Tucker H., — S.W.3d —, 2020 Tenn. App. 
LEXIS 184 (Tenn. Ct. App. Apr. 24, 2020). 

Termination of a mother’s parental rights on 
the ground of abandonment by an incarcerated 
parent for failure to visit in the four months 
preceding the mother’s incarceration was ap- 
propriate as the mother clearly failed to engage 
in more than token visitation with the children 
—based on the mother’s fear that another child 
would also be removed from the mother’s cus- 
tody due to the mother’s continued use of illegal 
drugs while the child was in utero—and clearly 
failed to meet the mother’s burden to show that 
the failure to do so was not willful. In re Tucker 
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H., — S.W.3d —, 2020 Tenn. App. LEXIS 184 
(Tenn. Ct. App. Apr. 24, 2020). 

Termination of a mother’s parental rights 
was appropriate because clear and convincing 
evidence showed that the mother abandoned 
the child by failing to provide a suitable home, 
despite reasonable efforts made by Tennessee 
Department of Children’s Services to assist her 
in doing so. Moreover, it appeared unlikely that 
the mother could have established a suitable 
home for the child at an early date as, through- 
out the custodial period, the mother did not 
adequately address her unstable housing and 
substance abuse issues. In re Kelty F., — 
S.W.3d —, 2020 Tenn. App. LEXIS 185 (Tenn. 
Ct. App. Apr. 24, 2020). 

Termination of a mother’s parental rights 
was appropriate because the mother aban- 
doned the child by willfully failing to visit the 
child during the four months preceding the 
filing of the petition to terminate parental 
rights, as the mother made one token visitation 
of the child during that period. The mother did 
not point to any acts by the Tennessee Depart- 
ment of Children’s Services (DCS) that 
thwarted or actually prevented the mother 
from visiting the child and failed to cooperate 
with DCS and never asked for assistance to be 
provided. In re Kelty F., — S.W.3d —, 2020 
Tenn. App. LEXIS 185 (Tenn. Ct. App. Apr. 24, 
2020). 

Clear and convincing evidence supported the 
trial court’s termination of the father’s parental 
rights based on abandonment by exhibiting 
wanton disregard for the child’s welfare be- 
cause the father had an extensive list of crimi- 
nal convictions and in several instances his 
pre-incarceration interactions with the mother 
were violent. In re Boston G., — S.W.3d —, 
2020 Tenn. App. LEXIS 194 (Tenn. Ct. App. Apr. 
29, 2020). 

Clear and convincing evidence supported the 
trial court’s termination of the mother’s paren- 
tal rights based on abandonment by an incar- 
cerated parent because it showed that prior to 
her incarceration the mother only visited the 
child once. In re Boston G., — S.W.3d —, 2020 
Tenn. App. LEXIS 194 (Tenn. Ct. App. Apr. 29, 
2020). 

Clear and convincing evidence supported the 
trial court’s termination of the mother’s paren- 
tal rights based on abandonment by failure to 
provide a suitable home because the mother 
took no action to establish a suitable home until 
mid-2018 and she lost that home due to failure 
to pay rent. In re Boston G., — S.W.3d —, 2020 
Tenn. App. LEXIS 194 (Tenn. Ct. App. Apr. 29, 
2020). 

Evidence was clear and convincing that the 
father abandoned the child by engaging in 
conduct that exhibited a wanton disregard for 
her welfare within the meaning of T.C.A. § 36- 
1-102(1)(A)Gv) because he was incarcerated, 
and he engaged in parole violations, substance 
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abuse, and assaulted the child’s mother. In re 
Isabella W., — S.W.3d —, 2020 Tenn. App. 
LEXIS 200 (Tenn. Ct. App. Apr. 29, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
592 (Tenn. Dec. 10, 2020), overruled, In re 
Neveah M., — S.W.38d —, 2020 Tenn. LEXIS 
591 (Tenn. Dec. 10, 2020). 

Termination of the mother’s parental rights 
was proper under the abandonment by failure 
to visit ground, as the mother failed to prove 
that she lacked willfulness in her failure to visit 
the child or that her failure to visit was due to 
circumstances outside her control; she admit- 
ted not seeking any visitation with the child 
and she did not provide any evidence showing 
how the birth of her younger child would have 
prevented her from visiting the child. In re Eli 
H., — $.W.3d —, 2020 Tenn. App. LEXIS 206 
(Tenn. Ct. App. May 8, 2020). 

Trial court did not err in declining to find the 
ground of failure to visit because they were not 
so meaningless as to be token and the grand- 
mother stopped the mother from visiting the 
children from May 2018 onward. In re Ava M., 
— §.W.3d —, 2020 Tenn. App. LEXIS 226 
(Tenn. Ct. App. May 20, 2020). 

Evidence was in sufficient to support the 
termination of the mother’s parental rights 
based on abandonment by failure to visit be- 
cause the trial court failed to make findings of 
fact identifying the relevant four-month period. 
In re Aryana S., — S.W.3d —, 2020 Tenn. App. 
LEXIS 227 (Tenn. Ct. App. May 21, 2020). 

Clear and convincing evidence supported a 
finding that the father abandoned the children 
by willful failure to visit where he made only a 
token visit in the four months prior to his 
incarceration date, he provided no financial 
support even though gainfully employed, and 
his failures were willful. In re Jessica V., — 
S.W.3d —, 2020 Tenn. App. LEXIS 275 (Tenn. 
Ct. App. June 12, 2020). 

Clear and convincing evidence showed that 
the father had abandoned the children by wan- 
ton disregard as he was a career criminal who 
had not changed his behavior since the children 
were born. In re Jessica V., — S.W.38d —, 2020 
Tenn. App. LEXIS 275 (Tenn. Ct. App. June 12, 
2020). 

Clear and convincing evidence supported the 
conclusion that the father had abandoned the 
child by failure to support where he offered no 
evidence to explain his drastic change in tax- 
able income as compared to when he and the 
mother were together. In re Jaxon W.H., — 
S.W.3d —, 2020 Tenn. App. LEXIS 304 (Tenn. 
Ct. App. July 2, 2020). 

Clear and convincing evidence showed that a 
father had abandoned the child by failure to 
visit during the relevant time period where he 
allowed the conflict and confrontation with the 
mother to continue for several years, he had not 
visited the child for over three years and as a 
result, the child no longer knew the father. In re 
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Jaxon W.H., — S.W.38d —, 2020 Tenn. App. 
LEXIS 304 (Tenn. Ct. App. July 2, 2020). 

Termination of the mother’s parental rights 
was proper based on abandonment for willful 
failure to visit and to support because, although 
the father had relocated to Tennessee and lived 
with his parents, the mother knew his email 
address and his parent’s physical address; and, 
when the mother had disposable income, and 
had the ability to pay support, she chose not to. 
In re Aiden M., — S.W.3d —, 2020 Tenn. App. 
LEXIS 361 (Tenn. Ct. App. Aug. 11, 2020). 

Tennessee law requires more to sustain the 
ground of wanton disregard than just incar- 
ceration; if a parent’s actions resulting in incar- 
ceration always are sufficient to show wanton 
disregard, the Tennessee General Assembly 
would just need to say incarceration alone is a 
ground for termination of parental rights, but it 
has not done so. The court thus vacated termi- 
nation based on the ground of wanton disre- 
gard. In re Trinity H., — S.W.3d —, 2020 Tenn. 
App. LEXIS 388 (Tenn. Ct. App. Aug. 28, 2020). 

Termination of the mother’s parental rights 
was proper on the ground of abandonment by 
failure to provide a suitable home; despite ser- 
vices, the mother was unable to keep her home 
clean, as there was trash everywhere, one child 
came down with scabies, there were truancy 
issues, and the home was not free from domes- 
tic violence. In re Cheyenne S., — S.W.3d —, 
2020 Tenn. App. LEXIS 431 (Tenn. Ct. App. 
Sept. 24, 2020). 

Termination of the mother’s parental rights 
was proper based on abandonment because she 
failed to provide a suitable home for the child as 
she continued to use drugs, engage in criminal 
activities, and live in an unsuitable home. In re 
Braden K., — S.W.3d —, 2020 Tenn. App. 
LEXIS 437 (Tenn. Ct. App. Sept. 30, 2020). 

Petitioners, aunt and uncle, failed to prove by 
clear and convincing evidence a right to relief 
on the ground of abandonment by failure to 
visit against the mother where, during the 
relevant four-month time period, the mother 
had visited with the child as much as eight to 
ten times. In re Rosylyn W., — S.W.3d —, 2020 
Tenn. App. LEXIS 453 (Tenn. Ct. App. Oct. 13, 
2020). 

Evidence presented at the conclusion of peti- 
tioners’ proof was not sufficient for the father to 
meet his burden of proving by a preponderance 
of the evidence that his failure to visit was not 
willful because the father failed to return to 
Tennessee to visit the child after moving to 
Georgia. In re Rosylyn W., — S.W.3d —, 2020 
Tenn. App. LEXIS 453 (Tenn. Ct. App. Oct. 13, 
2020). 

Tennessee Department of Children’s Services 
established the ground for termination of pa- 
rental rights of abandonment by failure to visit 
by clear and convincing evidence because the 
mother, who was not in jail or incapacitated in 
any way, did not visit the child during the four 
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months prior to the filing of the petition for 
termination of parental rights. Furthermore, 
the mother did not meet the mother’s burden to 
prove at trial that the mother’s failure to visit 
the child was not willful. In re Meghan M.R., — 
S.W.3d —, 2020 Tenn. App. LEXIS 457 (Tenn. 
Ct. App. Oct. 16, 2020). 

Tennessee Department of Children’s Services 
established the ground for termination of pa- 
rental rights of abandonment by failure to 
provide a suitable home by clear and convinc- 
ing evidence because the mother failed to follow 
through with the Department’s recommenda- 
tions, did not have a suitable home or transpor- 
tation, failed to provide an accurate address for 
a home, and got into an abusive relationship. A 
year after the removal of the child from the 
home, the mother remained homeless and con- 
tinued to have substance abuse issues. In re 
Meghan M.R., — S.W.3d —, 2020 Tenn. App. 
LEXIS 457 (Tenn. Ct. App. Oct. 16, 2020). 

Trial court did not err in terminating the 
mother’s parental rights to the child based on 
her failure to visit the child during the deter- 
minative period because the mother did not 
establish lack of willfulness of an affirmative 
defense, as the father’s demands that she pro- 
vide documentation of a clean drug screen and 
some type of mental health assessment prior to 
resumption of supervised visitation were 
aligned with the requirements in the juvenile 
court’s order and the record revealed no indica- 
tion that the father ever prevented the mother 
from providing the juvenile court or him with 
documentation of compliance with the order. In 
re Jude M., — S.W.3d —, 2020 Tenn. App. 
LEXIS 469 (Tenn. Ct. App. Oct. 22, 2020). 

Trial court did not err by terminating the 
mother’s parental rights based on abandon- 
ment by an incarcerated parent because her 
criminal history was extensive prior to her 
incarceration, her substance abuse caused the 
initial removal of the child from her custody, 
when she was given the opportunity for a trial 
home placement she squandered that opportu- 
nity by using drugs, her positive drug test led to 
her probation violation and subsequent incar- 
ceration, she failed to provide adequate support 
or supervision for the child, and she pleaded 
guilty to child neglect. In re Brantley O., — 
S.W.3d —, 2020 Tenn. App. LEXIS 472 (Tenn. 
Ct. App. Oct. 22, 2020). 

Termination of parental rights on the ground 
of abandonment by failure to provide a suitable 
home was supported by evidence that the 
mother and father testified they had been liv- 
ing in a motel but the case worker was never 
able to reach them there to confirm they lived 
at that location and, for almost two years fol- 
lowing the children’s removal, the parents 
failed to participate in any counseling or as- 
sessment requirements in the permanency 
plan. In re Brian W., — S.W.3d —, 2020 Tenn. 
App. LEXIS 479 (Tenn. Ct. App. Oct. 30, 2020). 
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Juvenile court properly terminated the moth- 
ers and the father’s parental rights on the 
ground of abandonment by failure to visit be- 
cause the parents attended an initial visit, 
although the father was escorted out due to 
threatening remarks he made to a child protec- 
tive services worker when the children were 
removed from the parents’ custody, but neither 
parent attended any other scheduled visits. In 
re Brian W., — S.W.3d —, 2020 Tenn. App. 
LEXIS 479 (Tenn. Ct. App. Oct. 30, 2020). 

Termination of the mother’s parental rights 
based on abandonment for failure to support 
the child was supported by evidence that the 
only contributions toward support the mother 
made were birthday gifts despite annual gross 
earnings of $25,000, and that such a failure 
was willful, as the mother was aware of her 
duty to support the child and had sufficient 
means. In re Rommie H., — S.W.3d —, 2020 
Tenn. App. LEXIS 480 (Tenn. Ct. App. Oct. 30, 
2020). 

Termination of the mother’s parental rights 
based on abandonment for failure to visit was 
supported by evidence that the mother only 
visited the child three times in the relevant 
period and that such visits were merely token. 
In re Rommie H., — S.W.3d —, 2020 Tenn. App. 
LEXIS 480 (Tenn. Ct. App. Oct. 30, 2020). 

Tennessee Department of Children’s Services 
failed to make reasonable efforts to assist a 
mother in establishing a suitable home where it 
made no effort to assist her with housing, 
offered transportation assistance for only one 
appointment, gave her a binder containing 
some job listings, but no real assistance in 
complying with recommendations from the 
mental health, alcohol, and drug assessments 
she had obtained on her own. In re Edward R., 
— §.W.3d —, 2020 Tenn. App. LEXIS 496 
(Tenn. Ct. App. Nov. 6, 2020). 

Termination of parental rights for abandon- 
ment by failure to provide a suitable home was 
appropriate because the child was removed 
from the parents’ home as the parents and the 
child were living in paternal grandparents’ 
home. The parents also did not make reason- 
able efforts to provide the child with a home 
that was free of drugs and the parents’ actions 
following the removal demonstrated a lack of 
concern for the welfare of the child such that it 
is unlikely that the parents would have been 
able to provide a suitable home at an early 
date. In re Noah A., — S.W.3d —, 2020 Tenn. 
App. LEXIS 498 (Tenn. Ct. App. Nov. 6, 2020). 

Termination of parental rights for incarcer- 
ated parents on the ground of abandonment by 
wanton disregard was appropriate because 
when the parents were not incarcerated the 
parents tested positive for illegal substances, 
failed to complete the permanency plan, failed 
to maintain regular visitation with the child, 
and ceased communication with the Tennessee 
Department of Children’s Services prior to 
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their incarceration. As a result, the parents 
abandoned the child by engaging in conduct 
that exhibited a wanton disregard for the 
child’s welfare. In re Noah A., — S.W.3d —, 
2020 Tenn. App. LEXIS 498 (Tenn. Ct. App. 
Nov. 6, 2020). 

Trial court’s finding of abandonment by fail- 
ure to visit was proven by clear and convincing 
evidence because a father engaged in no more 
than token visitation with the child; the father 
visited the child at most three times during the 
relevant four-month period, he had no justifi- 
able excuse for his failure to visit the child less 
than a handful of times, and there was no proof 
as to why he failed to visit more often. In re 
Brooklyn R., — S.W.3d —, 2020 Tenn. App. 
LEXIS 506 (Tenn. Ct. App. Nov. 13, 2020). 

Trial court correctly found that the father 
abandoned the child by failing to provide sup- 
port because the father knew he had an obliga- 
tion to support the child, was able to work 
pre-incarceration, and knew how to contact the 
foster parents but provided the child with no 
more than token support during the relevant 
four-month period; given the father’s testimony 
of his ability to work in multiple capacities, 
there was no justification for his failure to 
support the child financially. In re Brooklyn R., 
— $.W.3d —, 2020 Tenn. App. LEXIS 506 
(Tenn. Ct. App. Nov. 13, 2020). 

Father’s pre-incarceration actions reflected a 
wanton disregard for the child’s welfare be- 
cause the father provided no more than token 
support to and token visitation with the child 
when he was not incarcerated; a caseworker 
observed during the father’s visits that no bond 
existed between him and the child, and by the 
time of trial, the father’s protracted criminal 
history had resulted in his losing custody of six 
children. In re Brooklyn R., — S.W.3d —, 2020 
Tenn. App. LEXIS 506 (Tenn. Ct. App. Nov. 13, 
2020). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
abandonment by wanton disregard because the 
record was replete with evidence of the father’s 
recidivism, as he was arrested or incarcerated 
numerous times during the child’s life, and he 
was incarcerated at the time of the hearing. In 
re Haskel S., — S.W.3d —, 2020 Tenn. App. 
LEXIS 515 (Tenn. Ct. App. Nov. 18, 2020). 

Trial court erred by terminating the father’s 
parental rights based on abandonment by an 
incarcerated parent because it did not set out 
the correct four-month period so as to put the 
father on notice and the Tennessee Department 
of Children’s Services withdrew the ground at 
trial. In re Haskel S., — S.W.3d —, 2020 Tenn. 
App. LEXIS 515 (Tenn. Ct. App. Nov. 18, 2020). 

Clear and convincing evidence supported the 
trial court’s determination that the father 
abandoned the child because it showed that he 
had a long history of probation violations, 
criminal behavior, and substance abuse, and he 
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did not contact DCS when he was released from 
prison even though he knew the child was in 
foster care. In re Malachi M., —S.W.3d —, 2020 
Tenn. App. LEXIS 527 (Tenn. Ct. App. Nov. 20, 
2020). 

Termination of the mother’s parental rights 
for abandonment based on the failure to visit 
ground was proper because her two abbrevi- 
ated visits, totaling around three hours and 
both of poor quality, constituted nothing more 
than token visitation during the four-month 
period. In re Allie-Mae K., — S.W.3d —, 2020 
Tenn. App. LEXIS 529 (Tenn. Ct. App. Nov. 24, 
2020). 

Termination of the mother’s parental rights 
for abandonment based on the failure to sup- 
port was proper because the mother did not file 
an answer raising the lack of willfulness as an 
affirmative defense; neither the mother nor the 
father offered proof as to why they were unable 
to pay any support or why their lack of support 
was not willful; and the mother waived her 
right to assert a lack of willfulness. In re 
Allie-Mae K., — S.W.38d —, 2020 Tenn. App. 
LEXIS 529 (Tenn. Ct. App. Nov. 24, 2020). 

Termination of a father’s parental rights on 
the ground of abandonment for failure to visit 
was appropriate because the father did not 
attempt to contact the children and disap- 
peared for months at a time. Furthermore, the 
father did not challenge no-contact order based 
on the father’s continued noncompliance with 
the permanency plan until when the father 
filed a motion for visitation, and the father’s 
frequent incarcerations did not prevent the 
father from contacting the children. In re 
Brayden E., — S.W.3d —, 2020 Tenn. App. 
LEXIS 549 (Tenn. Ct. App. Dec. 4, 2020). 

Termination of a father’s parental rights on 
the ground of abandonment by exhibiting a 
wanton disregard for the children’s welfare was 
appropriate because the father was incarcer- 
ated during part of the four months immedi- 
ately preceding the filing of the termination 
action, and, given the father’s long criminal 
history, the father’s incarceration was part of a 
broader pattern of conduct that rendered him 
unfit or posed a risk of substantial harm to the 
welfare of the child. In re Brayden E., — S.W.3d 
—, 2020 Tenn. App. LEXIS 549 (Tenn. Ct. App. 
Dec. 4, 2020). 

Termination of the father’s parental rights 
based on abandonment was improper because 
the grandparents not only prevented him from 
visiting the child but also attempted to wholly 
removed him from the child’s life and refused 
the support he attempted to provide and thus, 
the grandparents could not rely on failure to 
visit or failure to support as a ground for 
termination of the father’s parental rights. In 
re Avagaline S., — S.W.3d —, 2020 Tenn. App. 
LEXIS 560 (Tenn. Ct. App. Dec. 11, 2020). 

Termination of the parents’ parental rights 
based on abandonment by failure to visit and 
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failure to support was supported by evidence 
that the parents had not visited the child for a 
three year period and such failure was willful 
as they offered no evidence they made any 
attempt to arrange visitation, and the parents 
failed to provide support for the child despite 
having the means to do so. In re Owen C., — 
S.W.3d —, 2020 Tenn. App. LEXIS 566 (Tenn. 
Ct. App. Dec. 14, 2020). 

Termination of the mother’s parental rights 
was proper based on abandonment by failure to 
provide a suitable home because she was not 
able to establish a home to which the children 
could safely return due to her lack of parenting 
skills and inattentiveness to the children’s 
needs; she did not always actively participate 
or implement parenting skills during the visi- 
tation she was provided; she did not provide 
documentation concerning a mental health as- 
sessment or continued counseling; and she 
never progressed to the point of having unsu- 
pervised visitation with the children. In re 
Treymarion S., — S.W.3d —, 2020 Tenn. App. 
LEXIS 599 (Tenn. Ct. App. Dec. 30, 2020). 

Termination of the mother’s parental rights 
due to abandonment based on failure to provide 
a suitable home was supported by evidence that 
the mother demonstrated a lack of concern for 
the children to such a degree that it appeared 
unlikely that she would be able to provide a 
suitable home for the children at an early date, 
as the mother made little to no effort to address 
and meet the children’s educational and psy- 
chological needs and her drug use resulted in 
the trial court suspending her visits with the 
children. In re Katelynn S., — S.W.3d —, 2021 
Tenn. App. LEXIS 5 (Tenn. Ct. App. Jan. 8, 
2021). 

Father’s failure to support the child was 
willful, and therefore the trial court properly 
found that the mother and stepfather met their 
burden of proving abandonment by failure to 
support, because by his own testimony the 
father’s attempts to support the child were 
token at best and it would be incorrect to say 
that the mother thwarted the father’s attempts 
at support because these attempts were spo- 
radic and the funds offered were insignificant 
and made only when the father felt compelled. 
In re Ella H., — S.W.38d —, 2021 Tenn. App. 
LEXIS 12 (Tenn. Ct. App. Jan. 13, 2021). 

Father’s failure to visit the child was willful, 
and therefore the trial court properly found 
that the mother and stepfather met their bur- 
den of proving abandonment by failure to visit, 
because the record showed he never made a 
genuine effort to visit the child. The father 
would not commit to the mother’s reasonable 
request of establishing a consistent visitation 
schedule and there was no explanation as to 
why he failed to pursue visitation despite 
ample opportunity to do so. In re Ella H., — 
S.W.3d —, 2021 Tenn. App. LEXIS 12 (Tenn. Ct. 
App. Jan. 18, 2021). 
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Trial court erred by terminating the mother’s 
parental rights based on failure to visit because 
her failure to bring enough books or specific 
books on visits was not a basis for sustaining 
the ground against her. The record showed that 
she had three appropriate visits with the chil- 
dren during the relevant four-month time pe- 
riod. In re Azariah R., — S.W.3d —, 2021 Tenn. 
App. LEXIS 26 (Tenn. Ct. App. Jan. 27, 2021). 

Trial court erred in finding that the mother 
abandoned the child by failure to visit; al- 
though she only visited for a total of five hours, 
it was not token, as one of her visits was 
unexpectedly cut short by the father, and the 
mother’s two other attempts to visit were de- 
clined by the father. Furthermore, there was 
communication between the mother and the 
child, including five set of texts instigated by 
the mother and three sets instigated by either 
the child or the father and stepmother. In re 
Brianna B., — S.W.3d —, 2021 Tenn. App. 
LEXIS 31 (Tenn. Ct. App. Feb. 2, 2021). 

Trial court properly found that the mother 
abandoned the child because she did not show 
any proof of her compliance with her alcohol 
and drug treatment, she admitted using meth- 
amphetamine for six months, and she was able 
to work, but she paid no child support nor did 
she provide any necessary items for the child. 
In re Hadley R., — S.W.3d —, 2021 Tenn. App. 
LEXIS 61 (Tenn. Ct. App. Feb. 21, 2021). 

Termination of a mother’s parental rights to 
the mother’s child on the grounds of abandon- 
ment by failure to support and abandonment by 
failure to visit was appropriate because there 
was sufficient evidence to support the trial 
court’s findings that the mother abandoned the 
child by failing to visit and by failing to provide 
support to the child during the relevant four- 
month period. Furthermore, the mother failed 
to meet the mother’s burden to show that the 
mother’s failure to do so was not willful. In re 
Lucas S., — S.W.3d —, 2021 Tenn. App. LEXIS 
67 (Tenn. Ct. App. Feb. 26, 2021). 

Court properly terminated a mother’s paren- 
tal rights because the mother knew the tasks 
required of her to resume visitation but failed 
to complete them, she failed to communicate 
with her case worker or the juvenile court 
concerning her progress on the requirements, 
the mother had trouble maintaining stability, 
and the mother’s inattention to the require- 
ments she knew she must meet in order to 
resume visitation constituted “knowing inac- 
tion” and therefore a willful failure to visit. In 
re Jeremy C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 72 (Tenn. Ct. App. Feb. 28, 2021). 

Termination ground of failure to establish a 
suitable home was established in this case; the 
child had been removed from the mother by 
court order in 2018 and reasonable efforts over 
20 months had been made by the department to 
help the mother establish a suitable home, 
including providing housing resources and re- 
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ferrals for mental health assessments, yet the 
mother failed to follow recommendations for 
mental health treatment and resided in various 
facilities that did not allow children. In re 
Dominic B., — S.W.3d —, 2021 Tenn. App. 
LEXIS 77 (Tenn. Ct. App. Mar. 3, 2021). 

Mother’s parental rights were properly ter- 
minated on the ground of abandonment by 
failure to provide a suitable home where the 
mother made little effort to find appropriate 
housing after the children’s removal, she con- 
tinued to incur arrests and charges for posses- 
sion of illegal substances, and she failed to 
address her mental health issues. In re River 
L., — S.W.3d —, 2021 Tenn. App. LEXIS 83 
(Tenn. Ct. App. Mar. 6, 2021). 

Termination of the father’s parental rights 
was proper based on abandonment by wanton 
disregard as he knew of the child’s existence 
when he engaged in criminal activity; and his 
criminal history did not stem from one incident 
and showed a broader pattern of conduct that 
rendered him unfit or posed a risk of substan- 
tial harm to the child’s welfare. In re Sylvia H., 
— §.W.3d —, 2021 Tenn. App. LEXIS 112 
(Tenn. Ct. App. Mar. 23, 2021). 

Mother established by a preponderance of 
the evidence that her failure to visit was not 
willful and thus the court reversed the finding 
that the parental termination ground of aban- 
donment by willful failure to visit was proven; 
although the mother could have made a greater 
effort, the evidence supported a finding that the 
father significantly interfered, as he hid his 
new address from her, refused to communicate 
with her unless the conversation was refereed, 
and rebuffed some of her attempts at visitation. 
In re Hayden F., — S.W.3d —, 2021 Tenn. App. 
LEXIS 119 (Tenn. Ct. App. Mar. 24, 2021). 

Trial court did not err by terminating the 
parents’ rights based on abandonment by fail- 
ure to establish a suitable home because the 
evidence showed that the father was incarcer- 
ated at the time of trial and the mother testified 
that she was staying with a friend in a camper 
but she did not know who owned it. In re 
Adaleigh M., — S.W.3d —, 2021 Tenn. App. 
LEXIS 130 (Tenn. Ct. App. Mar. 31, 2021). 

Trial court did not err by terminating the 
parents’ rights based on abandonment by wan- 
ton disregard because he was incarcerated 
when the petition for termination was filed and 
he admitted that he had been in and out of jail 
since he turned 18. In re Adaleigh M., —S.W.3d 
—, 2021 Tenn. App. LEXIS 130 (Tenn. Ct. App. 
Mar. 31, 2021). 


17. Substantial Noncompliance. 
Termination of the mother’s parental rights 
based on substantial noncompliance with the 
permanency plan was proper because, even 
though the mother made some initial efforts 
toward completing the plan, overall, she failed 
to substantially comply with the permanency 
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plan despite extraordinary and extensive assis- 
tance from the caseworker as she still had not 
obtained stable housing with utilities; she com- 
pleted a 30-day inpatient rehabilitation pro- 
gram, but she refused to go to the recom- 
mended halfway house and relapsed almost 
immediately; she continued to test positive for 
methamphetamine; and she had a mental 
health intake but did not follow up with coun- 
seling. In re Allie-Mae K., — S.W.3d —, 2020 
Tenn. App. LEXIS 529 (Tenn. Ct. App. Nov. 24, 
2020). 

Termination of a father’s parental rights on 
the ground of substantial noncompliance with 
the permanency plan was appropriate because 
the plan required for the father to resolve all 
current/pending legal issues and avoid any new 
criminal charges, but the father did not resolve 
pending legal issues and incurred additional 
criminal charges. The father’s noncompliance 
with the plan was significant and substantial 
because the father’s criminal activity was a 
crucial factor in the children’s removal. In re 
Brayden E., — S.W.38d —, 2020 Tenn. App. 
LEXIS 549 (Tenn. Ct. App. Dec. 4, 2020). 

Ground of substantial noncompliance was 
proven against the father by clear and convinc- 
ing evidence; he failed to have stable employ- 
ment, a safe, stable home, and reliable trans- 
portation, and the grossly unsanitary state of 
the father’s residence, despite efforts to assist 
him, attested to his lack of effort under the 
permanency plan. In re Ryan J. H., — 8.W.3d 
—, 2020 Tenn. App. LEXIS 582 (Tenn. Ct. App. 
Dec. 22, 2020). 

Ground of substantial noncompliance was 
proven against the mother; while the mother’s 
health problems likely contributed to her fail- 
ure to comply with the permanency plan in 
some respects, that did not excuse her from 
doing what she was able to do, and she failed to 
explain nor did the record show why she was 
unable to do anything to improve the deplor- 
able state of the home. In re Ryan J. H., — 
S.W.3d —, 2020 Tenn. App. LEXIS 582 (Tenn. 
Ct. App. Dec. 22, 2020). 

That mother was waiting for an answer on 
disability benefits did not mean she was unable 
to do anything else of substance under the 
permanency plan in the meantime, and the 
court declines to hold that a parent’s failure to 
act on her permanency plan responsibilities can 
be excused by the fact that she is waiting on a 
seemingly interminable disability benefits ap- 
plication process to resolve. In re Ryan J. H., — 
S.W.3d —, 2020 Tenn. App. LEXIS 582 (Tenn. 
Ct. App. Dec. 22, 2020). 

Father’s parental rights were improperly ter- 
minated based on substantial noncompliance 
with the permanency plan because, although 
he only partially met the visitation require- 
ment, he obtained and maintained stable hous- 
ing and employment, went to juvenile court to 
legitimate his son, completed a parenting as- 
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sessment, and maintained contact with the 
Department of Children’s Services. In re Jaylan 
J., — S.W.3d —, 2020 Tenn. App. LEXIS 593 
(Tenn. Ct. App. Dec. 22, 2020). 

Termination was proper as the mother had 
failed to substantially comply with the goals 
and responsibilities of the permanency plans 
because she did not establish a suitable home 
and did not demonstrate that she could appro- 
priately parent the children despite almost 
three years of assistance from the Department 
of Children’s Services; although she did com- 
plete some tasks on the permanency plans, she 
failed to take the steps necessary to be awarded 
unsupervised visitation; and she admitted at 
trial that she was unable to keep the children 
under control during visits. In re Treymarion 
S., — 8.W.3d —, 2020 Tenn. App. LEXIS 599 
(Tenn. Ct. App. Dec. 30, 2020). 

Termination of the mother’s parental rights 
based on substantial noncompliance with the 
permanency plan was supported by evidence 
that the mother’s parenting classes were termi- 
nated after she became noncompliant, the 
mother tested positive for drugs during various 
drug screens, and the mother’s visitation re- 
mained suspended due to her failure to obtain 
substance abuse and mental health assess- 
ments. In re Katelynn S., — S.W.3d —, 2021 
Tenn. App. LEXIS 5 (Tenn. Ct. App. Jan. 8, 
2021). 

Ground for termination of parental rights of 
substantial noncompliance with the perma- 
nency plan was proven by clear and convincing 
evidence because the mother failed to put for- 
ward a concrete plan of supervision, which was 
perhaps her most crucial task under the per- 
manency plan given the reasons the children 
entered state custody in the first place. In re 
Azariah R., — S.W.3d —, 2021 Tenn. App. 
LEXIS 26 (Tenn. Ct. App. Jan. 27, 2021). 

Mother’s rights were properly terminated for 
substantial noncompliance with the perma- 
nency plan where during the nearly two years 
between the children’s removal and trial, she 
made little to no effort to address the perma- 
nency plans’ requirements, including address- 
ing her substance abuse and mental health 
issues, and failure to provide proof of a suitable 
home. In re River L., — S.W.3d —, 2021 Tenn. 
App. LEXIS 83 (Tenn. Ct. App. Mar. 6, 2021). 

Trial court did not err by terminating the 
parents’ rights based on substantial noncompli- 
ance because the mother failed to address her 
substance abuse issues, the father admitted 
relapsing after his release from rehab, he failed 
to resolve his legal issues, neither parent com- 
pleted a parenting assessment, and they failed 
to prepare for the child’s medical condition by 
attending neonatal abstinence syndrome train- 
ing. In re Adaleigh M., —S.W.3d —, 2021 Tenn. 
App. LEXIS 130 (Tenn. Ct. App. Mar. 31, 2021). 


18. Incarcerated Parent. 
There was clear and convincing evidence of at 
least one ground to support the termination of 
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the father’s rights where at the time he was 
sentenced to 16 years in prison the record 
showed that his child was three months old. In 
re Matthew J., 2014 Tenn. App. LEXIS 835 
(Tenn. Ct. App. Dec. 19, 2014). 

Termination of the father’s parental rights 
was proper because the copies of the judgments 
from July 6, 2011, indicated that the father was 
convicted of 20 counts of sexual exploitation ofa 
minor and one count of aggravated statutory 
rape and sentenced to an effective sentence of 
16 years; and, at the time the father was 
sentenced, the record showed that the child was 
three months old. In re Matthew J., 2014 Tenn. 
App. LEXIS 835 (Tenn. Ct. App. Dec. 19, 2014). 

From April 2013 until September 6, 2013 and 
again from January 14, 2014 through the April 
and May 2015 trial dates in this case, and was 
expected to be released in October 2015. Thus, 
it appears that, most recently, Father was not 
incarcerated for four consecutive months from 
September 14, 2013, through January 13, 2014. 
This period represents the relevant four month 
period with regard to Father’s abandonment by 
willful failure to visit and support for an incar- 
cerated parent. In re Navada N., 498 S.W.3d 
579, 2016 Tenn. App. LEXIS 367 (Tenn. Ct. 
App. May 23, 2016). 

Record revealed no clear and convincing evi- 
dence to support a finding that the mother was 
either incarcerated at the time the termination 
petition was filed or at any time in the preced- 
ing four months; her arrest, without more, did 
not constitute incarceration within the mean- 
ing of the termination statute. In re Navada N., 
498 S.W.3d 579, 2016 Tenn. App. LEXIS 367 
(Tenn. Ct. App. May 23, 2016). 

Father was incarcerated at the time the 
department filed the petition to terminate his 
parental rights, and thus the trial court prop- 
erly considered the abandonment by an incar- 
cerated parent ground. In re Navada N., 498 
S.W.3d 579, 2016 Tenn. App. LEXIS 367 (Tenn. 
Ct. App. May 23, 2016). 

Because the mother was not incarcerated at 
the time the termination petition was filed or 
shortly before, the termination ground of aban- 
donment by an incarcerated parent based on 
wanton disregard could not apply to her. In re 
Navada N., 498 S.W.3d 579, 2016 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. May 23, 2016). 

Tennessee Department of Children’s Services 
failed to prove by clear and convincing evidence 
the ground of abandonment by wanton disre- 
gard for the welfare of the children because 
there was no evidence that the father had any 
knowledge of one child when he committed the 
robbery and the record contained no evidence of 
conduct by the father showing a wanton disre-' 
gard for the welfare of the children other than 
the robbery. In re Lailonnii J., — S.W.3d —, 
2019 Tenn. App. LEXIS 89 (Tenn. Ct. App. Feb. 
19, 2019). 
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Clear and convincing evidence supported the 
termination of the father’s parental rights be- 
cause the record included a certified copy of his 
judgment of conviction that expressly stated 
that he received a 10-year sentence for his 
robbery conviction and there was no dispute 
that both children were under the age of eight 
when the sentence was entered. In re Lailonnii 
J., — S.W.3d —, 2019 Tenn. App. LEXIS 89 
(Tenn. Ct. App. Feb. 19, 2019). 

Evidence did not establish by clear and con- 
vincing evidence that the father failed to mani- 
fest a willingness to assume physical and legal 
custody or financial responsibility of the chil- 
dren because the caseworker did not provide 
the father any information regarding how to 
contact the Tennessee Department of Chil- 
dren’s Services so he could send the children 
letters, cards, or pictures while he was incar- 
cerated. In re Lailonnii J., — S.W.3d —, 2019 
Tenn. App. LEXIS 89 (Tenn. Ct. App. Feb. 19, 
2019). 

Clear and convincing evidence showed that 
termination of a father’s parental rights to the 
father’s younger child was appropriate because 
the father was sentenced to a minimum of 15 
years in prison when the child was less than 
eight years old. In re D.V., — S.W.3d —, 2019 
Tenn. App. LEXIS 111 (Tenn. Ct. App. Mar. 6, 
2019). 

Termination of father’s parental rights was 
appropriate because the father testified that, as 
a result of the severe abuse of one of the father’s 
children, the father received a jail sentence of 
eight years. The father was to serve one year in 
either jail or rehab and the remainder on pro- 
bation. In re B.A., — S.W.3d —, 2019 Tenn. 
App. LEXIS 549 (Tenn. Ct. App. Nov. 12, 2019). 

Termination of father’s parental rights was 
appropriate because, at the termination hear- 
ing, the father testified that the father was 
found guilty of possessing a firearm while com- 
mitting a dangerous felony, and sentenced to 
serve fifteen years when the father’s children 
were under eight years old. In re B.A., — 
S.W.3d —, 2019 Tenn. App. LEXIS 549 (Tenn. 
Ct. App. Nov. 12, 2019). 

Termination of the father’s parental rights 
based on abandonment by wanton disregard 
was proper because, after he was released from 
incarceration following the assault on his 
brother, he was placed on probation, but, rather 
than work on reunification with his child, the 
father engaged in activity that violated the 
terms of his probation and resulted in further 
incarceration; the decision to engage in such 
activities had resulted in the father not having 
stable employment or housing; he tested posi- 
tive for methamphetamine on the day of the 
hearing to terminate his parental rights; and 
the father’s engagement with people who used 
drugs not only showed poor judgment, but also 
put him at risk for further incarceration. In re 
Dustin M., — S.W.3d —, 2020 Tenn. App. 
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LEXIS 191 (Tenn. Ct. App. Apr. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
470 (Tenn. May 26, 2020). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
his incarceration because the record estab- 
lished that he had been sentenced by the Geor- 
gia court to incarceration of more than 10 years 
and that the child was less than eight years old 
when the sentence was entered. In re Jackson 
D., — S.W.3d —, 2020 Tenn. App. LEXIS 366 
(Tenn. Ct. App. Aug. 17, 2020). 

Trial court erred in terminating the father’s 
parental rights based on abandonment because 
the trial court’s order stated no findings with 
respect to abandonment during the relevant 
four months preceding the father’s incarcera- 
tion in November 2017. In re Layton W., — 
S.W.3d —, 2020 Tenn. App. LEXIS 445 (Tenn. 
Ct. App. Oct. 6, 2020). 

Termination of parental rights for incarcer- 
ated parents on the ground of abandonment by 
wanton disregard was appropriate because 
when the parents were not incarcerated the 
parents tested positive for illegal substances, 
failed to complete the permanency plan, failed 
to maintain regular visitation with the child, 
and ceased communication with the Tennessee 
Department of Children’s Services prior to 
their incarceration. As a result, the parents 
abandoned the child by engaging in conduct 
that exhibited a wanton disregard for the 
child’s welfare. In re Noah A., — S.W.3d —, 
2020 Tenn. App. LEXIS 498 (Tenn. Ct. App. 
Nov. 6, 2020). 

Termination of a mother’s parental rights 
based upon the mother’s prison sentence was 
appropriate because the mother was sentenced 
to 15 years in prison when the mother’s chil- 
dren were five and six years old, respectively. In 
re Scarlet W., — S.W.3d —, 2021 Tenn. App. 
LEXIS 16 (Tenn. Ct. App. Jan. 15, 2021). 

Mother’s rights were properly terminated for 
abandonment by an incarcerated parent; she 
was incarcerated at the time of the termination 
petition’s filing and had been incarcerated dur- 
ing all of the four months immediately preced- 
ing the filing, plus her repeated criminal behav- 
ior resulting in incarceration and her failure to 
take care of the child even when she was on 
parole demonstrated her wanton disregard for 
the child’s welfare. In re Malachi M., — S.W.3d 
—, 2021 Tenn. App. LEXIS 121 (Tenn. Ct. App. 
Mar. 25, 2021). 


19. Parent’s Mental Condition. 
Termination of father’s parental rights based 
on mental incompetence was proper because: 
(1) Assistance needed to ensure that father’s 
children received proper care would have to 
essentially be a substitute parent, with father 
acting only as a caring but incompetent by- 
stander; and (2) Doctor testified clearly that 
father’s mental retardation was a lifelong con- 
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dition and that he functioned in such a low 
range that no amount of training, education, or 
counseling could bring him up to the level 
where he could parent the children; thus, a 
showing of reasonable efforts to return the 
children to their home was unnecessary. De- 
partment of Children’s Servs. v. Mims, 285 
S.W.3d 435, 2008 Tenn. App. LEXIS 706 (Tenn. 
Ct. App. Nov. 24, 2008), appeal denied, In re 
N.B., — S.W.3d —, 2009 Tenn. LEXIS 146 
(Tenn. Mar. 16, 2009). 

Record contained clear and convincing proof 
to support the trial court’s findings of the moth- 
er’s mental incompetence; her mental condition 
had been impaired for more than six years and 
was not likely to improve in a short time, even 
with continued therapy and medication, she 
had been hospitalized on a number of occasions, 
and her impaired mental condition would pre- 
vent her from assuming the care and responsi- 
bility for the child in the near future. In re 
Carrington H., 483 S.W.3d 507, 2016 Tenn. 
LEXIS 49 (Tenn. Jan. 29, 2016). 

Evidence supported the determination that 
the mother suffered from mental incompetence, 
and she was unable to adequately provide for 
the children’s care given her mental condition, 
and termination of her rights was proper. In re 
Joseph F., 492 S.W.3d 690, 2016 Tenn. App. 
LEXIS 227 (Tenn. Ct. App. Mar. 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
377 (Tenn. May 10, 2016). 

Clear and convincing evidence supported the 
trial court’s termination of the mother’s paren- 
tal rights based on mental incompetence to 
parent the child because the mother stipulated 
that the child was dependent and neglected in 
her custody because her intellectual disabilities 
rendered it difficult to provide the child with 
appropriate medical care, the mother testified 
that her sister maintained a conservatorship 
over her and managed her finances because she 
was unable to do so, and the mother admitted 
that she was often unable to understand what 
doctors and nurses told her and that she re- 
quired another adult to attend doctor’s appoint- 
ments with her. In re Katrina S., — S.W.3d —, 
2020 Tenn. App. LEXIS 398 (Tenn. Ct. App. 
Sept. 3, 2020). 

Evidence was sufficient to support the termi- 
nation of the mother’s parental rights based on 
mental incompetence because, while her intel- 
lectual disability alone may not have risen to 
the level of mental incompetence so as to justify 
termination, her intellectual disability, in con- 
nection with her borderline personality disor- 
der, intermittent explosive disorder, and her 
denial of any mental health issues, prevented 
her from ever being able to adequately provide 
and care for the children. In re Dyllon M., — 
S.W.3d —, 2020 Tenn. App. LEXIS 513 (Tenn. 
Ct. App. Nov. 18, 2020). 

Evidence supported the finding that a mother 
was mentally incompetent to provide care and 
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support for her children where, even after a 
year of supportive services, her intellectual 
disability and mood disorders rendered her 
unable to provide for her own basic needs or for 
the children’s basic needs, she was not capable 
of making appropriate decisions for herself and 
the children, and she was unable to maintain 
stable housing or make good financial deci- 
sions. In re Amber R., — S.W.3d —, 2020 Tenn. 
App. LEXIS 597 (Tenn. Ct. App. Dec. 29, 2020). 


20. Child Support. 

Termination of parental rights also termi- 
nates that parent’s prospective support obliga- 
tion; if parental rights are reinstated, the sup- 
port obligation resumes upon the date that 
rights are reinstated. In re T.K.Y., 205 S.W.3d 
343, 2006 Tenn. LEXIS 757 (Tenn. 2006), re- 
hearing denied, — S.W.3d —, 2006 Tenn. 
LEXIS 891 (Tenn. Sept. 19, 2006). 

Clear and convincing evidence supported ter- 
minating a father’s parental rights on grounds 
of abandonment for willful failure to support 
because other than nominal expenditures, 
there was no evidence the father provided any 
other support for the child despite having the 
means to pay some level of support; the mater- 
nal grandmother paid for the child’s daycare 
expenses, clothing, food, and everything else 
the child needed. In re Jacobe M.J., 434 S.W.3d 
565, 2013 Tenn. App. LEXIS 790 (Tenn. Ct. 
App. Dec. 5, 2013), appeal denied, In re Jacobe 
J., —S.W.3d —, 2014 Tenn. LEXIS 228 (Tenn. 
Mar. 5, 2014). 

Mother’s failure to support the children was 
willful, and termination of her parental rights 
based upon this statutory ground was proper; 
she was able-bodied with job skills and alleged 
no impairment of the ability to work, yet she 
was content to make no or a minimal effort 
toward securing and maintaining employment. 
In re Joseph F., 492 S.W.3d 690, 2016 Tenn. 
App. LEXIS 227 (Tenn. Ct. App. Mar. 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
377 (Tenn. May 10, 2016). 

Order contained insufficient findings as to 
whether the father willfully failed to support 
the child, and the order omitted any reference 
to his income or expenses; without such evi- 
dence, a finding of willfulness could not be 
sustained. In re Navada N., 498 S.W.3d 579, 
2016 Tenn. App. LEXIS 367 (Tenn. Ct. App. 
May 23, 2016). 

In a parental rights termination proceeding, 
a trial court erred in finding that a father’s 
failure to pay support for the child was not 
willful where there was no dispute that he had 
the ability to pay support, the father admitted 
that he was aware of his obligation to provide 
support, his petition to determine the child’s 
parentage and set visitation did not include any 
effort to establish child support, and his lack of 
effort to pay child support after agreeing to do 
so evidenced that his failure to do so was the 
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product of free will. In re Sydney B., 537 S.W.3d 
452, 2017 Tenn. App. LEXIS 302 (Tenn. Ct. 
App. May 12, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 469 (Tenn. Aug. 1, 2017). 

Grandparents failed to present sufficient evi- 
dence that the mother had the capacity to 
provide support or rebut her justifiable excuse 
for failing to do so, as there was no evidence of 
her hours worked, wage earned, or expenses; 
the mother’s decision to purchase drugs indi- 
cated that she did have some funds for non- 
necessities, but the purchase of illegal drugs 
alone was insufficient to prove that her failure 
to provide support was willful, and thus aban- 
donment by willful failure to support was not 
proven. In re Addalyne S., 556 S.W.3d 774, 2018 
Tenn. App. LEXIS 225 (Tenn. Ct. App. Apr. 26, 
2018). 

Father admitted that he had no justifiable 
excuse for his failure to pay child support while 
he was gainfully employed, and the $80 amount 
he paid the grandparents for support was 
clearly token, and therefore the grandparents 
showed that the father willfully failed to pro- 
vide no more than token support, for termina- 
tion purposes. In re Addalyne S., 556 S.W.3d 
774, 2018 Tenn. App. LEXIS 225 (Tenn. Ct. 
App. Apr. 26, 2018). 

There was clear and convincing evidence to 
establish that the mother abandoned the child 
by failing to remit support because she admit- 
ted her physical ability to work during the 
relevant time period and that she later ob- 
tained employment after the relevant time pe- 
riod but still failed to provide any financial 
support. In re Ethan M., — S.W.3d —, 2019 
Tenn. App. LEXIS 45 (Tenn. Ct. App. Jan. 29, 
2019). 

Clear and convincing evidence did not sup- 
port terminating a mother’s parental rights on 
the ground of abandonment based on a willful 
failure to support because there was little to no 
evidence of the mother’s ability to pay support. 
In re Paetyn M., — S.W.3d —, 2019 Tenn. App. 
LEXIS 81 (Tenn. Ct. App. Feb. 14, 2019). 

Chancery court erred in terminating a fa- 
ther’s parental rights on the ground of aban- 
donment by willful failure to support because 
his failure to pay support was not willful where 
there was insufficient evidence to support a 
finding that he had the ability to pay child 
support, inasmuch as the mother and stepfa- 
ther did not present any evidence regarding the 
father’s financial means, expenses, or obliga- 
tions during the relevant four-month period, 
and the record reflected that the father was 
actively seeking employment. In re Maddox G., 
— 8.W.3d —, 2019 Tenn. App. LEXIS 96 (Tenn. 
Ct. App. Feb. 25, 2019). 

Although the mother did not provide cash to 
the child’s guardians, she spent a portion of her 
disposable income that was not insignificant on 
the child during the relevant four-month pe- 
riod, thereby precluding the guardians from 
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proving abandonment by clear and convincing 
evidence. Specifically, the mother had between 
$150 and $300 per month in disposable income 
that she could have used to pay child support. 
The evidence showed that the mother spent 
approximately $800 on the child over the rel- 
evant four-month period, which averaged out to 
about $200 per month. In re Anna G., — S.W.3d 
—, 2019 Tenn. App. LEXIS 208 (Tenn. Ct. App. 
May 1, 2019). 

Evidence was less than clear and convincing 
that a mother’s failure to support was willful 
because, although the mother worked during 
the relevant time period, the evidence of the 
mother’s ability to pay support, including evi- 
dence as to the mother’s income and expenses 
during the relevant four-month period before 
the petition to terminate parental rights was 
filed, was lacking. In re Raeshad B., — S.W.3d 
—, 2019 Tenn. App. LEXIS 242 (Tenn. Ct. App. 
May 20, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 434 (Tenn. Aug. 19, 2019). 

Mother testified that on average she worked 
three or four days per week and at best, she 
earned $840 during the four months before the 
petition was filed; she had monthly expenses of 
$120 and paid an additional $90 toward the 
support of the child’s half-siblings, such that 
her payments toward the child’s support were 
not insignificant given her means. The depart- 
ment did not meet its burden to prove that the 
mother’s payments were token support. In re 
Josiah T., — S.W.3d —, 2019 Tenn. App. LEXIS 
482 (Tenn. Ct. App. Oct. 2, 2019). 

Ground of willful failure to support was 
proven against a father by the standard of clear 
and convincing evidence because the father had 
the capacity to pay support, did not do so, and 
had no justification for not doing so; the father 
testified that, at all times during the relevant 
statutory period, he was working, and when 
pressed by the trial court as to whether he had 
money to pay child support the father admitted 
that he did. In re Channing M., — S.W.3d —, 
2019 Tenn. App. LEXIS 516 (Tenn. Ct. App. Oct. 
23, 2019). 

Trial court erred in terminating the mother’s 
parental rights on the ground of abandonment 
by willful failure to support; although the 
mother failed to provide any support for the 
child during the relevant time period, there 
was no proof that the mother’s failure to pro- 
vide support was willful, as the record was 
devoid of any evidence to show her income, 
expenses, or employment history. In re Dylan 
S., — S.W.3d —, 2019 Tenn. App. LEXIS 518 
(Tenn. Ct. App. Oct. 23, 2019). 

Evidence was insufficient to support the trial 
court’s termination of the mother’s parental 
rights based on abandonment for willful failure 
to support because the mother’s acknowledg- 
ment during her deposition that she had be- 
tween $80 and $100 extra per month was not 
introduced into evidence and there was no 
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competent evidence in the record showing that 
the mother had the ability to provide support. 
In re Alexis S., — S.W.3d —, 2019 Tenn. App. 
LEXIS 526 (Tenn. Ct. App. Oct. 29, 2019). 

Mother and stepfather failed to prove by 
clear and convincing evidence that the father 
willfully failed to pay support because they 
presented no wage statements or other evi- 
dence of the father’s employment during the 
relevant four-month period, emails suggested 
that he was in treatment for alcohol addiction 
for part of that time, and the father’s lack of 
employment and income was supported by his 
bank and credit union records. In re Mattie L., 
618 S.W.3d 335, 2020 Tenn. LEXIS 599 (Tenn. 
Feb. 8, 2021). 

Terminating parents’ parental rights for 
abandonment due to willful nonsupport erred 
because (1) a mother was entitled to credit for 
payments using borrowed funds, (2) no clear 
and convincing evidence showed the could pay 
more support, and (3) no such evidence showed 
a father’s nonpayment of support was willful. 
In re C.L., —S.W.3d —, 2020 Tenn. App. LEXIS 
20 (Tenn. Ct. App. Jan. 21, 2020), appeal de- 
nied, In re Carson L., — S.W.3d —, 2020 Tenn. 
LEXIS 419 (Tenn. May 21, 2020), appeal de- 
nied, In re Carson L., — S.W.3d —, 2020 Tenn. 
LEXIS 423 (Tenn. May 27, 2020). 

Trial court properly terminated the mother’s 
parental rights under the ground of abandon- 
ment by failure to support; because she did not 
appear at trial and presented no evidence, the 
unrefuted proof was that she was working, yet 
never provided any type of financial support for 
the child. In re Imerald W., — S.W.3d —, 2020 
Tenn. App. LEXIS 48 (Tenn. Ct. App. Jan. 31, 
2020). 

Termination of the mother’s parental rights 
was proper for abandonment by failure to sup- 
port; the mother had the capacity to work 
during the relevant time period and did work 
for much of it, which provided her the means to 
pay her expenses and provide discretionary 
funds for travel and entertainment, and yet she 
admitted she did not pay money to the grand- 
parents for the support of the child. In re Daisy 
A., — S.W.3d —, 2020 Tenn. App. LEXIS 167 
(Tenn. Ct. App. Apr. 17, 2020). 

Termination of the father’s parental rights 
based on abandonment for failure to support 
was proper because, although he testified that 
he had paid approximately $80 toward the 
child’s support, the Tennessee Department of 
Children’s Services produced documentation 
showing that he, in fact, paid $20 during the 
entire time the child was in foster care; and, 
when asked why the money he used to buy 
cigarettes was not tendered for support of his 
child, the father downplayed his habit. In re 
Dustin M., — S.W.3d —, 2020 Tenn. App. 
LEXIS 191 (Tenn. Ct. App. Apr. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
470 (Tenn. May 26, 2020). 
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Termination of the mother’s parental rights 
based on abandonment for failure to support 
was proper because the case worker testified 
that the mother was aware of the permanency 
plan requirement that she pay $20 per month 
in child support; the case worker testified that 
she was unaware of any impediments to the 
mother’s ability to work; and the mother had 
made no payments toward the child’s support. 
In re Dustin M., — S.W.3d —, 2020 Tenn. App. 
LEXIS 191 (Tenn. Ct. App. Apr. 28, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
470 (Tenn. May 26, 2020). 

Upon the change in the statutory require- 
ment eliminating the willfulness requirement, 
the trial court erred by requiring the grandpar- 
ents to prove the mother’s willfulness in her 
failure to provide support; however, the error 
was harmless because the mother testified that 
she would have sought employment but for a 
lack of child care for her newborn. Thus, she 
proved that her lack of support was not willful, 
and therefore there was a lack of evidence 
concerning abandonment for failure to support. 
In re Eh H., — 8.W.3d —, 2020 Tenn. App. 
LEXIS 206 (Tenn. Ct. App. May 8, 2020). 

Even though the trial court err by applying 
two different four-month periods, as the grand- 
parents’ amended petition did not set forth 
separate or distinct allegations, the error was 
harmless because the ground of failure to sup- 
port was proven by clear and convincing evi- 
dence, as the mother conceded she never paid 
the grandparents any child support and her 
sporadic gifts were token in nature. In re Ava 
M., — S.W.3d —, 2020 Tenn. App. LEXIS 226 
(Tenn. Ct. App. May 20, 2020). 

Termination of the mother’s parental rights 
was proper based on abandonment because the 
mother did not provide support for the child 
from December 11, 2018 to April 10, 2019; she 
received the initial custody order that stated 
she had a duty to provide support for the child; 
she was reminded of that duty when she would 
attend court proceedings before the juvenile 
court or meetings with the family service 
worker; each permanency plan stated she was 
responsible for paying child support; and the 
mother provided no justifiable excuse for failing 
to provide support. In re Braden K., — S.W.3d 
—, 2020 Tenn. App. LEXIS 437 (Tenn. Ct. App. 
Sept. 30, 2020). 

Although the father argued he was unable to 
afford to pay support, the father was employed 
and earning a good income during the relevant 
four-month period and was able financially to 
provide the child with an extravagant birthday 
gift. In re Rosylyn W., — S.W.3d —, 2020 Tenn. 
App. LEXIS 453 (Tenn. Ct. App. Oct. 18, 2020). 

Mother failed to establish by a preponder- 
ance of the evidence that her failure to support 
the child was not willful, as the mother had 
continued paying all of her other obligations, 
including a cell phone bill and medications, and 
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there was no indication in the record where the 
money came from except her work as an artist 
and other jobs and thus, the mother should 
have been able to pay some financial support 
for the child. In re Rosylyn W., — S.W.3d —, 
2020 Tenn. App. LEXIS 453 (Tenn. Ct. App. Oct. 
13, 2020). 

Burden was on the mother to prove her 
failure to support was not willful, which she 
failed to do; in the interim between the child 
entering petitioner’s custody to petitioner being 
designated the new payee on the child’s social 
security benefits, the mother never passed any 
of the benefits to petitioner for the child’s ben- 
efit, plus a photograph of a belt and gifts that 
never were delivered was not child support. 
The ground of failure to support was proven by 
clear evidence, supporting termination of the 
mother’s rights. In re Arianna B., — S.W.3d —, 
2020 Tenn. App. LEXIS 499 (Tenn. Ct. App. 
Nov. 9, 2020). 

Termination ground of abandonment by fail- 
ure to support was proven against the father by 
clear and convincing evidence; in view of his 
$90 per month cigarette budget, his failure to 
pay $50 per month in child support was baf- 
fling, plus he testified that he was able to work 
and earn a living, such that his deficient sup- 
port payments constituted only token support 
for the child. In re Ryan J. H., — S.W.3d —, 
2020 Tenn. App. LEXIS 582 (Tenn. Ct. App. 
Dec. 22, 2020). 

Trial court did not err in terminating the 
father’s parental rights for abandonment by 
failure to financially support the child; trial 
court correctly determined that T.C.A. § 36-1- 
102(1)(A)Gv) applied, aggregated the father’s 
non-incarceration time prior to the filing of the 
petition, and found that he had not paid any 
child support in the 127 days that he had been 
out of jail prior to the petition’s filing. In re 
Leilynn S., — S.W.3d —, 2021 Tenn. App. 
LEXIS 100 (Tenn. Ct. App. Mar. 16, 2021). 

Parental termination ground of abandon- 
ment by failure to support was proven as the 
mother willfully failed to support the children; 
she was aware of her duty to support her 
children and had the ability to pay some sup- 
port, but chose to prioritize other expenditures. 
In re Hayden F., — S.W.3d —, 2021 Tenn. App. 
LEXIS 119 (Tenn. Ct. App. Mar. 24, 2021). 


21. Child Abuse. 

Termination of the mother’s rights for severe 
abuse was proper, given in part that she moved 
often and left the children in the care of boy- 
friends who were abusive, the children were 
exposed to a pattern of neglect while in the 
mother’s custody, and they had psychological 
issues because of that. In re Joseph F., 492 
S.W.3d 690, 2016 Tenn. App. LEXIS 227 (Tenn. 
Ct. App. Mar. 31, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 377 (Tenn. May 
10, 2016). 
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Severe abuse committed by the mother 
against her oldest child, which occurred prior to 
the birth of the subject children who were the 
child’s sibling or half-sibling, was sufficient to 
find that severe abuse had been met as to the 
children at issue. In re I.E.A., 511 S.W.3d 507, 
2016 Tenn. App. LEXIS 503 (Tenn. Ct. App. 
July 20, 2016). 

There was clear and convincing evidence to 
terminate a mother’s parental rights on the 
ground of severe child abuse because the 
mother admitted on multiple occasions that she 
used illegal drugs during her pregnancy, even 
though she knew she was pregnant. In re K.S., 
— S.W.3d —, 2019 Tenn. App. LEXIS 376 
(Tenn. Ct. App. Aug. 2, 2019). 

Prior adjudicatory order in which the father 
was found to have committed severe child 
abuse against all three children became a final 
order and was properly relied upon as a ground 
for termination of the father’s parental rights. 
In re Janiyah J., —S.W.3d —, 2019 Tenn. App. 
LEXIS 434 (Tenn. Ct. App. Sept. 4, 2019). 

Juvenile court entered a final order finding 
that the mother had committed severe child 
abuse against her daughter and the juvenile 
court adjudicated her son dependent and ne- 
glected, in part, based on the severe child abuse 
finding; this order was not appealed and thus 
grounds for termination existed based on se- 
vere abuse. In re Josiah T., — S.W.3d —, 2019 
Tenn. App. LEXIS 482 (Tenn. Ct. App. Oct. 2, 
2019). 

Termination was proper based upon the fa- 
ther’s sentence of imprisonment for two years 
or more for severe child abuse; while the trial 
court erroneously found that the father com- 
mitted severe child abuse against the child’s 
half-sibling, this ground was still properly ap- 
plied because the father was sentenced to a 
term of eight years for severe child abuse com- 
mitted against a child he lived with temporar- 
ily. In re Brendan G., — S.W.3d —, 2019 Tenn. 
App. LEXIS 501 (Tenn. Ct. App. Oct. 9, 2019). 

Father did not appeal his conviction for se- 
vere child abuse; accordingly, the order became 
a final order and could be relied upon for 
purposes of the statute. In re Brendan G., — 
S.W.3d —, 2019 Tenn. App. LEXIS 501 (Tenn. 
Ct. App. Oct. 9, 2019). 

Termination of father’s parental rights was 
appropriate because the father had previously 
tested positive on nail follicle drug test for 
amphetamine, methamphetamine, cocaine, 
and opiates, while, at the same time, one child 
tested positive for cocaine/metabolites on a hair 
follicle drug test. Accordingly, the father com- 
mitted severe child abuse, because the father 
either knowingly exposed the child to cocaine, 
or, because of deliberate ignorance or reckless 
disregard for the child’s safety, failed to protect 
the child from exposure to cocaine. In re B.A., 
— S.W.3d —, 2019 Tenn. App. LEXIS 549 
(Tenn. Ct. App. Nov. 12, 2019). 
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Termination of a mother’s parental rights to 
the mother’s children on the ground of severe 
child abuse was appropriate because the trial 
court properly found that a prior finding of 
severe child abuse by the mother in dependency 
and neglect proceedings—based on expert tes- 
timony, the home environment, the parents’ 
medical neglect of the children, the condition of 
the children’s health, and the resulting devel- 
opmental delays that were observed in one of 
the children—was res judicata in the case as to 
the child abuse. In re Deishun M., — 8.W.3d —, 
2019 Tenn. App. LEXIS 562 (Tenn. Ct. App. 
Nov. 18, 2019). 

Termination of the father’s parental rights to 
his two children was proper on the ground of 
severe child abuse, severe child sexual abuse, 
and receiving a sentence more than two years 
for conduct against a child and a sentence of 10 
or more years when the children were eight 
years old because he was convicted of rape of a 
child, and was sentenced to serve 35 years in 
prison at 100%. In re O.W., — 8.W.3d —, 2020 
Tenn. App. LEXIS 7 (Tenn. Ct. App. Jan. 9, 
2020). 

Definition of serious bodily injury under 
T.C.A. § 39-11-106(a)(36) was inapplicable for 
purposes of terminating a parent’s rights on the 
ground of severe child abuse, and instead, 
T.C.A. § 87-1-102(b)(27) governed. In re 
Imerald W., — S.W.3d —, 2020 Tenn. App. 
LEXIS 43 (Tenn. Ct. App. Jan. 31, 2020). 

Based on the mother’s guilty plea to felony 
child abuse and the evidence of the child’s 
injuries, the evidence supported the trial 
court’s finding that the mother committed se- 
vere child abuse within the meaning of the 
termination statute. In re Imerald W., — 
S.W.3d —, 2020 Tenn. App. LEXIS 43 (Tenn. Ct. 
App. Jan. 31, 2020). 

Termination of parental rights due to severe 
child abuse was appropriate because the 
mother confessed to having squeezed and 
shaken the child in a manner which a doctor 
testified was consistent with the child’s inju- 
ries, while the father confessed to investigators 
to having witnessed the mother hit the child in 
the head. The parents’ conduct was knowing as 
the doctor testified that the mother should have 
known that serious harm would result, while 
the father should have recognized that severe 
child abuse would occur or had already oc- 
curred. In re Kyland F., — S.W.3d —, 2020 
Tenn. App. LEXIS 86 (Tenn. Ct. App. Feb. 27, 
2020). 

Sufficient evidence supported the termina- 
tion of the mother’s parental rights based on 
severe child abuse because the trial court found 
that the child was the victim of severe child 
abuse in a dependency and neglect order based 
on his positive hair follicle test for metham- 
phetamine, and the mother did not appeal the 
order. In re Caydan T., — $.W.3d —, 2020 Tenn. 
App. LEXIS 1438 (Tenn. Ct. App. Apr. 7, 2020). 
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Evidence on the ground of severe child abuse 
for termination of parental rights came from 
the testimony of the mother and an investiga- 
tor for the Department of Children Services, 
who both testified about the manufacture of 
methamphetamine that took place at the home 
where the child resided. In re Eli S., — S.W.3d 
—, 2020 Tenn. App. LEXIS 150 (Tenn. Ct. App. 
Apr. 9, 2020), overruled, In re Neveah M., — 
S.W.3d —, 2020 Tenn. LEXIS 591 (Tenn. Dec. 
10, 2020). 

Ground of severe child abuse was proven by 
clear and convincing evidence because the 
child’s brother was injured while in the moth- 
er’s care and treated for skull fractures and 
subdural hematoma, for which the mother 
pleaded guilty to child abuse with serious inju- 
ries, unlawful wounding of a child, and cruelty 
to a child. In re C.S., — S.W.38d —, 2020 Tenn. 
App. LEXIS 197 (Tenn. Ct. App. Apr. 29, 2020). 

Evidence was sufficient to support the termi- 
nation of the mother’s parental rights based on 
severe child abuse because during the adjudi- 
catory hearing in the juvenile court proceed- 
ings, the mother stipulated to the facts in the 
dependency and neglect petition against her, 
which included her failed drug tests during her 
pregnancy, her drug use at the hospital while 
breastfeeding, the child’s withdrawal symp- 
toms following birth, and the child’s diagnosis 
of Neonatal Abstinence Syndrome. In re Aryana 
S., — S.W.3d —, 2020 Tenn. App. LEXIS 227 
(Tenn. Ct. App. May 21, 2020). 

Termination of the father’s rights was proper 
based on his child abuse sentence; he pleaded 
guilty to attempted aggravated child neglect 
and received a suspended sentence of 10 years 
imprisonment, the incident underlying his con- 
viction, where one child obtained a loaded and 
unsecured handgun and shot himself in the 
arm, was found by the juvenile court to consti- 
tute severe child abuse, and the fact that the 
father did not serve any jail time did not 
preclude termination of his rights on this 
ground. In re Shyanne H., — 8.W.3d —, 2020 
Tenn. App. LEXIS 292 (Tenn. Ct. App. June 25, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 516 (Tenn. Sept. 18, 2020). 

Because the issue of whether the parents 
committed severe child abuse in the past was 
fully litigated, that issue was res judicata, plus 
the juvenile court also properly terminated the 
parents’ rights based upon new findings that 
they had committed severe child abuse; the 
children disclosed that the father hit, choked, 
and whipped them, and the mother held one 
child by the neck and hit her in the face with a 
frying pan. The abuse the children endured 
caused them severe psychological issues, as 
determined by a clinical psychologist. In re 
Shyanne H., — S.W.3d —, 2020 Tenn. App. 
LEXIS 292 (Tenn. Ct. App. June 25, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
516 (Tenn. Sept. 18, 2020). 


ADOPTION 


36-1-113 


Termination of a father’s parental rights was 
appropriate because, while the father may have 
taken steps to stop the father’s use of drugs and 
to remove the father’s father from the father’s 
life, clear and convincing evidence supported 
the finding that the father had committed se- 
vere child abuse as the child was present dur- 
ing incidents of domestic violence at the home 
of the father’s parents and the father had taken 
the child with the father to places where the 
father used or acquired drugs. In re Adalee H., 
— 8.W.3d —, 2020 Tenn. App. LEXIS 356 
(Tenn. Ct. App. Aug. 7, 2020). 

Mother and the department were parties to 
the dependency and neglect case and the issue 
of whether the mother committed severe abuse 
was litigated in that case; therefore, the issue of 
whether she committed severe abuse was res 
judicata, and the trial court properly found this 
a ground for termination. In re Raylan W., — 
S.W.3d —, 2020 Tenn. App. LEXIS 375 (Tenn. 
Ct. App. Aug. 20, 2020). 

In a March 2019 order, the juvenile court 
found that the father committed severe child 
abuse against two of the child’s siblings for 
failure to protect them from their mother’s drug 
exposure; as the father did not challenge the 
finality or validity of the order finding severe 
child abuse either in the proceedings below or 
on appeal, the ground of severe child abuse was 
proven by clear and convincing evidence. In re 
Trinity H., — S.W.3d —, 2020 Tenn. App. 
LEXIS 388 (Tenn. Ct. App. Aug. 28, 2020). 

Termination of the parents’ rights based on 
severe abuse was supported by evidence that 
the parents were determined to have commit- 
ted severe abuse against another child. In re 
Collwynn J., — S.W.3d —, 2020 Tenn. App. 
LEXIS 562 (Tenn. Ct. App. Dec. 11, 2020). 

Mother’s parental rights were properly ter- 
minated because the circuit court entered an 
order adjudicating the children dependent and 
neglected and found that the mother’s failure to 
protect the deceased child rose to the knowing 
requirement to establish severe abuse as to 
that child. In re Jaylan J., — S.W.3d —, 2020 
Tenn. App. LEXIS 593 (Tenn. Ct. App. Dec. 22, 
2020). 

Mother’s parental rights were properly ter- 
minated because she received a sentence of 10 
years for her conduct against her deceased 
child that was found under a prior court order 
to be severe child abuse. In re Jaylan J., — 
S.W.3d —, 2020 Tenn. App. LEXIS 593 (Tenn. 
Ct. App. Dec. 22, 2020). 

Trial court did not err by finding by clear and 
convincing evidence that the child was the 
victim of severe child abuse under T.C.A. § 36- 
1-113(g)(4) based on the parents knowingly 
exposing her to methamphetamine,, due to the 
father smoking methamphetamine in her pres- 
ence and the mother knowing that he was doing 
so because the parents did not appeal the 
dependency and neglect order that found that 
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they committed severe child abuse against the 
child. In re F.S., — S.W.38d —, 2021 Tenn. App. 
LEXIS 40 (Tenn. Ct. App. Feb. 4, 2021). 

Termination of a mother’s parental rights 
was in the children’s best interests because she 
physically abused two of the children, and she 
could not provide an environment free from 
alcohol and controlled substances. In re Kayden 
A., — S.W.3d —, 2021 Tenn. App. LEXIS 46 
(Tenn. Ct. App. Feb. 7, 2021). 

Trial court did not err by terminating the 
mother’s parental rights based on severe abuse 
because a prior order concluded that the 
mother had committed severe child abuse 
against one child, both children were adjudi- 
cated dependent and neglected, and the order 
was not appealed. In re Adaleigh M., — S.W.3d 
—, 2021 Tenn. App. LEXIS 130 (Tenn. Ct. App. 
Mar. 31, 2021). 

Mother’s severe abuse of each child was 
clearly and convincingly established as a 
ground for termination of parental rights 
where a prior order litigated and found that she 
had perpetrated severe child abuse by exposing 
the children to methamphetamine, and she 
admitted to drug use during her pregnancies. 
In re Greyson D., — S.W.3d —, 2021 Tenn. App. 
LEXIS 140 (Tenn. Ct. App. Apr. 7, 2021). 


22. Failure to Manifest an Ability and 
Willingness to Assume Custody or 
Financial Responsibility. 

Clear and convincing evidence supported ter- 
minating parents’ parental rights due to a 
failure to manifest an ability and willingness to 
assume custody or financial responsibility for 
the parents’ children because the evidence did 
not preponderate against findings that (1) the 
parents, collectively and separately, did noth- 
ing to have the children returned, (2) did not 
stay in contact with counsel after directing the 
Department of Children’s Services to contact 
them through counsel, (3) did not obtain stable 
housing or meaningfully attempt to obtain the 
right to visit the children, (4) did not keep 
themselves informed of the children’s welfare, 
and (5) that returning the children to the par- 
ents was unsafe. In re Nicholas C., — S.W.3d 
—, 2019 Tenn. App. LEXIS 348 (Tenn. Ct. App. 
July 15, 2019). 

Evidence clearly and convincingly supported 
termination of mother’s rights on the ground 
that she failed to personally assume legal and 
physical custody or financial responsibility of 
the child because the mother continued to 
abuse illegal drugs, she failed to take meaning- 
ful steps to address the mental health issues 
that fueled her drug addiction, and her rela- 
tionship with her abusive boyfriend was trou- 
bling; the mother failed to demonstrate her 
willingness to assume custody of the child. In re 
K.S., — S.W.3d —, 2019 Tenn. App. LEXIS 376 
(Tenn. Ct. App. Aug. 2, 2019). 

Terminating the mother’s parental rights on 
the ground of failure to manifest an ability and 
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willingness to assume legal and physical cus- 
tody was appropriate, as she did not exhibit an 
ability and willingness to personally assume 
custody or financial responsibility for the child; 
the mother had recently suffered another re- 
lapse, she was homeless with minimal income, 
and she remained unable to care for the child, 
and returning him to her custody would pose a 
risk of substantial harm to his welfare. In re 
Josiah T., — S.W.3d —, 2019 Tenn. App. LEXIS 
482 (Tenn. Ct. App. Oct. 2, 2019). 

Even when faced by the possibility of having 
her parental rights forever terminated, the 
mother failed to make any real effort, which 
showed a failure to manifest an ability and 
willingness to assume parental responsibility, 
and there was clear evidence that returning the 
child to the mother’s custody would pose a risk 
of substantial harm to the child. In re Dylan S., 
— §.W.3d —, 2019 Tenn. App. LEXIS 518 
(Tenn. Ct. App. Oct. 23, 2019). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
his failure to manifest an ability and willing- 
ness to assume custody or financial responsibil- 
ity for the child because he did not explain why 
he stayed in New Jersey from 2014 to 2016 
during which the child was removed from the 
mother’s care and placed with a maternal aunt, 
the father took no action whatsoever to assume 
custody of the child during that time, and the 
father provided no evidence of his ability to 
assume custody of the child following his re- 
lease from prison. In re Travis R., — S.W.3d —, 
2019 Tenn. App. LEXIS 557 (Tenn. Ct. App. 
Nov. 13, 2019). 

Termination of mother’s parental rights for 
failure to manifest a willingness and ability to 
assume legal and physical custody of children 
was appropriate as the mother refused to par- 
ticipate in treatment recommended by a drug 
and alcohol assessment, had no home of the 
mother’s own, relied upon a paramour with 
whom the mother had a tumultuous relation- 
ship, and produced no proof of income or ability 
to support the children. Returning the children 
posed a risk of substantial emotional harm 
from the mother’s inability to provide for the 
children. In re Malik G., — S.W.3d —, 2019 
Tenn. App. LEXIS 564 (Tenn. Ct. App. Nov. 21, 
2019). 

There was no error in concluding that the 
failure to manifest an ability to parent ground 
for termination was properly established be- 
cause returning the child to a father’s custody 
would pose a risk of substantial psychological 
and/or physical harm to her; the child suffered 
from Post Traumatic Stress Syndrome and 
night terrors resulting from the turmoil she 
had experienced in her young life, and the 
father had continued drug problems. In re 
Jayda H., — S.W.3d —, 2019 Tenn. App. LEXIS 
571 (Tenn. Ct. App. Nov. 25, 2019). 
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Termination of the mother’s parental rights 
was proper based on the ground of failure to 
manifest an ability and willingness to person- 
ally assume legal and physical custody or finan- 
cial responsibility of the child because she 
failed to provide a suitable home for the child, 
failed to engage in meaningful visitation with 
the child, and failed to follow the recommenda- 
tions of her mental health assessment; and 
placing the child in the mother’s custody would 
pose a substantial risk to the child’s psychologi- 
cal welfare as, following visits with the mother, 
the child would be withdrawn, very quiet, and 
uncommunicative about the visits; and she ex- 
hibited negative behaviors, including lying, 
cursing, and stealing, after she visited the 
mother. In re Draven K., — S.W.3d —, 2020 
Tenn. App. LEXIS 2 (Tenn. Ct. App. Jan. 7, 
2020). 

Termination of the father’s parental rights 
was affirmed except as to the ground of failure 
to manifest an ability and willingness to parent 
the children because the appellate court had 
significant doubt that the detailed findings con- 
tained in the trial court’s written order as to 
that ground were the product of the trial court’s 
independent judgment; and, in considering 
only those findings that were clearly made by 
the trial court, the appellate court concluded 
that insufficient findings of fact were made to 
support that ground for termination. In re 
O.W., — S.W.3d —, 2020 Tenn. App. LEXIS 7 
(Tenn. Ct. App. Jan. 9, 2020). 

Termination of the father’s parental rights 
based on a failure to manifest an ability and 
willingness to assume custody was supported 
by evidence of the father’s refusal to engage in 
the task of family counseling and learn how to 
act appropriately and civilly around his family. 
In re Mahaley P., — S.W.3d —, 2020 Tenn. App. 
LEXIS 10 (Tenn. Ct. App. Jan. 9, 2020). 

Mother failed to manifest an ability and 
willingness to assume custody and financial 
responsibility of the child; the mother failed to 
comply with or complete any of the permanency 
plan requirements, and any alleged hardships 
did not excuse her total lack of compliance with 
the plan, plus placing the child in the mother’s 
custody would pose a risk of substantial harm 
to the child. In re Imerald W., — S.W.3d —, 
2020 Tenn. App. LEXIS 43 (Tenn. Ct. App. Jan. 
31, 2020). 

Termination of the mother’s parental rights 
was proper because she failed to manifest an 
ability and willingness to assume custody or 
financial responsibility of the children, and 
placing the children in her legal and physical 
custody would pose a risk of substantial harm 
to the children’s physical and psychological 
welfare as she had not demonstrated the ability 
and willingness to establish the stability 
needed to provide a safe home for the children, 
given her repeated changes of residence, and 
lack of documentation concerning her current 
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income and living situation; she continued to 
test positive for illegal substances; and she 
failed to seek training to parent a child with her 
son’s special needs. In re Serenity S., — S.W.3d 
—, 2020 Tenn. App. LEXIS 45 (Tenn. Ct. App. 
Jan. 31, 2020). 

Considering the obstacles presented by their 
incarceration and the tasks which the parents 
accomplished in the short period following their 
release such as obtained employment, housing, 
and insurance to get services and signing up for 
classes and assessments, the evidence did not 
establish that the parents had failed to mani- 
fest, by act or omission, an ability and willing- 
ness to personally assume legal and physical 
custody or financial responsibility of the child. 
In re Kyland F., — $.W.3d —, 2020 Tenn. App. 
LEXIS 86 (Tenn. Ct. App. Feb. 27, 2020). 

Evidence was sufficient to show that a 
mother lacked the willingness and ability to 
assume custody or financial responsibility for 
her children where she admitted that she was 
still working on providing a home for the chil- 
dren, her lack of consistent transportation and 
inability to remember appointments prevented 
her from keeping her own appointments or the 
multiple appointments that the children had to 
attend, her employment following the removal 
was not consistent, and she failed to attend a 
multitude of visitations with the children, 
sometimes stating that she simply forgot to do 
what was necessary to ensure that the visita- 
tion occurred. In re Jadarian C., — S.W.3d —, 
2020 Tenn. App. LEXIS 87 (Tenn. Ct. App. Feb. 
27, 2020). 

Foster parents’ petition to terminate the pa- 
rental rights of the biological mother was im- 
properly granted as the trial court did not make 
a finding that the mother failed to manifest 
both an ability and a willingness to assume 
legal and physical custody of the child. In re 
Neveah M., — S.W.3d —, 2020 Tenn. App. 
LEXIS 92 (Tenn. Ct. App. Mar. 4, 2020), rev’d, 
—§.W.3d —, 2020 Tenn. LEXIS 591 (Tenn. Dec. 
10, 2020). 

Termination of the father’s parental rights 
based on a failure to manifest an ability and 
willingness to assume custody or financial re- 
sponsibility of the child was proper; the father 
took no affirmative steps to comply with his 
child support payments, he had not contacted 
the child since October 2015, and his lack of 
presence in the child’s life posed a sufficient 
probable risk of substantial harm to the child’s 
psychological welfare if the father were to sud- 
denly obtain custody. In re Bentley Q., — 
S.W.3d —, 2020 Tenn. App. LEXIS 103 (Tenn. 
Ct. App. Mar. 11, 2020). 

Ground of failure to manifest an ability and 
willingness to assume custody of the children 
was established by clear and convincing evi- 
dence because the record showed that the 
mother had not consistently visited the chil- 
dren, she had not financially supported the 
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children, and she had not addressed her mental 
health issues, complied with the terms of her 
probation, or taken advantage of the multiple 
services offered to her throughout the case. The 
mother had continued using illegal drugs 
throughout the case and tested positive for 
methamphetamine and amphetamines at the 
time of trial. In re Gracie H. Y., — S.W.3d —, 
2020 Tenn. App. LEXIS 110 (Tenn. Ct. App. 
Mar. 16, 2020), appeal dismissed, In re Gracie 
Y., —— S.W.3d —, 2020 Tenn. LEXIS 462 (Tenn. 
June 19, 2020). 

Termination of parental rights for failure to 
manifest an ability and willingness to assume 
custody was appropriate because a father’s ac- 
tions and omissions indicated that the father 
was not willing or able to personally assume 
custody or financial responsibility for the chil- 
dren. Due to the father’s instability, continued 
drug use, unresolved criminal charges, and the 
lack of any meaningful relationship between 
the father and the children, putting the chil- 
dren in the father’s custody would have posed a 
risk of substantial harm to the children. In re 
Nevaeh B., — S.W.3d —, 2020 Tenn. App. 
LEXIS 133 (Tenn. Ct. App. Mar. 31, 2020). 

Sufficient evidence supported the termina- 
tion of the mother’s parental rights based on 
her failure to manifest a willingness and ability 
to parent the child because in the months 
following the mother’s loss of custody, she con- 
tinued to use methamphetamine, failed to take 
prescribed medication for her mental health, 
and lied to leave substance abuse treatment 
before its completion. In re Caydan T., — 
S.W.3d —, 2020 Tenn. App. LEXIS 143 (Tenn. 
Ct. App. Apr. 7, 2020). 

Evidence supported termination of the moth- 
ers’ and the father’s parental rights based on 
failure to manifest an ability and willingness to 
assume custody where both parents were incar- 
cerated, the father testified that his sister was 
able to get the child, and the mother would not 
be in a position to care for the child for over six 
months after she was paroled. In re Eli S., — 
S.W.3d —, 2020 Tenn. App. LEXIS 150 (Tenn. 
Ct. App. Apr. 9, 2020), overruled, In re Neveah 
M., — S.W.3d —, 2020 Tenn. LEXIS 591 (Tenn. 
Dec. 10, 2020). 

Termination of the mother’s parental rights 
was proper for failure to manifest an ability 
and willingness to assume custody; she made 
one $40 payment to the grandparents since the 
child was placed in their custody and had made 
no serious attempts to regain custody of her 
child. The mother did not have a stable housing 
situation and her history of drug use and deci- 
sion to live with someone who smoked mari- 
juana on a daily basis posed a risk of substan- 
tial harm to the child. In re Daisy A., — S.W.3d 
—, 2020 Tenn. App. LEXIS 167 (Tenn. Ct. App. 
Apr. 17, 2020). 

Termination of a mother’s parental rights on 
the ground of failure to manifest an ability and 
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willingness to assume custody was appropriate 
because the mother manifested neither a will- 
ingness, nor an ability to assume custody and 
responsibility due to the mother’s drug use, 
accompanying criminal activity and incarcera- 
tions, and employment and housing issues. 
Furthermore, placing the children in the moth- 
er’s legal and physical custody would have 
posed a risk of substantial harm to the chil- 
dren. In re Tucker H., — S8.W.3d —, 2020 Tenn. 
App. LEXIS 184 (Tenn. Ct. App. Apr. 24, 2020). 

Termination of a mother’s parental rights 
was appropriate because the mother failed to 
manifest an ability and willingness to person- 
ally assume legal and physical custody or finan- 
cial responsibility of the child and placing the 
child in the mother’s legal and physical custody 
would have posed a risk of substantial harm to 
the physical or psychological welfare of the 
child as the mother failed to address substance 
abuse and unstable housing issues. Further- 
more, the child was doing well with the pre- 
adoptive foster family. In re Kelty F., — S.W.3d 
—, 2020 Tenn. App. LEXIS 185 (Tenn. Ct. App. 
Apr. 24, 2020). 

Termination of both parents’ rights based on 
a failure to manifest, by act or omission, an 
ability and willingness to personally assume 
legal and physical custody or financial respon- 
sibility of the child was proper because the 
parents failed to provide a suitable home for the 
child; they failed to engage in meaningful visi- 
tation with the child and failed to provide 
support; they had failed to engage in the pro- 
cess (as outlined in the parenting plans) that 
would allow them to resume custody; they con- 
tinued to use illegal drugs and to engage in 
other behaviors that would pose a substantial 
risk to the child; and placing the child in their 
legal and physical custody would pose a risk of 
substantial harm to the child. In re Dustin M., 
— §$.W.3d —, 2020 Tenn. App. LEXIS 191 
(Tenn. Ct. App. Apr. 28, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 470 (Tenn. May 
26, 2020). 

Clear and convincing evidence supported the 
trial court’s termination of the mother’s paren- 
tal rights based on failure to manifest an ability 
and willingness to assume custody because the 
mother had only had two visits with the child in 
the 15 months he was in foster care and her 
mental health assessment, drug and alcohol 
abuse, and domestic violence issues remained 
unaddressed. The mother remained unable to 
care for the child without significant assis- 
tance. In re Boston G., — S.W.3d —, 2020 Tenn. 
App. LEXIS 194 (Tenn. Ct. App. Apr. 29, 2020). 

Department of Children’s Services (DCS) 
failed to prove the failure to manifest an ability 
and willingness to assume custody ground for 
termination of parental rights by clear and 
convincing evidence because the record con- 
tained evidence of his willingness to assume 
custody, as, while on parole, the father con- 
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tacted DCS to request a home visit to deter- 
mine if his home was appropriate and a case 
worker testified that the father was cooperative 
with him and, but for his incarceration, wanted 
to get custody of the child. In re Isabella W., — 
S.W.3d —, 2020 Tenn. App. LEXIS 200 (Tenn. 
Ct. App. Apr. 29, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 592 (Tenn. Dec. 
10, 2020), overruled, In re Neveah M., — 
S.W.3d —, 2020 Tenn. LEXIS 591 (Tenn. Dec. 
10, 2020). 

Mother lacked both the ability and willing- 
ness to personally assume legal and physical 
custody of or financial responsibility for the 
child, making termination proper; the mother 
continued to reside in a home with a known 
drug abuser and was unable to show she had 
sufficiently resolved her own drug issues, plus 
she had no source of income, no driver’s license, 
and no method of transportation, and she con- 
tinued to accrue criminal convictions. In re Eli 
H., — S$.W.3d —, 2020 Tenn. App. LEXIS 206 
(Tenn. Ct. App. May 8, 2020). 

Trial court did not err finding that the ground 
of failure to manifest an ability and willingness 
to assume custody because the mother’s peti- 
tion for unsupervised visitation was filed only 
two months before the filing of the petition to 
terminate her rights, she never made a child 
support payment, and she had not parented the 
children in any substantial way. In re Ava M., 
— $.W3d —, 2020 Tenn. App. LEXIS 226 
(Tenn. Ct. App. May 20, 2020). 

Termination was appropriate under T.C.A. 
§ 36-1-113(g)(14) where the children’s mater- 
nal aunt and uncle had exclusive physical cus- 
tody of the Children since May 2015, the father 
had not attempted to become their custodian, 
he had not taken financial responsibility for the 
children, save a one-time payment made in 
January or February of 2017, and he a lengthy 
criminal history and has been incarcerated for 
most of the children’s lives. In re Jessica V., — 
S.W.3d —, 2020 Tenn. App. LEXIS 275 (Tenn. 
Ct. App. June 12, 2020). 

Clear and convincing evidence supported the 
conclusion the father failed to manifest and 
ability and willingness to assume custody, 
T.C.A. § 36-1-113(g)(14), where his testimony 
established that he unable to take care of the 
children, did not have housing or income, and 
had substance abuse issues that would take at 
least six months to resolve, and there was no 
evidence of any attempt by the father to over- 
come the obstacles that prevented him from 
assuming custody of the children. In re Justin 
D., — 8.W.3d —, 2020 Tenn. App. LEXIS 348 
(Tenn. Ct. App. Aug. 4, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 593 (Tenn. Dec. 
10, 2020), overruled, In re Neveah M., — 
S.W.3d —, 2020 Tenn. LEXIS 591 (Tenn. Dec. 
10, 2020). 

Clear and convincing evidence did not sup- 
port the conclusion the mother failed to mani- 
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fest and ability and willingness to assume cus- 
tody, T.C.A. § 386-1-113(g)(14), where she 
provided negative drug screens, secured em- 
ployment and housing, and taken steps to have 
her license reinstated. Those steps demon- 
strated that she was willing to assume custody, 
as she had attempted to overcome the obstacles 
that would have prevented her from assuming 
custody. In re Justin D., — S.W.38d —, 2020 
Tenn. App. LEXIS 348 (Tenn. Ct. App. Aug. 4, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 593 (Tenn. Dec. 10, 2020), overruled, In 
re Neveah M., — S.W.3d —, 2020 Tenn. LEXIS 
591 (Tenn. Dec. 10, 2020). 

Termination of a father’s parental rights was 
appropriate because the father failed to mani- 
fest an ability and willingness to assume cus- 
tody or financial responsibility for the child due 
to the father’s positive drug test and admission 
that the father had been a long term user of 
drugs, the father had an anger management 
problem, the father was in arrears in child 
support, and returning the child to the father’s 
custody would have posed a risk of substantial 
harm to the child’s psychological welfare. In re 
Adalee H., — S.W.3d —, 2020 Tenn. App. 
LEXIS 356 (Tenn. Ct. App. Aug. 7, 2020). 

Juvenile court properly terminated a the 
father’s parental rights as in the best interest of 
the children because he failed to manifest an 
ability and willingness to assume custody of the 
children and abandoned them by engaging in 
conduct that exhibited a wanton disregard for 
their welfare by engaging in a pattern of physi- 
cal violence, domestic abuse, toward the mother 
and one of the children, as well as other illegal 
or unreasonable acts, the Department of Chil- 
dren’s Services made reasonable efforts to re- 
unite the father with the children, the children 
had no meaningful relationship with the father, 
and a change of caretaker and physical envi- 
ronment was likely to have a negative effect on 
the children’s welfare. In re Nakayia, — S.W.3d 
—, 2020 Tenn. App. LEXIS 359 (Tenn. Ct. App. 
Aug. 7, 2020). 

Termination of the mother’s parental rights 
was improper based on the failure to manifest 
an ability and willingness to assume custody or 
financial responsibility because only the moth- 
er’s acts and omissions from when the law took 
effect to the time of the trial were material to 
that ground as it was not a ground for termi- 
nation when the original petition was filed, and 
retroactively applying the amendment could 
deprive the mother of her vested rights as a 
parent; however, the facts preponderated 
against a finding that petitioners proved any of 
the essential elements to establish that ground 
even by a preponderance of the evidence. In re 
Aiden M., — S.W.3d —, 2020 Tenn. App. LEXIS 
361 (Tenn. Ct. App. Aug. 11, 2020). 

Trial court erred terminating a father’s pa- 
rental rights and in finding that termination 
was in the child’s best interests because, al- 
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though the court addressed the first element by 
finding that the father’s constant entanglement 
with the law and his apparent lack of prepared- 
ness or familiarity with the child negated any 
ability on his part to assume legal or physical 
custody, the court made no specific finding as to 
whether placing the child in the father’s legal 
or physical custody would pose a risk of sub- 
stantial harm to the physical or psychological 
welfare of the child as statutorily required. In 
re Nevaeh B., — S.W.3d —, 2020 Tenn. App. 
LEXIS 378 (Tenn. Ct. App. Aug. 20, 2020). 
Ground of failure to manifest an ability and 
willingness to assume custody was proven by 
clear and convincing evidence; the father had 
unresolved substance abuse and mental health 
issues, he was found to have committed severe 
child abuse against two of the child’s siblings, 
and the child had no relationship with the 
father. To remove the child from a stable envi- 
ronment and return her to the father’s custody 
posed a risk of substantial harm to the child. In 
re Trinity H., — S.W.3d —, 2020 Tenn. App. 
LEXIS 388 (Tenn. Ct. App. Aug. 28, 2020). 
Father manifested neither an ability nor a 
willingness to assume custody of the child, and 
termination was proper, as the father did not 
show up for trial even though he was released 
from jail and had notice of the proceedings. In 
re Trinity H., — S.W.3d —, 2020 Tenn. App. 
LEXIS 388 (Tenn. Ct. App. Aug. 28, 2020). 
Clear and convincing evidence supported the 
trial court’s termination of the mother’s paren- 
tal rights based on failure to manifest a will- 
ingness and ability to assume custody because 
she stipulated that her intellectual disabilities 
rendered it difficult for her to provide appropri- 
ate care to the child and the record showed that 
the child was unable to maintain a sufficient 
weight when in the mother’s custody. In re 
Katrina S., — S.W.3d —, 2020 Tenn. App. 
LEXIS 398 (Tenn. Ct. App. Sept. 3, 2020). 
Termination of the mother’s parental rights 
was proper because, while she expressed a 
willingness to assume responsibility for the 
child, her failure to act prior to the filing of the 
termination petition did not support her claims 
or indicate any evidence of an ability to assume 
responsibility; she was incarcerated as a result 
of a probation violation while the child was in 
the custody of the Tennessee Department of 
Children’s Services and was arrested again 
days before the termination hearing; and plac- 
ing the child with her would posed a risk of 
substantial harm to his physical or psychologi- 
cal welfare given her failure to adequately 
address her drug abuse and his current place- 
ment in an adoptive home, the only home he 
had ever known. In re Kash F., — S.W.3d —, 
2020 Tenn. App. LEXIS 399 (Tenn. Ct. App. 
Sept. 4, 2020). 
Termination of parental rights based on fail- 
ure to manifest a willingness and ability to 
parent was supported by evidence that the 
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mother continued to use drugs and reside in a 
home with two other drug users and the father 
continued to use alcohol and drugs and plead 
guilty to multiple crimes. In re A.V.N., — 
S.W.3d —, 2020 Tenn. App. LEXIS 406 (Tenn. 
Ct. App. Sept. 10, 2020). 

Termination of the mother’s rights was 
proper for failure to manifest an ability and 
willingness to assume custody or financial re- 
sponsibility for the children; the mother was 
given the opportunity of a trial home place- 
ment, which failed due to continued issues with 
cleanliness and the presence of inappropriate 
people, and the mother’s continued inability to 
maintain a safe, clean home were a risk to the 
children’s safety. In re Cheyenne S., — S.W.3d 
—, 2020 Tenn. App. LEXIS 431 (Tenn. Ct. App. 
Sept. 24, 2020). 

Termination of the mother’s parental rights 
was proper based on her failure to manifest 
either a willingness or an ability to parent the 
child because the mother had provided no fi- 
nancial support; she had continued to incur 
criminal charges; she continued to use illegal 
drugs; she failed to provide a suitable home for 
the child; and placing the child in the mother’s 
custody would subject him to a risk of substan- 
tial psychological and physical harm as the 
child’s foster parent testified at length about 
the child’s positive progression since entering 
his home; and removing the child from a posi- 
tive home that he was comfortable in and had 
grown attachments to would be detrimental to 
both his psychological and physical wellbeing. 
In re Braden K., — S.W.3d —, 2020 Tenn. App. 
LEXIS 437 (Tenn. Ct. App. Sept. 30, 2020). 

Mother failed to manifest a willingness and 
an ability to assume legal and physical custody 
of the mothers’ child and placing the child in 
the mother’s legal and physical custody would 
have posed a risk of substantial harm to the 
child’s physical and psychological welfare. The 
mother failed to address the mother’s sub- 
stance abuse, lack of housing, and lack of in- 
come and was arrested, while the child wished 
to stay with the foster mother who was consid- 
ering adopting the child. In re Meghan M.R., — 
S.W.3d —, 2020 Tenn. App. LEXIS 457 (Tenn. 
Ct. App. Oct. 16, 2020). 

Trial court did not err by terminating the 
mother’s parental rights based on her failure to 
manifest an ability and willingness to assume 
custody or financial responsibility for the child 
because she was unemployed for much of the 
time the child was in her custody, she was later 
incarcerated for illegal drug use, and her 
grandmother paid all of her housing expenses. 
In re Brantley O., —S.W.3d —, 2020 Tenn. App. 
LEXIS 472 (Tenn. Ct. App. Oct. 22, 2020). 

Termination of parental rights based on fail- 
ure to manifest an ability and willingness to 
personally assume custody was supported by 
evidence that the parents failed to manifest an 
ability to assume custody of the children due to 
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their unresolved issues with unstable housing 
and substance abuse, and failed to make an 
effort to resolve those issues. In re Brian W., — 
S.W.3d —, 2020 Tenn. App. LEXIS 479 (Tenn. 
Ct. App. Oct. 30, 2020). 

Paternal grandparents established that 
mother failed to manifest an ability and will- 
ingness to assume legal and physical custody 
and financial responsibility for her child, as the 
mother did not seek a return of custody after 
release from incarceration, was content with 
short, sporadic visits, and displayed no interest 
in her child’s health, education, or well-being. 
In re Rommie H., — 8.W.3d —, 2020 Tenn. App. 
LEXIS 480 (Tenn. Ct. App. Oct. 30, 2020). 

Termination of a mother’s parental rights for 
an inability and unwillingness to assume cus- 
tody was proven by clear and convincing evi- 
dence where despite her efforts, she had not 
been able to overcome her drug addiction and 
mental health issues by the time of trial, she 
estimated that it would take at least another 18 
months to complete her 12-step program, she 
was expecting another child and faced numer- 
ous obstacles, and her unresolved issues with 
drug addiction and mental health presented a 
real hazard or danger to the children that was 
not minor, trivial, or insignificant. In re Ed- 
ward R., — S.W.3d —, 2020 Tenn. App. LEXIS 
496 (Tenn. Ct. App. Nov. 6, 2020). 

Termination of parental rights on the ground 
of failure to manifest an ability and willingness 
to assume custody was appropriate because 
neither parent had a plan for housing, the 
parents continued to consume illegal sub- 
stances, and the parents made slight progress 
in completing the permanency plan. Placing 
the child in the parents’ custody would have 
posed a risk of substantial harm to the child’s 
welfare as the parents did not show an ability 
to consistently provide necessities or a safe and 
proper home for the child. In re Noah A., — 
S.W.3d —, 2020 Tenn. App. LEXIS 498 (Tenn. 
Ct. App. Nov. 6, 2020). 

Tennessee Department of Children’s Services 
proved by clear and convincing evidence that a 
father manifested neither an ability nor a will- 
ingness to assume custody of the child because 
the father had been in jail consistently 
throughout the child’s life, and during the ag- 
gregate four-month period preceding his incar- 
ceration, he failed to obtain suitable housing, 
provide financial support for, and visit the 
child. In re Brooklyn R., — S.W.3d —, 2020 
Tenn. App. LEXIS 506 (Tenn. Ct. App. Nov. 13, 
2020). 

Tennessee Department of Children’s Services 
proved by clear and convincing evidence that 
placement with the father would pose a risk of 
substantial physical and psychological harm to 
the child because a caseworker expressed seri- 
ous concerns with the lack of permanency, 
housing, and financial stability inherent to the 
father’s continuous criminal activity and incar- 


ADOPTION 


36-1-113 


ceration periods; there was no bond between 
the child and father, and the child would be 
devastated if taken from her foster home. In re 
Brooklyn R., — S.W.3d —, 2020 Tenn. App. 
LEXIS 506 (Tenn. Ct. App. Nov. 18, 2020). 

Evidence was sufficient to support the termi- 
nation of the mother’s parental rights based on 
failure to manifest an ability and willingness to 
assume custody because the record showed that 
the mother’s intellectual disability and mood 
disorders prevented her from being able to 
adequately comprehend or retain information 
concerning the children’s mental health issues, 
her intellectual disability prevented her from 
considering and implementing appropriate par- 
enting decisions, and her intellectual incapac- 
ity prevented her from manifesting an ability to 
assume financial responsibility for the chil- 
dren. In re Dyllon M., — S.W.3d —, 2020 Tenn. 
App. LEXIS 513 (Tenn. Ct. App. Nov. 18, 2020). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
failure to manifest a willingness or ability to 
assume custody because his refusal to seek 
treatment for his drug and alcohol abuse re- 
sulted in many incarcerations which rendered 
him unable to parent the child, and when 
offered a chance to go to a treatment facility the 
father chose to go to jail instead. In re Haskel 
S., — S.W.3d —, 2020 Tenn. App. LEXIS 515 
(Tenn. Ct. App. Nov. 18, 2020). 

Termination of the mother’s parental rights 
was proper because she had manifested an 
inability to assume custody of the children due 
to her unresolved issues with drug addiction, 
mental health problems, domestic violence, and 
lack of suitable housing; she had demonstrated 
an unwillingness to assume custody by failing 
to take the steps necessary to address those 
issues as she repeatedly refused to enter a 
transitional living facility or domestic violence 
shelter and would not return to residential 
rehabilitation as she did not want to be sepa- 
rated from the father; and her unresolved is- 
sues with drugs, mental health, domestic vio- 
lence, and housing presented to the children a 
real hazard or danger that was not minor, 
trivial, or insignificant. In re Allie-Mae K., — 
S.W.3d —, 2020 Tenn. App. LEXIS 529 (Tenn. 
Ct. App. Nov. 24, 2020). 

Termination of a father’s parental rights for 
failure to manifest an ability and a willingness 
to assume custody of the children was appro- 
priate because the father’s willful disregard for 
authority frequently put the father in a position 
wherein the father was unable to care for the 
children and the father, by manifesting an 
unwillingness to change the father’s conduct, 
failed to manifest a willingness to assume cus- 
tody of the children. Further, placing the chil- 
dren with the father would have put the chil- 
dren at substantial risk for harm. In re 
Brayden E., — S.W.3d —, 2020 Tenn. App. 
LEXIS 549 (Tenn. Ct. App. Dec. 4, 2020). 
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Termination of both parents’ rights based on 
a failure to manifest an ability and willingness 
to assume custody was improper because the 
parents had been able to care for another child, 
the record did not support the conclusion that 
placing the child in the parents’ custody would 
pose a risk of substantial harm to her physical 
or psychological welfare, and the parents 
showed a willingness to take custody by obtain- 
ing a three bedroom home close to the grand- 
parents to assist in a gradual transition for the 
child. In re Avagaline S., — S.W.3d —, 2020 
Tenn. App. LEXIS 560 (Tenn. Ct. App. Dec. 11, 
2020). 

Even considering the mother’s health and 
financial problems, she had undertaken little 
action toward assuming custody of the child, 
and while she had at least attempted to get on 
disability benefits, applying for disability is not, 
by itself, a manifestation of a willingness to 
assume custody of the child, nor was it a 
cure-all for doing mostly nothing in this case 
otherwise; given this, and the conditions of her 
home as well as her unresolved mental health 
issues, placing the child with her would pose a 
significant risk to the child. In re Ryan J. H., — 
S.W.3d —, 2020 Tenn. App. LEXIS 582 (Tenn. 
Ct. App. Dec. 22, 2020). 

Juvenile court did not elaborate on what 
actions the father undertook that showed his 
willingness to assume custody of the child, and 
instead, the father took virtually no concrete 
steps to assume custody of or financial respon- 
sibility for the child; given the wretched condi- 
tions of his home, and the prospect he might no 
longer even have a home given his chronic 
failure to pay rent, placing the child in his 
custody would pose a risk and the juvenile 
court erred in declining to find this ground. In 
re Ryan J. H., — S.W.3d —, 2020 Tenn. App. 
LEXIS 582 (Tenn. Ct. App. Dec. 22, 2020). 

While words are not necessarily meaning- 
less, actions are more consequential than words 
in assessing a parent’s willingness to assume 
custody of or financial responsibility for a child 
under the termination of parental rights 
ground of failure to manifest an ability and 
willingness to assume custody of the child; if 
not, then merely saying “I want to assume 
custody of my child” could suffice to fulfill the 
willingness part of this prong, and the court is 
confident that the Tennessee General Assembly 
did not intend such a result. In re Ryan J. H., — 
S.W.3d —, 2020 Tenn. App. LEXIS 582 (Tenn. 
Ct. App. Dec. 22, 2020). 

Mother’s parental rights were improperly 
terminated because she manifested a willing- 
ness to assume legal and physical custody of 
the children; her actions demonstrated her will- 
ingness in that she filed a pro se petition to 
regain custody of the children and mostly com- 
plied with the requirements of the permanency 
plan; she had stable housing and employment, 
had complied with the terms of her probation, 
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and had another child living with her appar- 
ently without incident; and there was no evi- 
dence of violence, substance abuse, or criminal 
activity in the mother’s current home. In re 
Jaylan J., —S.W.3d —, 2020 Tenn. App. LEXIS 
593 (Tenn. Ct. App. Dec. 22, 2020). 

Termination of the mother’s parental rights 
based on a failure to manifest an ability and 
willingness to assume custody was supported 
by evidence that, despite receiving survivor’s 
benefits and being employed, the mother had 
provided financial support for only a few weeks 
and failed to take steps necessary to regain 
visitation. In re Katelynn S., — S.W.3d —, 2021 
Tenn. App. LEXIS 5 (Tenn. Ct. App. Jan. 8, 
2021). 

Ground for termination of parental rights 
based on failure to manifest an ability and 
willingness to assume custody was proven 
against the mother by clear and convincing 
evidence because she was unable to provide a 
plan for how she would be able to supervise the 
children, she lacked any independent income or 
means of transportation, and she had not suc- 
cessfully managed her own medical condition. 
In re Azariah R., — S.W.3d —, 2021 Tenn. App. 
LEXIS 26 (Tenn. Ct. App. Jan. 27, 2021). 

Termination of a father’s parental rights to 
the father’s teenage child was appropriate be- 
cause the father failed to manifest an ability 
and willingness to assume custody of the child 
in that, although the father complied with some 
aspects of the permanency plan, the father 
never addressed the obstacle that prevented 
the father from assuming custody?the father’s 
physical and sexual abuse of the child. Further, 
placing the child in the father’s care would have 
posed a risk of substantial harm to the physical 
or psychological welfare of the child. In re 
Brandon H., — S.W.3d —, 2021 Tenn. App. 
LEXIS 38 (Tenn. Ct. App. Feb. 2, 2021). 

Evidence of the risk of substantial harm was 
less than clear and convincing, and thus the 
trial court erred in finding termination of the 
mother’s parental rights proper for failure to 
manifest an ability and willingness to assume 
custody or financial responsibility; other than 
the father testifying to the children’s disap- 
pointment with the mother over missing visits, 
the father presented no evidence of psychologi- 
cal damage or the risk of psychological harm to 
the child. In re Brianna B., — S.W.3d —, 2021 
Tenn. App. LEXIS 31 (Tenn. Ct. App. Feb. 2, 
2021). 

Clear and convincing evidence showed that 
the father’s parental rights should be termi- 
nated for failure to manifest a willingness and 
ability to assume custody because he had never 
taken any steps to assume custody, he was 
aware that his living conditions were unaccept- 
able for a child, he had great difficulty caring 
for himself, he had difficulty managing health 
insurance and seeking healthcare generally, 
and he testified that he would not know what to 
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feed the child if he were to assume custody. In 
re Tiffany B., — S.W.3d —, 2021 Tenn. App. 
LEXIS 58 (Tenn. Ct. App. Feb. 12, 2021). 

Termination of a mother’s parental rights to 
the mother’s child on the ground of failure to 
manifest an ability and willingness to custody 
was appropriate because clear and convincing 
proof was provided that the mother, through 
the mother’s continued drug use and choice 
ofrelationships, had failed to manifest a will- 
ingness to assume custody of the child. Fur- 
thermore, placing the child in the mother’s 
custody would have posed a risk of substantial 
harm to the child’s physical or psychological 
welfare. In re Lucas S., — S.W.3d —, 2021 
Tenn. App. LEXIS 67 (Tenn. Ct. App. Feb. 26, 
2021). 

Trial court’s order contained no finding that 
placing the child in the mother’s custody would 
pose a risk of substantial harm to the child, 
which was a necessary component of the termi- 
nation ground of failure to manifest an ability 
and willingness to personally assume custody 
or financial responsibility of the child, and thus 
this finding was vacated. In re Dominic B., — 
S.W.3d —, 2021 Tenn. App. LEXIS 77 (Tenn. Ct. 
App. Mar. 3, 2021). 

Mother’s rights were properly terminated 
based on a failure to manifest an ability and 
willingness to assume custody where she failed 
to provide any proof that the two homes she 
rented or owned were suitable, the mother 
failed to address her mental health and sub- 
stance abuse issues, and thus. placing the chil- 
dren with the mother posed a substantial risk 
of exposing them to drug use. In re River L., — 
S.W.3d —, 2021 Tenn. App. LEXIS 83 (Tenn. Ct. 
App. Mar. 6, 2021). 

Termination of the father’s parental rights 
was proper as his actions and incarceration 
failed to show an ability or a willingness to 
assume custody of the child; and removing the 
child from her foster home and placing her with 
the father, who she did not know, would cause 
her emotional harm. In re Sylvia H., — S.W.3d 
—, 2021 Tenn. App. LEXIS 112 (Tenn. Ct. App. 
Mar. 23, 2021). 

Mother’s rights were properly terminated for 
failure to manifest an ability or willingness to 
assume custody of or financial responsibility for 
the child; at the time of the termination peti- 
tion’s filing, mother remained incarcerated and 
her release date was unknown, she had no clear 
plan for transportation, housing, or a steady 
income upon her release, and the child was 
thriving in his foster family. In re Malachi M., 
— $.W.3d —, 2021 Tenn. App. LEXIS 121 
(Tenn. Ct. App. Mar. 25, 2021). 

Clear and convincing evidence showed that 
the mother had not manifested an ability and 
willingness to assume custody where she did 
not submit to drug testing, address her sub- 
stance abuse problems, obtain alternate, drug- 
free housing, or visit the children regularly 
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before a no-contact order. In re Greyson D., — 
S.W.3d —, 2021 Tenn. App. LEXIS 140 (Tenn. 
Ct. App. Apr. 7, 2021). 


23. Best Interests of Children. 

It was in the best interests of an 11-year-old 
girl to terminate the parental rights of her 
father and allow her step-father to adopt her, 
where the step-father was the only father she 
had known and she had no connection with her 
natural father. White v. Moody, 171 S.W.3d 187, 
2004 Tenn. App. LEXIS 890 (Tenn. Ct. App. 
2004), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 265 (Tenn. Mar. 21, 2005). 

While a finding of parental unfitness is a 
necessary prerequisite to terminate a parent’s 
rights, a finding of unfitness does not necessar- 
ily require that the parent’s rights be termi- 
nated. Because not all parental misconduct is 
irredeemable, Tennessee’s termination of pa- 
rental rights statutes recognize the possibility 
that terminating an unfit parent’s parental 
rights is not always in the child’s best interests. 
White v. Moody, 171 S.W.3d 187, 2004 Tenn. 
App. LEXIS 890 (Tenn. Ct. App. 2004), appeal 
denied, — S.W.3d —, 2005 Tenn. LEXIS 265 
(Tenn. Mar. 21, 2005). 

Court properly terminated parental rights as 
being in the children’s best interests where the 
children had not formed a meaningful relation- 
ship with the parents, a change in caretakers 
would have a detrimental effect on the chil- 
dren’s emotional and psychological condition, 
and since being placed with the foster parents, 
the children had begun to thrive and no longer 
suffered from post-traumatic stress disorder. In 
re M.A.R., 183 S.W.3d 652, 2005 Tenn. App. 
LEXIS 477 (Tenn. Ct. App. 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 1048 
(Tenn. Nov. 21, 2005). 

Where the Tennessee department of chil- 
dren’s services established that the mother 
failed to maintain stable housing and contin- 
ued to abuse drugs, which rendered her unable 
to care for the children in a safe and stable 
manner, termination of parental rights was in 
the children’s best interest. The children were 
doing very well with foster parents who wanted 
to adopt all four of them. State Dep’t of Chil- 
dren’s Servs. v. A.M.H., 198 S.W.3d 757, 2006 
Tenn. App. LEXIS 156 (Tenn. Ct. App. 2006), 
appeal denied, In re A. B., — S.W.3d —, 2006 
Tenn. LEXIS 548 (Tenn. June 5, 2006), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 537 
(Tenn. 2006). 

Clear and convincing evidence supported the 
termination of the parents’ rights under T.C.A. 
§ 36-1-113(g) based on the best interest of the 
parents’ seven children; it was not disputed 
that the children had been educationally de- 
prived, subjected to severe corporal punish- 
ment, and had been physically and psychologi- 
cally abused by their parents; it was likewise 
undisputed that there had been a significant, 
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positive transformation in the children since 
their removal from their parents’ custody. De- 
spite over three years of intervention by the 
Tennessee department of children’s services, 
the parents demonstrated little ability or incli- 
nation to modify their lifestyles or to improve 
their parenting skills. In re Giorgianna H., 205 
S.W.3d 508, 2006 Tenn. App. LEXIS 192 (Tenn. 
Ct. App. 2006). 

Termination of a mother’s parental rights 
was in the children’s best interests where the 
mother had not made an adjustment of circum- 
stances or conditions such that it would be safe 
for the children to be returned to her. The state 
clearly made a reasonable effort to assist the 
mother, but the mother failed to make a lasting 
adjustment. Dep’t of Children’s Servs. v. 
S.M.D., 200 S.W.3d 184, 2006 Tenn. App. 
LEXIS 244 (Tenn. Ct. App. 2006), appeal de- 
nied, State Dep’t of Children’s Servs. v. S.M.D., 
— §$.W.3d —, 2006 Tenn. LEXIS 634 (Tenn. 
2006), appeal denied, In re D.J.D., —S.W.3d —, 
2006 Tenn. LEXIS 637 (Tenn. 2006). 

Pursuant to T.C.A. § 36-2-302 and T.C.A. 
§ 24-7-112, the biological father was the legal 
father of the child, absent the termination of 
his rights, and a best-interests analysis was 
relevant if an only if termination was appropri- 
ate; the evidence did not support the argu- 
ments of the mother and her husband that the 
biological father willfully failed to visit or sup- 
port the child, as the evidence showed that, 
inter alia: (1) The mother actively concealed the 
child’s parentage; and (2) The mother declined 
the biological father’s offer of support. In re 
T.K.Y., 205 S.W.3d 348, 2006 Tenn. LEXIS 757 
(Tenn. 2006), rehearing denied, — S.W.3d —, 
2006 Tenn. LEXIS 891 (Tenn. Sept. 19, 2006). 

Termination of the mother’s rights was in the 
best interest of the child where, to allow the 
child to return to the mother, which could not 
even be considered until she was released from 
prison, would delay the inevitable and cause 
more lasting harm to the child. In re S.L.A., 223 
S.W.3d 295, 2006 Tenn. App. LEXIS 808 (Tenn. 
Ct. App. 2006), appeal denied, State v. Smith 
(In re 8.L.A.), — S.W.3d —, 2007 Tenn. LEXIS 
344 (Tenn. Apr. 2, 2007). 

Clear and convincing evidence showed that it 
was in the children’s best interests to terminate 
their mother’s parental rights due to her con- 
tinued relationship with the man who had 
sexually abused them because: (1) There was 
ample evidence that the children had improved 
upon leaving their mother’s custody, were doing 
well in school, and that their foster mother had 
made arrangements to adopt them; (2) It was 
clear that the mother had not made, and was 
not willing to make, an adjustment of circum- 
stances or conditions so as to make it safe for 
the children to return home; and (3) It would be 
harmful for the children to continue a relation- 
ship with their mother. R.M.S. v. Orange, 223 
S.W.3d 240, 2006 Tenn. App. LEXIS 823 (Tenn. 
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Ct. App. 2006), appeal denied, Dep’t of Chil- 
dren’s Servs. v. Orange (In re R.M.S.), — 
S.W.3d —, 2007 Tenn. LEXIS 289 (Tenn. 2007). 

Several factors warranted a finding that ter- 
mination of a mother’s parental rights was in 
the best interest of her children where the 
mother: continued to abuse drugs during the 
pendency of her permanency plans; tested posi- 
tive for cocaine and was arrested for attempt- 
ing to sell drugs; failed to avail herself of 
training that would have allowed her to prop- 
erly care for her two youngest children; and 
failed to visit her children on a regular basis. In 
re J.C.D., 254 S.W.3d 432, 2007 Tenn. App. 
LEXIS 741 (Tenn. Ct. App. Nov. 30, 2007), 
appeal denied, In re J. C. D., —S.W.3d —, 2008 
Tenn. LEXIS 131 (Tenn. Feb. 25, 2008). 

Evidence clearly and convincingly estab- 
lished that it was in the child’s best interest for 
the mother’s parental rights to be terminated 
given the mother’s failure to acknowledge the 
father’s child abuse, the mother’s inability to 
complete requirements necessary for reunifica- 
tion, and the child’s bond with his foster par- 
ents. In re Adoption of D.P.E., 271 S.W.3d 670, 
2008 Tenn. App. LEXIS 385 (Tenn. Ct. App. 
July 3, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 719 (Tenn. Sept. 29, 2008). 

Termination of father’s parental rights was 
appropriate under T.C.A. § 36-1-113(i) because 
it was in the child’s best interest to do so; child 
had been in a loving and stable foster home 
since he was taken into custody over two years 
before and the father did not have a stable 
home and had refused to address his obvious 
need for counseling and therapy. In re R.L.F., 
278 S.W.3d 305, 2008 Tenn. App. LEXIS 445 
(Tenn. Ct. App. July 31, 2008), appeal denied, 
— §8.W.3d —, 2008 Tenn. LEXIS 788 (Tenn. Oct. 
20, 2008). 

Where father of two children had not ob- 
tained stable employment, had been in and out 
of jail, and continued to use cocaine, trial court 
did not err by finding that termination of pa- 
rental rights was in the best interests of the 
children under T.C.A. § 36-1-113(i); father did 
not have the ability to provide a healthy and 
safe home free of drug activity, and the children 
were doing well in foster care. In re L.M.W., 275 
S.W.3d 843, 2008 Tenn. App. LEXIS 512 (Tenn. 
Ct. App. Sept. 3, 2008), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 768 (Tenn. Oct. 6, 
2008). 

Termination of a mother’s parental rights 
was in the children’s best interests because the 
mother put little or no effort into improving her 
circumstances and in fact ended up in a wors- 
ened situation; by the time of trial, trial court 
observed that the mother had no home, job, 
income, transportation, or money, and that 
criminal charges against her were becoming 
more frequent and more serious. State v. Estes, 
284 S.W.3d 790, 2008 Tenn. App. LEXIS 773 
(Tenn. Ct. App. Dec. 30, 2008), appeal denied, 
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— $.W.3d —, 2009 Tenn. LEXIS 151 (Tenn. 
Mar. 16, 2009). 

Termination of the putative father’s rights 
was appropriate under T.C.A. § 36-1-113(c)(2), 
(i) because he presented little evidence to rebut 
the evidence that terminating his parental 
rights was in the children’s best interests. The 
children had been in the custody of the Depart- 
ment of Children’s Services, off and on, for 
almost four years; during the relatively short 
periods of time when the children were in the 
putative father’s custody, he was unable to care 
for them; he was unable to provide a safe and 
appropriate living environment, financial sup- 
port, and appropriate parental oversight to the 
children; and the evidence clearly and convinc- 
ingly showed that the putative father was un- 
able to make such a lasting adjustment in his 
circumstances that it appeared reasonably pos- 
sible that the children might be safely returned 
to him. In re Bernard T., 319 S.W.3d 586, 2010 
Tenn. LEXIS 683 (Tenn. Aug. 26, 2010). 

Termination of the mother’s parental rights 
on the grounds of abandonment by failure to 
visit and failure to support was proper pursu- 
ant to T.C.A. §§ 36-1-102(1)(A)(i) and 36-1- 
113(g)(1) because it was in the child’s best 
interest to do so. At the time of the trial, the 
mother still did not have stable, independent 
housing or stable employment; further, after 
the filing of the petition, she was arrested 
twice, once for possession of narcotics and mari- 
juana and once for public intoxication. Stephen 
v. Christy C., 384 S.W.3d 731, 2010 Tenn. App. 
LEXIS 727 (Tenn. Ct. App. Nov. 22, 2010), 
appeal denied, In re Keri C., — S.W.3d —, 2011 
Tenn. LEXIS 120 (Tenn. Feb. 17, 2011). 

Clear and convincing evidence supported a 
trial court’s finding that termination of a fa- 
ther’s parental rights was in a child’s best 
interest, T.C.A. § 36-1-113G), despite signifi- 
cant strides made by the father prior to his 
incarceration and while in prison, because the 
child had lived with a foster family since he was 
one year old, the father had no contact with the 
child for more than a year, and the father’s 
potential for early release from prison was 
unclear. In re Dominique L.H., 393 S.W.3d 710, 
2012 Tenn. App. LEXIS 719 (Tenn. Ct. App. Oct. 
11, 2012), appeal denied, In re Dominique H., 
—§8.W.3d —, 2013 Tenn. LEXIS 100 (Tenn. Jan. 
16, 2013). 

Pursuant to T.C.A. §§ 36-1-113G@) and 36-1- 
101(d), termination of parents’ rights was in 
their children’s best interests, as the children 
had been removed from the home years earlier, 
had not had any visitation with their parents, 
and had a close and loving bond with the 
woman whom they were placed with and who 
hoped to adopt them; further, neither parent 
made any meaningful effort to be reunited with 
the children. In re Dakota C.R., 404 S.W.3d 
484, 2012 Tenn. App. LEXIS 844 (Tenn. Ct. 
App. Dec. 7, 2012), appeal denied, In re Dakota 
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R., — S.W.3d —, 2013 Tenn. LEXIS 230 (Tenn. 
Mar. 6, 2013). 

Court properly entered an amended order 
denying appellee father and stepmother’s peti- 
tion to terminate a mother’s parental rights; 
though the mother had been sentenced to 12 
years in prison when children were under 
eight, T.C.A. § 36-1-113(¢)(6), the trial court 
did not err in finding that none of the nine 
factors of § 36-1-113G) supported termination, 
and that the father failed to prove by clear and 
convincing evidence that termination was in 
the best interests of the children. In re B. W., 
397 S.W.3d 105, 2013 Tenn. LEXIS 199 (Tenn. 
Feb. 21, 2013). 

Terminating a father’s parental rights was in 
a child’s best interest because the father con- 
tinued to smoke despite the child’s significant 
breathing issues, the child did not ask about 
the father or appear to be overly excited to see 
him, and the father admitted his relationship 
with the child was “slim.” In re Jacobe M.J., 434 
S.W.3d 565, 2013 Tenn. App. LEXIS 790 (Tenn. 
Ct. App. Dec. 5, 2013), appeal denied, In re 
Jacobe J., — S.W.3d —, 2014 Tenn. LEXIS 228 
(Tenn. Mar. 5, 2014). 

Termination of the mother’s parental rights 
was in the child’s best interest, as the mother 
stopped going to counseling sessions, the 
mother failed to adjust her behavior, mental 
health, or personality issues in order to provide 
a stable home for the child, the mother failed to 
effect a lasting adjustment after receiving ser- 
vices, and there was no meaningful relation- 
ship between the mother and the child. In re 
Carrington H., — S.W.3d —, 2014 Tenn. App. 
LEXIS 674 (Tenn. Ct. App. Oct. 21, 2014), affd, 
483 S.W.3d 507, 2016 Tenn. LEXIS 49 (Tenn. 
Jan. 29, 2016). 

Evidence was sufficient to support the find- 
ing that termination of the father’s parental 
rights was in his child’s best interests where 
there was no relationship between the father 
and the child as they had never met, the father 
had pleaded guilty to 20 counts of sexual ex- 
ploitation of a minor and aggravated statutory 
rape, and the father showed little interest in 
the child. In re Matthew J., 2014 Tenn. App. 
LEXIS 835 (Tenn. Ct. App. Dec. 19, 2014). 

Termination of the father’s parental rights 
was in the child’s best interests because there 
was no relationship between the father and the 
child as the father had been incarcerated for 
the entire time that the child was in the cus- 
tody of the Department of Children’s Services 
(DCS), and the father had never met his son; 
the father had pled guilty to 20 counts of sexual 
exploitation of a minor and one count of aggra- 
vated statutory rape, and had received an ef- 
fective sentence of 16 years; he had shown little 
to no interest in the child; he did not visit the 
child before he was incarcerated; and he finally 
requested a visit with the child only after the 
child had been in the custody of the DCS for 
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several months. In re Matthew J., 2014 Tenn. 
App. LEXIS 835 (Tenn. Ct. App. Dec. 19, 2014). 

Rather than working toward the return of 
the children, it appeared the mother continued 
to engage in criminal behavior and other mis- 
conduct until shortly before the termination 
petition was filed, and it was questionable 
whether her current mental health issues 
would promote the children’s well-being if re- 
turned to her; termination was in the children’s 
best interests. In re Jaylah W., 486 S.W.3d 537, 
2015 Tenn. App. LEXIS 819 (Tenn. Ct. App. Oct. 
7, 2015), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 94 (Tenn. Feb. 1, 2016). 

Termination of the mother’s parental rights 
was in the child’s best interests, as the mother 
had not made an adjustment of circumstances, 
she suffered from mental illness and behavioral 
disorders for many years, and these conditions 
had not improved, despite treatment, the 
mother had no meaningful relationship with 
the child and had no contact with him since 
2012, and returning the child to the mother’s 
care would have a detrimental effect on him. In 
re Carrington H., 483 S.W.3d 507, 2016 Tenn. 
LEXIS 49 (Tenn. Jan. 29, 2016). 

Termination was in the children’s best inter- 
ests, given in part that the mother failed to 
demonstrate lasting change in her circum- 
stances that negatively affected the children, 
she did not appreciate the serious nature of her 
shortcomings, the children were happy with 
their foster parents, and changing the chil- 
dren’s caretakers at this point would have been 
detrimental to them. In re Joseph F., 492 
S.W.3d 690, 2016 Tenn. App. LEXIS 227 (Tenn. 
Ct. App. Mar. 31, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 377 (Tenn. May 
10, 2016). 

Termination was in the child’s best interest, 
in part as the father’s plans after being re- 
leased from prison were uncertain, he had not 
seen the child for almost a year and a half, it 
was not in the child’s best interests to wait any 
longer, and the child had done well in her 
pre-adoptive foster homes. In re Navada N., 
498 S.W.3d 579, 2016 Tenn. App. LEXIS 367 
(Tenn. Ct. App. May 23, 2016). 

Termination was in the children’s best inter- 
est, in part as it was unclear whether the 
mother would be able to stop abusing drugs, 
she lacked the ability to prioritize the needs of 
the children over her own, and the children 
were doing well in their pre-adoptive foster 
homes. In re Navada N., 498 S.W.3d 579, 2016 
Tenn. App. LEXIS 367 (Tenn. Ct. App. May 23, 
2016). 

Termination of mother’s parental rights was 
in the children’s best interest, as the mother 
failed to maintain her sobriety and failed two 
hair follicle drug tests, the children had no 
meaningful relationship with the mother, de- 
spite the fact that the mother maintained regu- 
lar visitation with the children, and changing 
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caretakers would have a detrimental effect on 
the children. In re I.E.A., 511 S.W.3d 507, 2016 
Tenn. App. LEXIS 503 (Tenn. Ct. App. July 20, 
2016). 

Clear and convincing evidence showed termi- 
nation of a father’s parental rights was in a 
child’s best interest because (1) the father did 
not consistently visit the child, (2) the father 
was unable to acknowledge the wrongfulness of 
the father’s participation in the child’s abuse, 
(3) the father did not consistently participate in 
required treatment, and (4) the father’s contact 
with the child led to a deterioration of the 
child’s mental health. In re Daymien T., 506 
S.W.3d 461, 2016 Tenn. App. LEXIS 540 (Tenn. 
Ct. App. July 27, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 752 (Tenn. Oct. 
21, 2016). 

Evidence was sufficient to support the trial 
court’s finding that termination of the father’s 
parental rights was in his children’s best inter- 
ests because there was no evidence that the 
mother’s supervised presence in the grandpar- 
ents’ home posed a risk of harm to the children, 
the father had engaged in drug use and crimi- 
nal activity while residing with the mother and 
one child, he presented no evidence regarding 
the specific details of where he would reside 
after being released from prison, he had had no 
contact with the children since a visit in 2014, 
and the children had bonded with their grand- 
parents who wished to adopt them. In re Brax- 
ton M., 531 S.W.3d 708, 2017 Tenn. App. LEXIS 
454 (Tenn. Ct. App. July 5, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 639 
(Tenn. Sept. 29, 2017). 

Record on appeal did not contain clear and 
convincing evidence establishing that termina- 
tion of the mother’s parental rights was in the 
children’s best interests, as the mother ob- 
tained and held a job for more than two years, 
obtained safe and stable housing, the children 
had lived with the mother for two years were 
very attached to her, removing the children 
from the mother would have a detrimental 
impact on them, and the mother had not failed 
a drug test for over three years prior to trial. In 
re Gabriella D., 531 S.W.3d 662, 2017 Tenn. 
LEXIS 573 (Tenn. Sept. 29, 2017). 

Grandparents failed to show that termina- 
tion of the father’s rights was in the child’s best _ 
interest, as the father maintained visitation 
with the child, had a meaningful relationship 
with her, plus the guardian ad litem found that 
it would not be in the child’s best interest to 
sever only the father’s rights in this case. In re 
Addalyne S., 556 S.W.3d 774, 2018 Tenn. App. 
LEXIS 225 (Tenn. Ct. App. Apr. 26, 2018). 

Termination of the mother’s parental rights 
was not in the best interest of the children 
given the mother’s attempts to maintain a 
relationship with the children and petitioners’ 
interference with the mother’s ability to contact 
the children. In re Johnathan M., 591 S.W.3d 
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546, 2019 Tenn. App. LEXIS 10 (Tenn. Ct. App. 
Jan. 8, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 194 (Tenn. Apr. 2, 2019). 

Termination of the mother’s rights was in the 
children’s best interest, as she had not made 
lasting adjustments necessary to make it safe 
for the children to be returned to her; she had 
not seen the children for more than a year, she 
never paid child support, and to remove the 
children from their foster home would be detri- 
mental to them. In re Gabriella H., — S.W.3d 
—, 2019 Tenn. App. LEXIS 12 (Tenn. Ct. App. 
Jan. 8, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 75 (Tenn. Feb. 11, 2019). 

Termination of the mother’s parental rights 
for abandonment by willful failure to visit was 
proper because her visitation was merely token 
visitation; and it was in the child’s best interest 
as the mother did not have a job, she had not 
regularly visited or spoken with the child, she 
did not provide any support for the child, she 
and the child did not have a meaningful rela- 
tionship, and the child was well-cared for by the 
grandparents and was thriving in their custody. 
In re Jayla H., — S.W.3d —, 2019 Tenn. App. 
LEXIS 16 (Tenn. Ct. App. Jan. 14, 2019). 

Termination of the father’s parental rights 
for failure to establish paternity was proper 
and in the child’s best interest as he never filed 
anything to establish paternity, never paid any 
support for the child, never provided the child 
with any presents, cards, or letters, never ex- 
ercised any meaningful visitation with the 
child, and had no relationship with the child; 
and the child was thriving in the care of the 
grandparents. In re Jayla H., — S.W.3d —, 
2019 Tenn. App. LEXIS 16 (Tenn. Ct. App. Jan. 
14, 2019). 

Trial court’s determination that termination 
of the father’s parental rights was in the child’s 
best interests was supported by sufficient evi- 
dence because it showed that the father failed 
to visit the child even once during the four 
months preceding his incarceration, giving up 
the opportunity to establish any real relation- 
ship with the child, the father was twice pa- 
roled after the child’s birth and made poor 
decisions that resulted in his re-incarceration, 
and the mother had voluntarily surrendered 
her rights in order to allow the child’s adoption 
by her brother and his wife. In re Jeffery D., — 
S.W.3d —, 2019 Tenn. App. LEXIS 30 (Tenn. Ct. 
App. Jan. 24, 2019). 

Termination of the mother’s parental rights 
was in the children’s best interests as her 
failure to adequately combat her drug issues 
threatened the children’s ability to be raised in 
a safe environment; and there was ample evi- 
dence to suggest that achieving any long-term 
sobriety was a speculative proposition. In re 
Mickeal Z., — S.W.3d —, 2019 Tenn. App. 
LEXIS 29 (Tenn. Ct. App. Jan. 25, 2019). 

There was clear and convincing evidence that 
termination of the parents’ rights was in the 
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child’s best interests because the physical envi- 
ronment of their home was unhealthy and 
unsafe, the child had improved physically and 
mentally ever since she was removed from the 
parents’ custody, and a change in caretakers 
and physical environment would have had a 
negative effect on the child’s emotional, psycho- 
logical, and medical conditions. In re Savannah 
M., — 8.W.3d —, 2019 Tenn. App. LEXIS 44 
(Tenn. Ct. App. Jan. 28, 2019). 

There was clear and convincing evidence to 
establish that the termination of the mother’s 
parental rights was in the child’s best interest 
because the mother had not made an adjust- 
ment of circumstances necessary for the child’s 
return or maintained regular visitation with 
him, she failed to maintain a meaningful rela- 
tionship with him during her absence, she 
admitted that she did not wish to regain cus- 
tody but only wanted to reestablish her rela- 
tionship with the child, the mother failed to 
remit child support, and the child had been 
living with his grandparents for almost four 
years and a change in caretakers would be 
detrimental to his emotional condition. In re 
Ethan M., —S.W.3d —, 2019 Tenn. App. LEXIS 
45 (Tenn. Ct. App. Jan. 29, 2019). 

Clear and convincing evidence showed termi- 
nation of a mother’s parental rights was in her 
child’s best interest because (1) the mother did 
not adjust her circumstances to allow the 
child’s safe return, (2) she failed to effect a 
lasting adjustment to her circumstances after 
being provided with reasonable assistance such 
that a lasting change did not reasonably appear 
possible, (3) her home was unhealthy and un- 
safe due to criminal activity and drug use; (4) 
she was consistently unable to care for the child 
in a safe and stable manner due to her use of 
alcohol and controlled substances, (5) her men- 
tal and/or emotional status would be detrimen- 
tal to the child, and (6) she paid little to no child 
support. In re J’Khari F., — S.W.3d —, 2019 
Tenn. App. LEXIS 60 (Tenn. Ct. App. Jan. 31, 
2019). 

It was in a child’s best interests for the 
parental rights of the child’s mother to be 
terminated because no meaningful relationship 
existed between the child and the mother, the 
child would have suffered emotional and psy- 
chological harm if there was a change of care- 
givers at that point in time, and the child was 
thriving with and had become fully integrated 
in and formed a strong and positive bond with a 
relative’s home and family with whom the child 
had been living for a few years and which 
wished to adopt the child. In re Melinda N., — 
S.W.3d —, 2019 Tenn. App. LEXIS 69 (Tenn. Ct. 
App. Feb. 7, 2019). 

Termination of the mother’s parental rights 
was in the best interest of the children given 
the mother’s continued use of drugs and in- 
volvement in criminal activity, the mother’s 
belief that an individual she was going to live 
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with was innocent of sexual abuse charges 
despite his conviction, and the stability the 
children had with appellants, who wished to 
adopt them. In re Autumn L., — S.W.3d —, 
2019 Tenn. App. LEXIS 73 (Tenn. Ct. App. Feb. 
8, 2019). 

Terminating the mother’s parental rights 
was not in the child’s best interest, because, at 
the time of trial, the mother was employed, 
drug free, living in a safe home, participating in 
drug treatment and mental health therapy, and 
the child had a relationship with the mother. In 
re Serenity W., — S.W.3d —, 2019 Tenn. App. 
LEXIS 75 (Tenn. Ct. App. Feb. 8, 2019). 

Termination of a mother’s parental rights 
was in the children’s best interest because the 
mother was not engaged in visitation and often 
allowed unsafe behavior to take place, there 
were issues of drug use in the mother’s home, 
the children did not have a particularly mean- 
ingful relationship with the mother, the chil- 
dren were bonded with their foster parents who 
wished to adopt them, the children markedly 
improved following the suspension of contact 
with the mother due to allegations of sexual 
abuse, and the mother had not paid child sup- 
port. In re H. A., — S.W.3d —, 2019 Tenn. App. 
LEXIS 78 (Tenn. Ct. App. Feb. 12, 2019). 

Clear and convincing evidence showed termi- 
nation of a mother’s parental rights was in a 
child’s best interest because a preponderance of 
the evidence showed the mother had no bond 
with the child, due to the mother’s persistent 
failure to have contact with the child. In re 
Paetyn M., — S.W.38d —, 2019 Tenn. App. 
LEXIS 81 (Tenn. Ct. App. Feb. 14, 2019). 

Trial court properly determined that termi- 
nation of the father’s parental rights was in the 
children’s best interest because the father did 
not have a home outside of prison, he had been 
incarcerated for most of one child’s life and the 
entirety of the other child’s life, he was serving 
a 10-year sentence for robbery, he had not 
established a meaningful relationship with the 
children, he had a lengthy history of criminal 
activity and drug and alcohol use, and the 
children had lived with their foster parents, 
who wished to adopt them, for either the ma- 
jority or the entirety of their lives. In re Lail- 
onnii J.. — S.W.3d —, 2019 Tenn. App. LEXIS 
89 (Tenn. Ct. App. Feb. 19, 2019). 

Chancery court properly terminated a fa- 
ther’s parental rights as in the best interest of 
the child because the testimony from both sides 
was that the child did not have any meaningful 
relationship with the father, the record showed 
that the mother and stepfather had raised the 
child, and had a very strong relationship with 
the child, and that the stepfather was basically 
the only father that the child had known. In re 
Maddox G., — S.W.3d —, 2019 Tenn. App. 
LEXIS 96 (Tenn. Ct. App. Feb. 25, 2019). 

Although a juvenile court may have given 
insufficient weight to a mother’s relationship 
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with the children, there was clear and convinc- 
ing evidence that termination of both parents’ 
rights was in the children’s best interest be- 
cause of the parents’ lack of adjustment in 
circumstances over a two-year period, their 
inconsistent visitation, and the children’s 
strong bond with the foster family. The parents 
had substance abuse issues, were repeatedly 
arrested, and did not show improvement in 
their parenting skills. In re Julian J.. —S.W.3d 
—, 2019 Tenn. App. LEXIS 99 (Tenn. Ct. App. 
Feb. 26, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 250 (Tenn. June 11, 2019). 

Termination of a father’s parental rights was 
in the best interest of the father’s children 
because the father’s incarceration precluded 
the father’s ability to properly care and provide 
for the children.and substantially inhibited the 
father’s ability to maintain regular visitation or 
other contact with the children. Moreover, al- 
lowing the children to remain with their foster 
family, with which they were doing well and 
which wanted to adopt them, provided the 
children with their best chance for future sta- 
bility. In re D.V., — S.W.3d —, 2019 Tenn. App. 
LEXIS 111 (Tenn. Ct. App. Mar. 6, 2019). 

Clear and convincing evidence supported the 
trial court’s finding that termination of a fa- 
ther’s parental rights was in the best interest of 
the child because there was no evidence the 
father made any change in his circumstances 
such as to make it safe or in the child’s best 
interests to place the child in his home; there 
was no relationship at all between the child and 
the father, and it would be detrimental to the 
child’s emotional, psychological and medical 
condition to change caretakers. In re Rilyn S., 
— §.W.3d —, 2019 Tenn. App. LEXIS 124 
(Tenn. Ct. App. Mar. 12, 2019). 

Termination was in the child’s best interests 
because the mother failed to make an appre- 
ciable change in her lifestyle and living condi- 
tions; she did not visit the child regularly; she 
did not have a meaningful relationship with the 
child; returning the child to the mother would 
have an adverse impact on the child as the 
foster parent was the only parental figure that 
the child had known; the father had possessed 
child pornography and the mother had volun- 
tarily maintained relationships with two abu- 
sive men; and the mother was unable to be a 
safe and stable caregiver. In re Laura F., — 
S.W.3d —, 2019 Tenn. App. LEXIS 200 (Tenn. 
Ct. App. Apr. 29, 2019). 

Evidence was sufficient to support the trial 
court’s determination that termination of the 
mother’s parental rights was in the child’s best 
interests because it showed that despite assis- 
tance by DCS, the mother continued to use 
illegal drugs and had not demonstrated stabil- 
ity such that she could care for the child, the 
case worker expressed concerns respecting 
drug use by the grandmother, with whom the 
mother lived, and the child enjoyed a strong 


203 


bond with the foster parents, who wished to 
adopt the child. In re Kaden W., — S.W.3d —, 
2019 Tenn. App. LEXIS 230 (Tenn. Ct. App. 
May 18, 2019). 

Termination of the father’s parental rights 
was in the children’s best interests because he 
continued to fail drug screens; he would not 
return the caseworker’s phone calls; the last 
time he saw his children was nine months prior 
at a court hearing; it could not be said there 
was any type of meaningful relationship with 
the children as he had had literally no contact 
with them; there were many acts of serious 
domestic violence in the home between the 
parents and the children saw it; his drug use 
made it impossible to safely care for himself 
much less the children; his criminal conduct 
continued through the trial of the case; and the 
children were thriving in their foster home and 
were doing well in school. In re Trey S., — 
S.W.3d —, 2019 Tenn. App. LEXIS 303 (Tenn. 
Ct. App. June 20, 2019). 

Termination of the mother’s parental rights 
was in the children’s best interests because she 
continued to struggle with substance abuse to 
the extent that it was unsafe for the children to 
be returned to her home; she had not had 
unsupervised visits or overnight visits since the 
trial home visit was revoked; it could not be 
said there was a meaningful relationship with 
the mother as the foster mother testified the 
children had asked to be adopted; there were 
many acts of serious domestic violence in the 
home between the parents and the children 
saw it; she had continued to incur criminal 
charges throughout the pendency of the case; 
and the children were thriving in their foster 
home and were doing well in school In re Trey 
S., — S.W.3d —, 2019 Tenn. App. LEXIS 303 
(Tenn. Ct. App. June 20, 2019). 

Termination of the mother’s rights was in the 
children’s best interests; the children were re- 
moved from the mother’s care after she was 
involuntarily hospitalized, the court only had 
the mother’s word that she was adequately 
managing her mental health issues, and in 
light of her seeming nonchalance about those 
issues, there was troubling uncertainty about 
her prospects for safely parenting the children 
any time soon. Furthermore, the children were 
thriving in the foster mother’s care. In re Char- 
lie-Lynn P, — S.W.3d —, 2019 Tenn. App. 
LEXIS 322 (Tenn. Ct. App. June 27, 2019), 
appeal denied, In re Charlie-Lynn P., — $.W.3d 
—, 2019 Tenn. LEXIS 335 (Tenn. July 18, 
2019). 

Termination of parental rights was in chil- 
dren’s best interests because the evidence did 
not preponderate against findings that (1) the 
parents’ circumstances had not changed since 
the children were removed, (2) the parents did 
not attempt to do anything on a permanency 
plan, (3) the parents did not visit the children, 
(4) the children had no relationship with the 


ADOPTION 


36-1-113 


parents, (5) returning the children to the par- 
ents would harm the children, and (6) the 
parents prevented reasonable efforts to assist 
the parents by directing the Department of 
Children’s Services to only contact the parents 
through counsel and then failing to maintain 
contact with counsel. In re Nicholas C., — 
S.W.3d —, 2019 Tenn. App. LEXIS 348 (Tenn. 
Ct. App. July 15, 2019). 

Each of the nine statutory best interest fac- 
tors weighed in favor of a finding that termina- 
tion of a mother’s rights was in the best interest 
of the child because the mother continued to 
abuse illegal drugs, and she only visited the 
child after finding out that a petition to termi- 
nate her parental rights had ben filed; the child 
had not established a meaningful relationship 
with the mother, and the child had successfully 
bonded with his foster parents. In re K.S., — 
S.W.3d —, 2019 Tenn. App. LEXIS 376 (Tenn. 
Ct. App. Aug. 2, 2019). 

Termination of the father’s parental rights 
was in the child’s best interest because there 
was warrant out for the father’s arrest, the 
Department of Children’s Services has made 
efforts to help the father, it would be difficult to 
say the rather and the child had a meaningful 
relationship, and the child had bonded with 
and was doing well in the foster parents’ house. 
In re Keagan P., — S.W.3d —, 2019 Tenn. App. 
LEXIS 377 (Tenn. Ct. App. Aug. 5, 2019). 

Termination of the mother’s parental rights 
was in the children’s best interests because the 
mother had failed two drug screens while she 
was incarcerated; the lack of a meaningful 
relationship between the children and the 
mother was the mother’s fault; and the mother 
demonstrated that she was unable or unwilling 
to provide stable care for the children as she 
had a past practice of letting her mother care 
for the children, she discontinued her depres- 
sion medication, and she rekindled a bad ro- 
mantic relationship. In re Khloe B., — S.W.3d 
—, 2019 Tenn. App. LEXIS 415 (Tenn. Ct. App. 
Aug. 26, 2019). 

Termination of the mother’s parental rights 
was in the best interests of the child because 
the mother failed to affect a lasting adjustment 
for a sufficient period of time to indicate that 
her lifestyle would change; she had no mean- 
ingful relationship with the child; a change in 
caretakers would cause a detrimental effect on 
the child as her foster family was the only one 
she had ever known; and the mother’s history 
of drug abuse, both during and after her preg- 
nancy, indicated an environment that could be 
abusive to the child and could create an unsafe 
and unstable home for her. In re Jayda S., — 
S.W.3d —, 2019 Tenn. App. LEXIS 416 (Tenn. 
Ct. App. Aug. 26, 2019). 

Despite the father’s love and concern for the 
children, his steady employment history, and 
his willingness to provide for them, termination 
of the father’s parental rights was in the best 
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interest of the children given his failure to 
obtain suitable housing in the three years since 
removal, questions regarding whether he was 
capable of providing a suitable environment, 
and the fact that the children had bonded with 
the foster family and were thriving. In re Jani- 
yah J., — S.W.3d —, 2019 Tenn. App. LEXIS 
434 (Tenn. Ct. App. Sept. 4, 2019). 

Termination of the mother’s rights was in the 
child’s best interests; the mother was unable to 
provide a safe home, she had recently relapsed, 
whether she could effectively provide safe and 
stable care for the child was questionable, and 
the child was bonded to his foster family. In re 
Josiah T., — S.W.3d —, 2019 Tenn. App. LEXIS 
482 (Tenn. Ct. App. Oct. 2, 2019). 

Termination of the father’s parental rights 
was in the best interest of the child, as the 
father was incarcerated for several more years, 
leaving him unable to care for the child for a 
significant period of time, the child had bonded 
with the stepfather and had only ever lived 
with the mother, and a change of caretakers at 
this point in the child’s life would be detrimen- 
tal to his emotional condition. In re Brendan G., 
— S.W.3d —, 2019 Tenn. App. LEXIS 501 
(Tenn. Ct. App. Oct. 9, 2019). 

There was clear and convincing evidence that 
termination of a father’s parental rights was in 
the child’s best interests because aside from a 
nine-month period, the mother and the child 
lived at home with her parents, and the father 
had no meaningful relationship with the child 
and had not seen the child since the mother’s 
death. In re Channing M., — S.W.3d —, 2019 
Tenn. App. LEXIS 516 (Tenn. Ct. App. Oct. 23, 
2019). 

Evidence clearly and convincingly supports 
the finding that termination of the mother’s 
parental rights was in the child’s best interest; 
he had not lived with her and had not had 
consistent, quality time with her since he was 
six months old, the child testified that he liked 
living with his grandparents, and the mother’s 
lifestyle was unstable, as she engaged in drug 
and other criminal activity. In re Dylan S., — 
S.W.3d —, 2019 Tenn. App. LEXIS 518 (Tenn. 
Ct. App. Oct. 23, 2019). 

Termination of a father’s parental rights was 
in the children’s best interest because the fa- 
ther had failed to make a lasting adjustment to 
the father’s circumstances. The father had a 
long history of drug use and had not success- 
fully been rehabilitated, had engaged in crimi- 
nal activity which resulted in a lengthy period 
of incarceration and rendered the father unable 
to consistently visit or provide support for the 
children, and had committed severe child 
abuse. In re B.A., — S.W.3d —, 2019 Tenn. App. 
LEXIS 549 (Tenn. Ct. App. Nov. 12, 2019). 

Sufficient evidence supported the trial court’s 
determination that termination of the father’s 
parental rights was in the child’s best interest 
because it showed that the no-contact order 
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was quickly superseded by an order permitting 
the father to visit the child, there was no 
evidence that the father ever attempted to 
contact the child after his incarceration, the 
father’s testimony supported the inference that 
he was out of contact with the child from June 
2013 to December 2015, and the practical de- 
tails of the father’s return to society after his 
incarceration ended were uncertain. In re Tra- 
vis R., —S.W.3d —, 2019 Tenn. App. LEXIS 557 
(Tenn. Ct. App. Nov. 18, 2019). 

Termination of a mother’s parental rights to 
the mother’s children was in the best interest of 
the children because the mother had not made 
changes to the mother’s conduct or circum- 
stances—regarding the mother’s inability to 
maintain stable housing and failure to address 
mental health needs—such that it was safe for 
the children to return to the mother’s custody, 
no meaningful relationship existed between the 
children and the mother, and removing the 
children from the foster home would have been 
detrimental to their stability and progress. In 
re Deishun M., — S.W.3d —, 2019 Tenn. App. 
LEXIS 562 (Tenn. Ct. App. Nov. 18, 2019). 

Termination of a mother’s parental rights 
was in the children’s best interest because, 
despite the mother’s tardy completion of per- 
manency plan tasks, the evidence proved that it 
was unlikely that the mother soon would have 
been able to parent the children. It was not at 
all evident that the mother had remedied the 
conditions which led to the mother being un- 
able to care for the children—the mother’s 
housing situation, drug abuse, and lack of in- 
come—while the children were happy and had 
bonded in the foster home. In re Malik G., — 
S.W.3d —, 2019 Tenn. App. LEXIS 564 (Tenn. 
Ct. App. Nov. 21, 2019). 

Termination of a father’s parental rights was 
in the child’s best interests because the father’s 
unfortunate history with illegal drugs had been 
a serious issue in the case, and the record 
evidenced that the father made less than satis- 
factory progress; the child’s foster mother tes- 
tified that the child was doing well and that the 
child did not talk about the father, and there 
had been prolonged periods where the father 
had not seen the child. In re Jayda H., — 
S.W.3d —, 2019 Tenn. App. LEXIS 571 (Tenn. 
Ct. App. Nov. 25, 2019). 

Termination of the mother’s parental rights 
was in the best interest of the child because the 
mother failed to address her mental health 
issues; she had not demonstrated an ability or 
willingness to parent the child; the child had no 
bond with the mother; and the child had 
bonded with her foster parents, who wished to 
adopt her. In re Draven K., — S.W.3d —, 2020 
Tenn. App. LEXIS 2 (Tenn. Ct. App. Jan. 7, 
2020). 

Merely stating that it considered the statu- 
tory factors regarding best interest is insuffi- 
cient for the trial court to discharge its obliga- 
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tion to engage in the necessary inquiry as to 
whether or not termination of parental rights is 
in the child’s best interest. In re A.W., — S.W.3d 
—, 2020 Tenn. App. LEXIS 5 (Tenn. Ct. App. 
Jan. 8, 2020). 

Termination of the father’s parental rights 
was in the children’s best interests because, 
inter alia, he was incarcerated on a lengthy 
sentence and could not provide a safe home for 
the children; he did not broadly participate in 
the recommendations of the permanency plan 
or act in a way that would make lasting adjust- 
ments appear possible; he had little to no mean- 
ingful relationship with the children; a change 
of caretakers and physical home would have a 
profoundly negative effect on the children, who 
were well-adjusted to their foster home; and 
the father had sexually abused at least one 
other child who lived in the same household as 
the children. In re O.W., — S.W.3d —, 2020 
Tenn. App. LEXIS 7 (Tenn. Ct. App. Jan. 9, 
2020). 

Termination was in the child’s best interests 
where the mother had not made a lasting 
change, maintained regular visitation, or given 
up her drug use. In re Emma S., — S.W.3d —, 
2020 Tenn. App. LEXIS 8 (Tenn. Ct. App. Jan. 
9, 2020). 

Termination of the father’s rights was in the 
best interest of the children since he continued 
to maintain a relationship with the mother 
despite her drug use, the continued incidents of 
domestic violence, and the father failed to com- 
plete family counseling. In re Mahaley P., — 
S.W.3d —, 2020 Tenn. App. LEXIS 10 (Tenn. Ct. 
App. Jan. 9, 2020). 

Evidence was insufficient to support the trial 
court’s determination that termination of the 
mother’s parental rights was in the children’s 
best interests because the mother had made no 
lasting progress in providing a safe and stable 
home life for the children in the nearly five 
years that they have been in DCS custody, she 
missed many visitations, she did not have a 
meaningful relationship with the children, she 
made no effort to learn how to take care of her 
daughter’s medical needs, and the children 
were happy and healthy with their new family, 
where their emotional and medical needs are 
provided for. In re Ronon G., — S.W.3d —, 2020 
Tenn. App. LEXIS 14 (Tenn. Ct. App. Jan. 16, 
2020). 

Terminating parents’ parental rights was in 
children’s best interest because (1) the parents 
refused treatment, (2) reasonable efforts had 
been made to assist the parents, and (3) the 
children improved while living with the chil- 
dren’s current custodian. In re C.L., — S.W.3d 
—, 2020 Tenn. App. LEXIS 20 (Tenn. Ct. App. 
Jan. 21, 2020), appeal denied, In re Carson L., 
— §$.W.3d —, 2020 Tenn. LEXIS 419 (Tenn. 
May 21, 2020), appeal denied, In re Carson L., 
— §.W.3d —, 2020 Tenn. LEXIS 423 (Tenn. 
May 27, 2020). 
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Evidence was sufficient to support the trial 
court’s determination that termination of the 
father’s parental rights was in the child’s best 
interest because the father was still incarcer- 
ated at the time of the hearing and would not be 
released for at least another year, the child was 
bonded with her step-father, and a change of 
caretakers would be detrimental to her emo- 
tional condition when she had not visited with 
the father since her first birthday and did not 
know her step-father was not her biological 
parent. In re Aubrie W., — S.W.3d —, 2020 
Tenn. App. LEXIS 21 (Tenn. Ct. App. Jan. 21, 
2020), review denied and ordered not pub- 
lished, — S.W.38d —, 2020 Tenn. LEXIS 224 
(Tenn. Apr. 15, 2020). 

Termination of mother’s parental rights was 
in the children’s best interest because the 
mother had not been willing and able to make 
the choices needed to parent the children in the 
over four years from their removal and ap- 
peared unlikely to be willing to take the neces- 
sary steps in the near future as the mother 
lived in a camper, continued to use drugs, and 
associated with others that did so and the 
mother’s visitation was supervised and mini- 
mal. Furthermore, the children were well-pro- 
vided for in the care of the father and the 
father’s wife. In re Michael W., — S.W.3d —, 
2020 Tenn. App. LEXIS 24 (Tenn. Ct. App. Jan. 
23, 2020). 

Evidence was sufficient to support the trial 

court’s determination that termination of the 
father’s parental rights was in the child’s best 
interest because the trial court found that the 
father knew the child’s address but did not send 
her any gifts, cards, or letters, the trial court 
found that the relationship between them was 
destroyed by the three years of no contact 
between them, the trial court found, based on 
the child’s in-court testimony, that there ap- 
peared to be no likelihood of the establishment 
of a meaningful relationship between the father 
and the child even if the father’s parental rights 
are not terminated, and the trial court found 
that forcing the child to have a relationship 
with the father would be detrimental to her. In 
re Kelsea L., — S.W.38d —, 2020 Tenn. App. 
LEXIS 31 (Tenn. Ct. App. Jan. 27, 2020), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 354 
(Tenn. May 13, 2020). 
- Terminating the mother’s parental rights 
was in the child’s best interests; the mother had 
pleaded guilty to child abuse, failed to comply 
with or complete any permanency plan require- 
ments, failed to show that she could provide a 
safe physical environment for the child, failed 
to provide any financial support for the child, 
and changing caretakers and the child’s physi- 
cal environment would likely have a negative 
effect on the child. In re Imerald W., — S.W.3d 
—, 2020 Tenn. App. LEXIS 48 (Tenn. Ct. App. 
Jan. 31, 2020). 
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Termination of the mother’s parental rights 
was in the children’s best interests because she 
had not made an adjustment of circumstance, 
conduct, or conditions; she had not effected a 
lasting adjustment after reasonable efforts 
made by the Tennessee Department of Chil- 
dren’s Services; she had not maintained regu- 
lar visitation or other contact with the children, 
resulting in the deterioration in the meaningful 
bond between the mother and the children; she 
had shown neglect toward the children; chang- 
ing caretakers would have a detrimental effect 
on the children; and all of the children had 
made positive progress while in protective cus- 
tody. In re Serenity S., —S.W.3d —, 2020 Tenn. 
App. LEXIS 45 (Tenn. Ct. App. Jan. 31, 2020). 

Termination of the mother’s rights was in the 
best interests of the children; the mother had 
not made a lasting adjustment of circum- 
stances in four years the children have been in 
department custody, despite being provided as- 
sistance, and questioned remained about her 
ability to provide a safe home. In re Benjamin 
P., — $.W.38d —, 2020 Tenn. App. LEXIS 54 
(Tenn. Ct. App. Feb. 4, 2020). 

Trial court properly determined that it was 
not in a child’s best interest for the father’s 
parental rights to be terminated because his 
failure to visit the child within the statutory 
four-month period was not willful where his 
efforts to visit the child were thwarted by the 
mother, and, while the father did not support or 
make reasonable payments towards the sup- 
port of the child, the child was still young 
enough that the father should be able to estab- 
lish a meaningful relationship with him. In re 
Archer R., — S.W.3d —, 2020 Tenn. App. LEXIS 
68 (Tenn. Ct. App. Feb. 19, 2020). 

Termination of parental rights was in a 
child’s best interest because neither parent was 
capable of providing a safe environment or safe 
and stable care for the child as the mother 
physically abused the child to the point of 
fracturing the child’s ribs and causing hemor- 
rhaging in the child’s brain, while the father 
knew the child was being abused and failed to 
protect the child. Further, the child was thriv- 
ing in foster care with parents who wished to 
adopt the child, while the parents had not 
provided financial support. In re Kyland F., — 
S.W.3d —, 2020 Tenn. App. LEXIS 86 (Tenn. Ct. 
App. Feb. 27, 2020). 

Termination of a mother’s parental rights 
was in the children’s best interest where de- 
spite a multitude of help from the Department 
of Children’s Services, she was no closer to 
providing a safe and stable home for her chil- 
dren at the time of trial as she was at the 
removal, she had not maintained consistent 
visitation with the children. The children were 
currently in a stable home that provided for 
their needs, and the mother neglected the chil- 
dren and exposed them to drug use in her 
home. Despite her progress, she simply could 
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not care for the children in any real fashion as 
she had no permanent home and no reliable 
method to transport herself and her children 
where they needed to go. In re Jadarian C., — 
S.W.3d —, 2020 Tenn. App. LEXIS 87 (Tenn. Ct. 
App. Feb. 27, 2020). 

Termination was in the child’s best interests; 
the father acknowledged that the child should 
remain with petitioners in part because the 
child did not recognize the father as his father, 
he failed to attempt to contact the child despite 
having access to reasonable means to do so, and 
a change in the child’s caretakers and physical 
environment would likely have a harmful effect 
on the child’s emotional and psychological con- 
ditions. In re Bentley Q., — S.W.3d —, 2020 
Tenn. App. LEXIS 103 (Tenn. Ct. App. Mar. 11, 
2020). 

Evidence supported the trial court’s determi- 
nation that termination of the mother’s paren- 
tal rights was in the children’s best interest 
because it showed that she failed to address 
mental health issues, her involvement with 
abusive males, or her continuing use of serious, 
illegal drugs, she failed to maintain regular 
visitation with one child despite considerable 
efforts by the service provider, and children fit 
in with the foster home, who wished to adopt 
them. In re Gracie H. Y., — S.W.3d —, 2020 
Tenn. App. LEXIS 110 (Tenn. Ct. App. Mar. 16, 
2020), appeal dismissed, In re Gracie Y., — 
S.W.3d —, 2020 Tenn. LEXIS 462 (Tenn. June 
19, 2020). 

Termination of parental rights was in the 
best interest of the children because the father 
had not made changes in the father’s circum- 
stances that would have made it safe for the 
children to return home, as the father was 
using drugs, had not adequately addressed sub- 
stance abuse or mental health needs, was in 
and out of incarceration, lacked stable housing, 
transportation, or income, and had completed 
none of the requirements of the permanency 
plan. The children also bonded with their foster 
family, and the foster parents desired to adopt 
them. In re Nevaeh B., — S.W.3d —, 2020 Tenn. 
App. LEXIS 133 (Tenn. Ct. App. Mar. 31, 2020). 

Sufficient evidence supported the trial court’s 
determination that termination of the mother’s 
parental rights was in the child’s best interest 
because the mother’s continued methamphet- 
amine use and inability to complete treatment 
indicated a failure to make a lasting adjust- 
ment of circumstances so as to allow a safe 
return of the child to the mother’s custody, the 
mother had not seen the child since visitation 
was suspended nearly one year before the ter- 
mination hearing and had not maintained a 
meaningful relationship with him since then, 
the trial court found that a change in caretak- 
ers would likely worsen the child’s emotional, 
psychological, and mental conditions, and the 
child’s health and behavior had improved while 
living in a pre-adoptive foster home. In re 
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Caydan T., — S.W.3d —, 2020 Tenn. App. 
LEXIS 143 (Tenn. Ct. App. Apr. 7, 2020). 

There was clear and convincing evidence to 
establish that termination of the father’s pa- 
rental rights was in the best interest of the 
child because it showed that a meaningful 
relationship had not been established between 
him and the child, he did not participate in the 
child’s education, the trial court found that a 
change of caretakers and physical environment 
would likely have a negative effect on the 
child’s emotional, psychological, and medical 
condition, the father’s home was not safe for the 
child, and he failed to make a single child 
support payment and did not pay his half of the 
child’s outstanding dental bill. In re Zaylee W., 
— §.W.3d —, 2020 Tenn. App. LEXIS 145 
(Tenn. Ct. App. Apr. 9, 2020), overruled, In re 
Neveah M., — S.W.3d —, 2020 Tenn. LEXIS 
591 (Tenn. Dec. 10, 2020). 

Termination of the mother’s and the father’s 
parental rights was in the child’s best interest, 
as the record showed that the mother’s home 
was not a safe place given the criminal records 
of both parents and the mother’s drug abuse 
and manufacture of methamphetamine, to 
which the child was exposed. In addition, both 
parents were incarcerated, which resulted in 
not developing a relationship with the child, a 
lack of visitation and failure to provide any sort 
of support for the child, who deserved the 
stability, permanence, and safe, loving home. In 
re Eli S., — S.W.3d —, 2020 Tenn. App. LEXIS 
150 (Tenn. Ct. App. Apr. 9, 2020), overruled, In 
re Neveah M., — S.W.3d —, 2020 Tenn. LEXIS 
591 (Tenn. Dec. 10, 2020). 

Termination of the father’s parental rights 
was in the child’s best interest because, al- 
though the father had been released from in- 
carceration and there was no evidence his home 
was unsafe, the father had not paid consistent 
child support, had not maintained consistent 
visitation, and did not have any relationship 
with the child. In re London B., — S.W.3d —, 
2020 Tenn. App. LEXIS 155 (Tenn. Ct. App. Apr. 
14, 2020). 

The best interests of a child were served by 
terminating the mother’s parental rights be- 
cause the mother was in no position to parent 
the child at that point given the mother’s unre- 
solved drug problem and failure to take any 
meaningful steps to address the problem until 
weeks before trial. Furthermore, the evidence 
indicated that the child was very attached to 
the child’s foster family, which was a preadop- 
tive home. In re Madux F., — S.W.3d —, 2020 
Tenn. App. LEXIS 166 (Tenn. Ct. App. Apr. 16, 
2020). 

Termination of the mother’s rights was in the 
child’s best interest; the testimony on which the 
mother relied on did not preponderate against 
the trial court’s findings, and the evidence 
showed that the mother neglected the child in 
her early infancy, the mother failed to provide 
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support for the child and also failed to maintain 
regular contact or establish a meaningful rela- 
tionship with the child, and the presence of 
drugs in the home illustrated that it was not 
suitable for a child. In re Daisy A., —S.W.3d —, 
2020 Tenn. App. LEXIS 167 (Tenn. Ct. App. Apr. 
17, 2020). 

Termination of both parents’ rights was in 
the child’s best interests as neither parent had 
made a lasting adjustment of circumstances in 
the years that the child had been in the Depart- 
ment of Children’s Services’ custody; questions 
remained as to the mother’s ability to provide a 
safe and stable home for the child; the foster 
parent stated that the child was getting along 
great; and the child should continue perma- 
nency and stability in the home of the foster 
parent. In re Neveah A., — S.W.3d —, 2020 
Tenn. App. LEXIS 168 (Tenn. Ct. App. Apr. 16, 
2020). 

Termination of a mother’s parental rights 
was in the children’s best interests because the 
mother, despite the reasonable efforts of the 
Tennessee Department of Children’s Services, 
failed to support the children and to provide 
suitable housing and continued to use illegal 
drugs and to engage in criminal activity. Fur- 
thermore, the children were thriving in the 
care of their pre-adoptive foster family, and to 
remove the children from the only stable home 
which they had known would likely have 
caused them great distress. In re Tucker H., — 
S.W.3d —, 2020 Tenn. App. LEXIS 184 (Tenn. 
Ct. App. Apr. 24, 2020). 

Termination of a mother’s parental rights 
was in the child’s best interest because the 
mother failed to make any lasting adjustment 
that would allowed for reunification as the 
mother-who had substance abuse and unstable 
housing issues-failed to show the likelihood to 
have provided a healthy and safe physical en- 
vironment for the child. Furthermore, the child 
was thriving with the preadoptive foster family 
and changing caretakers and the child’s physi- 
cal environment likely would have had a nega- 
tive effect on the child’s psychological well- 
being. In re Kelty F., — S.W.3d —, 2020 Tenn. 
App. LEXIS 185 (Tenn. Ct. App. Apr. 24, 2020). 

Termination of both parents’ rights was in 
the child’s best interests because neither made 
an adjustment of circumstance, conduct, or 
conditions so as to make it safe for the child to 
be in their custody; despite reasonable efforts 
on the part of the Tennessee Department of 
Children’s Services, the parents were unwilling 
to engage in the process so as to make the 
necessary changes at any early date; neither 
parent had addressed their drug use; neither 
parent had stable housing or employment; 
there was no evidence that the child had a bond 
with either parent; the child’s foster mother 
testified that he had bonded with the foster 
family; all of the child’s needs were met in his 
current environment; and the foster family 
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wished to adopt him. In re Dustin M., — S.W.3d 
—, 2020 Tenn. App. LEXIS 191 (Tenn. Ct. App. 
Apr. 28, 2020), appeal denied, — S.W.3d —, 
2020 Tenn. LEXIS 470 (Tenn. May 26, 2020). 

Clear and convincing evidence supported the 
trial court’s determination that termination of 
the parents’ rights was in the child’s best inter- 
est because neither parent had maintained 
regular visitation or other contact with the 
child, the trial court found that it would be 
detrimental to the child to move him from his 
foster home where he had lived for over a year, 
and the parents’ use of alcohol and controlled 
substances rendered them consistently unable 
to care for the child in a safe and stable manner. 
In re Boston G., — S.W.3d —, 2020 Tenn. App. 
LEXIS 194 (Tenn. Ct. App. Apr. 29, 2020). 

There was no error in the trial court’s best 
interest analysis because it carefully consid- 
ered the best interest factors set forth in the 
termination statute and found that the mother 
did not have any meaningful relationship with 
the child; the child was removed from the 
mother’s care and custody shortly after birth, 
the mother had remained incarcerated 
throughout the entirety of the child’s life, and 
the child bonded with the grandparents and 
was thriving in their care. In re C.S., — S.W.3d 
—, 2020 Tenn. App. LEXIS 197 (Tenn. Ct. App. 
Apr. 29, 2020). 

There was clear and convincing evidence that 
termination of the father’s rights was in the 
child’s best interest because the father had not 
parented the child since 2014 when he was 
placed under the no contact order, he has been 
in and out of incarceration since that time, 
during the times he was on parole he did not 
petition to have the no contact order lifted or 
visitation reinstated, and there was no evi- 
dence that he had established a meaningful 
relationship with her. The child had been 
placed in a stable home with a family who 
would like to adopt her should she become 
available. In re Isabella W., — S.W.3d —, 2020 
Tenn. App. LEXIS 200 (Tenn. Ct. App. Apr. 29, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 592 (Tenn. Dec. 10, 2020), overruled, In 
re Neveah M., — S$.W.3d —, 2020 Tenn. LEXIS 
591 (Tenn. Dec. 10, 2020). 

Termination of the mother’s rights was in the 
child’s best interests; the mother incurred mul- 
tiple criminal charges since the child had been 
in the grandparents’ custody and she had been 
incarcerated, plus she continued to reside with 
a known drug abuser and she had failed to 
sufficiently remedy her own addiction issues. 
The grandparents’ home was the only home the 
child had known, and the child was thriving 
and happy with them. In re Eli H., —S.W.3d —, 
2020 Tenn. App. LEXIS 206 (Tenn. Ct. App. 
May 8, 2020). 

Trial court did not err in finding that termi- 
nation of the mother’s parental rights is in the 
children’s best interest because her improve- 
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ments came very late, by trial the children had 
spent five years in the grandparents’ custody. 
To potentially uproot the children from what, 
based on the record, was a stable environment 
and one to which they are attached and place 
them with the mother would be an enormous 
gamble with their well-being, notwithstanding 
the mother’s improvements. In re Ava M., — 
S.W.3d —, 2020 Tenn. App. LEXIS 226 (Tenn. 
Ct. App. May 20, 2020). 

Trial court did not err by finding that it was 
not in the child’s best interests to terminate the 
mother’s parental rights because it found that 
the mother had admitted her past mistakes, 
completed drug treatment, obtained her C.N.A. 
certification, and obtained suitable employ- 
ment, transportation, and housing. The trial 
court also found that the mother was no longer 
associating with inappropriate people, she had 
been sober since shortly after the child’s birth, 
and petitioners did not present evidence that 
showed ongoing drug use by the mother after 
the child was removed. In re Aryana S., — 
S.W.3d —, 2020 Tenn. App. LEXIS 227 (Tenn. 
Ct. App. May 21, 2020). 

Termination of a father’s parental rights was 
in the children’s best interest where he did not 
currently have a home, he was facing trial on 
charges that could have led to 10 years’ incar- 
ceration, he was mostly absent from the the 
children’s lives because he spent a significant 
amount of time incarcerated or living in Texas, 
the children had been living in the are of their 
maternal aunt and uncle and were thriving, 
there was physical violence in the home when 
the children did live with the father, and the 
father had not paid child support. In re Jessica 
V., — 8.W.38d —, 2020 Tenn. App. LEXIS 275 
(Tenn. Ct. App. June 12, 2020). 

Termination of the parents’ rights was in the 
children’s best interests; limitations placed on 
the parents’ visitation were appropriate, their 
refusal to acknowledge their abuse and its 
harmful effects on the children prevented them 
from being afforded the opportunity to demon- 
strate their progress, their relationships with 
the children were marred by abuse, control, 
and manipulation, and a change of caretakers 
and physical environment would have a nega- 
tive effect on the children’s well-being. In re 
Shyanne H., — S.W.3d —, 2020 Tenn. App. 
LEXIS 292 (Tenn. Ct. App. June 25, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
516 (Tenn. Sept. 18, 2020). 

Termination of the father’s parental rights 
was in the child’s bests interest where the trial 
court considered all of the relevant statutory 
factors, including the factor that the father had 
not maintained a relationship with the chid 
and had not seen him for over three years at the 
time of trial. In re Jaxon W.H., — S.W.3d —, 
2020 Tenn. App. LEXIS 304 (Tenn. Ct. App. 
July 2, 2020). 
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Termination of parental rights was in the 
children’s best interest where the evidence sup- 
ported the findings that neither parent had 
made such an adjustment of circumstances 
that the children could be safely returned to the 
custody of either of them, maintained regular 
visitation, had established a meaningful rela- 
tionship with the children, or consistently paid 
child support, and a change of caretakers and 
physical environment would have had a detri- 
mental emotional and psychological effect on 
the children. In re Justin D., — S.W.3d —, 2020 
Tenn. App. LEXIS 348 (Tenn. Ct. App. Aug. 4, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 593 (Tenn. Dec. 10, 2020), overruled, In 
re Neveah M., — S.W.3d —, 2020 Tenn. LEXIS 
591 (Tenn. Dec. 10, 2020). 

Termination of a father’s parental rights was 
in the child’s best interests because the father 
had drug use and anger management issues, 
the relationship between the father and the 
child had been damaged beyond repair, a coun- 
sel testified that it would have been detrimen- 
tal to the child to continue with the father’s 
visitation, there was evidence of physical and 
verbal altercations among the members of the 
father’s family, and the father had a substantial 
child support arrearage. In re Adalee H., — 
S.W.3d —, 2020 Tenn. App. LEXIS 356 (Tenn. 
Ct. App. Aug. 7, 2020). 

Termination of the mother’s parental rights 
was in the child’s best interest because the 
mother showed no interest in being part of the 
child’s life; she had no meaningful relationship 
with the child; and it would be detrimental to 
the child to move from the father and his wife’s 
home as the child created healthy familial 
bonds with them and had become accustomed 
to the physical environment, community, and 
schedule. In re Aiden M., — S.W.3d —, 2020 
Tenn. App. LEXIS 361 (Tenn. Ct. App. Aug. 11, 
2020). 

Evidence was sufficient to support the trial 
court’s finding that termination of the father’s 
parental rights was in the child’s best interest 
because it showed that the father had been 
incarcerated since the child was three years 
old, the mother had stopped the video visits 
between them when the child began exhibiting 
anxiety behaviors after the visits, the child had 
no relationship with the father at the time of 
trial, and even after the father’s release there 
would be restrictions on his being around other 
children due to his sex offender status. In re 
Jackson D., — S.W.3d —, 2020 Tenn: App. 
LEXIS 366 (Tenn. Ct. App. Aug. 17, 2020). 

Termination of the mother’s parental rights 
was in the child’s best interests; the mother had 
not made an adjustment of circumstances that 
would make it safe for her child to return to her 
custody, a change in caretakers would be detri- 
mental to the child, and the child was subjected 
to severe abuse. While the mother’s relation- 
ship with the child was meaningful, the mother 
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had been unable to parent the child in most of 
the last five years and her current progress was 
tempered by her failure to make lasting 
changes in the past. In re Raylan W., — S.W.3d 
—, 2020 Tenn. App. LEXIS 375 (Tenn. Ct. App. 
Aug. 20, 2020). 

Trial court’s final order denying the petition 
for termination of the mother’s parental rights 
was deficient because it failed to comply with 
this section, as it was unclear whether the trial 
court considered the best interests of both chil- 
dren, as there was no mention of one child in 
the best interest analysis, and there was no 
indication that the trial court considered the 
appropriate best interests factors as to the 
other child. In re Rukia B., — S.W.3d —, 2020 
Tenn. App. LEXIS 383 (Tenn. Ct. App. Aug. 24, 
2020). 

Termination of the father’s parental rights 
was in the child’s best interest; he committed 
severe child abuse against two of the child’s 
siblings, and that the underlying conduct oc- 
curred against the child’s siblings did not mean 
the child somehow would not face comparable 
danger were she placed in the father’s care, as 
he had not rectified his substance abuse or 
mental health issues. In re Trinity H., — 
S.W.3d —, 2020 Tenn. App. LEXIS 388 (Tenn. 
Ct. App. Aug. 28, 2020). 

Evidence supported the trial court’s determi- 
nation that termination of the mother’s paren- 
tal rights was in the child’s best interest be- 
cause the mother’s problems in caring for the 
child persisted even after intervention by DCS, 
during visits the mother was typically on her 
phone or otherwise not engaged with the child, 
and the effect a change in caretakers was likely 
to have on the child’s emotional, psychological, 
and medical condition was substantial. The 
child would likely continue to need specialized 
care and attention, especially regarding her 
diet, and her needs were being met by her 
foster parents, who wished to adopt her. In re 
Katrina S., — S.W.3d —, 2020 Tenn. App. 
LEXIS 398 (Tenn. Ct. App. Sept. 3, 2020). 

Termination of the mother’s parental rights 
was in the child’s best interests as the mother 
had been arrested again in the days before the 
termination hearing; the child had bonded with 
those in his foster home and was thriving; a 
change of caretakers at this point in the child’s 
life would be detrimental to his emotional con- 
dition when his adoptive home was the only 
home he had ever known; questions remained 
as to the mother’s ability to provide a safe and 
stable home for the child as evidenced by her 
criminal activity and failure to seek mental 
health treatment; and she failed to remit child 
support as required. In re Kash F., —S.W.3d —, 
2020 Tenn. App. LEXIS 399 (Tenn. Ct. App. 
Sept. 4, 2020). 

Termination of parental rights was in the 
child’s best interest because the parents failed 
to make sufficient change to their conduct or 
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circumstances, as the mother continued to use 
illegal drugs and associate herself with other 
drug users, the mother required assistance 
obtaining and paying for housing and other 
essential items, and the father faced similar 
issues. In re A.V.N., — S.W.3d —, 2020 Tenn. 
App. LEXIS 406 (Tenn. Ct. App. Sept. 10, 2020). 

Termination of the mother’s rights was in the 
children’s best interests; the mother continued 
to have an unclean home and allow inappropri- 
ate people into her home, and the children 
would have been adversely affected by a return 
to the mother, who neglected them, as her home 
was an unsafe environment. In re Cheyenne 6., 
— §.W.3d —, 2020 Tenn. App. LEXIS 431 
(Tenn. Ct. App. Sept. 24, 2020). 

Termination of the mother’s parental rights 
was in the child’s best interests because the 
child had developed a bond and attachment 
towards his new home; a family service worker 
testified that when she visited the mother’s 
previous home there was trash and dirty dishes 
throughout the home, illegal drugs in multiple 
rooms, molded food, and broken glass in the 
child’s room; and the mother had provided no 
financial support for the child. In re Braden K., 
— S.W.3d —, 2020 Tenn. App. LEXIS 437 
(Tenn. Ct. App. Sept. 30, 2020). 

Trial court’s order did not reflect that the 
trial court considered the appropriate best in- 
terests factors for termination of parental 
rights set forth in the termination of parental 
rights statute as the trial court considered the 
best interest factors in the child custody stat- 
ute, which addressed factors that a trial court 
had to consider in a suit for annulment, divorce, 
or separate maintenance; thus, the trial court’s 
conclusions as to the child’s best interests did 
not satisfy the analysis mandated by statute. In 
re Layton W., — S.W.3d —, 2020 Tenn. App. 
LEXIS 445 (Tenn. Ct. App. Oct. 6, 2020). 

Termination of the mother’s and the father’s 
parental rights was in the child’s best interest 
where the father had not maintained visitation 
with the child and had not paid child support, 
the mother had mental health issues and had 
not made a change in circumstances, there 
would be a negative effect on the child if the 
child’s caretakers or physical environment 
changed, and petitioners, aunt and uncle, were 
able to provide stability, nurturing, and de- 
pendability. In re Rosylyn W., — S.W.3d —, 
2020 Tenn. App. LEXIS 453 (Tenn. Ct. App. Oct. 
13, 2020). 

It was in a child’s best interest for the paren- 
tal rights of the child’s mother to be terminated 
because the mother continued to use illegal 
drugs, had not maintained consistent visitation 
with the child, had not maintained stable hous- 
ing, had abused or neglected the child, and had 
incurred criminal charges. The child was doing 
well with the foster mother and loved and was 
bonded to the foster mother who wished to 
adopt the child. In re Meghan M.R., — S.W.3d 
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—, 2020 Tenn. App. LEXIS 457 (Tenn. Ct. App. 
Oct. 16, 2020). 

Trial court did not err by finding that it was 
in the child’s best interest to terminate the 
mother’s parental rights because it found the 
mother was still conducting illegal activity in 
the form of regular marijuana use, placing the 
safety and stability of her home in question, she 
had not seen the child in over three years and 
the trial court found that a meaningful rela- 
tionship between the two no longer existed at 
the time of trial, and it found that the father 
and stepmother could provide a stable, safe, 
loving environment for the child. In re Jude M., 
— §.W.3d —, 2020 Tenn. App. LEXIS 469 
(Tenn. Ct. App. Oct. 22, 2020). 

Trial court did not err by finding that termi- 
nation of the mother’s parental rights was in 
the child’s best interest because she continued 
to struggle with substance abuse, she was fi- 
nancially supported by her grandmother, the 
child had lived with the same foster family for 
three years who wished to adopt him, the 
mother had neglected the child, and there was 
no indication of stability in her home environ- 
ment. In re Brantley O., — S.W.3d —, 2020 
Tenn. App. LEXIS 472 (Tenn. Ct. App. Oct. 22, 
2020). 

Termination of parental rights was in the 
children’s best interest because the parents 
failed to make any adjustment to their circum- 
stances so as to make it safe for the children to 
return home, the parents failed to maintain 
regular visitation and did not have a meaning- 
ful relationship with the children, and chang- 
ing the children’s caretakers and physical en- 
vironment would have a negative effect on their 
well-being. In re Brian W., — S.W.3d —, 2020 
Tenn. App. LEXIS 479 (Tenn. Ct. App. Oct. 30, 
2020). 

Termination of the mother’s parental rights 
was in the child’s best interest, as the evidence 
showed that the mother never addressed her 
poor parenting skills, she paid no child support 
and her contact with the child was sporatic, the 
paternal grandparents, who had a strong bond 
with the child and had cared for the child for 
two-thirds of the child’s life, wanted to adopt 
the child, the child had no meaningful relation- 
ship with the mother. In re Rommie H., — 
S.W.3d —, 2020 Tenn. App. LEXIS 480 (Tenn. 
Ct. App. Oct. 30, 2020). 

Evidence was clear and convincing that ter- 
mination of the mother’s parental rights was in 
the best interest of the children where although 
she was in a substantially better residence 
than before and following a 12-step program 
with attendance at AA A meetings, she failed 
to effect a lasting adjustment in her circum- 
stances, her relationship with the children was 
limited to a weekly two-hour visitation, the 
children had resided away from her home for 
the majority of their lives, changing their care- 
takers and physical environment was likely to 
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have a negative impact on their well-being, and 
even though she was attempting to battle her 
addiction, there was a real risk that the chil- 
dren would be exposed to drug use in her home, 
considering that she tested positive for meth 
and other substances just two months before 
trial. In re Edward R., — S.W.3d —, 2020 Tenn. 
App. LEXIS 496 (Tenn. Ct. App. Nov. 6, 2020). 

Termination of parental rights was in the 
child’s best interest because the parents had 
unresolved drug issues and had not established 
suitable housing for the child; the parents did 
not maintain regular visitation with the child; 
and the mother provided no financial support 
for the child, while the father provided minimal 
financial support for the child. Furthermore, 
the child had developed a bond with the foster 
parents and was doing well in foster care. In re 
Noah A., — S.W.3d —, 2020 Tenn. App. LEXIS 
498 (Tenn. Ct. App. Nov. 6, 2020). 

Record showed no turnaround in the moth- 
er’s conditions, including her drug abuse and 
chaotic lifestyle, such that would make it safe 
for the child to be returned to her care, and the 
child was thriving in petitioner’s home; termi- 
nation of the mother’s parental rights was in 
the child’s best interest. In re Arianna B., — 
S.W.3d —, 2020 Tenn. App. LEXIS 499 (Tenn. 
Ct. App. Nov. 9, 2020). 

Trial court correctly found that the best in- 
terest factors, individually and collectively, 
weighed in favor of termination because a fa- 
ther’s circumstances and conduct did not im- 
prove after the child was removed from his 
custody two days after birth; the father did not 
complete the alcohol and drug assessments 
required by the permanency plan, failed to 
obtain suitable housing, and had been incarcer- 
ated for over three months by the time the 
petition to terminate his parental rights was 
filed. In re Brooklyn R., — S.W.38d —, 2020 
Tenn. App. LEXIS 506 (Tenn. Ct. App. Nov. 13, 
2020). 

Trial court correctly found that the best in- 
terest factors, individually and collectively, 
weighed in favor of termination because remov- 
ing the child from the foster home would ad- 
versely impact the child; the child enjoyed a 
safe and stable environment at her foster home 
and established a bond with both her foster 
parents and two siblings. In re Brooklyn R., — 
S.W.3d —, 2020 Tenn. App. LEXIS 506 (Tenn. 
Ct. App. Nov. 13, 2020). 

Trial court correctly found that the best in- 
terest factors, individually and collectively, 
weighed in favor of termination because the 
father’s actions after the birth of the child 
reflected a state of mind that would be detri- 
mental to the child if he regained custody; even 
after losing custody of six children, the father 
made negligible efforts, if any, to complete his 
responsibilities under the permanency plans 
developed to regain custody of the child. In re 


ADOPTION 


36-1-113 


Brooklyn R., — S.W.3d —, 2020 Tenn. App. 
LEXIS 506 (Tenn. Ct. App. Nov. 18, 2020). 

Tennessee Department of Children’s Services 
proved by clear and convincing evidence that 
terminating a father’s parental rights was in 
the child’s best interests because the father 
neither paid child support nor provided more 
than token support to the child during the 
relevant period, or thereafter. In re Brooklyn 
R., — S.W.3d —, 2020 Tenn. App. LEXIS 506 
(Tenn. Ct. App. Nov. 13, 2020). 

Evidence was sufficient to support the trial 
court’s determination that termination of the 
mother’s parental rights was in the children’s 
best interest because the mother failed to ob- 
tain suitable housing for herself and the chil- 
dren, despite the social services the mother 
received she was still barely able to function 
and care for herself let alone the children, and 
the mother’s diagnoses of an intellectual dis- 
ability and mood disorders will be lifelong 
struggles for her that could not be overcome 
with social services. In re Dyllon M., — S.W.3d 
—, 2020 Tenn. App. LEXIS 513 (Tenn. Ct. App. 
Nov. 18, 2020). 

Evidence was sufficient to support the trial 
court’s determination that termination of the 
father’s parental rights was in the child’s best 
interest because the father failed to make any 
change in his lifestyle and has refused any offer 
of assistance by the Tennessee Department of 
Children’s Services, and he was incarcerated 
for most of the child’s life, which rendered him 
unable to visit the child or to provide safe and 
stable housing for him. There was no meaning- 
ful relationship between the father and the 
child and the child had bonded with the foster 
family, who wished to adopt him. In re Haskel 
S., — S.W.3d —, 2020 Tenn. App. LEXIS 515 
(Tenn. Ct. App. Nov. 18, 2020). 

Clear and convincing evidence supported the 
trial court’s determination that termination of 
the father’s parental rights was in the child’s 
best interest because he continued criminal 
actions showed that he had not made an adjust- 
ment to his conduct that would allow for the 
child to safely reside in his home, there was no 
meaningful relationship between them, and the 
child resided with his half-siblings in the foster 
home with a foster mother who wished to adopt 
them. In re Malachi M., — S.W.3d —, 2020 
Tenn. App. LEXIS 527 (Tenn. Ct. App. Nov. 20, 
2020). 

Termination was in the children’s best inter- 
ests because the mother had not adjusted her 
circumstances to make it safe for the children 
to be in her home; to the caseworker’s knowl- 
edge, the small camper in which the mother 
lived did not have electricity or running water, 
the windows and door had been broken by 
intruders, and it was padlocked with a chain to 
keep people out; the parents continued to abuse 
drugs and had not addressed their domestic 
violence issues; the mother did not maintain 
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regular visitation with the children; and a 
meaningful relationship did not exist between 
the mother and the children. In re Allie-Mae K., 
— S.W3d —, 2020 Tenn. App. LEXIS 529 
(Tenn. Ct. App. Nov. 24, 2020). 

Termination of a father’s parental rights was 
in the children’s best interest because the fa- 
ther did not adjust the conduct that warranted 
the children’s placement in foster care, the 
father had not seen or otherwise had contact 
with the children for a substantial period of 
time, and the children’s in-home social worker 
testified that the children no longer talked 
about the father and that the children were in a 
stable environment and their medical and psy- 
chological needs were being met. In re Brayden 
E., — S.W.3d —, 2020 Tenn. App. LEXIS 549 
(Tenn. Ct. App. Dec. 4, 2020). 

Best interest factors weighed in favor of ter- 
mination of parental rights, as the parents had 
not made an adjustment in their circum- 
stances, conduct, and conditions because they 
were still without stable housing and had no 
concrete plan for obtaining same, and both 
continued to resist the notion they had a sub- 
stance abuse problem. In re Collwynn J., — 
S.W.3d —, 2020 Tenn. App. LEXIS 562 (Tenn. 
Ct. App. Dec. 11, 2020). 

Termination of parental rights was in the 
child’s best interest, as the parents failed to 
justify their failure to visit for three years, the 
child had no meaningful relationship with the 
parents, the parents paid no child support the 
entire time the child was with petitioners, the 
child had bonded with petitions, and being 
taken from petitioners would negatively affect 
the child. In re Owen C., — S.W.3d —, 2020 
Tenn. App. LEXIS 566 (Tenn. Ct. App. Dec. 14, 
2020). 

Termination of the mother’s parental rights 
was in the child’s best interest; the depart- 
ment’s efforts were not woeful in this case as 
the mother claimed, plus she had no meaning- 
ful relationship with the child, showed little to 
no interest in the child’s welfare, and failed to 
effect a change of conditions to make it safe for 
the child to return home. In re Ryan J. H., — 
S.W.3d —, 2020 Tenn. App. LEXIS 582 (Tenn. 
Ct. App. Dec. 22, 2020). 

Children’s services department was not pri- 
marily to blame for the father’s failure to prog- 
ress and the evidence was uncontroverted that 
the child was thriving in the foster mother’s 
care; the child deserved permanency and sta- 
bility, which the father showed he could not 
provide, and termination of the father’s paren- 
tal rights was in the child’s best interest. In re 
Ryan J. H., — S.W.3d —, 2020 Tenn. App. 
LEXIS 582 (Tenn. Ct. App. Dec. 22, 2020). 

Clear and convincing evidence did not sup- 
port a finding that termination of the mother’s 
parental rights was in the best interest of her 
children because she had legitimated her son, 
had stable housing and employment, and con- 
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sistently visited the children; there was no 
evidence to suggest that her home was not 
healthy and safe; she had completed numerous 
terms of her probation and had no violations, 
suggesting there was no criminal activity in the 
home; and there was no evidence of alcohol or 
substance use by the mother at any point in the 
history of the case. In re Jaylan J., —S.W.3d —, 
2020 Tenn. App. LEXIS 593 (Tenn. Ct. App. 
Dec. 22, 2020). 

Termination of a mother’s parental rights 
was in the children’s best interest where de- 
spite noteworthy assistance, she did not have a 
permanent residence for the children to return 
to, and her intellectual disability, in connection 
with her mood disorders, prevented her from 
being able to provide a safe and stable environ- 
ment for the children. In re Amber R., — S.W.3d 
—, 2020 Tenn. App. LEXIS 597 (Tenn. Ct. App. 
Dec. 29, 2020). 

Termination of the mother’s parental rights 
was in the children’s best interests because she 
failed to demonstrate, following nearly three 
years of the Department of Children’s Services 
assistance, that she was able to appropriately 
parent the children during limited, supervised 
visitation; removing the children from their 
current placements and placing them, together, 
in the mother’s custody would have a detrimen- 
tal effect on their emotional, mental, and physi- 
cal well-being as they had to be placed in 
separate foster homes due to inappropriate 
sexual behavior and physical aggression be- 
tween them; and the mother lacked the ability 
to appreciate the children’s needs or to appro- 
priately meet those needs. In re Treymarion S., 
— §$.W.3d —, 2020 Tenn. App. LEXIS 599 
(Tenn. Ct. App. Dec. 30, 2020). 

Termination of the mother’s parental rights 
was in the children’s best interest, as the 
mother failed to resolve the issues that led to 
removal and the children were stable and ad- 
justing well in their foster homes and it was 
best for them to remain in their placements and 
be adopted. In re Katelynn S., — S.W.3d —, 
2021 Tenn. App. LEXIS 5 (Tenn. Ct. App. Jan. 
8, 2021). 

Trial court erred by finding that termination 
of the father’s parental rights was not in the 
child’s best interest because he admitted he 
had not seen the child in more than a year, the 
child did not know him to be her father, he last 
saw her when she was two-and-a-half years old, 
the child was bonded with her stepfather and 
was well cared for in her mother and stepfa- 
ther’s home, the stepfather intended to adopt 
the child, she had a strong sibling bond with 
her half brother, and the father had not pro- 
vided support for the child. In re Ella H., — 
S.W.3d —, 2021 Tenn. App. LEXIS 12 (Tenn. Ct. 
App. Jan. 13, 2021). 

Termination of a mother’s parental rights 
was in the children’s best interest because of 
the mother’s lengthy prison sentence, the moth- 
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er’s not having seen the children for two years 
prior to the removal of the children from the 
father’s custody, and the children’s placement 
in a stable, pre-adoptive home. The mother’s 
situation made it impossible for the mother to 
meaningfully adjust the mother’s circum- 
stances, provide a safe and suitable home for 
the children, or support the children finan- 
cially. In re Scarlet W., — S.W.3d —, 2021 Tenn. 
App. LEXIS 16 (Tenn. Ct. App. Jan. 15, 2021). 

Trial court did not err by finding that termi- 
nation of the mother?s parental rights was in 
the children?s best interest because she had no 
real plan for how to supervise them, she was 
not in a position to safely parent the children 
despite making efforts in some areas, she had 
shown neither the inclination nor the curiosity 
to inquire into their lives, and the children were 
thriving in their foster home. In re Azariah R.., 
— §.W.3d —, 2021 Tenn. App. LEXIS 26 (Tenn. 
Ct. App. Jan. 27, 2021). 

Termination of a father’s parental rights was 
in the child’s best interest because the teenage 
child had bonded with the foster family, the 
father and the child did not have a meaningful 
relationship, and the child had no desire to 
have a relationship with the father who was 
physically, emotionally, psychologically, and 
sexually abusive toward the child. In re Bran- 
don H., —S.W.3d —, 2021 Tenn. App. LEXIS 38 
(Tenn. Ct. App. Feb. 2, 2021). 

Clear and convincing evidence supported the 
trial court’s finding that termination of the 
parents’ rights was in the child’s best interest 
because as of the trial they were still without a 
home and had no prospects available in the 
immediate future, and even though the parents 
visited the children on a regular basis, the 
evidence showed that the quality of those visits 
was often poor. In re F.'S., — S.W.3d —, 2021 
Tenn. App. LEXIS 40 (Tenn. Ct. App. Feb. 4, 
2021). 

Evidence clearly and convincingly estab- 
lished that termination of the father’s parental 
rights was in the best interests of the child 
because it showed that his living conditions 
were unsafe for a young child, there was no 
indication the child had ever been in the fa- 
ther’s custody, her maternal grandmother was 
the only person who had ever parented the 
child on a daily basis, the father suffered from 
a mental impairment, and he struggled finan- 
cially and subsisted largely on longterm dis- 
ability. In re Tiffany B., — S.W.3d —, 2021 
Tenn. App. LEXIS 58 (Tenn. Ct. App. Feb. 12, 
2021) 2° 

Termination of a mother’s parental rights 
was in the child’s best interests because due to 
the mother’s drug use and criminal behavior 
throughout the child’s life she had very little 
visitation with the child, there was no bond 
between the mother and the child, and the child 
was very bonded to the foster mother, who had 
cared for her and had custody of her for the 
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majority of her life. In re Hadley R., — S.W.3d 
—, 2021 Tenn. App. LEXIS 61 (Tenn. Ct. App. 
Feb. 21, 2021). 

Termination of a mother’s parental rights 
was in the child’s best interest because the 
mother’s transient lifestyle, failure to adhere to 
the visitation schedule, failure to provide more 
than token support, drug addiction, criminal 
record, and association and relationships with 
criminals indicated that it was not safe for the 
child to be in the mother’s home. Furthermore, 
the child had no relationship with the mother, 
did not want to live with the mother, and 
considered the child’s stepmother to be the 
child’s mother. In re Lucas S., — S.W.3d —, 
2021 Tenn. App. LEXIS 67 (Tenn. Ct. App. Feb. 
26, 2021). 

Termination of a mother’s parental rights 
was in the children’s best interests because she 
had trouble maintaining a telephone, she did 
not know who her case worker was, she was 
engaged in abusive relationships, and despite 
the fact that the mother was given every oppor- 
tunity to find an income-based home and to 
subsequently find a job, she stated she quit 
paying child support because she could not 
keep a job and could not keep a home. In re 
Jeremy C., — S.W.38d —, 2021 Tenn. App. 
LEXIS 72 (Tenn. Ct. App. Feb. 28, 2021). 

Termination of the mother’s parental rights 
was in the child’s best interests, given in part 
that the mother did not have a suitable home, 
concerns surrounded her mental health, and 
she showed a lack of demonstrated progress, 
plus the child had a relationship with his foster 
family through his foster dad, who was his 
half-brother, and the family wanted to adopt 
him. In re Dominic B., — $.W.3d —, 2021 Tenn. 
App. LEXIS 77 (Tenn. Ct. App. Mar. 3, 2021). 

Termination of a mother’s parental rights 
rights was in the children’s best interest where 
she failed to demonstrate that she could pro- 
vide a suitable home for the children, during 
the 21 months prior to trial, DCS made numer- 
ous attempts to contact her via phone calls and 
messages on Facebook to assist her with the 
requirements of the permanency plans, but she 
never responded, the children were thriving in 
their current foster home, the mother was in- 
carcerated at the time of trial, and she had 
failed to address her mental health and sub- 
stance abuse issues. In re River L., — S.W.3d 
—, 2021 Tenn. App. LEXIS 83 (Tenn. Ct. App. 
Mar. 6, 2021). 

Termination of the father’s rights was in the 
child’s best interests; his visits with the child 
were sporadic, he had not established a mean- 
ingful relationship with the child, plus the 
father did not have a stable or suitable home for 
the child and had an extensive history with 
alcohol use, which had resulted in multiple 
alcohol-related convictions. In re Leilynn S., — 
S.W.3d —, 2021 Tenn. App. LEXIS 100 (Tenn. 
Ct. App. Mar. 16, 2021). 
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Termination of the father’s parental rights 
was in the child’s best interests as the father 
was incarcerated, and the child was in a safe 
and stable home. In re Sylvia H., — S.W.3d —, 
2021 Tenn. App. LEXIS 112 (Tenn. Ct. App. 
Mar. 23, 2021). 

Termination of the mother’s parental rights 
was in the children’s best interests; the mother 
neglected the children by her drug abuse and 
nonpayment of child support, and the children 
were strongly bonded to the father and step- 
mother. Although the father was partially to 
blame for some of the mother’s failure to visit, 
overall, the evidence did not preponderate 
against the trial court’s findings on the statu- 
tory factors. In re Hayden F., — S.W.3d —, 2021 
Tenn. App. LEXIS 119 (Tenn. Ct. App. Mar. 24, 
2021). 

Termination of mother’s rights was in the 
child’s best interests; mother remained incar- 
cerated for a crime she committed while preg- 
nant and for violating her parole when the child 
was an infant, mother had been unable to 
demonstrate her sobriety outside of prison and 
had no plan for housing or transportation upon 
release, and the child did not have a meaning- 
ful relationship with mother and instead had a 
good relationship with his foster family. In re 
Malachi M., — S.W.38d —, 2021 Tenn. App. 
LEXIS 121 (Tenn. Ct. App. Mar. 25, 2021). 

Sufficient evidence supported the trial court’s 
finding that termination of the parents’ rights 
was in the children’s best interest because they 
had not made an adjustment in their lifestyle or 
living conditions, they had not maintained 
regular visitation with the children, there was 
a history of domestic violence between the 
parents and a history of use of controlled sub- 
stances, the father was incarcerated, and they 
did not pay child support in four-month period 
leading up to the filing of the petition. In re 
Adaleigh M., — S.W.3d —, 2021 Tenn. App. 
LEXIS 130 (Tenn. Ct. App. Mar. 31, 2021). 

Termination of a mother’s parental rights 
was in the children’s best interest where, inter 
alia, the mother had not made changes in her 
conduct or circumstances, was still using drugs, 
did not have appropriate housing, and her lack 
of visitation was due to her refusal to submit to 
drug tests. In re Greyson D., — S.W.3d —, 2021 
Tenn. App. LEXIS 140 (Tenn. Ct. App. Apr. 7, 
2021). 


24. Permanency Plans. 

Court erred in finding that the parents, in a 
complex, extended dependency and neglect 
case, were not indigent and finding their seven 
children dependent and neglected and that the 
parents had committed severe child abuse; that 
finding could have led to termination of paren- 
tal rights and the parents clearly had a right to 
appointed counsel if they were indigent. The 
parents were entitled to a thorough hearing in 
compliance with T.C.A. § 40-14-202 to deter- 
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mine if they were indigent and thus, entitled to 
appointed counsel under Tenn. Sup. Ct. R. 
13(d)(2)(B). Tenn. Dep’t of Children’s Servs. v. 
David H., 247 S.W.3d 651, 2006 Tenn. App. 
LEXIS 193 (Tenn. Ct. App. Mar. 21, 2006). 

Mother substantially complied with the re- 
sponsibilities set forth in the plans, with little 
to no assistance from the Tennessee Depart- 
ment of Children’s Services (DCS) where the 
mother become drug-free, took an alcohol and 
drug assessment and drug screens, maintained 
contact with DCS, obtained legal income, main- 
tained stable housing, and called and visited 
the child. In re Alysia S., 460 S.W.3d 536, 2014 
Tenn. App. LEXIS 834 (Tenn. Ct. App. Dec. 17, 
2014), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 254 (Tenn. Mar. 16, 2015). 

Tasks as outlined in the permanency plans 
were exceptionally difficult to be discerned, and 
due to the department’s failure to limit the 
parent’s responsibilities to concrete obligations 
that at least had the possibility of being accom- 
plished by them, the order finding sufficient 
proof for termination for substantial noncom- 
pliance with a permanency plan was vacated. 
In re Navada N., 498 S.W.3d 579, 2016 Tenn. 
App. LEXIS 367 (Tenn. Ct. App. May 23, 2016). 

Clear and convincing evidence showed a fa- 
ther’s substantial noncompliance with perma- 
nency plans because the plans’ reasonable re- 
quirements related to the reasons for the child’s 
removal from the father’s custody, who did not 
follow recommendations from a parenting as- 
sessment and inconsistently visited the child 
and participated in required treatment. In re 
Daymien T., 506 S.W.3d 461, 2016 Tenn. App. 
LEXIS 540 (Tenn. Ct. App. July 27, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
752 (Tenn. Oct. 21, 2016). 

Mother failed to substantially comply with 
the requirements of the permanency plan, 
which were reasonably related to remedying 
the conditions that warranted foster care for 
the children; although the mother did complete 
an alcohol and drug assessment, she failed to 
follow any of the recommendations, nor did she 
obtain appropriate housing, pay child support, 
or maintain visitation. In re Gabriella H., — 
S.W.3d —, 2019 Tenn. App. LEXIS 12 (Tenn. Ct. 
App. Jan. 8, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 75 (Tenn. Feb. 11, 2019). 

Trial court’s finding that the mother’s post- 
petition efforts to comply with the permanency 
plan were late was supported by the evidence, 
which showed that the mother waited almost 
two years after the termination petition was 
filed to address the conditions that prevented 
reunification. In re Serenity W., — S.W.3d —, 
2019 Tenn. App. LEXIS 75 (Tenn. Ct. App. Feb. 
8, 2019). 

There was clear and convincing evidence to 
support terminating the parental rights of both 
parents on the ground of substantial noncom- 
pliance with the permanency plan because the 
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plan was reasonable and related to the sub- 
stance abuse and legal issues that necessitated 
foster care. The mother did not continue the 
mother’s outpatient therapy, while the father 
repeatedly violated the father’s probation re- 
quirements, and neither parent made any prog- 
ress in demonstrating appropriate parenting 
despite instruction or paid any child support. In 
re Julian J., — S.W.3d —, 2019 Tenn. App. 
LEXIS 99 (Tenn. Ct. App. Feb. 26, 2019), appeal 
denied, — S.W.3d —, 2019 Tenn. LEXIS 250 
(Tenn. June 11, 2019). 

While the father had executed releases for 
background checks, termination of his parental 
rights based on substantial noncompliance 
with the permanency plan was based on his 
failure to complete the other requirements in- 
cluding maintaining housing, income, and 
transportation, obtaining a mental health as- 
sessment, and obtaining a parenting assess- 
ment. In re Keagan P., — S.W.3d —, 2019 Tenn. 
App. LEXIS 377 (Tenn. Ct. App. Aug. 5, 2019). 

Permanency plan requirements were reason- 
able and related to remedying the conditions 
that prevent reunification of the family, and the 
evidence showed that the mother failed to sub- 
stantially comply with the plan requirements; 
she waited six months to start working on her 
responsibilities and made very little progress 
until August 2018, but she quickly relapsed, 
thus triggering the requirement to obtain an- 
other alcohol and drug assessment. She never 
completed a second assessment, withdrew from 
the drug treatment program, and remained 
homeless. In re Josiah T., — S.W.3d —, 2019 
Tenn. App. LEXIS 482 (Tenn. Ct. App. Oct. 2, 
2019). 

Evidence was clear and convincing that the 
mother failed to substantially comply with the 
permanency plan requirements as she had not 
completed alcohol, drug, or mental health 
treatment, appropriate housing remained an 
issue, she lacked the ability to care for the 
child, and she failed to maintain regular visi- 
tation. In re Emma S., — S.W.3d —, 2020 Tenn. 
App. LEXIS 8 (Tenn. Ct. App. Jan. 9, 2020). 

Mother had not substantially complied with 
permanency plans where the evidence showed, 
inter alia, that the mother missed a substantial 
number of visits and counseling sessions and 
continued to allow people into her home who 
actively used drugs even after the termination 
petition was filed. In re Jadarian C., — S.W.3d 
—, 2020 Tenn. App. LEXIS 87 (Tenn. Ct. App. 
Feb. 27, 2020). 7 

Substantial non-compliance with the perma- 
nency plan could not serve as a ground to 
terminate the father’s parental rights because 
the child was never placed in the Department of 
Children’s Services’s (DCS) custody, the record 
contained no permanency plans created by the 
DCS, and the father had no stated responsibili- 
ties under a properly created permanency plan. 
In re Zaylee W., — S.W.3d —, 2020 Tenn. App. 
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LEXIS 145 (Tenn. Ct. App. Apr. 9, 2020), over- 
ruled, In re Neveah M., — S.W.3d —, 2020 
Tenn. LEXIS 591 (Tenn. Dec. 10, 2020). 

Clear and convincing evidence supported the 
trial court’s termination of the parents’ rights 
based on substantial noncompliance with per- 
manency plans because the mother met very 
few of the plan requirements and only appeared 
to take the requirements seriously as the trial 
approached, and due to his repeated incarcera- 
tions, the father completed none of the require- 
ments of the permanency plans. In re Boston 
G., — S.W.3d —, 2020 Tenn. App. LEXIS 194 
(Tenn. Ct. App. Apr. 29, 2020). 

Mother was not in substantial compliance 
with the requirements of the permanency plan; 
other than participating in visitation and hay- 
ing legal employment for an undetermined 
time, she did not complete her domestic vio- 
lence classes or comply with the recommenda- 
tions following her mental health evaluation, 
she did not keep her home free from pests and 
trash, and she continued to allow inappropriate 
people into the home. In re Cheyenne S., — 
S.W.3d —, 2020 Tenn. App. LEXIS 431 (Tenn. 
Ct. App. Sept. 24, 2020). 

Trial court did not err by terminating the 
mother’s parental rights based on noncompli- 
ance with the requirements of the permanency 
plan because her substance abuse caused the 
initial removal of the child from her custody, 
her positive drug test during a trial home 
placement led to her probation violation and 
subsequent incarceration, she submitted only 
one drug screen, and she had not completed a 
drug rehabilitation program. In re Brantley O., 
— §.W.3d —, 2020 Tenn. App. LEXIS 472 
(Tenn. Ct. App. Oct. 22, 2020). 

Record did not clearly and convincingly es- 
tablish that the mother’s noncompliance with 
the permanency plans was substantial where 
the Tennessee Department of Children’s Ser- 
vices filed its petition to terminate her parental 
rights only eight months after developing the 
initial permanency plan, the overall record 
showed that the mother had not achieved the 
desired outcomes of the permanency plan in the 
16-month period that passed prior to trial, but 
it also reflected that she had made considerable 
efforts, under difficult circumstances, toward 
addressing her instability, mental health is- 
sues, and drug use, while consistently main- 
taining weekly visitation with the children. In 
re Edward R., — S.W.3d —, 2020 Tenn. App. 
LEXIS 496 (Tenn. Ct. App. Nov. 6, 2020). 

Although the finding as to the mother’s sub- 
stantial noncompliance with the permanency 
plans was deficient, the evidence supported the 
finding by showing that she made inconsistent, 
superficial efforts that fell far short of reaching 
the plans’ overall goal, especially with respect 
to her most important responsibilities under 
the plans, i.e., to obtain safe and stable housing 
and to consistently participate in her mental 
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health treatment. In re Amber R., — S.W.3d —, 
2020 Tenn. App. LEXIS 597 (Tenn. Ct. App. 
Dec. 29, 2020). 


25. Reasonable Efforts. 

In a parental rights termination case, the 
mother failed to comply with the state’s reason- 
able efforts where the mother continued to use 
illegal drugs, she refused to seek drug treat- 
ment, she stopped attending psychological 
counseling, and she moved frequently, some- 
times remaining homeless for months at a time. 
Dep’t of Children’s Servs. v. S.M.D., 200 S.W.3d 
184, 2006 Tenn. App. LEXIS 244 (Tenn. Ct. 
App. 2006), appeal denied, State Dep’t of Chil- 
dren’s Servs. v. S.M.D., — S.W.3d —, 2006 
Tenn. LEXIS 634 (Tenn. 2006), appeal denied, 
In re D.J.D., — S.W.3d —, 2006 Tenn. LEXIS 
637 (Tenn. 2006). 

Court erred in terminating a father’s paren- 
tal rights because the State failed to provide 
reasonable efforts at rehabilitation; the case 
manager conceded that no effort was made to 
communicate with the father in writing, and 
his third case manager admitted that she had 
only one face-to-face meeting with the father 
that occurred when he was incarcerated in the 
workhouse. On that occasion, the case manager 
admitted that she failed to provide the father 
with the written notice of the meeting that she 
had provided the mother earlier that same day 
and that she did not offer to make arrange- 
ments to provide him services at that time. In 
re Tiffany B., 228 S.W.3d 148, 2007 Tenn. App. 
LEXIS 102 (Tenn. Ct. App. Feb. 26, 2007), 
appeal denied, In re T. B., — S.W.3d —, 2007 
Tenn. LEXIS 379 (Tenn. Apr. 28, 2007), appeal 
denied, In re T. B., — S.W.3d —, 2007 Tenn. 
LEXIS 531 (Tenn. May 29, 2007). 

Court erred in terminating a mother’s paren- 
tal rights because the state failed to provide 
reasonable efforts at rehabilitation; the case 
manager conceded that she never attempted to 
communicate with the mother in writing and 
that she never had any follow-up conversations 
with the mother about helping her obtain reha- 
bilitative services. In re Tiffany B., 228 S.W.3d 
148, 2007 Tenn. App. LEXIS 102 (Tenn. Ct. 
App. Feb. 26, 2007), appeal denied, In re T. B., 
—§8.W.3d —, 2007 Tenn. LEXIS 379 (Tenn. Apr. 
23, 2007), appeal denied, In re T. B., — S.W.3d 
—, 2007 Tenn. LEXIS 531 (Tenn. May 29, 
2007). 

Because the question of whether the Depart- 
ment of Children’s Services made reasonable 
efforts to assist the father remained only one of 
the factors considered by the trial court in its 
best-interest analysis, and the father did not 
challenge the determination that termination 
of his parental rights was in the child best 
interest, that issue was waived, and termina- 
tion of his parental rights was proper. In re 
Kaliyah S., 455 S.W.8d 533, 2015 Tenn. LEXIS 
14 (Tenn. Jan. 22, 2015). 
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In a termination proceeding, the extent of the 
efforts made by the State to reunify the parent 
and child is weighed in the court’s best-interest 
analysis, but the State need not prove that it 
made reasonable efforts as an essential compo- 
nent of its petition to terminate parental rights; 
In re C.M.M., 2004 Tenn. App. LEXIS 160, and 
its progeny are overruled to the extent that 
those cases require the State to prove reason- 
able efforts as an essential component of the 
termination petition. In re Kaliyah S., 455 
S.W.3d 533, 2015 Tenn. LEXIS 14 (Tenn. Jan. 
22, 2015). 

While the services offered by the Department 
of Children’s Services (DCS) were not hercu- 
lean, DCS make reasonable efforts to assist the 
parents with reunification, including providing 
funding for the mother’s mental health, alcohol 
and drug, and parenting assessments, offering 
to drive the mother to treatment, finding a 
grant for the mother to obtain treatment, at- 
tempting to reach the father to help him despite 
his failure to engage with DCS, and scheduling 
a clinical mental health assessment, including 
a drug and alcohol component, for the father 
while he was incarcerated. In re Joshua S., — 
S.W.3d —, 2019 Tenn. App. LEXIS 340 (Tenn. 
Ct. App. July 8, 2019). 


26. Appellate Review. 

Trial court considered affidavits and, the ap- 
pellate court assumed, testimony regarding 
whether the mother had refused to allow the 
father access to their child, and whether she 
had refused to allow the father to know the 
child’s whereabouts; the trial court determined 
the proof did not support a finding of willful 
abandonment, and in the absence of a trial 
transcript or statement of the evidence on the 
part of the mother, the appellate court conclu- 
sively presumed the findings of the trial court 
were correct. In re M.L.D., 182 S.W.3d 890, 
2005 Tenn. App. LEXIS 339 (Tenn. Ct. App. 
2005), appeal denied, In re Adoption of M.L.D., 
— §$.W.3d —, 2005 Tenn. LEXIS 779 (Tenn. 
Sept. 12, 2005). 

Statute of repose under T.C.A. § 36-1-113(q) 
did not deprive the instant court of jurisdiction 
to review a termination of parental rights; 
because the one-year limitation under § 36-1- 
113(q) did not begin to run until the entry of a 
final order, the language used in the statute did 
not indicate an intent to affect a parent’s ability 
to timely pursue a direct appeal. In re A.M.H.., 
215 S.W.3d 793, 2007 Tenn. LEXIS 13 (Tenn. 
Jan. 23, 2007), rehearing denied, 215 S.W.3d 
793, 2007 Tenn. LEXIS 235 (Tenn. 2007), cert. 
denied, Baker v. Shao-Qiang He, — U.S.—, — 
S. Ct. —, — L. Ed. 2d —, 2007 U.S. LEXIS 8357 
(U.S. June 25, 2007). 

In actions for the termination of parental 
rights, the appellate court reviews findings of 
fact by the trial court de novo on the record, 
with a presumption of correctness of the find- 
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ings, unless the preponderance of the evidence 
is otherwise. In re B. W., 397 S.W.3d 105, 2013 
Tenn. LEXIS 199 (Tenn. Feb. 21, 2018). 

In an appeal from an order terminating pa- 
rental rights, the Tennessee Court of Appeals 
must review the trial court’s findings as to each 
ground for termination and as to whether ter- 
mination is in the child’s best interests, regard- 
less of whether the parent challenges these 
findings on appeal. In re Carrington H., 483 
S.W.3d 507, 2016 Tenn. LEXIS 49 (Tenn. Jan. 
29, 2016). 

Tennessee Supreme Court’s refusal to allow 
parents to repeatedly challenge orders termi- 
nating their rights through ineffectiveness 
claims does not at all negate the ethical obliga- 
tions all lawyers have to provide competent 
representation to a client; these ethical obliga- 
tions apply in all cases, including civil cases 
and other quasi-criminal cases. In re Car- 
rington H., 483 S.W.3d 507, 2016 Tenn. LEXIS 
49 (Tenn. Jan. 29, 2016). 

No Tennessee Court has ever held that the 
appellate court must consider whether the trial 
court erred in finding clear and convincing 
evidence of severe abuse in an appeal from a 
dependency and neglect proceeding in spite of 
the parents’ failure to properly brief the issue; 
the court does not interpret a termination of 
parental rights opinion as requiring review of 
the severe abuse finding at issue in this neglect 
case. In re Tamera W., 515 S.W.3d 860, 2016 
Tenn. App. LEXIS 859 (Tenn. Ct. App. Nov. 10, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 88 (Tenn. Feb. 8, 2017). 

Permanence of the child was not materially 
affected by the delay caused by the failure to 
file a timely notice of appeal and Tenn. R. Civ. P. 
60.02 procedure, and thus the trial court 
abused its discretion in denying the mother’s 
motion; in light of Tennessee’s policy of expedit- 
ing appeals of termination cases and the fact 
that the parties fully briefed the substantive 
merits of this appeal, the court considered the 
case as if the trial court had entered a new 
order. In re Raylan W., — S.W.3d —, 2020 Tenn. 
App. LEXIS 375 (Tenn. Ct. App. Aug. 20, 2020). 


27. Termination Proper. 

Clear and convincing evidence of severe 
abuse and the persistence of conditions existed 
for terminating parental rights where evidence 
overwhelmingly showed that one child was 
forced to eat his meals away from the rest of the 
family and had been dangled from a second 
story window, a day care worker observed 
mother beating the younger children with a 
stick while she cursed and screamed at them, 
younger children were severely developmen- 
tally delayed and parents refused to acknowl- 
edge children’s problems or parents’ shortcom- 
ings as parents. In re M.W.A., 980 S.W.2d 620, 
1998 Tenn. App. LEXIS 342 (Tenn. Ct. App. 
1998). 
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The requirements for termination of parental 
rights under T.C.A. § 36-1-113(g)(3)(A) were 
not met where, following initial placement of 
children in foster care, parent attended therapy 
on a consistent basis, attended parenting 
classes, learned coping abilities for stressful 
situations, became involved in a stable rela- 
tionship, and demonstrated a strong bond with 
the children. Stokes v. Arnold, 27 S.W.3d 516, 
2000 Tenn. App. LEXIS 61 (Tenn. Ct. App. 
2000). 

Termination of parental rights was sup- 
ported by clear and convincing evidence, and 
was in the best interests of the children who 
faced significant problems that were the result 
of deficiencies in the mother’s ability to provide 
them with proper parenting. Removing the 
children from her care and custody presented 
the children with their best chance at healthy 
and productive lives. In re C.D.B., 37 S.W.3d 
925, 2000 Tenn. App. LEXIS 670 (Tenn. Ct. 
App. 2000), cert. denied, Bagwell v. Tenn. Dep’t 
of Children’s Servs., 533 U.S. 921, 121 S. Ct. 
2532, 150 L. Ed. 2d 703, 2001 U.S. LEXIS 4616 
(2001). 

Termination of parental rights was sup- 
ported by clear and convincing evidence that 
the parent’s mental condition rendered the par- 
ent incompetent to adequately provide for chil- 
dren, and that condition was unlikely to be 
remedied at an early date, and termination was 
in the children’s best interests because the 
parent made no lasting adjustment and had no 
meaningful relationship with the children. 
Tenn. Dep’t of Children’s Servs. v. Bates, 84 
S.W.3d 186, 2002 Tenn. App. LEXIS 26 (Tenn. 
Ct. App. 2002). 

The trial court found by clear and convincing 
evidence that mother’s parental rights should 
be terminated pursuant to all three of the 
statutory criteria found in T.C.A. § 36-1-113(g), 
and further found that termination of mother’s 
parental rights would be in the child’s best 
interest, due to the mother’s cocaine addiction 
and the child’s disability. In reA.D.A, 84 S.W.3d 
592, 2002 Tenn. App. LEXIS 76 (Tenn. Ct. App. 
2002). 

In a case where the mother refused to take 
the medicine prescribed to treat her mental 
illness, the taking of which was a condition of 
the mother’s permanency plan, the best inter- 
ests of the mother’s two minor children would 
be served by terminating the mother’s parental 
rights. In re A.W., 114 S.W.3d 541, 2003 Tenn. 
App. LEXIS 114 (Tenn. Ct. App. 2003). 

Court’s termination of a mother’s parental 
rights was in the children’s best interests based 
on the factors of the mother’s unemployment, 
inadequate financial and residential resources, 
history of past neglect, and stipulated mental 
concerns. In re S.Y., 121 S.W.3d 358, 2003 Tenn. 
App. LEXIS 130 (Tenn. Ct. App. 2003). 

Mother’s parental rights were properly ter- 
minated where such other conditions existed so 
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as to create a reasonable probability of contin- 
ued neglect where the mother lived in a two 
bedroom home with several other children and 
the crowded conditions would have worsened if 
the children were returned to her care. In re 
S.Y., 121 S.W.3d 358, 2003 Tenn. App. LEXIS 
130 (Tenn. Ct. App. 2003). 

Termination was in the best interest of the 
children and clear and convincing evidence 
existed to terminate parental rights where the 
children had been sexually abused by their 
father’s male relatives, they had been in DCS 
custody at least three times, the conditions 
under which the children had been removed 
from their parents’ custody still existed and 
were unlikely to be remedied, and the parents 
were unable to care for their children due to 
mental limitations. M.L.J. v. Johnson, 121 
S.W.3d 378, 2003 Tenn. App. LEXIS 305 (Tenn. 
Ct. App. 2003). 

Termination of an imprisoned father’s paren- 
tal rights was proper and in the children’s best 
interests where the children were born as a 
result of incest between the father and his 
stepdaughter, the father was going to remain in 
jail for another 20 months, and the father had a 
long history of violence against family members 
and drug and alcohol abuse. In re H.E.J., 124 
S.W.3d 110, 2003 Tenn. App. LEXIS 443 (Tenn. 
Ct. App. 2003), appeal denied, Beard v. Ass’n for 
Guidance, Aid, Placement and Empathy, Inc., 
— $.W.3d —, 2003 Tenn. LEXIS 1180 (Tenn. 
2003). 

Court properly terminated a mother’s paren- 
tal rights where she did not remedy persistent 
conditions because the children had been in the 
care of the state for more than six years, the 
mother had not terminated her relationship 
with her boyfriend, and the mother had moved 
13 times since placing the children in state 
custody. These were all persistent conditions 
likely to continue and to put the children in 
danger of further abuse or neglect. State v. 
Stewart (In re L.J.C.), 124 S.W.3d 609, 20038 
Tenn. App. LEXIS 515 (Tenn. Ct. App. 2003), 
appeal denied, State Dep’t of Child’s Servs. v. 
Stewart (In re L.J.C.), —S.W.3d —, 2003 Tenn. 
LEXIS 1288 (Tenn. 2003). 

Juvenile court’s decision to terminate the 
parental rights of an incarcerated father who 
maintained no visitation or phone contact with 
his minor child was supported by clear and 
convincing evidence. State v. Butler, 126 S.W.3d 
522, 2003 Tenn. App. LEXIS 618 (Tenn. Ct. 
App. 2003), appeal denied, State Dep’t of Chil- 
dren’s Servs. v. Butler, — S.W.3d —, 2003 Tenn. 
LEXIS 1293 (Tenn. Dec. 22, 2008). 

Permanency plans did not address a drug use 
by the father, and there was nothing in the 
record indicating that the father was informed 
that his continued cohabitation with the 
mother, a cocaine addict, would result in the 
termination of his parental rights; it was un- 
clear whether there was sufficient evidence to 
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show that persistent conditions existed under 
T.C.A. § 36-1-113(g)(3)(A) with respect to the 
father. State v. Calabretta (In re J.J.C.), 148 
S.W.3d 919, 2004 Tenn. App. LEXIS 47 (Tenn. 
Ct. App. 2004), appeal denied, In re J.J.C., — 
S.W.3d —, 2004 Tenn. LEXIS 408 (Tenn. May 
10, 2004). . 

Provision regarding parent’s incarceration 
under T.C.A. § 36-1-113(g) manifested an in- 
tent that there had to be proof that the parent 
was incarcerated under a sentence of at least 
ten years before the mere fact of incarceration 
would constitute grounds for termination of 
parental rights; the order terminating her pa- 
rental rights to the extent that it was based 
upon that authority was reversed. State v. 
C.H.K., 154 S.W.3d 586, 2004 Tenn. App. 
LEXIS 517 (Tenn. Ct. App. 2004), appeal de- 
nied, In re J.W.P., — S.W.3d —, 2004 Tenn. 
LEXIS 937 (Tenn. Nov. 8, 2004). 

There was overwhelmingly clear and con- 
vincing evidence of grounds for termination of 
the parental rights of a mother who suffered 
from paranoid schizophrenia and bipolar disor- 
der and was “polysubstance” dependant; be- 
cause of persistent conditions, as she continued 
to abuse drugs, she remained mentally incom- 
petent to provide care and supervision for the 
child, she made little effort to address her 
polysubstance abuse or mental illness, and she 
did not comply with any requirements of per- 
manency plans. In re S.R.C., 156 S.W.3d 26, 
2004 Tenn. App. LEXIS 521 (Tenn. Ct. App. 
2004), appeal denied, — S.W.3d —, 2004 Tenn. 
LEXIS 1042 (Tenn. Nov. 22, 2004). 

Court properly terminated parental rights on 
the ground of “persistent conditions” where the 
mother engaged in abusive behavior towards 
the children, and at the time of trial, the 
mother had not adequately remedied her anger 
management problems. In re M.A.R., 183 
S.W.3d 652, 2005 Tenn. App. LEXIS 477 (Tenn. 
Ct. App. 2005), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 1048 (Tenn. Nov. 21, 2005). 

Trial court did not err in terminating an 
incarcerated father’s parental rights under 
T.C.A. § 36-1-113(g)(6) because he lived in 
prison, he continued to use illegal drugs, he had 
amassed 14 disciplinary violations while incar- 
cerated and decided to conceive a child at time 
when he knew he was facing almost certain 
conviction for a heinous crime and would there- 
fore most likely be unavailable to support or 
care for the child for a large portion of the 
child’s early life. In re Marr, 194 S.W.3d 490, 
2005 Tenn. App. LEXIS 716 (Tenn. Ct. App. 
2005), appeal denied, In re S.A.M., — S.W.3d 
—, 2006 Tenn. LEXIS 348 (Tenn. 2006). 

Where children were in the custody of the 
Tennessee department of children’s service well 
over the six months required by T.C.A. § 36-1- 
113(g)(3), and the special judge concluded that 
the mother remained addicted to drugs, the 
trial court properly terminated the mother’s 
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parental rights; there was clear and convincing 
evidence establishing that the conditions that 
caused the children to come into custody still 
persisted. State Dep’t of Children’s Servs. v. 
A.M.H., 198 S.W.3d 757, 2006 Tenn. App. 
LEXIS 156 (Tenn. Ct. App. 2006), appeal de- 
nied, In re A. B., — S.W.3d —, 2006 Tenn. 
LEXIS 543 (Tenn. June 5, 2006), appeal denied, 
— §.W.3d —, 2006 Tenn. LEXIS 537 (Tenn. 
2006). 

In a termination of parental rights proceed- 
ing, the mother failed to comply with her re- 
sponsibilities under the permanency plan re- 
quiring her to complete an alcohol and drug 
assessment, maintain appropriate, drug-free 
housing, participate in a parenting assessment 
and attend parenting classes, and maintain 
financial stability by cooperating with public 
assistance programs and acquiring and main- 
taining employment for a minimum of six 
months. State Dep’t of Children’s Servs. v. 
A.M.H., 198 S.W.3d 757, 2006 Tenn. App. 
LEXIS 156 (Tenn. Ct. App. 2006), appeal de- 
nied, In re A. B., — S.W.3d —, 2006 Tenn. 
LEXIS 548 (Tenn. June 5, 2006), appeal denied, 
— §.W.3d —, 2006 Tenn. LEXIS 537 (Tenn. 
2006). 

Where the mother’s children were in the 
custody of the Tennessee department of chil- 
dren’s services well over the six months re- 
quired by T.C.A. § 36-1-113(g)(3)(A), the spe- 
cial judge concluded that the mother remained 
addicted to drugs; thus, mother’s parental 
rights were terminated under T.C.A. § 36-1- 
113(g)(3)(A) because clear and convincing evi- 
dence established that the conditions that 
caused the children to come into custody still 
persisted. State Dep’t of Children’s Servs. v. 
A.M.H., 198 S.W.3d 757, 2006 Tenn. App. 
LEXIS 156 (Tenn. Ct. App. 2006), appeal de- 
nied, In re A. B., — S.W.3d —, 2006 Tenn. 
LEXIS 548 (Tenn. June 5, 2006), appeal denied, 
— §.W.3d —, 2006 Tenn. LEXIS 537 (Tenn. 
2006). 

Record contained clear and convincing evi- 
dence supporting the termination of the par- 
ents’ rights under T.C.A. § 36-1-113(g)(3)(A) 
based on persistence of conditions; the record 
contained clear and convincing evidence of ap- 
proximately seven years of abuse and neglect, 
and most of the same problems reported in 
1998 still existed in October 2004: (1) The 
parents expected their older daughters to care 
for their younger siblings; (2) The parents con- 
tinued to be angry with each other and engaged 
in violent arguments in their children’s pres- 
ence; (3) They continued to use inappropriately 
severe corporal punishment on their children; 
and (4) They continued to ignore their chil- 
dren’s education. The record also contained the 
testimony of Tennessee department of chil- 
dren’s services’ employees and other service 
providers demonstrating the department’s al- 
most continual efforts over three years to assist 
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the parents in creating a home environment 
that would enable the safe reunification of the 
family. In re Giorgianna H., 205 S.W.3d 508, 
2006 Tenn. App. LEXIS 192 (Tenn. Ct. App. 
2006). 

Record contained clear and convincing evi- 
dence supporting the termination of the par- 
ents’ rights under T.C.A. § 36-1-113(¢g)(4) based 
on the parents’ sexual abuse of three of their 
daughters. This evidence included the testi- 
mony of a therapist, who recounted two chil- 
dren’s statements describing the grossly inap- 
propriate sexual activities in which both 
parents forced them and their sister to partici- 
pate; the evidence was corroborated by the two 
children at trial. In re Giorgianna H., 205 
S.W.3d 508, 2006 Tenn. App. LEXIS 192 (Tenn. 
Ct. App. 2006). 

Court erred in finding that the parents, in a 
complex, extended dependency and neglect 
case, were not indigent and finding their seven 
children dependent and neglected and that the 
parents had committed severe child abuse; that 
finding could have led to termination of paren- 
tal rights and the parents clearly had a right to 
appointed counsel if they were indigent. The 
parents were entitled to a thorough hearing in 
compliance with T.C.A. § 40-14-202 to deter- 
mine if they were indigent and thus, entitled to 
appointed counsel under Tenn. Sup. Ct. R. 
13(d)(2)(B). Tenn. Dep’t of Children’s Servs. v. 
David H., 247 S.W.3d 651, 2006 Tenn. App. 
LEXIS 193 (Tenn. Ct. App. Mar. 21, 2006). 

Court properly terminated a mother’s paren- 
tal rights where the children had been removed 
from the mother for a period of well over six 
months, the conditions which led to the re- 
moval still persisted, there was little likelihood 
that those conditions would be remedied at an 
early date, and the continuation of the relation- 
ship between the mother and the children 
greatly diminished the children’s chances of 
early integration into a safe, stable, and perma- 
nent home. The mother failed to maintain any 
stability in housing or employment, and she 
continued to use illegal drugs and refused to 
acknowledge that her drug use was a problem. 
Dep’t of Children’s Servs. v. S.M.D., 200 S.W.3d 
184, 2006 Tenn. App. LEXIS 244 (Tenn. Ct. 
App. 2006), appeal denied, State Dep’t of Chil- 
dren’s Servs. v. S.M.D., — S.W.3d —, 2006 
Tenn. LEXIS 634 (Tenn. 2006), appeal denied, 
In re D.J.D., — S.W.3d —, 2006 Tenn. LEXIS 
637 (Tenn. 2006). 

Termination of parental rights under T.C.A. 
§ 36-1-113(g)(6) and (i) was affirmed because 
prior to the child’s birth, the father began 
serving a ten-year prison sentence for felony 
possession of cocaine and possession with in- 
tent to sell, and there was ample evidence 
supporting the trial court’s conclusion that ter- 
mination of parental rights is in the best inter- 
est of the child; the statute was silent as to the 
possibility of parole, and the appellate court 
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declined to read any intent on the part of the 
Tennessee legislature to account for a mere 
possibility of early discharge from prison. 
Fisher v. Young (In re K.B.H.), 206 S.W.3d 80, 
2006 Tenn. App. LEXIS 246 (Tenn. Ct. App. 
2006), appeal denied, In re Adoption of K. B. H., 
— $.W.3d —, 2006 Tenn. LEXIS 638( Tenn. 
2006). 

State established by clear and convincing 
evidence that conditions persisted that pre- 
vented the children’s safe return to their 
mother at an early date under T.C.A. § 36-1- 
113(g)(3)(A) because, inter alia: (1) It was un- 
disputed that at the time of trial the mother 
was still living with her boyfriend, who had 
sexually abused the children, was financially 
dependent on him, and had no intention of 
severing her relationship with him; (2) Con- 
tinuing the children’s relationship with their 
mother would greatly diminish the children’s 
chances of integration into a safe, stable, and 
permanent home; and (3) The mother refused 
to acknowledge and properly address her chil- 
dren’s allegations of abuse. R.M.S. v. Orange, 
223 S.W.3d 240, 2006 Tenn. App. LEXIS 823 
(Tenn. Ct. App. 2006), appeal denied, Dep’t of 
Children’s Servs. v. Orange (In re R.M.S.), — 
S.W.3d —, 2007 Tenn. LEXIS 289 (Tenn. 2007). 

Termination of a father’s parental rights was 
proper because the child was six years old when 
the father was sentenced, if he served his entire 
sentence she would be twenty-four when he 
was released, he had never been the child’s 
caretaker, she did not know him, and there was 
no reason to believe that the father would be 
able to establish a meaningful relationship 
with his daughter during the remainder of his 
incarceration; therefore, termination was in the 
child’s best interests. In re M.L.P., 228 S.W.3d 
139, 2007 Tenn. App. LEXIS 58 (Tenn. Ct. App. 
Jan. 30, 2007), appeal denied, In re M.L.P. v. 
Ramone, — S.W.3d —, 2007 Tenn. LEXIS 441 
(Tenn. Apr. 30, 2007). 

Court erred in terminating a father’s paren- 
tal rights because the State failed to provide 
reasonable efforts at rehabilitation; the case 
manager conceded that no effort was made to 
communicate with the father in writing, and 
his third case manager admitted that she had 
only one face-to-face meeting with the father 
that occurred when he was incarcerated in the 
workhouse. On that occasion, the case manager 
admitted that she failed to provide the father 
with the written notice of the meeting that she 
had provided the mother earlier that same day 
and that she did not offer to make arrange- 
ments to provide him services at that time. In 
re Tiffany B., 228 S.W.3d 148, 2007 Tenn. App. 
LEXIS 102 (Tenn. Ct. App. Feb. 26, 2007), 
appeal denied, In re T. B., — S.W.3d —, 2007 
Tenn. LEXIS 379 (Tenn. Apr. 23, 2007), appeal 
denied, In re T. B., — S.W.3d —, 2007 Tenn. 
LEXIS 531 (Tenn. May 29, 2007). 
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Court erred in terminating a mother’s paren- 
tal rights because the state failed to provide 
reasonable efforts at rehabilitation; the case 
manager conceded that she never attempted to 
communicate with the mother in writing and 
that she never had any follow-up conversations 
with the mother about helping her obtain reha- 
bilitative services. In re Tiffany B., 228 S.W.3d 
148, 2007 Tenn. App. LEXIS 102 (Tenn. Ct. 
App. Feb. 26, 2007), appeal denied, In re T. B., 
—§.W.3d —, 2007 Tenn. LEXIS 379 (Tenn. Apr. 
23, 2007), appeal denied, In re T. B., — S.W.3d 
—, 2007 Tenn. LEXIS 531 (Tenn. May 29, 
2007). 

Termination of the mother’s parental rights 
was proper under T.C.A. § 36-1-113(g)(3) and 
(i), because the evidence did not preponderate 
against the findings that the conditions that led 
to the child’s removal from the mother’s home 
still persisted, and that other conditions per- 
sisted which in all probability would have 
caused the child to be subjected to further 
abuse and neglect; a home visit revealed a 
continuation of conditions that were unsani- 
tary and unsafe for the child, the mother had 
taken an order of protection out against an 
ex-boyfriend, and the mother had received nu- 
merous services but failed to show that she 
changed. State Dep’t of Children’s Servs. v. 
B.J.N., 242 S.W.3d 491, 2007 Tenn. App. LEXIS 
512 (Tenn. Ct. App. Aug. 8, 2007). 

Mother’s parental rights were properly ter- 
minated on the basis that she failed to substan- 
tially comply with her permanency plans be- 
cause in addition to the mother’s failure to lead 
a drug free lifestyle, she failed to participate in 
therapy sessions to prepare her to care for two 
children who both suffered from ongoing medi- 
cal problems that required extraordinary atten- 
tion; a case worker testified that it was ar- 
ranged for the mother to participate in classes, 
but the service was discontinued because of the 
mother’s noncompliance. In re J.C.D., 254 
S.W.3d 4382, 2007 Tenn. App. LEXIS 741 (Tenn. 
Ct. App. Nov. 30, 2007), appeal denied, In re J. 
C. D., — S.W.38d —, 2008 Tenn. LEXIS 131 
(Tenn. Feb. 25, 2008). 

Mother’s parental rights were properly ter- 
minated on the basis that the children had been 
removed from the home for a period of six 
months, the conditions that led to the children’s 
removal persisted, and there was little likeli- 
hood the conditions would be remedied at an 
early date given the mother’s history of relapse. 
In re J.C.D., 254 S.W.3d 432, 2007 Tenn. App. 
LEXIS 741 (Tenn. Ct. App. Nov. 30, 2007), 
appeal denied, In re J. C. D., —S.W.3d —, 2008 
Tenn. LEXIS 131 (Tenn. Feb. 25, 2008). 

Termination of the father’s parental rights 
under T.C.A. § 36-1-113(g)(5) was proper be- 
cause he was convicted of aggravated sexual 
battery of one of his children for which he was 
sentenced to 10 years in prison. In re R.L.F., 
278 S.W.3d 305, 2008 Tenn. App. LEXIS 445 
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(Tenn. Ct. App. July 31, 2008), appeal denied, 
— §8.W.3d —, 2008 Tenn. LEXIS 788 (Tenn. Oct. 
20, 2008). 

Mother’s parental rights were properly ter- 
minated on the ground of persistent conditions 
because at the time this child was removed, the 
grandmother, who was the custodian of the 
child at the time, was in jail; mother was in jail, 
and an aunt who had physical custody of the 
child but not legal custody was arrested for 
DUI. State Dep’t of Children’s Servs. v. V.N., 
279 S.W.3d 306, 2008 Tenn. App. LEXIS 645 
(Tenn. Ct. App. Oct. 27, 2008), appeal denied, 
State v. V.N., — S.W.3d —, 2009 Tenn. LEXIS 
77 (Tenn. Jan. 16, 2009). 

Mother’s parental rights were properly ter- 
minated for failure to substantially comply 
with the permanency plan because she failed to 
follow through with recommendations of the 
psychological assessment, failed to attend AA 
or NA meetings, failed to obtain a job, failed to 
exercise the majority of the visitations offered 
to her, failed to keep in touch with the state, 
and continued to engage in illegal activities. 
State Dep’t of Children’s Servs. v. V.N., 279 
S.W.3d 306, 2008 Tenn. App. LEXIS 645 (Tenn. 
Ct. App. Oct. 27, 2008), appeal denied, State v. 
V.N., — S.W.3d —, 2009 Tenn. LEXIS 77 (Tenn. 
Jan. 16, 2009). 

Termination of father’s parental rights was 
proper under T.C.A. § 36-1-113(g)(6) because: 
(1) He committed a crime and was confined to a 
correctional facility for 10 or more years and 
the child was under eight years old when the 
sentence was imposed; (2) It was unknown 
when father would be released from prison or 
when he would be able to care for the child; (3) 
Father did not maintain regular contact with 
the child; (4) Child was doing very well in the 
care of her great-grandmother, and a change of 
caretakers could have a negative impact on the 
child’s life; (5) Great-grandmother’s home was 
a healthy and safe home for the child; (6) 
Great-grandmother had a very active role in 
the child’s life; and (7) It was in the child’s best 
interests under T.C.A. § 36-1-113G). In re 
T.M.G., 283 S.W.3d 318, 2008 Tenn. App. 
LEXIS 713 (Tenn. Ct. App. Nov. 25, 2008), 
appeal denied, — S.W.3d —, 2009 Tenn. LEXIS 
86 (Tenn. Feb. 24, 2009). 

Termination of the putative father’s rights to 
a fifth child was appropriate under T.C.A. § 36- 
1-113(g)(9)(A)Gv)-(vi) because the Department 
of Children’s Services (DCS) made reasonable 
efforts to assist him with regard to the respon- 
sibilities and goals in his permanency plans 
and the efforts on the part of the DCS passed 
muster with regard to the grounds for termina- 
tion to four other children under § 36-1- 
113(g)(2)-(3). Likewise, the efforts of the DCS 
were thus sufficient for the purpose of § 36-1- 
113(g)(9)(A)(iv)-(vi). In re Bernard T., 319 
S.W.3d 586, 2010 Tenn. LEXIS 683 (Tenn. Aug. 
26, 2010). 
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Termination of the putative father’s rights to 
four children was appropriate under T.C.A. 
§ 36-1-113(g)(2)-(3) because the conditions that 
required the removal of the children continued 
without substantial change and there was little 
likelihood that they would be remedied at an 
early date; the Department of Children’s Ser- 
vices had been providing services and support 
to the putative father for almost four years. The 
responsibilities and goals in the putative fa- 
ther’s permanency plans were reasonable and 
he failed to comply substantially with many of 
those goals. In re Bernard T., 319 S.W.3d 586, 
2010 Tenn. LEXIS 683 (Tenn. Aug. 26, 2010). 

Termination of the father’s parental rights 
under T.C.A. § 36-1-113(g)(1) and (g)(6) was 
appropriate, in part because the grounds did 
not require reasonable efforts on the part of the 
Department of Children’s Services or a previ- 
ous finding of dependency and neglect. In re 
Arteria H., 326 S.W.3d 167, 2010 Tenn. App. 
LEXIS 486 (Tenn. Ct. App. July 27, 2010), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
949 (Tenn. Oct. 14, 2010). 

Termination of the mother’s parental rights 
on the ground of persistence of conditions under 
T.C.A. § 36-1-113(g)(3) was appropriate be- 
cause some of the conditions which led to the 
child’s removal continued to persist. In part, 
the mother admitted that she had not been 
employed since 2007; she did not have stable 
housing and was essentially vagrant; efforts to 
help and assist the mother were ineffective; 
and testimony indicated that the mother was 
unable to meet the child’s basic needs. In re 
Arteria H., 326 S.W.3d 167, 2010 Tenn. App. 
LEXIS 486 (Tenn. Ct. App. July 27, 2010), 
appeal denied, — S.W.3d —, 2010 Tenn. LEXIS 
949 (Tenn. Oct. 14, 2010). 

Termination of the mother’s parental rights 
on the grounds of abandonment by failure to 
visit and failure to support was proper pursu- 
ant to T.C.A. §§ 36-1-102(1)(A)G@) and 36-1- 
113(g)(1) because the mother’s contacts with 
the child during the pertinent four-month pe- 
riod were of such an infrequent nature or of 
such short duration as to merely establish 
minimal or insubstantial contact with the child 
under T.C.A. § 36-1-102(1)(C). Therefore, the 
mother engaged in merely token visitation dur- 
ing the four-month period preceding the filing 
of the termination petition. Stephen v. Christy 
C., 384 S.W.3d 731, 2010 Tenn. App. LEXIS 727 
(Tenn. Ct. App. Nov. 22, 2010), appeal denied, 
In re Keri C., — S.W.3d —, 2011 Tenn. LEXIS 
120 (Tenn. Feb. 17, 2011). 

There was no merit to a father’s claim in a 
parental rights termination proceeding pursu- 
ant to T.C.A. § 36-1-113(g)(4) that it was error 
to grant the social service agency’s petition 
because it was filed shortly after it entered into 
permanency plans that included the goal of 
reunification, as there was no prior order of 
abuse by the father, termination was based on 
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multiple instances of abuse, and reliance on 
case precedents to the contrary was unavailing. 
In re Keara J., 376 S.W.3d 86, 2012 Tenn. App. 
LEXIS 26 (Tenn. Ct. App. Jan. 13, 2012), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 274 
(Tenn. Apr. 11, 2012). 

There was clear and convincing evidence to 
support the termination of a mother’s parental 
rights over her child based on abuse pursuant 
to T.C.A. § 36-1-113(g)(4), as she failed to dis- 
close her HIV status to medical providers, 
which subjected the child to “severe abuse” 
under T.C.A. § 37-1-102. In re Keara J., 376 
S.W.3d 86, 2012 Tenn. App. LEXIS 26 (Tenn. 
Ct. App. Jan. 13, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 274 (Tenn. Apr. 
11, 2012). 

There was clear and convincing evidence to 
support the termination of a mother and fa- 
ther’s parental rights over their child based on 
abuse pursuant to T.C.A. § 36-1-113(g)(4), as 
they failed to meet her basic nutritional and 
physical needs, which resulted in her suffering 
damage; such conduct constituted “severe 
abuse” under T.C.A. § 37-1-102. In re Keara J., 
376 S.W.3d 86, 2012 Tenn. App. LEXIS 26 
(Tenn. Ct. App. Jan. 13, 2012), appeal denied, 
—§.W.3d —, 2012 Tenn. LEXIS 274 (Tenn. Apr. 
Tip 2012): 

Prior order suspending the father’s visitation 
rights did not preclude a finding that the father 
willfully failed to visit the children, and a 
preponderance of the evidence supported the 
conclusion that the father willfully failed to 
visit his children between July 2003 and July 
2005 since although the father filed a petition 
to reinstate his visitation rights, he took no 
action to advance the petition, and the father 
had no reasonable excuse for failing to pursue 
the petition to reinstate visitation during those 
two years; therefore, the record contained clear 
and convincing evidence supporting termina- 
tion of the father’s parental rights on the 
ground of abandonment based on willful failure 
to visit under T.C.A. § 36-1-113(g)(1) and 
T.C.A. § 36-1-102. Because the trial court did 
not reach the issue of whether termination of 
the father’s parental rights was in the best 
interests of the children, the court remanded 
the case for the trial court to consider whether 
termination of the father’s parental rights was 
in the best interests of the children pursuant to 
T.C.A. § 36-1-113(c). In re Angela E., 402 
S.W.3d 636, 2013 Tenn. LEXIS 303 (Tenn. Mar. 
13) 2013): 

Clear and convincing evidence supported ter- 
mination of a mother’s parental rights based on 
failure to manifest an ability and willingness to 
assume custody or financial responsibility of 
the child because she (1) admitted using drugs, 
(2) did not obtain or cooperate with treatment, 
(3) did not support the child, (4) did not main- 
tain consistent contact with the child, and (5) 
placing the child into the mother’s custody 
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would pose a risk of substantial harm to the 
child’s physical and psychological welfare. In re 
J’Khari F., — S.W.38d —, 2019 Tenn. App. 
LEXIS 60 (Tenn. Ct. App. Jan. 31, 2019). 

Clear and convincing evidence supported ter- 
mination of a mother’s parental rights on the 
ground of failure to manifest a willingness and 
ability to assume custody because the mother’s 
children were removed from the mother’s home 
and adjudicated dependent and neglected, 
there were issues concerning drug use, sexual 
abuse, and a lack of supervision of the children 
in the mother’s home. Moreover, the mother 
had continued to engage in criminal activity 
throughout the pendency of the case and gen- 
erally showed an unwillingness to parent the 
children. In re H. A., — S.W.3d —, 2019 Tenn. 
App. LEXIS 78 (Tenn. Ct. App. Feb. 12, 2019). 

Clear and convincing evidence supported the 
trial court’s termination of a father’s parental 
rights on the ground of failure to seek to estab- 
lish paternity because despite having notice of 
his alleged paternity, the father failed to file a 
petition to establish paternity within thirty 
days. In re Rilyn S., — S.W.3d —, 2019 Tenn. 
App. LEXIS 124 (Tenn. Ct. App. Mar. 12, 2019). 

Clear and convincing evidence supported the 
trial court’s determination to terminate a fa- 
ther’s parental rights on the ground that plac- 
ing custody of the child in his custody would 
pose a risk of substantial harm to the physical 
or psychological welfare of the child because the 
father had never met the child and had no 
relationship with the child; there was a signifi- 
cant bond between the child and his foster 
parents, and his removal from the foster par- 
ents would cause emotional trauma. In re Rilyn 
S., — $.W.3d —, 2019 Tenn. App. LEXIS 124 
(Tenn. Ct. App. Mar. 12, 2019). 

Termination of a mother’s parental rights 
was in the child’s best interest where visitation 
had not gone well in the past, continuing that 
situation for years into the future would not 
have been a good result for the child, and the 
mother incurred additional criminal charges, 
failed to comply with the terms of her proba- 
tion, failed a drug screen, failed to complete a 
required drug and alcohol class, and had not 
maintained visitation or other contact with the 
child. In re Jaxx M., — S.W.3d —, 2019 Tenn. 
App. LEXIS 185 (Tenn. Ct. App. Apr. 17, 2019). 

Termination of the father’s parent rights was 
proper based on the failure to manifest an 
ability to parent as the father had failed to 
demonstrate any ability or willingness to per- 
sonally assume legal and physical custody or 
financial responsibility of the children; and 
placing the children in his legal custody would 
pose a risk of substantial harm to the children. 
In re O.M., — S.W.38d —, 2019 Tenn. App. 
LEXIS 197 (Tenn. Ct. App. Apr. 26, 2019). 

Termination of the parental rights of the 
mother and the father was supported by evi- 
dence that the mother and father continued to 
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use illegal drugs, the father continued to en- 
gage in criminal activity, the father was ac- 
cused of violence against the mother, and both 
parents failed to establish a safe and appropri- 
ate home for the child. In re Joshua S., — 
S.W.3d —, 2019 Tenn. App. LEXIS 340 (Tenn. 
Ct. App. July 8, 2019). 

Father’s rights were properly terminated 
based on his failure to establish or exercise 
paternity; he admitted his failure to establish 
paternity of the child, plus he failed to manifest 
an ability and willingness to assume legal and 
physical custody of the child, and placing the 
child in the father’s care would pose a risk of 
substantial harm to the physical or psychologi- 
cal welfare of the child. In re Brendan G., — 
S.W.3d —, 2019 Tenn. App. LEXIS 501 (Tenn. 
Ct. App. Oct. 9, 2019). 

Evidence was sufficient to support the termi- 
nation of the father’s parental rights based on 
his exhibiting a wanton disregard for the child’s 
welfare because it was undisputed that he was 
arrested multiple times in Tennessee after the 
child’s birth and he admitted that he violated 
the terms of his probation again after being 
released in 2014. These acts, when coupled 
with his history of criminal behavior before the 
child’s birth, demonstrated a pattern of conduct 
that rendered the father unfit to parent the 
child. In re Travis R., — S.W.3d —, 2019 Tenn. 
App. LEXIS 557 (Tenn. Ct. App. Nov. 13, 2019). 

Because a mother was sentenced to more 
than two years’ imprisonment for conduct 
against the child’s sibling that met the defini- 
tion of severe child abuse, the ground for ter- 
mination set forth in subsection (g)(5) was 
sufficiently proven. In re C.S., — S.W.3d —, 
2020 Tenn. App. LEXIS 197 (Tenn. Ct. App. Apr. 
29, 2020). 

Clear and convincing evidence showed that 
termination of a mother’s parental rights was 
in the children’s best interest because the 
mother had made very little progress to remedy 
her substance abuse issues, the children were 
doing well in their placements, and returning 
the children to the mother’s custody with her 
continuing substance abuse would not have 
been in their best interest. In re Johnathan T., 
— §.W.3d —, 2020 Tenn. App. LEXIS 281 
(Tenn. Ct. App. June 18, 2020). 


28. Termination Improper. 

There was not clear and convincing evidence 
to support termination of parent’s parental 
rights on the ground of abandonment merely 
because the parent willfully murdered chil- 
dren’s other parent; the intent to commit mur- 
der does not translate into an intent not to visit 
or support one’s children. Graham v. Copeland 
(In re Copeland), 43 S.W.3d 483, 2000 Tenn. 
App. LEXIS 221 (Tenn. Ct. App. 2000), review 
or rehearing denied, In re Adoption of Cope- 
land, — S.W.3d —, 2001 Tenn. LEXIS 352 
(Tenn. Apr. 16, 2001). 
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The requirements for termination of parental 
rights under T.C.A. § 36-1-113(g)(3)(A) were 
not met where, following initial placement of 
children in foster care, parent attended therapy 
on a consistent basis, attended parenting 
classes, learned coping abilities for stressful 
situations, became involved in a stable rela- 
tionship, and demonstrated a strong bond with 
the children. Stokes v. Arnold, 27 S.W.3d 516, 
2000 Tenn. App. LEXIS 61 (Tenn. Ct. App. 
2000). 

Permanency plans did not address a drug use 
by the father, and there was nothing in the 
record indicating that the father was informed 
that his continued cohabitation with the 
mother, a cocaine addict, would result in the 
termination of his parental rights; it was un- 
clear whether there was sufficient evidence to 
show that persistent conditions existed under 
T.C.A. § 36-1-113(g)(3)(A) with respect to the 
father. State v. Calabretta (In re J.J.C.), 148 
S.W.3d 919, 2004 Tenn. App. LEXIS 47 (Tenn. 
Ct. App. 2004), appeal denied, In re J.J.C., — 
S.W.3d —, 2004 Tenn. LEXIS 408 (Tenn. May 
10, 2004). 

Termination of the mother’s and the father’s 
parental rights was improper based on the 
failure to manifest an ability and willingness to 
personally assume custody or financial respon- 
sibility of the children because the trial court 
failed to make sufficient findings of fact with 
respect to that ground for termination as no- 
where in its discussion did the trial court make 
findings that placing the children in their re- 
spective parents’ legal and physical custody 
would pose a risk of substantial harm to their 
physical or psychological welfare, and estab- 
lishing such a risk of substantial harm was 
required under the statute. In re Mickeal Z., — 
S.W.3d —, 2019 Tenn. App. LEXIS 29 (Tenn. Ct. 
App. Jan. 25, 2019). 

Termination of the mother’s and the father’s 
parental rights was improper based on the 
persistence of conditions ground because, al- 
though the trial court found that the mother’s 
drug abuse persisted to the date of trial, it 
made no specific finding regarding the likeli- 
hood that such a concern could be remedied at 
an early date so that the children could be 
returned to the mother in the near future; and 
the trial court did not make specific findings 
regarding each of the elements applicable to 
the persistence of conditions ground. In re 
Mickeal Z., — S.W.3d —, 2019 Tenn. App. 
LEXIS 29 (Tenn. Ct. App. Jan. 25, 2019). 

Termination of the father’s parental rights 
was improper based on substantial noncompli- 
ance with the permanency plan requirements 
because, although some conflict still existed 
between the parents after they had completed 
the anger management classes required of 
them, that did not justify a finding of substan- 
tial noncompliance considering its overall 
weight and the degree of the parents’ noncom- 
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pliance and considering the importance of other 
requirements with which the trial court took no 
issue. In re Mickeal Z., —S.W.3d —, 2019 Tenn. 
App. LEXIS 29 (Tenn. Ct. App. Jan. 25, 2019). 

Evidence was insufficient to support the trial 
court’s termination of the mother’s parental 
rights based on a risk of substantial harm 
because it showed that it was the child’s inter- 
actions with the grandmother that caused psy- 
chological stress. The mother’s lie to law en- 
forcement during a May 2018 incident, 
standing alone, did not constitute clear and 
convincing evidence that placing the child in 
the mother’s custody posed a risk of substantial 
harm. In re Alexis S., — S.W.3d —, 2019 Tenn. 
App. LEXIS 526 (Tenn. Ct. App. Oct. 29, 2019). 

Trial court’s judgment terminating the fa- 
ther’s parental rights was vacated because, 
although petitioners presented evidence re- 
garding the grounds for terminating the fa- 
ther’s rights, they failed to present any evi- 
dence regarding the child’s best interest, and 
the trial court failed to conduct a best interest 
analysis and conclude by clear and convincing 
evidence that it was in the child’s best interest 
to terminate the father’s rights. In re Lillian W., 
— §$.W.3d —, 2020 Tenn. App. LEXIS 500 
(Tenn. Ct. App. Nov. 9, 2020). 


29. Preclusion and Effect of Judgments. 

As the determination of the best interests of 
the children in a parental termination proceed- 
ing required consideration of a different set of 
factors than those that were considered in a 
prior custody and grandparent visitation pro- 
ceeding, the doctrine of collateral estoppel was 
inapplicable because the issues in the two cases 
were not identical. In re B. W., 397 S.W.3d 105, 
2013 Tenn. LEXIS 199 (Tenn. Feb. 21, 2013). 

As prior divorce litigation between a mother 
and father which was resolved by a parenting 
plan was a different cause of action than the 
father and stepmother’s petition to terminate 
the mother’s parental rights, res judicata did 
not bar the termination action. In re B. W., 397 
S.W.3d 105, 2013 Tenn. LEXIS 199 (Tenn. Feb. 
21, 2013). 


30. Due Process. 

Given the existing procedural safeguards ap- 
plicable to parental termination proceedings, 
the Tennessee Supreme Court declines to hold 
that securing the constitutional right of par- 
ents to fundamentally fair procedures requires 
adoption of an additional procedure, subse- 
quent to or separate from an appeal as of right, 
by which parents may attack the judgment 
terminating parental rights based upon ineffec- 
tive assistance of appointed counsel. In re Car- 
rington H., 483 S.W.3d 507, 2016 Tenn. LEXIS 
49 (Tenn. Jan. 29, 2016). 

Due process unquestionably requires States 
to provide parents with fundamentally fair pro- 
cedures, but it does not require States to ignore 
the other interests at stake in parental termi- 
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nation proceedings; by refusing to import crimi- 
nal law post-conviction type remedies, the Ten- 
nessee Supreme Court does not at all disregard 
the well-established constitutional principle 
precluding the termination of parental rights 
except upon fundamentally fair procedures. In 
re Carrington H., 483 S.W.3d 507, 2016 Tenn. 
LEXIS 49 (Tenn. Jan. 29, 2016). 

Termination of an incarcerated father’s pa- 
rental rights was inappropriate because the 
trial court’s application of the missing witness 
rule and the doctrine of unclean hands-neither 
of which was applicable-undermined the pro- 
tections to which the father was entitled under 
the Due Process Clauses of the Federal and 
Tennessee Constitutions by virtue of the liberty 
interest at stake. In re Mattie L., — S.W.3d —, 
2020 Tenn. App. LEXIS 152 (Tenn. Ct. App. Apr. 
14, 2020). 


31. Assistance of Counsel. 

Appointed counsel’s representation did not 
deprive the mother of a fundamentally fair 
termination proceeding; counsel had a strategy, 
including on cross-examination, and by not 
filing an answer, which was not required, coun- 
sel avoided admitting or denying each allega- 
tion of the petition, which may actually have 
aided the mother. In re Carrington H., 483 
S.W.3d 507, 2016 Tenn. LEXIS 49 (Tenn. Jan. 
29, 2016). 


32. Putative Father. 

Clear and convincing evidence did not sup- 
port the trial court’s decision to terminate a 
father’s parental rights on the ground of failure 
to support because there was an absence of 
proof of a regular income for the father; the 
father stated that he was doing construction 
work with his brother. In re Rilyn S., — S.W.3d 
—, 2019 Tenn. App. LEXIS 124 (Tenn. Ct. App. 
Mar. 12, 2019). 


33. Evidence Sufficient. 

Evidence was sufficient to support the termi- 
nation of the mother’s parental rights based on 
substantial noncompliance with the require- 
ments of the permanency plans because she did 
not have stable housing or proof of a stable 
income, her visits with the children had been 
suspended, she failed to cooperate with the 
Tennessee Department of Children’s Services, 
and her testimony showed that she did not 
comply with the alcohol and drug assessment. 
In re Homer, — S.W.3d —, 2018 Tenn. App. 
LEXIS 126 (Tenn. Ct. App. Mar. 9, 2018). 

Clear and convincing evidence showed a 
mother’s failure to substantially comply with 
the reasonable responsibilities set out in per- 
manency plans because, (1) when she claimed 
the Department of Children’s Services did not 
provide her reasonable assistance to reunify 
with her child, proof of such reasonable efforts 
was not a precondition to termination, (2) she 
did not substantially comply with her perma- 
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nency plan or obtain treatment, (3) she contin- 
ued using drugs, and (4) she did not pay rea- 
sonable support. In re J’Khari F., — S.W.3d —, 
2019 Tenn. App. LEXIS 60 (Tenn. Ct. App. Jan. 
31,2019). 

Mother was unable to provide a suitable 
home for the children where although she was 
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provided with services to address her homeless- 
ness, mental health issues, issues with cleanli- 
ness, and trouble managing money, she either 
refused these services or did not use them 
consistently. In re Amber R., — S.W.3d —, 2020 
Tenn. App. LEXIS 597 (Tenn. Ct. App. Dec. 29, 
2020). 


36-1-114. Venue. 


The termination or adoption petition may be filed in the county: 

(1) Where the petitioners reside; 

(2) Where the child resides; 

(3) Where, at the time the petition is filed, any respondent resides; 

(4) In which is located any licensed child-placing agency or institution 
operated under the laws of this state having custody or guardianship of the 
child or to which the child has been surrendered as provided in this part; 

(5) Where the child became subject to the care and control of a public or 
private child-caring or child-placing agency; or 

(6) Where the child became subject to partial or complete guardianship or 
legal custody of the petitioners as provided in this part. 


History. 

Acts 1951, ch. 202, § 12 (Williams, 
§ 9572.26); T.C.A. (orig. ed.), § 36-104; 36-1- 
104; Acts 1995, ch. 532, § 1; 2008, ch. 1059, 
Sea. 2015, ch..875, § 13. 


104), concerning surrender of child, was re- 
pealed by Acts 1995, ch. 532, § 1, effective 
January 1, 1996. 


Law Reviews. 

The Tennessee Court System — Chancery 
Court (Frederic S. Le Clercq), 8 Mem. St. U.L. 
Rev. 281 (1978). 


Compiler’s Notes. 
Former § 36-1-114 (Acts 1951, ch. 202, § 12 
(Williams, § 9572.26); T.C.A. (orig. ed.), § 36- 


36-1-115. Persons eligible to file adoption petition — Residence re- 
quirements — Preference for foster parents. 


(a) Any person over eighteen (18) years of age may petition the chancery or 
circuit court to adopt a person and may request that the adopted person’s name 
be changed. 

(b) The petitioners must have physical custody or must demonstrate to the 
court that they have the right to receive custody of the child sought to be 
adopted as provided in § 36-1-111(d)(6) at the time the petition is filed, unless 
they are filing an intervening petition seeking to adopt the child. 

(c) If the petitioner has a spouse living, competent to join in the petition, 
such spouse shall join in the petition; provided, that if the spouse of the 
petitioner is a legal or biological parent of the child to be adopted, such spouse 
shall sign the petition as co-petitioner, and this shall be sufficient consent by 
the legal or biological parent for the petitioner’s spouse to adopt the child of the 
legal or biological parent, and no surrender shall be necessary by such 
co-petitioning legal or biological parent. Such action by the legal or biological 
parent shall not otherwise affect the legal relationship between that parent 
and the child. 

(d) The petitioner or petitioners shall live and maintain their regular place 
of abode in this state when the adoption petition is filed. Nonresidents may 
also file a petition to adopt a child in this state, if they file such petition in the 
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county where a court granted the nonresidents partial or complete guardian- 
ship of the child. 

(e) If one (1) or both of petitioners is an active duty service member in the 
United States military, the service member and any co-petitioner with the 
service member may file a petition for adoption in this state without actual 
residency in this state, if the service member has lived, or maintained a 
regular place of abode, within this state for six (6) consecutive months 
immediately prior to entering military service or if this state is the service 
member’s state of legal residence as identified to the United States military. 

(f) Where the petitioner is seeking to adopt a child that is related, the 
residency requirement in subsections (d) and (e) shall not apply if the 
petitioner is an actual resident of this state at the time the petition is filed. 

(g)(1) When a child is placed in a foster home by the department or 
otherwise, and becomes available for adoption due to the termination or 
surrender of all parental or guardianship rights to the child, those foster 
parents shall be given first preference to adopt the child if the child has 
resided in the foster home for twelve (12) or more consecutive months 
immediately preceding the filing of an adoption petition. 

(2) In becoming adoptive parents, the foster parents shall meet all 
requirements otherwise imposed on persons seeking to adopt children in the 
custody of the department, and shall be subject to all other provisions of this 
part. 


History. 

Acts 1951, ch. 202, §§ 4, 40 (Williams, 
§§ 9572.18, 9572.52); Acts 1959, ch. 223, § 1; 
1961, ch?'150,'8 “1 1971, ch! 232081) 197%, ch. 
329, § 1; 1972, ch. 612,'§ 7; impl. am. Acts 
1975, ch. 219, $'1; Acts 1976, ch. 481, § 1; 
1977; ch 232.8) Ie 1979, ch. 10%, -S he TCA. 
(orig. ed.), § 36-105; § 36-1-105; Acts 1995, ch. 
532, § 1; 2016, ch. 919, § 10; 2018, ch. 875, 
§ 14. 


Compiler’s Notes. 

Former § 36-1-115 (Acts 1951, ch. 202, 
8§ 10, 40 (Williams, §§ 9572.24, 9572.52); 
T.C.A. (orig. ed.), § 36-115), concerning consent 
of child fourteen years of age or over, was 
repealed by Acts 1995, ch. 532, § 1, effective 
January 1, 1996. 


Textbooks. 

Coppock on Tennessee Adoption Law, 
(1998-99 ed., Coppock). 

Tennessee Jurisprudence, 20 Tenn. Juris, 
Parent and Child, § 21. 


Law Reviews. 

Adoption Proceedings — Revocation of Sur- 
render Under Tennessee Code Annotated Sec- 
tion 36-1-117 (Bradley E. Trammell), 23 Mem. 
St. U.L. Rev. 293 (1993). 

Courts, Legislatures, and Second-Parent 
Adoptions: On Judicial Deference, Specious 
Reasoning, and the Best Interests of the Child, 
66 Tenn. L. Rev. 1019 (1999). 

When One Parent Goes and the Other Parent 
Stays: The Inconsistency and Inequality of 
Guaranteeing Absent Parents Permanent Pa- 
rental Rights (Wendee M. Hilderbrand), 56 
Vand. L. Rev. 1907 (2003). 


Attorney General Opinions. 

Adoption statutes do not permit more than 
two adults jointly to adopt a child and do not 
allow two adults jointly to adopt a child to- 
gether if they are not a couple and are not 
cohabitating in the same home, OAG 07-162, 
2007 Tenn. AG LEXIS 162 (12/12/07). 


NOTES TO DECISIONS 


Analysis 


. Construction. 

. Jurisdiction of Court. 

. Regular Place of Abode. 
. Preference to Adopt. 

. Standing. 


OP ON eH 


1. Construction. 

The court must give this section a strict 
construction and determine what the language 
of the section means. In re Adoption of Mullins, 
219 Tenn. 666, 412 S.W.2d 896, 1967 Tenn. 
LEXIS 379, 33 A.L.R.3d 168 (1967). 

Although grandparent petitioners were not 
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required to comply with the physical custody 
requirement before filing an intervening peti- 
tion for adoption, T.C.A. §§ 36-1-116(f)(1) and 
36-1-120(a)(4) require that petitioners have 
physical custody or the right to receive custody 
of the child pursuant to a valid surrender; 
therefore, notwithstanding this section, the 
trial court did not err in refusing to allow 
grandparents to pursue their intervening peti- 
tion for adoption where it was undisputed that 
grandparents had neither physical custody of 
the child nor the right to receive custody. In re 
M.J.S., 44 S.W.3d 41, 2000 Tenn. App. LEXIS 
704 (Tenn. Ct. App. 2000). 

Where a child’s father was incarcerated after 
having received a death sentence for killing his 
child’s mother and two others and where the 
child’s maternal grandparents and paternal 
grandparents filed competing adoption peti- 
tions, the paternal grandparents did not meet 
the statutory adoption requirements because 
they did not have physical custody of the child 
or the right to receive custody pursuant to a 
valid surrender, and the court held that their 
monthly visitation with the child did not 
amount to physical custody. Although the fa- 
ther had executed a surrender consenting to 
the adoption of the child by his parents, the 
surrender was invalid because, to be valid, the 
father must have had custody of the child when 
he executed the document and the child was in 
the custody of her maternal grandparents when 
the father executed the surrender. Jordan v. 
Roberson (in re S.E.J.), — S.W.3d —, 2009 
Tenn. App. LEXIS 442 (Tenn. Ct. App. July 16, 
2009), rev'd, In re Sidney J., 313 S.W.3d 772, 
2010 Tenn. LEXIS 433 (Tenn. May 10, 2010). 

Requirements of T.C.A. §§ 36-1-116(b)(5) and 
36-1-120(a)(4) did not apply when an adoption 
petition was filed pursuant to the exception to 
the physical custody requirement for interven- 
ing petitioners in T.C.A. § 36-1-115(b); accord- 
ingly, parental grandparents’ intervening peti- 
tion to adopt a child that was in the physical 
custody of the maternal grandparents could be 
considered. In re Sidney J., 313 S.W.3d 772, 
2010 Tenn. LEXIS 483 (Tenn. May 10, 2010). 

Former foster mother and her new husband 
were not entitled to intervene in an adoption 
proceeding because they did not meet the re- 
quirements for adoption under T.C.A. §§ 36-1- 
115, 36-1-116, 36-1-120 where they did not have 
physical custody of the children, no home study 
had been conducted of their home, and the 
children had not resided with the new husband 
at all and had not resided with the former 
foster mother for more than 12 months. In re 
Devon W., — 8.W.3d —, 2010 Tenn. App. LEXIS 
270 (Tenn. Ct. App. Apr. 16, 2010), review 
denied and ordered not published, In re Devon 
P.K.C., — S.W.3d —, 2010 Tenn. LEXIS 738 
(Tenn. Aug. 25, 2010), cert. denied, Martin- 
Matera v. Tenn. Dep’t of Children’s Servs., 563 
U.S. 989, 181 S. Ct. 2464, 179 L. Ed. 2d 1212, 
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2011 U.S. LEXIS 3760, 79 U.S.L.W. 3647 (U.S. 
2011). 

Construing the language of the adoption and 
termination statutory scheme, the term “physi- 
cal custody” as utilized in the statutory sections 
would be synonymous with having physical 
possession of a child and would not require a 
court order or other judicial act; the statutory 
definition of custody contained in the juvenile 
court statutory scheme is inapplicable in the 
context of a termination or adoption proceed- 
ing, and physical custody means physical pos- 
session of a child, as granted by a parent, 
guardian, child-placing agency, or court, but 
physical custody as used in the statutory 
scheme does not include the unlawful taking of 
a child. In re Joseph F., 492 S.W.3d 690, 2016 
Tenn. App. LEXIS 227 (Tenn. Ct. App. Mar. 31, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 377 (Tenn. May 10, 2016). 


2. Jurisdiction of Court. 

Fact that juvenile court has committed a 
child to custody of the department of human 
services (now department of children’s services) 
does not deprive the chancery or circuit court of 
jurisdiction to entertain a petition for adoption 
even though such petition is filed by a person 
not authorized by the department. In re Mat- 
thews, 204 Tenn. 155, 319 S.W.2d 69, 1958 
Tenn. LEXIS 254 (1958). 


3. Regular Place of Abode. 

By use of the language “regular place of 
abode” the legislature meant one’s fixed place of 
residence for the time being; a place where a 
person dwells. In re Adoption of Mullins, 219 
Tenn. 666, 412 S.W.2d 896, 1967 Tenn. LEXIS 
379, 33 A.L.R.3d 168 (1967). 


4, Preference to Adopt. 

Foster parents had the preference to adopt 
the children where under T.C.A. § 36-1- 
115(¢)(1), there was no preference for adoption 
by relatives after the children had been in 
foster care for one year. It was not in the 
children’s best interest to totally uproot them 
from the home and care that they had known 
for the first year of their lives. In re Adoption of 
A. K. S. R., 71 S.W.3d 715, 2001 Tenn. App. 
LEXIS 766 (Tenn. Ct. App. 2001). 


5. Standing. 

Because the foster parents had physical pos- 
session and therefore physical custody of the 
children at the time of the petition’s filing, they 
had standing to seek termination of the moth- 
er’s parental rights. In re Joseph F., 492 S.W.3d 
690, 2016 Tenn. App. LEXIS 227 (Tenn. Ct. 
App. Mar. 31, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 377 (Tenn. May 10, 
2016). 

There is no statutory requirement that peti- 
tioners must also maintain physical custody 
throughout the entirety of the adoption pro- 
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ceeding; the foster parents had physical cus- 
tody and standing at the time of filing of the 
adoption petition, and the department could 
not unilaterally defeat their standing to pursue 
their adoption petition simply by removing the 
child from their foster home. In re Neveah W., 
525 S.W.3d 223, 2017 Tenn. App. LEXIS 77 
(Tenn. Ct. App. Feb. 3, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 276 (Tenn. May 9, 
2017). 

Because the foster parents had physical cus- 
tody of the child at the time the petition was 
filed, the foster parents had standing to file and 
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pursue their adoption petition. In re Neveah 
W., 525 S.W.3d 223, 2017 Tenn. App. LEXIS 77 
(Tenn. Ct. App. Feb. 3, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 276 (Tenn. May 9, 
2017). 

Because the current foster mother was not a 
party of record in the adoption proceeding, the 
trial court erred in granting her an adoption. In 
re Neveah W., 525 S.W.3d 223, 2017 Tenn. App. 
LEXIS 77 (Tenn. Ct. App. Feb. 3, 2017), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 276 
(Tenn. May 9, 2017). 


36-1-116. Home study — Adoption petition — Order of reference. 


(a)(1) Prior to filing a petition for the adoption of a child, the prospective 
adoptive parents shall, except as otherwise provided by law, contact a 
licensed child-placing agency, or a licensed clinical social worker, or if 
indigent under federal poverty guidelines, they shall, except as otherwise 
provided by law, contact the department, and request a home study or a 
preliminary home study concerning the suitability of their home and 
themselves as adoptive parents; provided, that the court may waive this 
requirement when the child is to be adopted by related persons. 

(2) To be valid for use in response to the order of reference issued 
pursuant to subsection (e), the home study must have been completed or 
updated within one (1) year prior to the date of the order of reference. The 
preliminary home study must have been completed within thirty (30) days 
prior to the filing of the petition. 

(b) The petition to adopt may be made upon information and belief, shall be 
verified, and must: 

(1) The full name of the petitioners; however, initials or a pseudonym may 
be used to promote the safety of the petitioners or of the child, with 
permission of the court; 

(2) The name used for the child in the proceeding. In the petition or other 
orders related to the custody of the child and the final order of adoption, and 
in all other documents related to the case, the name selected by the 
petitioner as the name for the child may be used as the true and legal name 
of the child, and the original name of the child shall not be necessary. Only 
in the court report required by law on the investigation of the conditions and 
antecedents of the child sought to be adopted and on the form requesting the 
new certificate of birth by adoption shall the original name of the child given 
by the biological or prior legal parent or parents be necessary; 

(3) The birth date, state, and county or country of birth of the child, if 
known; 

(4) The information necessary to show that the court to which the petition 
is addressed has jurisdiction; 

(5) That the petitioners have physical custody of the child or that they 
meet the requirements of § 36-1-111(d)(6), and from what person or agency 
such custody was or is to be obtained; 

(6) That it is the desire of the petitioners that the relationship of parent 
and child be established between them and the child; 
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(7) The desire of the petitioners, if they have such, that the name of the 

child be changed, together with the new name desired; 

(8) The value of the personal and real property owned by the child or in 

which the child may have some legal or equitable interest; 

(9) That the petitioners are fit persons to have the care and custody of the 

child and that it is in the best interest of the child for this adoption to occur; 

(10) That the petitioners are financially able to provide for the child; 

(11) That there has been full compliance with the law in regard to 

surrender of the child to the petitioners, or termination of parental or 
guardianship rights, or consent to the adoption of the child by the agency 
with rights to place a child for adoption, or that the petitioner intends to 
effect compliance with the requirements for termination of parental or 
guardianship rights or parental consents as part of the adoption proceeding, 
and how such compliance will be effected. A copy of any orders obtained by 
the prospective adoptive parents terminating parental or guardianship 
rights and copies of any surrenders that were executed to the prospective 
adoptive parents shall be filed with the petition; 

(12)(A) Whether the biological parent is giving parental consent for the 
adoption of the child as defined pursuant to § 36-1-102 and as executed 
pursuant to § 36-1-117(g), or that the parent is signing the petition 
pursuant to § 36-1-117(f) and that the parent understands that the child 
will be adopted by the relatives or stepparent of the child and that, in the 
case of the adoption by relatives, the parent will have no legal rights to the 
custody, control, or to visitation with the child in the future; 

(B) In the case of a parental consent pursuant to § 36-1-102 and 
§ 36-1-117(g), the petition must state that the parent understands that 
the entry of an order confirming the parental consent, without revoking 
the parental consent prior to the entry of such order, will terminate that 
parent’s parental rights to the child forever and that the parent will have 
no legal rights to the custody, control, or to visitation with the child in the 
future; 

(C) When a parent uses the procedure for a consent in the adoption of 
an unrelated child the parent shall also complete the information form 
from § 36-1-111(b)(4) no later than when the petition is signed and such 
form shall be filed with the court. In order to confirm a parental consent in 
the adoption of an unrelated child, the surrender form provided at 
§ 36-1-111(b)(2) shall be modified to reflect applicable law and executed by 
the same procedure provided for execution of a surrender; 

(13)(A)G) That the Tennessee putative father registry has been consulted 
within ten (10) working days prior to the filing of the petition or will be 
consulted within ten (10) working days thereafter unless the biological 
father has been identified through DNA testing as described in § 24-7- 
112 and that identification is set out in the petition; a copy of the 
response to this inquiry must be provided to the court immediately upon 
receipt by the petitioner and prior to finalization of the adoption; 

(ii) That if the child was born in a state other than Tennessee and 
that state has a putative father registry or equivalent, that registry has 
been consulted within ten (10) working days prior to the filing of the 
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petition or will be consulted within ten (10) working days thereafter 

unless the biological father has been identified through DNA testing as 

described in § 24-7-112 and that identification is set out in the petition; 

a copy of the response to this inquiry must be provided to the court 

immediately upon receipt by the petitioner; if the state of the child’s 

birth has no putative father registry, the petition must include a 

statement to that effect; 

(iii) That if the petitioner knows or has reason to believe the mother 
was living or present in another state at the time of the child’s 
conception and that state has a putative father registry or equivalent, 
that registry has been consulted within ten (10) working days prior to 
the filing of the petition or will be consulted within ten (10) working days 
thereafter; a copy of the response to this inquiry must be provided to the 
court immediately upon receipt by the petitioner and prior to the 
finalization of the adoption; if the possible state of the child’s conception 
has no putative father registry, the petition shall include a statement to 
that effect; and 

(iv) That if the child is less than thirty (30) days old at the time the 
petition is filed, whether notice of the filing of the adoption petition has 
been provided to any registry required by this section; 

(B) Whether there are any other persons known to the petitioner or 
petitioners who are entitled to notice under § 36-1-117 and the identity of 
such persons; 7 
(14) Whether the child was brought into Tennessee for foster care or 

adoption, and, if so, that there has been full compliance with the ICPC or, if 
compliance has not occurred, a statement alleging good cause for such 
noncompliance. Evidence of compliance in the form of the ICPC Form 100A 
or other form from the department, if appropriate, or a sworn statement 
stating why such form is not required shall be included or attached as an 
exhibit to the petition; 
(15)(A) Whether the child was brought into Tennessee for foster care or 
adoption from a foreign country, and, if so, evidence shall be attached to 
the petition showing approval of the government or legal authority in the 
country from which the child was brought that the child’s placement with 
the petitioners was appropriate and that the petitioners have legal 
authority under that country’s law to have the custody of the child; 

(B) The petition shall exhibit evidence from the immigration and 
naturalization service, the department of justice or the department of 
state that the child has proper authorization to enter the United States; 

(C) Ifa child who was the subject of an adoption decree from the foreign 
country must be re-adopted under Tennessee law to effect a valid adoption 
due to any interpretation of the United States government, the petition 
shall so state and state that this is necessary for the child to be legally 
adopted in the United States, and the court shall have jurisdiction to enter 
an order of adoption for this purpose; 

(D) If a child is in this country and the provisions of subdivision 
(b)(15)(A) cannot be met, the petitioners shall file an affidavit and any 
other available documentary evidence satisfactory to the court that shows 
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why there is no approval available for the child from the foreign govern- 
ment or legal authority in the foreign country concerning the child’s 
placement with the petitioners; 

(16)(A) Whether the petitioners have paid, or promised to pay, any money, 
fees, contributions, or other remuneration or thing of value in connection 
with the birth, placement or the adoption of the child, and if so, to or from 
whom, the specific amount, and the specific purpose for which these were 
paid or promised; 

(B) The disclosure required by this subdivision (b)(16) shall specifically 
include whether any attorney’s fees or medical expenses or counseling fees 
and the other expenses permitted under §§ 36-1-108 and 36-1-109 or any 
other fees, remuneration, or contribution, were paid or promised in 
connection with the child’s birth, placement, or adoption and if so, to 
whom, the specific amount and the specific purpose for which they were 
paid or promised; 

(C) The disclosure required by this subdivision (b)(16) shall also spe- 
cifically include the amount of fees paid to any licensed child-placing 
agency or licensed clinical social worker in connection with the placement 
of the child. 

(c) The petition must be signed by each petitioner personally and must be 
verified and must be filed with the clerk of the court, who shall send a certified 
copy of the petition to the director of adoptions in the state office of the 
department in Nashville, and to the local office of the department or the 
licensed child-placing agency or licensed clinical social worker that or who has 
been directed to answer the order of reference issued in accordance with 
subsection (e) within three (3) business days after its filing. 

(d) If this section requires a putative father registry check in any state other 
than Tennessee and that state will not permit access to its putative father 
registry, does not respond within thirty (30) days, or requires a fee determined 
by the court to be unreasonable, and the court finds that the petitioner has 
otherwise made diligent efforts to identify the child’s biological father, the 
court may waive this requirement and enter an order of adoption. 

(e)(1) Upon filing the adoption petition, the prospective adoptive parents 

shall notify the court if they have requested a home study or preliminary 

home study pursuant to subsection (a) and shall file or cause to be filed a 

copy of the court report based upon the home study or preliminary home 

study with the court, under seal, unless the court waives the home study or 

the preliminary home study for prospective adoptive parents who are related 

to the child. 
(2)\A) Upon filing of the petition for adoption, the petitioners also shall 
inform the adoption court of the name of the court in which the surrender 
was filed, and the adoption court shall request the court where the 
surrender was filed to forward a certified copy of the surrender and copies 
of the medical and social information obtained at the time of the surrender 
to the adoption court and any court reports based upon home studies that 
were ordered by the court. This information shall be made a part of the 
adoption record, but shall be confidential and shall be placed in a sealed 
envelope within the court file or shall be filed in a protected electronically 
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maintained file and shall remain under seal and shall not be open to 

inspection by any person or agency other than the department or the 

licensed child-placing agency or licensed clinical social worker to which 
the order of reference is issued under this subsection (e), except by written 
order of the court or as otherwise permitted under this part. 

(B) Unless waived by the court in accordance with subdivision (e)(1), 
the court shall order a licensed child-placing agency or licensed clinical 
social worker, or the department if the petitioners are indigent under 
federal poverty guidelines, to conduct a preliminary home study, and a 
court report based upon such a study must be submitted within fifteen (15) 
days of the date of the order if, at the time the petition is filed, the 
petitioners have custody of the child, and the petitioners have not 
submitted to the court a court report based upon a timely home study or 
timely preliminary home study with the petition, and the court may enter 
any orders necessary for the child’s care and protection as permitted by 
subsection (f) pending receipt of the preliminary home study. 

(3) If no prior or updated home study of the prospective adoptive parents 
has been conducted and a court report filed with the court at the time the 
order of reference is issued and such home study has not been waived in 
accordance with subdivision (e)(1), then the court, within five (5) days of the 
date the petition is filed, shall direct the order of reference to a licensed 
child-placing agency or licensed clinical social worker chosen by the peti- 
tioners or, if the petitioners are indigent under federal poverty guidelines or 
if the child was placed with the petitioners by the department, to the 
department, to submit a preliminary court report, and any supplemental 
court reports as may be necessary, and a final court report concerning the 
circumstances of the child, the child’s antecedents, and the proposed 
adoptive home. Except for good cause shown, the court shall issue the order 
of reference to the licensed child-placing agency, the licensed clinical social 
worker, or the department that conducted the home study pursuant to the 
prospective adoptive parents’ request pursuant to subsection (a). 

(4) The information in subdivision (e)(2) shall be made available to the 
licensed child-placing agency or licensed clinical social worker or the 
department which responds to the order of reference. If the necessary 
medical and social information was obtained by the court pursuant to 
§ 36-1-111, it shall not be necessary for the department or the licensed 
child-placing agency or licensed clinical social worker to have any further 
contact with the biological parents in response to the order of reference, 
unless it is believed the information contained in the statements is inaccu- 
rate or incomplete, in which case the department, licensed child-placing 
agency, or the licensed clinical social worker may contact the biological or 
prior legal parents or the guardian to obtain such information. 

(5)(A) A preliminary court report shall be filed by the department, the 
licensed child-placing agency or the licensed clinical social worker within 
sixty (60) days of the receipt of the order of reference and may be 
supplemented from time to time as the licensed child-placing agency, the 
licensed clinical social worker or the department determines necessary, or 
as ordered by the court. 
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(B) A final court report shall be submitted immediately prior to the 
finalization of the adoption upon fourteen (14) days’ notice to the depart- 
ment, the licensed child-placing agency, or the licensed clinical social 
worker. 

(6) Court filings in adoption actions by public or private agencies or 

parties, offered as proof of parentage, termination of parental rights, or 
related to establishment or termination of guardianship, may be reviewed by 
all parties to the case unless the court grants a protective order. If there is 
no protective order, the agency that made the filing shall, at the time of the 
filing, send a paper or encrypted electronic copy of the filing to the attorney 
for the petitioners. Petitioners’ counsel and the court must receive the 
submission at least two (2) business days prior to the scheduled hearing to 
finalize the adoption. A protective order may be requested by motion of any 
party or by the agency that made the filing. A protective order shall be 
granted upon showing of good cause to restrict the information; such cause 
shall be proven by a preponderance of evidence. The protective order shall be 
as narrow as possible while still offering the protections that the court found 
to be warranted. 
(f)(1) Upon the filing of the petition, the court shall have exclusive jurisdic- 
tion of all matters pertaining to the child, including the establishment of 
paternity of a child pursuant to chapter 2, part 3 of this title, except for 
allegations of delinquency, unruliness or truancy of the child pursuant to 
title 37; provided, that, unless a party has filed an intervening petition to an 
existing adoption petition concerning a child who is in the physical custody 
of the original petitioners, the court shall have no jurisdiction to issue any 
orders granting custody or guardianship of the child to the petitioners or to 
the intervening petitioners or granting an adoption of the child to the 
petitioners or to the intervening petitioners unless the petition affirmatively 
states, and the court finds in its order, that the petitioners have physical 
custody of the child at the time of the filing of the petition, entry of the order 
of guardianship, or entry of the order of adoption, or unless the petitioners 
otherwise meet the requirements of § 36-1-111(d)(6). 

(2) Except for proceedings concerning allegations of delinquency, unruli- 
ness, or truancy of the child under title 37, any proceedings that may be 
pending seeking the custody or guardianship of the child or visitation with 
the child who is in the physical custody of the petitioners on the date the 
petition is filed, or where the petitioners meet the requirement of § 36-1- 
111(d)(6), shall be suspended pending the court’s orders in the adoption 
proceeding, and jurisdiction of all other pending matters concerning the 
child and proceedings concerning establishment of the paternity of the child 
shall be transferred to and assumed by the adoption court; provided, that 
until the adoption court enters any orders affecting the child’s custody or 
guardianship as permitted by this part, all prior parental or guardian 
authority, prior court orders regarding custody or guardianship, or statutory 
authority concerning the child’s status shall remain in effect. Actions 
suspended by this section, regardless of the stage of adjudication, shall not 
be heard until final adjudication of the action for termination of parental 
rights or adoption regarding the same child, even if such adjudication of the 
termination of parental rights or adoption will render the custody, guard- 
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ianship, or visitation action moot. 

(3) If no prior order of guardianship or custody has been entered giving 
guardianship or legal custody to the petitioners, the court may, upon receipt 
of a satisfactory preliminary home study or a satisfactory home study, and if 
the petitioners have physical custody of the child or otherwise meet the 
requirements of § 36-1-111(d)(6), issue an order of guardianship or custody 
with the same authority given to the petitioners as is provided pursuant to 
§§ 36-1-102 and 37-1-140 as the case may be. 

(4) If an order of guardianship is entered pursuant to this part, the 
petitioner or petitioners shall have authority to act as guardian ad litem or 
next friend of the child in any suit by the child against third parties while the 
child is in the care and custody of the petitioners. 

(g)(1) The court shall order a licensed child-placing agency or licensed 

clinical social worker, or the department if the parents are indigent under 

federal poverty guidelines or if the child was placed with the prospective 
adoptive parents by the department, to provide supervision for the child who 
is in the home of prospective adoptive parents and to make any necessary 
reports that the court should have concerning the welfare of the child 
pending entry of the final order in the case; provided, that the court may 
waive this requirement when the child is to be adopted by related persons. 

(2) Unless they are indigent under federal poverty guidelines, the pro- 
spective adoptive parents shall pay the costs of the home study and the 
supervision required by this subsection (g) and the supervision required by 
the court. 

(h) The filing of a petition for involuntary termination of parental rights 
with or without an adoption shall be deemed the commencement of a custody 
proceeding. A petition for adoption, with or without a voluntary termination of 
parental rights or consent, shall not be deemed the commencement of a custody 
proceeding for purposes of the Uniform Child Custody Jurisdiction and 
Enforcement Act (UCCJEA), compiled in chapter 6, part 2 of this title. 

(i) If the court grants guardianship or custody of the child upon the filing of 
the petition or at any time thereafter to any person, and the child is possessed 
of any real or personal property to be administered, the court shall appoint a 
guardian of the property of the child if no guardian or trustee is currently 
appointed to care for the child’s property. 

(j) When the husband and wife are joint petitioners, the death of one (1) 
spouse shall not result in the dismissal of the petition for adoption for that 
reason alone, and the court may proceed to grant the adoption to the surviving 
petitioner. 

(k)(1) The department, a licensed child-placing agency, or a licensed clinical 

social worker shall have the right to intervene in the adoption proceeding at 

any time to present evidence as to the best interests of the child by filing a 

sworn complaint in the adoption proceeding. 

(2)(A) Subject to subsection (f), the court may make any necessary orders 

upon its own motion or upon the sworn complaint of the department, a 

licensed child-placing agency, or a licensed clinical social worker for the 

protection and welfare of the child, including emergency ex parte orders 
for the immediate care and protection of the child as permitted pursuant 
to § 36-1-111(r)(1)(A)-(C). 
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(B) Any emergency ex parte orders for the protection of the child may be 
entered if the court finds probable cause to believe that the child’s 
immediate health or safety would be endangered. The ex parte order may 
direct the removal of the child from the custody of the prospective adoptive 
parents. 

(3) Ifan ex parte order of protection is entered that removes the child from 
the custody of the prospective adoptive parents, a preliminary hearing shall 
be held within five (5) days, excluding Saturdays, Sundays and legal 
holidays, to determine the need for the continuance of such order. 

(4) The prospective adoptive parents shall be necessary parties at the 
preliminary hearing and the court may order the department or the licensed 
child-placing agency or licensed clinical social worker to provide any neces- 
sary information or court reports concerning the welfare of the child as it 
may require. 

(5) If the court determines at the preliminary hearing that there is 
probable cause to believe that the child’s health or safety will be immediately 
endangered if the child remains in or is returned to the custody of the 
prospective adoptive parents, or that any other orders must be entered to 
ensure the health and safety of the child, it shall make such orders as are 
necessary to protect the child and may continue or place temporary legal 
custody of the child with the department or a licensed child-placing agency 
or any other suitable persons approved by the department or a licensed 
child-placing agency or licensed clinical social worker. 

(6) The court shall set a final hearing concerning the allegations involving 
the prospective adoptive parents within thirty (30) days, except for good 
cause shown in an order entered by the court. 

(7) If the court determines upon clear and convincing evidence at a final 
hearing that it should make another disposition of the child, it may remove 
the child from the custody of the prospective adoptive parents and may make 
any other orders necessary for the child’s welfare and best interests, 
including an alternate custody or guardianship order for the child, and the 
court may dismiss the adoption petition as provided in § 36-1-118. If the 
court does not find by clear and convincing evidence that it should make 
another disposition of the child, it shall dismiss the complaint that had made 
the allegations concerning the child’s best interests and the adoption 
proceedings shall continue pending further orders of the court. 


History. (Williams, § 9572.49); 1953, ch. 171, § 1; impl. 

Acts 1995, ch. 532, § 1; 1996, ch. 1054, am. Acts 1975, ch. 219, § 1; T.C.A. (orig. ed.), 
§§ 45-52, 112; 1997, ch. 551, §§ 55, 56; 2008, § 36-116), concerning consent of persons eigh- 
ch. 231, §§ 11-13; 2016, ch. 919, §§ 11, 12,18, teen years of age or older, was repealed by Acts 


eS atAbE 875, §§ 8, 15, 16, 18, 34; 2019, ch. 4995 ch. 532, § 1, effective January 1, 1996. 


Cross-References. 


Compiler’s Notes. ean : wip fe 
Former § 36-1-116 (Acts 1951, ch. 202, § 35 Confidentiality of public records, § 10-7-504. 
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NOTES TO DECISIONS 


36-1-116 
Analysis 
1. Construction. 
2. Suspension of Custody Proceedings. 
3. Particular Cases. 
4. Jurisdiction. 
5. Guardianship Orders. 
1. Construction. 


The trial court did not err in refusing to allow 
grandparents to pursue their intervening peti- 
tion for adoption where it was undisputed that 
grandparents had neither physical custody of 
the child nor the right to receive custody. In re 
M.J.S., 44 S.W.3d 41, 2000 Tenn. App. LEXIS 
704 (Tenn. Ct. App. 2000). 

As T.C.A. § 36-1-116(f)(1) included an excep- 
tion to the physical custody requirement when 
the petitioners filed an intervening adoption 
petition and the child sought to be adopted was 
in the physical custody of the original petition- 
ers, a court of appeals erred in holding that the 
trial court should not have considered an inter- 
vening petition of paternal grandparents who 
did not have custody of the child sought to be 
adopted. In re Sidney J., 313 S.W.3d 772, 2010 
Tenn. LEXIS 433 (Tenn. May 10, 2010). 

Construing the language of the adoption and 
termination statutory scheme, the term “physi- 
cal custody” as utilized in the statutory sections 
would be synonymous with having physical 
possession of a child and would not require a 
court order or other judicial act; the statutory 
definition of custody contained in the juvenile 
court statutory scheme is inapplicable in the 
context of a termination or adoption proceed- 
ing, and physical custody means physical pos- 
session of a child, as granted by a parent, 
guardian, child-placing agency, or court, but 
physical custody as used in the statutory 
scheme does not include the unlawful taking of 
a child. In re Joseph F., 492 S.W.3d 690, 2016 
Tenn. App. LEXIS 227 (Tenn. Ct. App. Mar. 31, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 377 (Tenn. May 10, 2016). 

There is no statutory requirement that peti- 
tioners must also maintain physical custody 
throughout the entirety of the adoption pro- 
ceeding; the foster parents had physical cus- 
tody and standing at the time of filing of the 
adoption petition, and the department could 
not unilaterally defeat their standing to pursue 
their adoption petition simply by removing the 
child from their foster home. In re Neveah W., 
525 S.W.3d 223, 2017 Tenn. App. LEXIS 77 
(Tenn. Ct. App. Feb. 3, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 276 (Tenn. May 9, 
yA Wee 


2. Suspension of Custody Proceedings. 
Under T.C.A. § 36-1-116(f)(2), a petition for 

adoption has priority over a pending custody 

petition filed by different parties regarding the 


same children, and the filing of the petition for 
adoption suspends the pending custody matter. 
In re K.A.Y., 80 S.W.3d 19, 2002 Tenn. App. 
LEXIS 163 (Tenn. Ct. App. 2002). 


3. Particular Cases. 

Requirements of T.C.A. §§ 36-1-116(b)(5) and 
36-1-120(a)(4) did not apply when an adoption 
petition was filed pursuant to the exception to 
the physical custody requirement for interven- 
ing petitioners in T.C.A. § 36-1-115(b); accord- 
ingly, parental grandparents’ intervening peti- 
tion to adopt a child that was in the physical 
custody of the maternal grandparents could be 
considered. In re Sidney J., 313 S.W.3d 772, 
2010 Tenn. LEXIS 433 (Tenn. May 10, 2010). 


4, Jurisdiction. 

Trial court erred in ordering direct placement 
of the child in the legal custody of the Depart- 
ment of Children’s Services, as nothing in the 
adoption statute, T.C.A. § 36-1-116(f), con- 
ferred any additional power on the chancery 
court to direct such placement. In re Neveah 
W., 470 S.W.3d 807, 2015 Tenn. App. LEXIS 197 
(Tenn. Ct. App. Apr. 2, 2015). 

Pursuant to the statute, the chancery court 
obtained exclusive jurisdiction of all matters 
pertaining to the child upon the filing of the 
foster parents’ adoption petition in 2014, and 
any proceedings seeking guardianship of the 
child were to be suspended pending the court’s 
orders in the adoption proceeding. In re Neveah 
W., 525 S.W.3d 2238, 2017 Tenn. App. LEXIS 77 
(Tenn. Ct. App. Feb. 3, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 276 (Tenn. May 9, 
2ZOLT), 

Chancery court had exclusive jurisdiction 
over all matters pertaining to the child due to 
the filing of the adoption petition in 2014, and 
pursuant to the adoption statute, any separate 
proceedings seeking guardianship of the child 
should have been suspended pending orders in 
the adoption proceeding and should not have 
been heard until final adjudication of the adop- 
tion; the chancery court was not authorized to 
enter the order awarding guardianship of child 
to the department in the context of the surren- 
der proceeding. In re Neveah W., 525 S.W.3d 
223, 2017 Tenn. App. LEXIS 77 (Tenn. Ct. App. 
Feb. 3, 2017), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 276 (Tenn. May 9, 2017). 


5. Guardianship Orders. 

Guardianship order pursuant to the surren- 
der statute cannot be entered when an adoption 
court has previously assumed exclusive juris- 
diction and any guardianship actions were 
thereby suspended pursuant to the adoption 
statute; the court interprets the surrender stat- 
ute as authorizing the entry of a guardianship 
order only in the absence of a suspension due to 
a pending adoption petition, and the surrender 
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statute entitles Tennessee Department of Chil- W., 525 S.W.3d 223, 2017 Tenn. App. LEXIS 77 
dren’s Services to obtain the entry ofanorderof (Tenn. Ct. App. Feb. 3, 2017), appeal denied, — 


guardianship only in the absence of any exist- S,W.3d—, 2017 Tenn. LEXIS 276 (Tenn. May 9, 
ing suspension of guardianship proceedings 2017), 
pursuant to the adoption statute. In re Neveah 


36-1-117. Parties to proceedings — Termination of rights of putative 
father — Consent of parent or guardian — Service of 
process. 


(a) Unless the legal parent, guardian, or any putative father of the child has 
surrendered parental or guardianship rights to the child, executed a parental 
consent, or waived the person’s rights pursuant to § 36-1-111(s) or (t), or 
unless the person’s rights have been terminated by court order, such person 
must be made a party to the adoption proceeding or to a separate proceeding 
seeking termination of those rights and those rights must be terminated prior 
to entry of an order of adoption. 

(b)(1) Ifa petition has been filed to establish paternity of the child who is the 

subject of the adoption proceeding, the adoption court shall have exclusive 

jurisdiction to hear and decide any paternity petition filed in the adoption 

proceeding or that has been transferred to it pursuant to § 36-2-30 

(2) The paternity petition shall be heard and concluded prior to any action 
by the adoption court to determine whether to grant the petition for 
adoption. 

(3)(A) The petition shall be granted if it is shown by a preponderance of 

the evidence that the person alleged to be the father of the child is the 

father of the child; provided, that the entry of such an order shall not 

prevent the filing and consideration of a petition pursuant to § 36-1-113. 

(B) If the petition to establish paternity is granted, then the parental 
rights of the legal father must be terminated as provided by § 36-1-113 or 
as otherwise provided by law, or the legal father must execute a surrender 
under § 36-1-111, file a parental consent, or the legal father must co-sign 
the petition for adoption pursuant to subsection (f) before the court may be 
authorized to order an adoption of the child. 

(4) If grounds for termination of parental rights do not exist, then the 
child’s legal father shall be granted custody of the child, unless the court 
determines, upon clear and convincing evidence, that the legal father is 
unable currently to provide proper custodial care for the child, in which case 
the court shall make such orders as may be necessary for the child’s care and 
supervision pursuant to § 37-1-140; or unless the child’s mother’s rights 
have not been previously terminated, in which case the court shall make a 
determination of the custodial status of the child between the legal father 
and the mother, and the court may make such other orders as are necessary 
to provide for the child’s care and supervision. If the court determines that 
neither parent is suitable to provide for the care of the child, it shall make 
such other orders as it may determine are necessary for the child’s care and 
supervision. 

(5) If the petition to establish paternity is not granted by the court after 
a hearing and determination based upon subdivision (3), then the court may 
enter an order to that effect specifying the basis for the determination, and 
may proceed with the adoption proceeding without further need to terminate 
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the rights of that putative father. 

(6) The Uniform Child Custody Jurisdiction and Enforcement Act 
(UCCJEA), compiled in chapter 6, part 2 of this title, shall govern jurisdic- 
tion of the adoption court in this state if a paternity proceeding has been filed 
by the putative father in another state, territory, or foreign country. 

(c) The parental rights of the putative father of a child who has not filed a 
petition to establish paternity of the child or who has not established paternity 
of the child who is the subject of an adoption proceeding and who meets any of 
the following criteria shall be terminated by surrender, parental consent, 
termination of parental rights pursuant to § 36-1-113, or by waiver of interest, 
before the court may enter an order of adoption concerning that child: 

(1) The biological father of a child has filed with the putative father 
registry, pursuant to § 36-2-318, as described in § 36-1-113(d)(3)(A), a 
statement of an intent to claim paternity of the child at any time prior to or 
within thirty (30) days after the child’s birth and has notified the registry of 
all address changes; 

(2) The biological father has claimed to the child’s biological mother, or to 
the petitioners or their attorney, or to the department, a licensed child- 
placing agency, or a licensed clinical social worker who or that is involved in 
the care, placement, supervision, or study of the child that the biological 
father believes that the biological father is the father of the child; provided, 
that if the biological father has previously notified the department of the 
biological father’s claim to paternity of the child pursuant to the putative 
father registry, § 36-2-318(e)(3), the biological father shall be subject to all 
the requirements for waiver of notice provisions of § 36-2-318(f)(2) and to all 
requirements for filing a paternity petition; 

(3) The biological father is recorded on the child’s birth certificate as the 
father of the child; 

(4) The biological father is openly living with the child at the time the 
adoption proceeding is commenced and is holding himself out as the father 
of the child; provided, that if custody of the child has been removed from the 
biological mother by court order, notice shall be given to any man who was 
openly living with the child at time of the initiation of the custody or 
guardianship proceeding that resulted in the removal of the custody or 
guardianship of the child from the biological mother or biological father, if 
the man held himself out to be the father of the child at the time of the 
removal; or 

(5) The biological father has entered a permanency plan under title 37, 
chapter 2, part 4, or under similar provisions of any other state or territory 
in which the biological father acknowledges paternity of the child. 

(d)(1) Other biological or legal relatives of the child or the adult are not 

necessary parties to the proceeding and shall not be entitled to notice of the 

adoption proceedings unless they are the guardian or custodian of the child 
or the conservator of the adult at the time the petition is filed. 

(2) The legal custodian of the child or any person or entity appointed 
guardian of the person or property of the child pursuant to an order that does 
not specifically include the right to adopt or consent to the adoption of the 
child and that was not entered as a result of a surrender, parental consent, 
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termination of parental rights, or finding that the child is without any living 

person entitled to notice pursuant to subsection (a) may only receive notice 

of the proceeding and may only present evidence as to the child’s best 
interests. 

(e) Any public or private agency that may have custody or complete or 
partial guardianship of the child and that has not given consent as provided 
under this part shall be made a defendant and given notice of the filing of the 
adoption or termination of parental or guardian rights petition filed under this 
part or under title 37, and shall be permitted to assert its rights to custody or 
guardianship of the child. 

(f) When the child is related to one (1) of the petitioners or is the stepchild 
of the petitioner, and the legal or biological parent or parents or guardian or 
guardians of the child signs the adoption petition as a co-petitioner for the 
specific purpose, as stated in the petition, of giving consent to the adoption, no 
further surrender, parental consent, or termination of parental rights shall be 
required as to that parent or guardian, as the act of joining in the adoption 
petition shall be deemed a complete surrender, notwithstanding subsection (g), 
and no further notice or service of process need be made to that person; 
provided, that where the stepparent of a stepchild seeks to adopt a stepchild, 
the co-signing of the petition by the child’s parent who is the spouse of the 
petitioner shall not affect the existing parent/child legal relationship between 
that parent and the parent’s child who is the subject of the adoption petition by 
the stepparent of the child. 

(g)(1) A parent may sign a petition for adoption as provided by § 36-1-102 
for the purpose of giving parental consent to the adoption of the parent’s 
child by unrelated persons. The petition must state that the parent under- 
stands that the entry of an order confirming the parental consent, without 
revoking the parental consent prior to the entry of such order, will terminate 
that parent’s parental rights to the child forever and that the parent will 
have no legal rights to custody or control of the child in the future. 

(2) It is specifically and expressly declared that the act of signing the 
adoption petition shall not terminate the parental rights of such parent until 
the court where the adoption petition is filed has entered an order confirming 
the parental consent and until the court shall have required such parent to 
answer, under oath, each of the questions required of parents pursuant to 
§ 36-1-111(b)(4). 

(3) The parent signing the petition for the purpose of giving parental 
consent shall be provided ten (10) calendar days’ written notice by the court 
of the appearance date for the required response to the court pursuant to 
§ 36-1-111 before entry of the order confirming the parental consent is 
entered by the court. Unless the parent is disabled or the parent’s appear- 
ance is impracticable as determined by the court, that parent must person- 
ally attend the hearing before the court in chambers. If the parent is disabled 
or the parent’s appearance is impracticable as determined by the court, the 
answers shall be taken under oath at the parent’s location by the court or by 
any person appointed by an order of the court to do so. If the parent 
executing the parental consent cannot be found or does not appear at the 
time of such hearing, the court may terminate that parent’s rights upon any 
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grounds available pursuant to § 36-1-113. 

(4) Following the satisfactory completion of such questions, which shall be 
recorded on the forms required pursuant to § 36-1-111, the court shall enter 
an order that confirms the parental consent, and the court shall then, and 
only then, be authorized to enter an order terminating such parent’s rights 
to the child who is the subject of the adoption petition; provided, that a 
parental consent may be revoked at any time prior to the entry of an order 
of confirmation of the parental consent by the court by executing a revocation 
form as provided in § 36-1-112, and such revocation shall negate and void 
the parental consent executed pursuant to this subsection (g). 

(5) The death of the consenting parent or termination of parental rights of 
such parent by a validly executed surrender or by court action prior to the 
entry of the adoption order will make any requirements for the parental 
consent contained herein unnecessary. 

(6) Upon entry of the order of confirmation, the clerk shall send certified 
copies of the order to the adoptions unit in the state office of the department 
in Nashville. 

(h) The department, through any authorized person, or the executive head 
of such licensed child-placing agency may give consent to the adoption of the 
child by the petitioners for whom it holds complete or partial guardianship. 

(i)(1) When the child who is the subject of the adoption is fourteen (14) years 
of age or older at any time before the granting of the petition, the adoption 
court must receive the sworn, written consent of such child to the adoption, 
which shall be filed with the record, and the consent of such minor shall be 
recited in the order of adoption. The court shall receive the consent and 
testimony from the child in chambers with only the child and a guardian ad 
litem if required and appointed by the court for the child present. 

(2) Ifthe child is mentally disabled, the court shall appoint a guardian ad 
litem to give or withhold consent for the child to the adoption and the court 
shall follow the procedure of subdivisions (j)(2)(B) and (C). | 
(j)(1) When the person sought to be adopted is eighteen (18) years of age or 
older, only the sworn, written consent of the person sought to be adopted 
shall be required and no order of reference or any home studies need be 
issued. 

(2)(A) Ifthe adult person to be adopted has been adjudicated incompetent, 

then the written consent of the adult person’s conservator shall be 

required. 

(B) If the person is without a conservator and the court has reason to 
believe that the person is incompetent to give consent, then the court shall 
appoint a guardian ad litem who shall investigate the person’s circum- 
stances and that guardian ad litem shall give or withhold consent. 

(C) The guardian ad litem shall file a written report stating the basis for 
the decision and the court shall afford a hearing to all parties to present 
evidence as to the best interests of the person, and if the court determines 
upon clear and convincing evidence that the decision to withhold consent 
by the guardian ad litem is arbitrary and is not in the best interests of the 
incompetent person, it may proceed to make any other orders it deems 
necessary for the person’s welfare, including granting the adoption 
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petition. 

(3) In all other situations under this subsection (j) for adult persons who 
are the subject of an adoption petition, no order of reference, social 
investigation, report to the court by a licensed child-placing agency or 
licensed clinical social worker or the department, or the waiting period 
under § 36-1-119 shall be required. 

(k) When the child has been surrendered or parental rights have been 
relinquished to an agency operating under the laws of another state, territory, 
or foreign country, or such agency has received guardianship or the right to 
place a child for adoption pursuant to the laws of its jurisdiction, the surrender 
or relinquishment, or any order terminating parental rights, and the written 
consent of the agency pursuant to the laws of its jurisdiction or pursuant to its 
procedures shall be filed with the adoption petition and shall be sufficient for 
the purposes of providing the necessary consent required by this part. 

(1) Ifa person has surrendered that parent’s parental rights or guardianship 
rights, if a person has filed a parental consent and the consent has been 
confirmed as provided herein, if a person has executed a waiver of interest 
pursuant to this part, if a person or agency has consented to the adoption of the 
child who is the subject of the adoption proceeding, or if a person’s parental or 
guardianship rights to the child have been properly terminated, no notice of 
the adoption proceeding or service of process shall be made to that person or 
agency. 

(m)(1) Service of process for adoption proceedings and termination proceed- 

ings in chancery and circuit courts pursuant to this part shall be made 

pursuant to the Tennessee Rules of Civil Procedure and the statutes 
governing substituted service. 

(2) Service of process for proceedings to terminate parental rights in 
juvenile court shall be pursuant to the Tennessee Rules of Civil Procedure, 
unless a finding is made pursuant to Tennessee Rules of Juvenile Procedure 
Rule 1 that the interests of justice require otherwise, the statutory require- 
ments of title 37, chapter 1, part 1, where not otherwise in conflict with this 
part, and the statutes governing substituted service. 

(3) Any motion for an order for publication in these proceedings shall be 
accompanied by an affidavit of the petitioners or their legal counsel attest- 
ing, in detail, to all efforts to determine the identity and whereabouts of the 
parties against whom substituted service is sought. 

(4) Service of process for juvenile court proceedings may be completed by 
any individual authorized to serve process under the Tennessee Rules of 
Civil Procedure or the Tennessee Rules of Juvenile Procedure, including, but 
not limited to, a sheriff, constable, or private process server. 

(n) The court may enter a default judgment against any party to the 
adoption or termination proceeding upon a finding that service of process has 
been validly made against that party in accordance with the Tennessee Rules 
of Civil or Juvenile Procedure and the statutes concerning substituted service; 
however, in termination proceedings, proof must be presented as to legal 
grounds and best interest pursuant to § 36-1-113. 

(0) The response or answer to a petition for termination of parental rights 
shall be signed by the respondent personally, sworn to and verified, and filed 
with the clerk of the court. 
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Compiler’s Notes. 

Former § 36-1-117, concerning revocation of 
surrender, was transferred to § 36-1-112. 

The Tennessee Rules of Juvenile Procedure 
were replaced by the Tennessee Rules of Juve- 
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. Constitutionality. 

Even subjected to the strictest scrutiny, this 
section is valid because it furthers the state’s 
compelling interest to care for minor children 
by removing the right to withhold consent to 
their adoption from parents incompetent to 
care for them when adoption is in the best 
interest of the child. State Dep’t of Human 
Services v. Ogle, 617 S.W.2d 652, 1980 Tenn. 
App. LEXIS 400 (Tenn. Ct. App. 1980). 

The classifications drawn by this section as to 
who may consent to an adoption do not dis- 
criminate against persons with psychiatric ill- 
nesses, but are grounded upon competency to 
care for the child and the child’s best interest. 
State Dep’t of Human Services v. Ogle, 617 
S.W.2d 652, 1980 Tenn. App. LEXIS 400 (Tenn. 
Ct. App. 1980). 

The requirements under this section of a 
showing that the parent is so incompetent and 
likely to so remain, as to be unable to assume 
the care and responsibility of their minor child 
and that the vesting of consensual authority in 
a guardian is in the best interest of the child 
satisfy procedural due process requirements. 
State Dep’t of Human Services v. Ogle, 617 
S.W.2d 652, 1980 Tenn. App. LEXIS 400 (Tenn. 
Ct. App. 1980). 

The standard that this section establishes for 
when a trial judge may vest in a guardian ad 


litem the authority to consent to an adoption is 
not unconstitutionally vague, but is as explicit 
as possible without making the determination 
rest solely upon some arbitrarily selected mani- 
festations of competency or indications of what 
is in the best interest of the child; the scope of 
the judge’s discretion is appropriate for achiev- 
ing a just and proper result; no impermissible 
conduct is encouraged nor permissible conduct 
discouraged by the breadth of the trial judge’s 
discretion; the standard is proper for carrying 
out the state’s duty to protect minor children 
without unnecessarily infringing upon the 
rights of the parent. State Dep’t of Human 
Services v. Ogle, 617 S.W.2d 652, 1980 Tenn. 
App. LEXIS 400 (Tenn. Ct. App. 1980). 


2. Consent. 

As this section was amended in 1955, it is not 
necessary to file a consent with the petition 
when the parents or guardian is made a party 
of record to the proceedings. In re Matthews, 
203 Tenn. 161, 310 S.W.2d 185, 1957 Tenn. 
LEXIS 470, 1958 Tenn. LEXIS 288 (1957). 

Where guardian ad litem and general guard- 
ian of incompetent father withheld consent to 
adoption of child, court was without authority 
to permit adoption of child. Adoption of Edman, 
48 Tenn. App. 375, 348 S.W.2d 345, 1961 Tenn. 
App. LEXIS 80 (Tenn. Ct. App. 1961). 


3. Parties. 

Where child becomes a ward of, and becomes 
subject to, the guardianship of the department 
of human services (now department of chil- 
dren’s services), it is unnecessary to make the 
parents parties to the proceedings and the 
department is the only necessary respondent to 
the petition. In re Matthews, 203 Tenn. 161, 
310 S.W.2d 185, 1957 Tenn. LEXIS 470, 1958 
Tenn. LEXIS 288 (1957). 
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Aunt and uncle were not the child’s guard- 
ians within the meaning of the adoption statute 
and thus they were not necessary parties to the 
adoption proceeding, which was not void; aunt 
and uncle were never appointed or defined by 
law as the child’s guardian or conservator, 
given that the juvenile court’s order only 
awarded them visitation with the child, while 
the grandparents were awarded temporary le- 
gal custody. In re M.L.S., — S.W.3d —, 2020 
Tenn. App. LEXIS 458 (Tenn. Ct. App. Oct. 16, 
2020). 


4, Notice. 

Natural grandparents are not entitled to no- 
tice of adoption. In re Adoption of Taylor, 678 
S.W.2d 69, 1984 Tenn. App. LEXIS 2978 (Tenn. 
Ct. App. 1984). 

Under T.C.A. § 36-1-117(a) and (d), the for- 
mer foster parents of children who were the 
subjects of an adoption petition were not en- 
titled to notice of that petition. In re K.A.Y., 80 
S.W.3d 19, 2002 Tenn. App. LEXIS 163 (Tenn. 
Ct. App. 2002). 

In a termination of parental rights proceed- 
ing, given the absence of information regarding 
steps taken to identify the father, an adoption 
agency did not carry its burden of demonstrat- 
ing the diligent inquiry required by T.C.A. 
§ 21-1-203(a) in order to use service by publi- 
cation, as simply asking the birth mother if she 
knew the name of the father and then giving up 
was not sufficient; the location of the party, the 
name of the host of the party, the names of 
attendees of the party, and the type of vehicle in 
which the child was conceived were all obvious 
areas of inquiry. Adoption Place, Inc. v. Doe, 
273 S.W.3d 142, 2007 Tenn. App. LEXIS 750 
(Tenn. Ct. App. Dec. 5, 2007), appeal denied, 
The Adoption Place, Inc. v. Doe, — S.W.3d —, 
2008 Tenn. LEXIS 90 (Tenn. Feb. 4, 2008). 


5. Intervention. 

There is nothing in this section that provides 
for the intervention of grandparents as a mat- 
ter of right; however, the court would not deny 
a grandparent, or even a stranger, the right to 
intervene in a proceeding if the welfare of the 
child required it. In re Adoption of Taylor, 678 
S.W.2d 69, 1984 Tenn. App. LEXIS 2978 (Tenn. 
Ct. App. 1984). 


6. Service by Publication. 

Tennessee statutes authorize dispensing 
with personal service of process in a proceeding 
to terminate parental rights only if the defen- 
dant’s residence is unknown and cannot be 
ascertained upon diligent inquiry, and the 
plaintiff has asked for an order authorizing 
constructive service by publication and has 
supported the request with an affidavit, and 
only when the residence of the defendant can- 
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not be obtained through diligent inquiry may a 
party resort to constructive service by publica- 
tion. Turner v. Turner, 473 S.W.3d 257, 2015 
Tenn. LEXIS 831 (Tenn. Oct. 21, 2015). 

Record contained neither a motion from the 
father requesting an order authorizing con- 
structive service by publication nor an affidavit 
describing the diligent inquiries that were 
made to locate the mother’s whereabouts or her 
residence, and there was no order from the trial 
court authorizing constructive service by pub- 
lication; the father’s failure to comply with the 
statutory requirements necessary for resorting 
to constructive service by publication deprived 
the trial court of personal jurisdiction over the 
mother, and the judgment terminating the 
mother’s parental rights was void. Turner v. 
Turner, 473 S.W.3d 257, 2015 Tenn. LEXIS 831 
(Tenn. Oct. 21, 2015). 


7. Putative Father. 

Trial court properly found the father to be a 
putative father of the children because he did 
not file a paternity petition concerning either of 
the children and the trial court properly found 
that he was not a legal parent because he 
presented no evidence that he executed an 
unrevoked and sworn acknowledgement of pa- 
ternity. He was recorded as the father on the 
children’s birth certificates. In re Braxton M.., 
531 S.W.3d 708, 2017 Tenn. App. LEXIS 454 
(Tenn. Ct. App. July 5, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 639 (Tenn. Sept. 
29, 2017). 

Clear and convincing evidence supported the 
trial court’s termination of a father’s parental 
rights on the ground of failure to seek to estab- 
lish paternity because despite having notice of 
his alleged paternity, the father failed to file a 
petition to establish paternity within thirty 
days. In re Rilyn S., — S.W.3d —, 2019 Tenn. 
App. LEXIS 124 (Tenn. Ct. App. Mar. 12, 2019). 

Father fell under subsection (c)(2) because, 
as established by an exhibit introduced at trial, 
the mother completed a sworn declaration days 
after the child’s birth identifying the father as 
the child’s likely biological father. In re Rilyn 
S., — S.W.3d —, 2019 Tenn. App. LEXIS 124 
(Tenn. Ct. App. Mar. 12, 2019). 


8. Applicability. 

Adoption statute had no application in this 
case because although the end goal was adop- 
tion of the child, the only remedy sought by the 
department was the termination of the moth- 
er’s rights, and the department could be af- 
forded complete relief without the father’s par- 
ticipation; his rights were terminated before 
this trial, he had no interest to protect, and the 
mother failed to show that the father had to be 
joined. In re Josiah T., — S.W.3d —, 2019 Tenn. 
App. LEXIS 482 (Tenn. Ct. App. Oct. 2, 2019). 
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36-1-118. Dismissal of adoption proceedings and guardianship orders 
— Revocation of surrender by court — Notice — Disposi- 
tion of child. 


(a) If at any time between the surrender of a child directly to prospective 
adoptive parents or a licensed child-placing agency and the filing of an 
adoption petition or at any time between the filing of an adoption petition and 
the issuance of the final order of the adoption, it is made known to the court on 
the basis of clear and convincing evidence that circumstances are such that the 
child should not be adopted, the court may dismiss the adoption proceedings or, 
if no adoption proceedings have been commenced, the court may order the 
surrender or parental consent to prospective adoptive parents to be revoked 
and may modify or dismiss any order of guardianship previously entered, and 
may order the reinstatement of parental rights, all in consideration of the best 
interests of the child. 

(b) If it is made known to the court where the surrender of a child directly 
to adoptive parents was executed or filed and that, in accordance with 
§ 36-1-111(0), has jurisdiction of the child, that the prospective adoptive 
parents to whom the child had been surrendered have not filed a petition to 
adopt the child within thirty (30) days of the date of execution of the surrender, 
or if the court where the adoption petition determines that the prospective 
adoptive parents do not have, or have not obtained, an order of guardianship 
or an order of legal custody for the child who is the subject of the adoption 
petition within thirty (30) days of the date of the filing of the petition, the court 
shall set a hearing for the purpose of determining if any surrender to the 
prospective adoptive parents should be ordered revoked, if any order of 
guardianship should be modified or dismissed, if an order of custody or 
guardianship should be entered, if parental rights should be reinstated, or if 
some other disposition should be made for the child in the child’s best interests. 

(c)(1) Before entering an order pursuant to subsection (a) or (b) directing 

that the surrender directly to prospective adoptive parents or a licensed 

child-placing agency be revoked or that the parental consent to prospective 
adoptive parents be disallowed, or that the order of guardianship be modified 
or dismissed, that an order of custody or guardianship be entered, or that 
parental rights be reinstated, or before dismissing the adoption proceedings, 
the court must give written notice of not less than five (5) days, excluding 

Saturdays, Sundays, and legal holidays, of its intent to do so. 

(2) The notice shall be given to the persons or entity to whom the child 
was surrendered and for whom an order of guardianship was entered, to any 
petitioners and other parties to the proceeding, and to the department or 
licensed child-placing agency, or licensed clinical social worker that or who 
placed the child or conducted any studies involving the placement of the 
child in the home, and to the parent whose rights were terminated, but only 
if the court will consider reinstatement of that parent’s rights. 

(d)(1) Following the hearing, the court may order the revocation of the 

surrender or any parental consent, modify or dismiss the order of guardian- 

ship, may enter an order of custody or guardianship, may order reinstate- 
ment of parental rights, or may dismiss the petition if it determines upon 
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clear and convincing evidence that such action is in the child’s best interests. 

(2) The court may reinstate parental rights only with the consent of the 

parent whose rights were terminated. 
(e)(1) After the court’s dismissal of the petition or after the order of 
revocation by the court of a surrender or parental consent, if the child had 
been in the legal custody or guardianship of the department or a licensed 
child-placing agency prior to the surrender, the parental consent, the entry 
of a guardianship order, or the filing of the adoption petition, the court shall 
enter an order directing that the child shall be placed in the guardianship of 
the department or the licensed child-placing agency that had legal custody 
or guardianship of the child immediately before the placement was made 
with the prospective adoptive parents or immediately before the surrender 
was executed or parental consent was filed or before the prior order giving 
guardianship to the prospective adoptive parent was entered. 

(2) In all other cases in which the child was not in the legal custody or 
guardianship of the department or a licensed child-placing agency prior to 
the revocation by the court of the surrender or parental consent to prospec- 
tive adoptive parents or prior to the dismissal of the guardianship order, or 
prior to the dismissal of the adoption proceeding by the court, or when the 
agency that had had custody or guardianship of the child prior to the child’s 
placement or prior to the revocation of the surrender by the court, or 
dismissal of the petition cannot or will not resume guardianship or custody 
of the child, the child shall remain a ward of the court, which shall have 
jurisdiction to award the child’s guardianship or legal custody according to 
the best interest of the child. 

(3) The court shall continue to have jurisdiction of the child to make such 
further orders as are necessary until another adoption petition is filed, at 
which time jurisdiction over the child shall transfer to the court where the 
new adoption petition may be filed; provided, the juvenile court shall retain 
jurisdiction of the child for allegations of delinquency, unruliness, and 
truancy pursuant to title 37, chapter 1, part 1. 

(4)(A) Unless the child’s custody or guardianship is required to be 

returned to the custody of the department or a licensed child-placing 

agency, or unless the court must return jurisdiction of the child to a court 
with prior jurisdiction, then, after entry of an order revoking the surren- 
der or parental consent, dismissing the order of guardianship, after entry 
of an order of custody or guardianship, or after dismissing the petition for 
adoption, the court may, in its discretion, by order entered in the record, 
transfer all jurisdiction and wardship of the child to the juvenile court of 
the county of the child’s residence. 
(B)G) After the clerk has transferred to the department the information 
required under this part, certified copies of any records of the child 
needed by the juvenile court from the court where the surrender was 
revoked, the guardianship order was dismissed, the custody or guard- 
ianship order was entered, or the adoption petition was dismissed, shall 
be transferred to the juvenile court and the clerk of the court that had 
taken action pursuant to subsection (d) and subdivision (e)(4) shall 
maintain the original of the records in that court’s files. 
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(ii) Except as otherwise provided by this part, all such records shall 
remain confidential in the files of the juvenile court and shall not be 
open to any person except the child’s legal custodian or legal guardian, 
or pursuant to a written order of the court, or to the department that 
may be investigating a report of child abuse or neglect or that may be 
responding to an order of reference by the juvenile court, or to a law 
enforcement agency investigating a report of child abuse or neglect or 
that is investigating any crime involving the child. 

(5) Any order of guardianship or legal custody entered pursuant to this 
subsection (e) shall continue until modified by the court to which the 
jurisdiction is transferred or by the court where a new adoption petition is 
filed. 

(6) If guardianship is awarded pursuant to this section, the court shall, in 
addition to the authority under § 37-1-140, give authority to place the child 
for adoption and to consent to adoption, or to adopt the child, or may give 
authority to surrender the child for that purpose. 

(7) The department or the licensed child-placing agency receiving guard- 
ianship of the child under this section shall have authority to make another 
placement of the child for adoption and to consent to the adoption by new 
adoptive parents without further approval of the court. 

(8) For purposes of this section, legal custody awarded by the court shall 
vest the legal custodian with the authority to provide the care and control of 
the child as set forth in § 37-1-140, but does not, by itself, without entry of 
an order of guardianship pursuant to this part, authorize the legal custodian 
to place the child for adoption or to consent to the adoption. 

(9) Prior to entering an order establishing a permanent plan for the child 
who is not returned to the department or a licensed child-placing agency as 
provided in subdivision (e)(1), the court shall order the department or a 
licensed child-placing agency or licensed clinical social worker to investigate 
and report to the court within sixty (60) days regarding a suitable perma- 
nent plan for the child. Subject to the jurisdiction of the juvenile court for 
allegations of delinquency, unruliness, or truancy against the child pursuant 
to title 37, the court may make further orders of custody or guardianship 
upon receipt of the report. 


History. 
Acts 1995, ch. 532, § 1; 2016, ch. 919, §§ 14, 
15. 


Compiler’s Notes. 

Former § 36-1-118 (Acts 1951, ch. 202, § 16 
(Williams, § 9572.30); 1959, ch. 223, § 7; 1961, 
ch. 150, § 4; 1961, ch. 264, § 1; 1971, ch. 286, 
§ 1; impl. am. Acts 1975, ch. 219, § 1; Acts 
1978, ch. 611, §§ 3, 4; 1983, ch. 485, § 6; T.C.A. 
(orig. ed.), § 36-118; Acts 1986, ch. 767, § 8; 
1988, ch. 560, § 12; 1991, ch. 158, § 1), con- 
cerning investigation by the human services 
department or agency, was repealed by Acts 
1995, ch. 532, § 1, effective January 1, 1996. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Parent and Child, § 22. 


Law Reviews. 

Domestic Relations — 1959 Tennessee Sur- 
vey (William J. Harbison), 12 Vand. L. Rev. 
1183 (1959). 

Storied Anna Mae He Decision Clarifies Law 
But Leaves Unanswered Questions (Christina 
A. Zawisza), 38 U. Mem. L. Rev. 637 (2008). 
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36-1-119. Final order of adoption — When entered. 


(a) Unless the child is related to the petitioners, no final order of adoption 
shall be entered before the home study has been filed with the court and before 
the petition has been on file at least six (6) months and before a final court 
report is filed with the court, except when the order is based upon a petition for 
readoption pursuant to § 36-1-106. 

(b) If the child is related to the petitioners, the court may, in its discretion, 
waive the six-month waiting period, the orders of reference, the preliminary 
home study and home study, the order of guardianship or custody, and the final 
court report and may proceed to immediately grant an order of adoption. 

(c) If the child has already resided in the home of the petitioners for six (6) 
months, the court has received the final court report concerning the circum- 
stances of the child and the petitioners, and is satisfied that the adoption will 
be in the best interest of the child, the court may waive the six-month waiting 
period after the filing of the adoption petition and may enter an order of 
adoption. 

(d) If no appeal has been taken from any order of the court, the court must 
complete or dismiss the adoption proceeding by entering a final order within 
one (1) year of the filing of the petition, unless the petitioner shows good cause 
why such final order should not be entered. 

(e) If an appeal is taken from an order of the court, the proceeding must be 
completed by the court by entering a final order of adoption or a final order 
dismissing the proceeding within nine (9) months from the final judgment 


upon appeal, except for good cause shown by the petitioner. 


History. 

Acts 1951, ch. 202, § 21 (Williams, 
§ 9572.35); Acts 1955, ch. 320, § 4; 1959, ch. 
223, § 9; 1961, ch. 150, § 5; impl. am. Acts 
1975, ch. 219, § 1; T-C.A. (orig. ed.), § 36-124; 
Acts 1989, ch. 229, § 1; 1992, ch. 994, § 1; 
T.C.A., § 36-1-124; Acts 1995, ch. 532, § 1; 
1996, ch. 1054, § 57; 2006, ch. 890, § 3. 


Compiler’s Notes. 

Former § 36-1-119 (Acts 1951, ch. 202, § 17 
(Williams, § 9572.31); T.C.A. (orig. ed.), § 36- 
119), concerning interlocutory decrees, was re- 
pealed by Acts 1995, ch. 532, § 1, effective 
January 1, 1996. 


Acts 2006, ch. 890, § 1 provided that the 
provisions of the act may be collectively known 
as the “Child Protection Act of 2006.” 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Parent and Child, § 22. 


Law Reviews. 

When One Parent Goes and the Other Parent 
Stays: The Inconsistency and Inequality of 
Guaranteeing Absent Parents Permanent Pa- 
rental Rights (Wendee M. Hilderbrand), 56 
Vand. L. Rev. 1907 (2003). 


NOTES TO DECISIONS 


Analysis 


1. Nature and Construction of Statute. — 
2. Failure to Enter Final Order Within Statu- 
tory Period. 


1. Nature and Construction of Statute. 
This section must be complied with in order 
to effect a legal adoption. Clements v. Morgan, 
201 Tenn. 94, 296 S.W.2d 874, 1956 Tenn. 
LEXIS 470 (1956). 
The provision that no final decree shall be 
entered for six months after filing the petition 


for adoption does not apply to adoptions under 
subsection (c). In re Adoption of Jackson, 211 
Tenn. 289, 364 S.W.2d 906, 1963 Tenn. LEXIS 
350 (1963). 

A final order of adoption is subject to the 
provisions of Tenn. R. Civ. P. 60.02 that provide 
that fraud or undue influence are good grounds 
for vacating an adoption order; however, the 
physical and emotional welfare of all parties 
requires assurance of the finality of the adop- 
tion order. Therefore, after a final adoption 
order is entered, a natural parent who con- 
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sented to the adoption must present clear and 
convincing evidence in order to set aside the 
adoption order. In re Bishop, 678 S.W.2d 471, 
1984 Tenn. App. LEXIS 2925 (Tenn. Ct. App. 
1984). 


2. Failure to Enter Final Order Within 
Statutory Period. 
Where final order of adoption was not en- 
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tered within two years of the filing of the 
petition for adoption, adoption was properly 
denied and custody of child could be awarded to 
department of welfare (now department of chil- 
dren’s services) on intervening petition. Cle- 
ments v. Morgan, 201 Tenn. 94, 296 S.W.2d 874, 
1956 Tenn. LEXIS 470 (1956). 


36-1-120. Final order of adoption — Contents — Report of foreign 


birth. 


(a) The final order of adoption must state: 

(1) The full name of the child used in the proceeding; 

(2) The full names of the petitioners and their county of residence and 
whether the petitioner is a stepparent of the adopted person; 

(3) The fact and date of the filing of the petition; 

(4) The date when the petitioners acquired physical custody of the child 
and from what person or agency or by which court order; 

(5) The fact and date of the filing of a guardianship order, if such order has 
been entered; | 

(6)(A) That all persons entitled to notice of the proceedings have been 

served with process and the status of those persons in the proceedings and 

that all necessary parties were properly before the court; 

(B) That the time for answering the petition has expired; 

(C) That termination of all parental or guardian rights to the child by 
court order or surrenders or parental consents that are necessary to 
proceed with the adoption have occurred; and 

(D) That orders reflecting the termination of parental rights pursuant 
to actions filed by the prospective adoptive parents, orders confirming 
parental consents, or the consents of the department or a licensed 
child-placing agency with authority to place and consent to the child’s 
adoption, the consent of the child who is over fourteen (14) years of age, the 
consent of the guardian ad litem of an incompetent adult or mentally 
disabled child, or of any other person or entity required by law have been 
filed in the court record; 

(7) That if the child has been brought into Tennessee from another state 
or foreign country, there has been compliance with the ICPC, if applicable, or 
with the requirements of the foreign government or legal authorities in the 
foreign country for the petitioners to have custody of the child and with all 
requirements of the United States government for the immigration of the 
child to this country, unless good cause has been shown to excuse such 
compliance; 

(8) That the child’s adoption is in compliance with or is not subject to the 
Indian Child Welfare Act (ICWA) (25 U.S.C. § 1901 et seq.); 

(9) Whether the child has been the subject of an adoption decree in a 
foreign country in which the petitioners were given the child in adoption by 
such decree and whether this adoption is a readoption for the purpose of 
complying with the requirements of the United States government for the 
purposes of the child’s immigration or naturalization; 
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(10) That the petitioners are fit persons to have the care and custody of 
the child; 

(11) That the petitioners are financially able to provide for the child; 

(12) That the child is a suitable child for adoption; and 

(13) That the adoption is for the best interest of the child. 

(b) Before the entry of the final order, there shall be filed with the proposed 
order: 

(1) An affidavit by the attorney for the petitioners detailing the fees 
charged for any services rendered in the placement of the child or for legal 
services, and any fees paid by the attorney to any other person or entity for 
services rendered in securing the placement of the child or for providing any 
services related to securing any home studies to secure a surrender or 
adoption of the child; and 

(2) An affidavit by the licensed child-placing agency or licensed clinical 
social worker that or who placed the child with the petitioners regarding the 
fees charged by such agency or social worker to the adoptive parents for the 
placement of the child and for any home studies and supervision of the 
placement conducted by the licensed child-placing agency or by the licensed 
clinical social worker. 

(c) The court shall review the affidavits required in subsection (b) and shall 
determine whether all fees set forth therein are reasonable. The court shall 
retroactively approve such fees or order reimbursement of any fees it deter- 
mines to be unreasonable. 

(d) The court shall, if satisfied that all the requirements necessary for the 
adoption of the child are present, thereupon decree the adoption of the child by 
the petitioners and shall order that the name of the child be changed to that 
requested by the petitioners. 

(e) The clerk of the court shall furnish the department a certified copy of all 
final orders of adoption and the affidavits required under subsection (b) or final 
orders dismissing the adoption proceedings, and the department shall record 
pertinent information from the order, and the department shall maintain a 
copy of the order with all other information in the sealed adoption record. 

(f)(1) All final orders of adoption shall be reported by the clerk to the division 

of vital records of the department of health by sending a certified copy of the 

order or a certified certificate of adoption, and by reporting the information 
required by that division for a new certificate of birth or for a Report of 

Foreign Birth for the child to the registrar of the division of vital records for 

preparation of a new certificate of birth by adoption or for a Report of Foreign 

Birth as provided in §§ 68-3-310 — 68-3-313. 

(2) The court clerk shall supply the registrar of the division of vital 
records the following information for the preparation of a Report of Foreign 
Birth if the child who has been adopted was born in a foreign country: 

(A) The full adoptive name of the child; 

(B) The adopted child’s date of birth; 

(C) The adopted child’s sex; 

(D) The city, province and country of the adopted child’s birth; 
(EK) The full name of the adoptive father; 

(F) The full maiden name of the adoptive mother; and 
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(G) The legal residence of the adoptive parents. 

(g) Costs for furnishing certified copies under subsections (e) and (f) shall be 
taxed to the petitioners. 

(h) Notwithstanding the sealing and confidentiality of adoption records 
pursuant to this part, the clerk of the court in which adoption proceedings have 
occurred, upon being furnished verification of the identity of the requesting 
person, shall furnish to the adopted person, adoptive parents or their attorney 
or attorneys, upon their request at any time, certified copies of the final order 
of adoption or readoption or final orders dismissing such adoption proceedings. 
Nothing other than certified copies of the final order of adoption or readoption 
or final order dismissing such adoption proceedings shall be released pursuant 


to this subsection (h). 


History. 

Acts LOB ch! HZ02 ir Gaa2 yt Wilieumne 
§ 9572.36); Acts 1959, ch. 223, § 10; impl. am. 
Acts 1975, ch. 219, § 1; T.C.A. (orig. ed.), § 36- 
125; § 36-1-125; Acts 1995, ch. 532, § 1; 1996, 
ch. 1054, § 128; 2003, ch. 231, § 15. 


Compiler’s Notes. 

Former § 36-1-120 (Acts 1951, ch. 202, § 18 
(Williams, § 9572.32); T.C.A. (orig. ed.), § 36- 
120.), concerning disposition of a child follow- 
ing an interlocutory decree, was repealed by 


Acts 1995, ch. 532, § 1, effective January 1, 
1996. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Law Reviews. 

When One Parent Goes and the Other Parent 
Stays: The Inconsistency and Inequality of 
Guaranteeing Absent Parents Permanent Pa- 
rental Rights (Wendee M. Hilderbrand), 56 
Vand. L. Rev. 1907 (2003). 


NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Physical Custody. 
3. Particular Cases. 


1. Construction. 

Statutory scheme requires that the final or- 
der of adoption state the date the petitioners 
acquired physical custody and from what per- 
son or agency or by which court order; the use of 
the disjunctive word “or” suggests that physical 
custody can occur by virtue of an order of the 
court but that a court order is not required. In 
re Joseph F., 492 S.W.3d 690, 2016 Tenn. App. 
LEXIS 227 (Tenn. Ct. App. Mar. 31, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
377 (Tenn. May 10, 2016). 

Construing the language of the adoption and 
termination statutory scheme, the term “physi- 
cal custody” as utilized in the statutory sections 
would be synonymous with having physical 
possession of a child and would not require a 
court order or other judicial act; the statutory 
definition of custody contained in the juvenile 
court statutory scheme is inapplicable in the 
context of a termination or adoption proceed- 
ing, and physical custody means physical pos- 
session of a child, as granted by a parent, 
guardian, child-placing agency, or court, but 
physical custody as used in the statutory 
scheme does not include the unlawful taking of 


a child. In re Joseph F., 492 S.W.3d 690, 2016 
Tenn. App. LEXIS 227 (Tenn. Ct. App. Mar. 31, 
2016), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 377 (Tenn. May 10, 2016). 


2. Physical Custody. 

Although grandparent petitioners were not 
required to comply with the physical custody 
requirement before filing an intervening peti- 
tion for adoption, T.C.A. §§ 36-1-116(f)(1) and 
36-1-120(a)(4) require that petitioners have 
physical custody or the right to receive custody 
of the child pursuant to a valid surrender; 
therefore, notwithstanding T.C.A. § 36-1-120, 
the trial court did not err in refusing to allow 
grandparents to pursue their intervening peti- 
tion for adoption where it was undisputed that 
grandparents had neither physical custody of 
the child nor the right to receive custody. In re 
M.J.S., 44 S.W.3d 41, 2000 Tenn. App. LEXIS 
704 (Tenn. Ct. App. 2000). 

Requirements of T.C.A. §§ 36-1-116(b)(5) and 
36-1-120(a)(4) did not apply when an adoption 
petition was filed pursuant to the exception to 
the physical custody requirement for interven- 
ing petitioners in T.C.A. § 36-1-115(b); accord- 
ingly, parental grandparents’ intervening peti- 
tion to adopt a child that was in the physical 
custody of the maternal grandparents could be 
considered. In re Sidney J., 313 S.W.3d 772, 
2010 Tenn. LEXIS 433 (Tenn. May 10, 2010). 
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3. Particular Cases. 

Evidence did not preponderate against a trial 
court’s findings that a child’s paternal grand- 
parents were fit, that they were capable of 
providing for the child financially, and that the 
child’s best interests would be served by grant- 
ing their petition to adopt her pursuant to 
T.C.A. § 36-1-120(a)(10), (11), (13); the best 
interests of the child were considered based on 
the statutory factors pursuant to T.C.A. § 36- 
6-106(a). In re Sidney J., 313 S.W.3d 772, 2010 
Tenn. LEXIS 433 (Tenn. May 10, 2010). 

Dismissal of maternal grandparents’ com- 
plaint was appropriate because, although the 
grandparents were allowed to intervene when a 
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grandparents failed to present clear and con- 
vincing evidence that the child’s best interest 
was served by taking the child away from the 
adoptive parents. In re R.S.M., 466 S.W.3d 766, 
2015 Tenn. App. LEXIS 93 (Tenn. Ct. App. Feb. 
27, 2015), appeal denied, In re Rebecca M., — 
S.W.3d —, 2015 Tenn. LEXIS 479 (Tenn. June 
11, 2015). 

Parties referenced no authority that revers- 
ible error existed relative to a trial court’s entry 
of the order granting adoption concomitant 
with entry of the order terminating parental 
rights. In re Joseph F., 492 S.W.3d 690, 2016 
Tenn. App. LEXIS 227 (Tenn. Ct. App. Mar. 31, 


2016), appeal denied, — $.W.3d —, 2016 Tenn. 
LEXIS 377 (Tenn. May 10, 2016). 


parent surrendered parental rights to the par- 
ent’s minor child to adoptive parents, the 


36-1-121. Effect of adoption on relationship. 


(a) The signing of a final order of adoption terminates any existing guard- 
ianship orders and establishes from that date the relationship of parent and 
child between the adoptive parent or parents and the adopted child as if the 
adopted child had been born to the adoptive parent or parents and the adopted 
child shall be deemed the lawful child of such parent or parents, the same as 
if the child had been born to the parent or parents, for all legal consequences 
and incidents of the biological relation of parents and children. 

(b) The adopted child and the child’s descendants shall be capable of 
inheriting and otherwise receiving title to real and personal property from the 
adoptive parents and their descendants, and of succeeding to the rights of 
either such parent or such parent’s descendants in such property, whether 
created by will, by other instrument or by law, including, but not limited to, 
taking as a beneficiary of a remainder interest following a life interest or estate 
in either such parent or such parent’s ancestor or descendant. The adopted 
child shall have the same such rights as to lineal and collateral kindred of 
either adoptive parent and the ancestors or descendants of such kindred, as 
the adoptive child has as to such parent, and the lineal and collateral kindred 
of either adoptive parent and the descendants of such kindred shall have the 
same such rights as to the adopted child and the child’s descendants, but only 
as to property of the adopted child acquired after the child’s adoption. 

(c) In the construction of any instrument, whether will, deed, or otherwise, 
whether executed before or after August 24, 1995, and whether the testator or 
other party creating an interest by such instrument died before or after August 
24, 1995, or before or after an adoption, a child so adopted and the descendants 
of such child are deemed included within the class created by any limitation 
contained in such instrument restricting a devise, bequest or conveyance to the 
lawful heirs, issue, children, descendants, or the like, as the case may be, of the 
adoptive parent, or of an ancestor or descendant of one (1) of them, and such 
adopted child shall be treated as a member of such class unless a contrary 
intention clearly shall appear by the terms of such instrument or unless the 
particular estate so limited shall have vested in interest and in possession in 
and as to the person or persons entitled thereto on August 24, 1995; provided, 
that this sentence shall not apply in the construction of any instrument as to 
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any child who is over twenty-one (21) years of age at the time of such child’s 
adoption. 

(d) “Contrary intention clearly shall appear,” as set forth in this section, 
shall not be found by any court to exist by use in such instrument of such terms 
as “issue,” “children” or similar legal terms, unless the instrument specifically 
states that adopted children are to be excluded from such class. 

(e) An adopted child shall not inherit real or personal property from a 
biological parent or relative thereof when the relationship between them has 
been terminated by final order of adoption, nor shall such biological parent or 
relative thereof inherit from the adopted child. Notwithstanding subsection 
(a), if a parent of a child dies without the relationship of parent and child 
having been previously terminated and any other person thereafter adopts the 
child, the child’s right of inheritance from or through the deceased biological 
parent or any relative thereof shall be unaffected by the adoption. 

(f) A final order of adoption of a child cannot require the adoptive parent to 
permit visitation by any other person, nor can the final order of adoption place 
any conditions on the adoption of the child by the adoptive parent. This statute 
does not prohibit the entry of an order enforcing or modifying a contract for 
post-adoption contact pursuant to § 36-1-145. 

(g) The adoption of a child shall have no effect upon arrearages owed by an 
obligor of child support for that child that existed prior to the termination of 
parental rights or to that child’s adoption and that are owed by an obligor to 
any person or any governmental agency, nor shall it affect any other financial 
obligations of a person that may be related to the care of the adopted child prior 
to a surrender, termination of parental rights, or adoption involving that child. 


History. 

Acts 1951, ch. 202, § 23 (Williams, 
§ 9572.37); Acts 1955, ch. 302, §§ 1, 2; 1957, 
ch. 345, § 1; 1968, ch. 406, § 1; 1976, ch. 751, 
§ 1; 1988, ch. 482, §§ 1-4; T.C.A. (orig. ed.), 
§ 36-126; Acts 1992, ch. 994, § 4; 1995, ch. 532, 
81 32019. eho sby aL 


Compiler’s Notes. 

Former § 36-1-121 (Acts 1951, ch. 202, § 19 
(Williams, § 9572.33); T.C.A. (orig. ed.), § 36- 
121; Acts 1988, ch. 560, § 12; 1991, ch. 158, 
§ 2), concerning supervision of children in 
adoptive homes, was repealed by Acts 1995, ch. 
532, § 1, effective January 1, 1996. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 838. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Parent and Child, §§ 20, 23-25; 25 Tenn. Ju- 


ris., Wills, §§ 103, 112; 9 Tenn. Juris., Descent 
and Distribution, § 11. 


Law Reviews. 

Decedent’s Estates: The Rights of Adopted 
Persons Under Tennessee’s Descent and Distri- 
bution and Adoption Statutes to Take by Intes- 
tate Succession or by Will or Trust, 22 Mem. St. 
U.L. Rev. 339 (1992). 

New-Age Babies and Age-Old Laws: The 
Need for an Intent-Based Approach in Tennes- 
see to Preserve Parent-Child Succession for 
Children of Assisted Reproductive Technology 
(Jane Marie Lewis), 43 U. Mem. L. Rev. 479 
(2012). 

Siblings in Law (Jill Elaine Hasday), 65 
Vand. L. Rev. 897 (2012). 

When One Parent Goes and the Other Parent 
Stays: The Inconsistency and Inequality of 
Guaranteeing Absent Parents Permanent Pa- 
rental Rights (Wendee M. Hilderbrand), 56 
Vand. L. Rev. 1907 (2008). 


NOTES TO DECISIONS 


Analysis 
1. Construction. 
2. Constitutional Rights. 
3. “Or the Like.” 


4. Conflicts of Law. 

5. Rights Under Federal Employer’s Liability 
Act. 

6. Inheritance by Adopted Child. 
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7. Inheritance from Adoptive Child. 

8. Statutes Governing Inheritance. 

9. Wrongful Death Actions. 

10. Effect of Adoption on Other Proceedings. 


1. Construction. 

The adoption statutes are in derogation of 
common law and must be strictly construed. 
Delamotte v. Stout, 207 Tenn. 406, 340 S.W.2d 
894, 1960 Tenn. LEXIS 472 (1960); Black v. 
Washam, 57 Tenn. App. 601, 421 S.W.2d 647, 
1967 Tenn. App. LEXIS 250 (Tenn. Ct. App. 
1967). 

A final decree of adoption that affirmatively 
denies to the adoptive parents the same cus- 
tody and control of the child possessed of natu- 
ral parents and grants visitation rights to the 
natural parents is not only violative of the 
letter of the law embodied in the statutes 
heretofore mentioned, but is also violative of 
the primary purpose of the chapter as set forth 
in T.C.A. § 36-1-101(a). In re Adoption of Dear- 
ing, 572 S.W.2d 929, 1978 Tenn. App. LEXIS 
309 (Tenn. Ct. App. 19778). 

The result contemplated by statute is that 
when an adoption is granted, the natural par- 
ent is reduced to the role of a complete stranger 
and has no rights, parental, visitation or other 
insofar as the child is concerned. In re Adoption 
of Dearing, 572 S.W.2d 929, 1978 Tenn. App. 
LEXIS 309 (Tenn. Ct. App. 1978). 

Appellate court erred by reversing a judg- 
ment granting a set of grandparents visitation 
because they had standing to bring suit as they 
met the definition of a grandparent under 
T.C.A. § 36-6-306(e) and the adoption of the 
child did not extinguish their previously 
granted visitation rights. Lovlace v. Copley, 418 
S.W.3d 1, 2013 Tenn. LEXIS 718 (Tenn. Sept. 6, 
20413). 


2. Constitutional Rights. 

Adoptive parents are entitled to the same 
constitutional protection of parenting decisions 
as natural parents. Simmons v. Simmons, 900 
S.W.2d 682, 1995 Tenn. LEXIS 271 (Tenn. 
1995). 


3. “Or the Like.” 

The expression “bodily issue” is not included 
in the statutory words, “or the like” because 
“bodily issue” is not synonymous or “ejusdem 
generis” or “sui generis” with the words, “lawful 
heirs,” “issue,” “children” or “descendants” 
mentioned in the statute. Third Nat’l Bank v. 
Stevens, 755 S.W.2d 459, 1988 Tenn. App. 
LEXIS 246 (Tenn. Ct. App. 1988). 


4. Conflicts of Law. 

Child adopted under laws of Missouri could 
not inherit real and personal property in Ten- 
nessee from deceased sister of adopting parent 
even though Missouri statute so provided. 
Delamotte v. Stout, 207 Tenn. 406, 340 S.W.2d 
894, 1960 Tenn. LEXIS 472 (1960). 
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5. Rights Under Federal Employer’s Li- 
ability Act. 

Where divorce decree awarded weekly sum 
for care, support and maintenance of minor 
child, the subsequent adoption of such child by 
the second husband of the wife ended the force 
of such decree and therefore motion to have 
such child share in proceeds received under 
Federal Employer’s Liability Act, 45 U.S.C. 
§ 51, upon decease of first husband was over- 
ruled. Smelser v. Southern R. Co., 148 F. Supp. 
891, 1956 U.S. Dist. LEXIS 2359 (D. Tenn. 
1956), aff'd, Meadors v. Smelser, 244 F.2d 719, 
1957 U.S. App. LEXIS 3146 (6th Cir. Tenn. Mar. 
224957). 


6. Inheritance by Adopted Child. 

Where member of a class took a vested inter- 
est in land upon death of testator under T.C.A. 
§ 32-3-104 but died during lifetime of life ten- 
ant, adopted son of such member took father’s 
share from father even though not himself a 
member of class. Walker v. Applebury, 218 
Tenn. 91, 400 S.W.2d 865, 1965 Tenn. LEXIS 
510, 1966 Tenn. LEXIS 551 (1965), overruled in 
part, Rutherford County v. Wilson, 121 S.W.3d 
591, 2003 Tenn. LEXIS 1023 (Tenn. 2008). 

The act of adoption does not make the person 
adopted the “next of kin or heir” to relatives of 
the adopting parents. Black v. Washam, 57 
Tenn. App. 601, 421 S.W.2d 647, 1967 Tenn. 
App. LEXIS 250 (Tenn. Ct. App. 1967). 

In the absence of an intent to the contrary, 
the word “issue” does not include a child ad- 
opted after the death of the testator. Banovic v. 
Davis, 642 S.W.2d 153, 1982 Tenn. App. LEXIS 
426 (Tenn. Ct. App. 1982), superseded by stat- 
ute as stated in, Calhoun v. Campbell, 763 
S.W.2d 744, 1988 Tenn. LEXIS 270 (Tenn. 
1988). 

As the testator intended that his will should 
be construed under the law prevailing at the 
time of his death in 1939, the terms of his 
testamentary trust did not include, as “lineal 
descendants,” adopted children of collateral 
relatives of the testator who were the primary 
beneficiaries. Calhoun v. Campbell, 763 S.W.2d 
744, 1988 Tenn. LEXIS 270 (Tenn. 1988). 

Absent an adoption statute to the contrary in 
effect at the time of a deed, adopted children 
are not included in the words, “bodily heirs.” 
Third Nat'l Bank v. Stevens, 755 S.W.2d 459, 
1988 Tenn. App. LEXIS 246 (Tenn. Ct. App. 
1988). 

The use by testator of the words “bodily 
issue” so clearly excluded adopted children that 
the “contrary intent” against inclusion of ad- 
opted children clearly appeared by the terms of 
the instrument. Third Nat’l Bank v. Stevens, 
755 S.W.2d 459, 1988 Tenn. App. LEXIS 246 
(Tenn. Ct. App. 1988). 


7. Inheritance from Adoptive Child. 
Collateral heirs of an adoptive parent could 
not inherit from adoptive child who died with- 
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out surviving wife, child or blood kin. Black v. 
Washam, 57 Tenn. App. 601, 421 S.W.2d 647, 
1967 Tenn. App. LEXIS 250 (Tenn. Ct. App. 
1967). 


8. Statutes Governing Inheritance. 

Adoption statutes in force at time of death of 
intestate and not those in force at time of the 
adoption governed relative to the question of 
descent and distribution. Black v. Washam, 57 
Tenn. App. 601, 421 S.W.2d 647, 1967 Tenn. 
App. LEXIS 250 (Tenn. Ct. App. 1967). 


9, Wrongful Death Actions. 

The adoptive mother of a minor, whose adop- 
tive father predeceased him, is a legal benefi- 
ciary of such minor in an action for his wrongful 
death. Harmon v. Wolfe, 253 F. Supp. 577, 1965 
U.S. Dist. LEXIS 6906 (E.D. Tenn. 1965). 
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10. Effect of Adoption on Other Proceed- 
ings. 

Paternal great-aunt and great-uncle did not 
acquire an enforceable visitation right by ac- 
quiescence after entry of a final decree of adop- 
tion by maternal grandparents and a child 
because the adoptive parents’ permission or 
agreement to permit visitation did not estab- 
lish enforceable rights in a related person per- 
mitted to visit. In re M.L.S., — S.W.3d —, 2020 
Tenn. App. LEXIS 461 (Tenn. Ct. App. Oct. 16, 
2020). 

Trial court properly relied on the parties’ 
agreed order as the source of the grandmother’s 
enforceable visitation rights because this sec- 
tion did not invalidate such an agreement. 
Natasha S. v. Madison M., — S.W.3d —, 2021 
Tenn. App. LEXIS 155 (Tenn. Ct. App. Apr. 14, 
2021). 


36-1-122. Binding effect of adoption. 


(a) When a child is adopted pursuant to this part, the adoptive parents shall 
not thereafter be deprived of any rights in the child, at the insistence of the 
child’s biological or prior legal parents or guardian of the child or any other 
person or agency except in the same manner and for the same causes as are 
applicable in proceedings to deprive biological or legal parents or guardians of 
their children or wards as provided by law. 

(b)(1) After the final order of adoption is entered, no party to an adoption 

proceeding, nor anyone claiming under such party, may later question the 

validity of the adoption proceeding by reason of any defect or irregularity 
therein, jurisdictional or otherwise, but shall be fully bound by the order, 
except for such appeal as may be allowed by law. 

(2) In no event, for any reason, shall an adoption be overturned by any 
court or collaterally attacked by any person or entity after one (1) year from 
the date of entry of the final order of adoption by a court of competent 
jurisdiction. This provision is intended as a statute of repose. 

(3) The failure of the clerk of the court, the department, a licensed 
child-placing agency, or a licensed clinical social worker to perform any of the 
duties or acts with the time requirements of this part shall not affect the 
validity of any adoption proceeding. 


History. Acts 1995, ch. 532, § 1, effective January 1, 
Acts 1951, ch. 202, §§ 27, 30 (Williams, 1996. 
§§ 9572.41, 9572.44); impl. am. Acts 1975, ch. oc ad es 


219, § 1; T.C.A. (orig. ed.), § 36-127; § 36-1- 


127: Acts 1995, ch. 532, § 1. Tennessee Jurisprudence, 20 Tenn. Juris., 


Parent and Child, §§ 21, 22. 


Compiler’s Notes. Law Reviews. 


Former § 36-1-122 (Acts 1951, ch. 202, § 29 
(Williams, § 9572.43); T.C.A. (orig. ed.), § 36- 
122), concerning guardians, was repealed by 


A Critical Survey of Developments in Tennes- 
see Family Law in 1976-77, V. Children (Neil P. 
Cohen), 45 Tenn. L. Rev. 451 (1978). 
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NOTES TO DECISIONS 


Analysis 


. Purposes of Section. 

. Validity of Decree. 

. Right of Natural Parent. 

Compliance with Statutory Requirements. 
—Effect of Failure to Comply. 

. Lack of Subject Matter Jurisdiction. 


RP AmhRwWNe 


. Purposes of Section. 

The policy behind this provision is clearly 
expressed in § 36-1-101. Brown v. Raines, 611 
S.W.2d 594, 1980 Tenn. App. LEXIS 407 (Tenn. 
Ct. App. 1980). 


2. Validity of Decree. 

A final decree of adoption that affirmatively 
denies to the adoptive parents the same cus- 
tody and control of the child possessed of natu- 
ral parents and grants visitation rights to the 
natural parents is not only violative of the 
letter of the law embodied in the statutes 
heretofore mentioned, but is also violative of 
the primary purpose of the part as set forth in 
§ 36-1-101(a). In re Adoption of Dearing, 572 
S.W.2d 929, 1978 Tenn. App. LEXIS 309 (Tenn. 
Ct. App. 1978). 


3. Right of Natural Parent. 

The result contemplated by statute is that 
when an adoption is granted, the natural par- 
ent is reduced to the role of a complete stranger 
and has no rights, parental, visitation or other 
insofar as the child is concerned. In re Adoption 
of Dearing, 572 S.W.2d 929, 1978 Tenn. App. 
LEXIS 309 (Tenn. Ct. App. 1978). 


4. Compliance with Statutory Require- 
ments. 

The supreme court has established the re- 
quirement of strict compliance with the adop- 
tion statutes in the context of the appellate 
review of the action of the lower courts. This 
requirement does not apply, however, when a 
final decree of adoption, no longer subject to 
appeal, is attacked either collaterally or by an 
independent action in equity for relief from a 
judgment. Brown v. Raines, 611 S.W.2d 594, 
1980 Tenn. App. LEXIS 407 (Tenn. Ct. App. 
1980). 


5. —Effect of Failure to Comply. 

A final adoption decree is res judicata, not- 
withstanding failure to strictly comply with the 
requirements of this section. Brown v. Raines, 
611 S.W.2d 594, 1980 Tenn. App. LEXIS 407 
(Tenn. Ct. App. 1980). 


6. Lack of Subject Matter Jurisdiction. 

T.C.A. § 36-1-122(b)(1) does not bar an at- 
tack on an adoption order entered by a court 
lacking subject matter jurisdiction. In re 
Hatcher, 16 S.W.3d 792, 1999 Tenn. App. 
LEXIS 832 (Tenn. Ct. App. 1999). 

Under T.C.A. § 36-1-122(b)(2), if the court 
does not have subject matter jurisdiction, the 
order may be attacked even beyond the one 
year period; this result is more consistent with 
the traditional view that a judgment rendered 
without subject matter jurisdiction may be at- 
tacked at any time. In re Hatcher, 16 S.W.3d 
792, 1999 Tenn. App. LEXIS 832 (Tenn. Ct. 
App. 1999). 


36-1-123. Biological parents illegally obtaining custody of a child — 
Custodial interference — Survival of existing restraining 


order. 


(a) Any biological or prior legal parents or guardian whose rights to a child 
have been terminated by order of any court under this part or any other title 
or by the laws of any other state or territory, or foreign country, or by a 
surrender, parental consent, or waiver of interest, and who shall, otherwise 
than by legal process, obtain custody of the child shall be in violation of and 
shall be subject to prosecution pursuant to § 39-13-306. 

(b) Arestraining order or order of protection that restrains any person from 
contacting or otherwise interfering with a child and that is entered prior to the 
finalization of the adoption shall survive the adoption of the child unless such 
order is expressly set aside by the court that entered the order or the court 
hearing the adoption. Actions to enforce such order post-adoption may be 
brought in the court that issued the order or in the court hearing the adoption. 


§ 9572.46); T.C.A. (orig. ed.), § 36-133; § 36-1- 
132; Acts 1995, ch. 5382, § 1; 2016, ch. 919, 


History. 


Acta), 1951, «ch. + 202;..,$/ 32... Williams, 
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§ 17. proceedings, was repealed by Acts 1995, ch. 
: 532, § 1, effective January 1, 1996. 
Compiler’s Notes. 


Former § 36-1-123 (Acts 1951, ch. 202,§ 20 Cross-References. 
(Williams, § 9572.34); 1959, ch. 228, § 8; impl. Kidnapping, title 39, ch. 18, part 3. 
am. Acts 1975, ch. 219, § 1; T.C.A. (orig. ed.), Missing Children Recovery Act, title 37, ch. 
§ 36-123), concerning dismissal of adoption 10, part 2. 


36-1-124. Contested terminations of parental rights and adoptions — 
Appeals — Expedited schedule. 


(a) In all cases where the termination of parental rights or adoption of a 
child is contested by any person or agency, the trial court shall, consistent with 
due process, expedite the contested termination or adoption proceeding by 
entering such scheduling orders as are necessary to ensure that the case is not 
delayed, and such case shall be given priority in setting a final hearing of the 
proceeding and shall be heard at the earliest possible date over all other civil 
litigation other than child protective services cases arising under title 37, 
chapter 1, parts 1, 4 and 6. 

(b) In all cases that are appealed from the decision of a trial court, the 
appellate court shall, consistent with its rules, expedite the contested termi- 
nation of parental rights or adoption case by entering such scheduling orders 
as are necessary to ensure that the case is not delayed, and such case shall be 
given priority over all other civil litigation in reaching a determination on the 
status of the adoption, other than child protective services cases arising under 
title 37, chapter 1, parts 1, 4 and 6. 

(c) It is the intent of the general assembly that the permanency of the 
placement of a child who is the subject of a termination of parental rights 
proceeding or an adoption proceeding not be delayed any longer than is 
absolutely necessary consistent with the rights of all parties, but that the 
rights of the child to permanency at the earliest possible date be given priority 
over all other civil litigation other than child protective services cases arising 
under title 37, chapter 1, parts 1, 4 and 6. | 


History. Law Reviews. 
Acts 1995, ch. 532, § 1; 2016, ch. 919, § 16; Storied Anna Mae He Decision Clarifies Law 
2018, ch. 875, § 35. But Leaves Unanswered Questions (Christina 


Comipiler aiNutes: A. Zawisza), 38 U. Mem. L. Rev. 637 (2008). 


Former § 36-1-124, concerning final orders of 
adoption, was transferred to § 36-1-119. 


NOTES TO DECISIONS 


Analysis juvenile court did not abuse discretion when it 
denied mother a continuance because appellate 
: ; court was unable to review the record on appeal 

. Denial of Continuance Appropriate. Be pee aie ; 
Bs PRES ue SS regarding mother's motion or continuance to 
Termination of Parental Rights And Adop- determine what specific gr Guat ede spate ee 
ani the motion, and mother admitted in her brief 
that her current counsel had 45 business days 
1. Delay in Preparation of Record. prior to trial to prepare. State Dep’t of Chil- 
In a termination of parental rights case, dren’s Servs. v. V.N., 279 S.W.3d 306, 2008 


. Delay in Preparation of Record. 
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Tenn. App. LEXIS 645 (Tenn. Ct. App. Oct. 27, 
2008), appeal denied, State v. V.N., — S.W.3d 
—, 2009 Tenn. LEXIS 77 (Tenn. Jan. 16, 2009). 


2. Denial of Continuance Appropriate. 

In proceedings to terminate a mother’s pa- 
rental rights, a juvenile court did not abuse its 
discretion when it denied the mother’s motion 
for a continuance because although the mother 
left a message telling her attorney that she was 
in a hospital emergency room when the trial 
commenced, the mother’s attorney and the ju- 
venile court were unable to verify the mother’s 
excuse for her failure to appear, and the mother 
failed to provide any proof in support of her 
claimed excuse. In re Zacharias T. M., 403 
S.W.3d 212, 2012 Tenn. App. LEXIS 791 (Tenn. 
Ct. App. Nov. 13, 2012), appeal denied, In re 
Zacharias M., — S.W.3d —, 2013 Tenn. LEXIS 
306 (Tenn. Mar. 12, 2013). 

Trial court did not abuse its discretion by 
proceeding with termination of parental rights 
proceedings against a parent, despite the pen- 
dency of related criminal charges against the 
parent, so as to prevent the parent’s children 
from languishing in foster care unnecessarily. 
In re Deishun M., — S.W.3d —, 2019 Tenn. App. 
LEXIS 562 (Tenn. Ct. App. Nov. 18, 2019). 


3. Judicial Notice. 

On appeal in an action involving the termi- 
nation of parental rights, over the Department 
of Children’s objective, the supreme court de- 
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cided to take judicial notice of the juvenile 
court’s November 9, 1998 order involving the 
putative father’s parentage for three reasons. 
First, consideration of the order aided the su- 
preme court’s appellate jurisdiction and the 
discharge of the supreme court’s obligation un- 
der T.C.A. § 36-1-124 (b), (c) to expedite the 
final resolution of cases involving the termina- 
tion of parental rights; second, the order was 
entered by the same court in which the termi- 
nation of parental rights proceeding was pend- 
ing; third, there was no question regarding the 
genuineness of the copy of the order appended 
to the putative father’s brief because the juve- 
nile court clerk had certified it as a true and 
correct copy of the order entered on the minutes 
of the juvenile court. In re Bernard T., 319 
S.W.3d 586, 2010 Tenn. LEXIS 683 (Tenn. Aug. 
26, 2010). 


4. Termination of Parental Rights And 
Adoption. 

While language contained in the judgment 
might satisfy the requirement of an express 
direction for the entry of judgment, the judg- 
ment lacked a finding that there was no just 
reason for delay; despite this, the court found 
good cause to exercise jurisdiction, given the 
grave nature of the termination proceedings 
and the importance that statutes placed on 
expeditious resolution of these matters. In re 
Josiah T., — S.W.3d —, 2019 Tenn. App. LEXIS 
482 (Tenn. Ct. App. Oct. 2, 2019). 


36-1-125. Confidentiality of records — Penalties for unauthorized 
disclosure — Protected orders. 


(a) All adoption records, sealed adoption records, or sealed records held by 
a court, the department, a licensed child-placing agency, a licensed clinical 
social worker or any other person, and not yet under seal, or any sealed 
adoption records or sealed records that have been unsealed for any reason, any 
post-adoption records, and any adoption assistance records are confidential 
and shall not be subject to disclosure except as provided in this part. 

(b) Adoption records, home studies or preliminary home studies may be 
utilized by the judge of the court, by the clerk of the court, or by the 
department, or by a licensed child-placing agency or a licensed clinical social 
worker, in any act consistent with the litigation of the adoption, custody or 
guardianship proceedings involving a person in any court, or for the place- 
ment, study, or supervision of a person for whom an adoption or custody or 
guardianship proceeding is pending in any court, and which records may be 
necessary to carry out such judge’s, clerk’s, department’s, agency’s, or social 
worker’s duties consistent with the law. 

(c) If any adoption records, sealed adoption records, sealed records, post- 
adoption records, adoption assistance records, home studies, preliminary home 
studies or information obtained in connection therewith are required by court 
order under this part to be disclosed for any legal proceeding other than the 
adoption proceeding or termination of parental rights proceedings, the court in 
which they are to be utilized shall enter a protective order to restrict their 
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further disclosure or dissemination. Such records, studies, or information shall 
not become a public record in any legal proceeding. 

(d) Unauthorized disclosure of any records, studies or information protected 
as confidential under this part is a Class A misdemeanor. Unauthorized 
disclosure of such records for personal gain or for a malicious purpose is a Class 


E; felony. 


History. 
Acts ‘1995, ch. 532, § 1; 1996, ch: 1054, 
§§ 58-62. 


Compiler’s Notes. 

Former § 36-1-125, concerning contents of 
the final order of adoption, was transferred to 
§ 36-1-120. 


Cross-References. 

Confidentiality of public records, §§ 10-7- 
503, 10-7-504. 

Penalty for Class A misdemeanor, § 40-35- 
5 iy. 

Penalty for Class E felony, § 40-35-111. 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Disclosure of Information. 


1. Constitutionality. 

Biological and adoptive parents and an adop- 
tion agency had standing to bring an action 
challenging the constitutionality of statutes al- 
lowing disclosure of previously confidential 
adoption records. Doe v. Sundquist, 943 F. 
Supp. 886, 1996 U.S. Dist. LEXIS 19778 (M.D. 
Tenn. 1996), affd, dismissed, 106 F.3d 702, 
1997 FED App. 51P, 1997 U.S. App. LEXIS 
2178 (6th Cir, 1997). 

Legislation allowing the disclosure of previ- 
ously confidential adoption records does not 
violate the familial right of privacy, right to 
reproductive privacy, and right to nondisclo- 
sure of personal matters under the fourteenth 
amendment. Doe v. Sundquist, 943 F. Supp. 
886, 1996 U.S. Dist. LEXIS 19778 (M.D. Tenn. 
1996), affd, dismissed, 106 F.3d 702, 1997 FED 
App. 51P, 1997 U.S. App. LEXIS 2178 (6th Cir. 
1997). 

Legislation allowing the disclosure of previ- 
ously confidential adoption records does not 


discriminate between women who opt for abor- 
tion and those who choose to carry a pregnancy 
to term for equal protection purposes. Doe v. 
Sundquist, 943 F. Supp. 886, 1996 U.S. Dist. 
LEXIS 19778 (M.D. Tenn. 1996), affd, dis- 
missed, 106 F.3d 702, 1997 FED App. 51P, 1997 
U.S. App. LEXIS 2178 (6th Cir. 1997). 


2. Disclosure of Information. 

Because all of the electronically stored infor- 
mation data from the Tennessee Department of 
Mental Health and Developmental Disabilities’ 
and the Department of Children’s Services’ 
incident reporting data and another database 
contained highly relevant information on de- 
fendants’ violation of federal law and plaintiffs’ 
federal constitutional rights and because an 
appropriate protective order for discovery and 
trial could avoid disclosures of the identities of 
the children, doctors and other protected per- 
sons, under Fed. R. Evid. 501, the state law 
privileges under T.C.A. §§ 37-1-409(a)(2), 37-1- 
615(b), 37-5-107, 37-1-612, 37-2-408, 36-1-125, 
36-1-126, 36-1-138 did not bar discovery. John 
B. v. Goetz, 879 F. Supp. 2d 787, 2010 U.S. Dist. 
LEXIS 8821 (M.D. Tenn. Jan. 28, 2010). 


36-1-126. Record kept under seal — Confidential records — Access to 
certain records — Preservation of records. [Effective until 
July 1, 2022. See the version effective on July 1, 2022.] 


(a)(1) After the entry of the final order of adoption; 
(2) After entry of the final order dismissing the adoption; 
(3) After entry of an order revoking the surrender or parental consent; 
(4) After entry of an order dismissing a termination of parental rights 
proceeding filed in conjunction with an adoption proceeding; or 
(5) Upon conclusion of all termination of parental rights proceedings that 
were filed in conjunction with an adoption proceeding; 
all adoption records, court reports, home studies, preliminary home studies, 
other reports or other documents or papers or other information concerning the 
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placement or attempted placement of a person for adoption, or other informa- 
tion concerning the litigation of the adoption or attempted adoption of a 
person, which information is in the office of the judge or clerk of the court 
where the adoption was filed or where the surrender or confirmation of 
parental consent or revocation of a surrender or parental consent was taken, or 
any such records, reports, or documents in the offices of a licensed child-placing 
agency, a licensed clinical social worker, or in the county, regional or state 
offices of the department of health, or in the county, district, and state offices 
of the department of children’s services, shall be placed and remain under seal, 
except as provided herein or in § 36-1-118(e)(4), or in title 68, and shall be 
confidential and shall be disclosed only as provided in this part. 
(b)(1) Upon the granting or dismissal of an adoption petition, or after entry 
of the final order dismissing the adoption or revoking the surrender or the 
parental consent or upon conclusion of all termination of parental rights 
proceedings that were filed in conjunction with an adoption proceeding, all 
records and reports, home studies, and preliminary home studies or other 
information described in subsection (a) relating to the adoption proceeding 
and all records, reports and other documents related to the child’s placement 
with the department or the licensed or chartered child-placing agency or 
licensed clinical social worker and with the adoptive or prospective adoptive 
family that are in the offices of the department or in the offices of any 
Tennessee licensed child-placing agency or licensed clinical social worker, 
shall be forwarded by the county and district offices of the department’s 
social services division and by the licensed child-placing agency or licensed 
clinical social worker involved in any such proceedings to the state office of 
the department, which shall place the records under seal and ensure their 
safekeeping; provided, that copies of any records that relate to a child who is 
placed or retained in the custody or guardianship of the department or a 
licensed child-placing agency after the dismissal of an adoption proceeding 
without further adoption of the child by any person or pursuant to any 
guardianship or other order of the court pursuant to this part shall be 
retained as confidential foster care records pursuant to title 37, chapter 2, 
part 4 and shall be utilized by the department or licensed child-placing 
agency for the care, supervision, protection, and treatment of that child as 
may be necessary. 

(2) The licensed child-placing agency, chartered child-placing agency or 
licensed clinical social worker shall, however, maintain a limited record that 
indicates the child’s date of birth, the date the agency received the child for 
placement, from whom the child was received and their last known address, 
with whom the child was placed and their last known address, and the court 
in which the adoption proceeding was filed and the date the adoption order 
was entered or the adoption petition dismissed. 

(3) The information in the limited record shall be confidential and not 
open to inspection by any person, except as provided in this part. These 
records shall be maintained in a locked file or other secure depository by the 
agency or by the licensed clinical social worker or, if kept in electronic media, 
shall be maintained in a method that restricts access only to authorized 
agency personnel or the licensed clinical social worker. The limited record 
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shall only be accessible to authorized agency personnel or the licensed 
clinical social worker or to authorized personnel of the department in the 
performance of its duties under this part or for inspection under the 
department’s licensing duties, or as otherwise authorized by this part. 

(4) Upon entry of an order of adoption or dismissal of a petition for 
adoption or dismissal of termination proceedings that were filed in conjunc- 
tion with an adoption proceeding, or upon revocation of a surrender or 
parental consent, or modification of an order of guardianship, the clerk of the 
court where the adoption or surrender proceedings were initiated or filed 
shall forward a certified copy of the orders to the adoptions unit in the state 
office of the department in Nashville. 

(5)(A) Any licensed child-placing agency or licensed clinical social worker 
that or who plans to cease conducting its activities related to the adoptive 
placement of children, the conduct of home studies, or any other such 
adoption-related services, shall notify the adoptions unit of the state office 
of the department in Nashville by certified mail, return receipt requested, 
thirty (30) days in advance, and shall forward all records related to any 
adoption-related services it has performed to the department. 

(B) The department is specifically authorized to file a complaint and 
seek any necessary court orders, including injunctive relief of any kind, 
from any chancery or circuit court to preserve those records from loss or 
destruction and to obtain possession of those records for their preserva- 
tion. 

(C) Upon receipt of the records, reports, home studies and other 

information, the department shall take any necessary steps to preserve 
the records, reports, home studies and other information in accordance 
with this part. These records, reports, home studies and other information 
shall be filed as a sealed adoption record or sealed record, and all such 
records shall be confidential, and shall be otherwise subject to the 
provisions for access as provided pursuant to this part. 
(6)(A) The clerks of the courts of this state are specifically authorized to 
undertake efforts to locate in any public building in their respective 
counties any records of adoptions or attempted adoptions of any person by 
any court, including former county courts or any court that previously had 
adoption jurisdiction, which records may be in the control or possession of 
any person or entity. Upon location of these records, if it is determined that 
the information therein was the result of an adoption that was filed or 
consummated and the clerk has no prior record of the adoption, the clerk 
shall record the existence of this adoption record in a special docket book 
for this purpose, shall maintain the adoption petition, consents or surren- 
ders, and the order in a file for that purpose under this part, and shall 
transmit to the department certified copies of the adoption petition, the 
surrenders and consents and the order of adoption, and the originals of 
any remaining documents in the record that have been located. 

(B) Upon receipt of the record, the department shall take any necessary 
steps to preserve the record, and the record shall be treated as sealed 
adoption records pursuant to this part. 

(c)(1) The sealed adoption record shall be registered by the department in 
such a manner as to record the names of the adopted person, the adopted 
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person’s birth name, the person’s date of birth and social security number, 
the names of the adoptive parents, and, if possible, any information 
concerning the names of birth parents of the child that is readily accessible 
to the department, the court where the adoption was filed, the docket 
number of the court proceeding, and the date of the adoption decree or the 
order of dismissal of the adoption petition, the order revoking the surrender, 
or the order dismissing the order of guardianship; provided that sealed 
records may continue to be registered and maintained under prior depart- 
mental procedures. The department may record such other information as it 
shall deem necessary to maintain adequate information concerning the 
location of the sealed adoption record or sealed record and the means by 
which to locate such record. 

(2) Such registration record shall be maintained in a secure manner so 
that no unauthorized persons may obtain access to the records. The sealed 
adoption record shall be placed in a separate sealed folder or in a suitable 
electronic media format wherein the record can be held under a separate file 
name, and shall be stored with the division of records management of the 
department of state, which shall carefully protect and preserve the sealed 
adoption records or sealed records and shall maintain proper security for the 
confidentiality of the sealed adoption records or sealed records. 

(3) If electronic methods of recording the information contained in the 
sealed adoption records or sealed records are employed, the departments of 
children’s services and general services shall utilize any necessary methods 
to ensure the preservation and confidentiality of the electronic records. 
(d)(1) The department may open the adoption records, the sealed adoption 
records, sealed records, or post-adoption records, adoption assistance re- 
cords, or limited records in subsection (b) in order to perform any duties 
required under this part, and any specific provision for access to such records 
contained herein shall not be construed as a limitation on the ability of the 
department to access such records for such purposes. 

(2) Notwithstanding any law to the contrary, including § 68-3-313, the 
department shall, upon its request, be granted access to and shall be 
provided a copy of the original birth certificate or any order or record of 
adoption of the adopted person in the custody of the division of vital records. 

(3) For purposes related to any federal or state audit relative to an 
adoption assistance program or an adoption assistance grant, the depart- 
ment may open any record for the sole and limited purpose of complying with 
the audit requirements of the federal or state program. 

(4) For purposes related to the determination of eligibility of any child for 
adoption assistance, the departments of children’s services and finance and 
administration, or any successor agencies responsible for the care of children 
in state custody or guardianship or for administration of the finances for 
children in state custody or guardianship, may open any adoption record, 
sealed adoption record, sealed record, post-adoption record, sealed home 
study records, or adoption assistance record for that limited purpose and 
may utilize any information in such records in any manner necessary for 
eligibility determination or adjudication of a claim for such assistance. 

(5)(A) For purposes related to the determination of eligibility of any 

adopted person or any person placed for adoption for any federal or state 
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benefit or any other benefits to which they may be entitled, or to provide 
to a Title IV-D child support office information necessary to verify the 
status of an adoption for purposes of determining a current or past child 
support obligation or for terminating a future obligation for child support, 
the departments of children’s services and finance and administration, or 
any successor agencies responsible for the care of children in state custody 
or guardianship or for administration of the finances for children in state 
custody or guardianship, may open any adoption record, sealed adoption 
record, sealed record, post-adoption record, sealed home study records or 
any adoption assistance record and disclose any information contained in 
those records that may be necessary to permit determination of: 
(i) Eligibility for or correction of payments made to or on behalf of an 
adopted person; or 
(ii) The status of current, past or future child support obligations that 
are, or may be, due on behalf of any adopted person. 

(B) Any information released for any purpose of this subdivision (d)(5) 
shall be used only for the purposes stated in this subdivision (d)(5), and 
shall otherwise remain confidential in any agency or court records in 
which it may appear; and the information shall not be open to the public, 
except as otherwise provided by this part. 

(6) The department may open or utilize for any purpose the adoption 
record, sealed adoption record, sealed record or the post-adoption record at 
any time in order to obtain any information concerning any person who may 
be placed in the custody or guardianship of the department or any other 
agency of the state or service provider of the state by any court or by the 
adopted person’s parents, or who may be placed with the department or any 
other agency of the state or service provider of the state due to any 
resurrender of the adopted person to the department by the adopted person’s 
adoptive parents or the person’s prospective adoptive parents. 

(7) The department may open the sealed adoption record or sealed record 
when a birth certificate in the adopted name was not issued and it becomes 
necessary to open the sealed adoption record to provide any information to 
the office of vital records to complete the birth certificate. 

(8) The department, the department of general services, or their specifi- 
cally authorized agents, may open the sealed adoption records, sealed 
records, or post-adoption records at any time it becomes necessary to 
perform any tasks related to the preservation of the records, and each 
department is specifically authorized to utilize any methodology that now 
exists or that may be developed in the future for the permanent preservation 
of a sealed adoption record, sealed record or post-adoption record, and they 
may open the records for the limited purpose of undertaking these preser- 
vation methods. This subdivision (d)(8) shall not authorize the release of any 
information contained in the records to any other person or entity except as 
specifically authorized by this part, or as may be directly related to the 
preservation of the records. 

(9) After use of the records pursuant to this subsection (d), they shall be 
resealed and returned to storage. 

(e) In the event of an appeal from any ruling of the trial court in the 
adoption proceeding, the clerk shall place the court’s record of the adoption 
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proceedings in a sealed file in a locked file or other secure depository or, in the 
event of the use of electronic storage, the records shall be maintained in a 
secure method of storage that restricts access only to the clerk and other 
persons authorized by the court. These records shall remain confidential and 
shall not be open to inspection by anyone other than the trial or appellate 
courts, the clerk, the parties to the proceeding, or the licensed child-placing 
agencies, or the licensed clinical social worker, or the department or other 


governmental agencies that have been involved in the case, except by order of 


the court. 


History. 

Acts 1951, ch. 202, § 24 (Williams, 
§ 9572.38); 1975, ch. 280, § 1; modified; T.C.A. 
(orig. ed.), § 36-130; § 36-1-129; Acts 1995, ch. 
532, § 1; 1996, ch. 1054, §§ 63-79; 1996, ch. 
1079, § 69; 2008, ch. 1162, § 2; 2013, ch. 207, 
S11. 


Compiler’s Notes. 

Title IV-D of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 651 
et seq. 

Former § 36-1-126, concerning effect of adop- 


tion on relationship, was transferred to § 36-1- 
121: 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 

New Reproductive Technologies: The Legal 
Problem and a Solution, 49 Tenn. L. Rev. 3038 
(1982). 


NOTES TO DECISIONS 


1. Disclosure of Information. 

Because all of the electronically stored infor- 
mation data from the Tennessee Department of 
Mental Health and Developmental Disabilities’ 
and the Department of Children’s Services’ 
incident reporting data and another database 
contained highly relevant information on de- 
fendants’ violation of federal law and plaintiffs’ 
federal constitutional rights and because an 


appropriate protective order for discovery and 
trial could avoid disclosures of the identities of 
the children, doctors and other protected per- 
sons, under Fed. R. Evid. 501, the state law 
privileges under T.C.A. §§ 37-1-409(a)(2), 37-1- 
615(b), 37-5-107, 37-1-612, 37-2-408, 36-1-125, 
36-1-126, 36-1-138 did not bar discovery. John 
B. v. Goetz, 879 F. Supp. 2d 787, 2010 U.S. Dist. 
LEXIS 8821 (M.D. Tenn. Jan. 28, 2010). 


36-1-126. Record kept under seal — Confidential records — Access to 
certain records — Preservation of records. [Effective on 
July 1, 2022. See the version effective until July 1, 2022.] 


(a)(1) After the entry of the final order of adoption; 

(2) After entry of the final order dismissing the adoption; 

(3) [Deleted by 2021 amendment.] 

(4) [Deleted by 2021 amendment. / 

(5) [Deleted by 2021 amendment.] 
all adoption records, court reports, home studies, preliminary home studies, 
other reports or other documents or papers or other information concerning the 
placement or attempted placement of a person for adoption, or other informa- 
tion concerning the litigation of the adoption or attempted adoption of a person, 
which information is in the office of the judge or clerk of the court where the 
adoption was filed, or any such records, reports, or documents in the offices of 
a licensed child-placing agency, a licensed clinical social worker, or in the 
county, regional or state offices of the department of health, or in the county, 
district, and state offices of the department of children’s services, shall be placed 
and remain under seal, except as provided herein or in § 36-1-118(e)(4), or in 
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title 68, and shall be confidential and shall be disclosed only as provided in this 

part. 
(b)(1) Upon the granting or dismissal of an adoption petition, or after entry 
of the final order dismissing the adoption, all records and reports, home 
studies, and preliminary home studies or other information described in 
subsection (a) relating to the adoption proceeding and all records, reports and 
other documents related to the child’s placement with the department or the 
licensed or chartered child-placing agency or licensed clinical social worker 
and with the adoptive or prospective adoptive family that are in the offices of 
the department or in the offices of any Tennessee licensed child-placing agency 
or licensed clinical social worker, shall be forwarded by the county and 
district offices of the department’s social services division and by the licensed 
child-placing agency or licensed clinical social worker involved in any such 
proceedings to the state office of the department, which shall place the records 
under seal and ensure their safekeeping; provided, that copies of any records 
that relate to a child who is placed or retained in the custody or guardianship 
of the department or a licensed child-placing agency after the dismissal of an 
adoption proceeding without further adoption of the child by any person or 
pursuant to any guardianship or other order of the court pursuant to this part 
shall be retained as confidential foster care records pursuant to title 37, 
chapter 2, part 4 and shall be utilized by the department or licensed 
child-placing agency for the care, supervision, protection, and treatment of 
that child as may be necessary. 

(2) The licensed child-placing agency, chartered child-placing agency or 
licensed clinical social worker shall, however, maintain a limited record that 
indicates the child’s date of birth, the date the agency received the child for 
placement, from whom the child was received and their last known address, 
with whom the child was placed and their last known address, and the court 
in which the adoption proceeding was filed and the date the adoption order 
was entered or the adoption petition dismissed. 

(3) The information in the limited record shall be confidential and not open 
to inspection by any person, except as provided in this part. These records 
shall be maintained in a locked file or other secure depository by the agency 
or by the licensed clinical social worker or, if kept in electronic media, shall be 
maintained in a method that restricts access only to authorized agency 
personnel or the licensed clinical social worker. The limited record shall only 
be accessible to authorized agency personnel or the licensed clinical social 
worker or to authorized personnel of the department in the performance of its 
duties under this part or for inspection under the department’s licensing 
duties, or as otherwise authorized by this part. 

(4) Upon entry of an order of adoption or dismissal of a petition for 
adoption, the clerk of the court where the adoption proceeding was initiated 
or filed shall forward a certified copy of the order to the adoptions unit in the 
state office of the department in Nashville. 

(5)(A) Any licensed child-placing agency or licensed clinical social worker 

that or who plans to cease conducting its activities related to the adoptive 

placement of children, the conduct of home studies, or any other such 
adoption-related services, shall notify the adoptions unit of the state office 
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of the department in Nashville by certified mail, return receipt requested, 
thirty (30) days in advance, and shall forward all records related to any 
adoption-related services it has performed to the department. 

(B) The department is specifically authorized to file a complaint and seek 
any necessary court orders, including injunctive relief of any kind, from 
any chancery or circuit court to preserve those records from loss or 
destruction and to obtain possession of those records for their preservation. 

(C) Upon receipt of the records, reports, home studies and other infor- 

mation, the department shall take any necessary steps to preserve the 
records, reports, home studies and other information in accordance with 
this part. These records, reports, home studies and other information shall 
be filed as a sealed adoption record or sealed record, and all such records 
shall be confidential, and shall be otherwise subject to the provisions for 
access as provided pursuant to this part. 
(6)(A) The clerks of the courts of this state are specifically authorized to 
undertake efforts to locate in any public building in their respective 
counties any records of adoptions or attempted adoptions of any person by 
any court, including former county courts or any court that previously had 
adoption jurisdiction, which records may be in the control or possession of 
any person or entity. Upon location of these records, if it is determined that 
the information therein was the result of an adoption that was filed or 
consummated and the clerk has no prior record of the adoption, the clerk 
shall record the existence of this adoption record in a special docket book for 
this purpose, shall maintain the adoption petition, consents or surrenders, 
and the order in a file for that purpose under this part, and shall transmit 
to the department certified copies of the adoption petition, the surrenders 
and consents and the order of adoption, and the originals of any remaining 
documents in the record that have been located. 

(B) Upon receipt of the record, the department shall take any necessary 
steps to preserve the record, and the record shall be treated as sealed 
adoption records pursuant to this part. 

(()(1) The sealed adoption record shall be registered by the department in 
such a manner as to record the names of the adopted person, the adopted 
person's birth name, the person’s date of birth and social security number, the 
names of the adoptive parents, and, if possible, any information concerning 
the names of birth parents of the child that is readily accessible to the 
department, the court where the adoption was filed, the docket number of the 
court proceeding, and the date of the adoption decree or the order of dismissal 
of the adoption petition; provided that sealed records may continue to be 
registered and maintained under prior departmental procedures. The depart- 
ment may record such other information as it shall deem necessary to 
maintain adequate information concerning the location of the sealed adop- 
tion record or sealed record and the means by which to locate such record. 
(2) Such registration record shall be maintained in a secure manner so 
that no unauthorized persons may obtain access to the records. The sealed 
adoption record shall be placed in a separate sealed folder or in a suitable 
electronic media format wherein the record can be held under a separate file 
name, and shall be stored with the division of records management of the 
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department of state, which shall carefully protect and preserve the sealed 
adoption records or sealed records and shall maintain proper security for the 
confidentiality of the sealed adoption records or sealed records. 

(3) If electronic methods of recording the information contained in the 

sealed adoption records or sealed records are employed, the departments of 
children’s services and general services shall utilize any necessary methods to 
ensure the preservation and confidentiality of the electronic records. 
(d)(1) The department may open the adoption records, the sealed adoption 
records, sealed records, or post-adoption records, adoption assistance records, 
or limited records in subsection (b) in order to perform any duties required 
under this part, and any specific provision for access to such records | 
contained herein shall not be construed as a limitation on the ability of the 
department to access such records for such purposes. 

(2) Notwithstanding any law to the contrary, including $ 68-3-313, the 
department shall, upon its request, be granted access to and shall be provided 
a copy of the original birth certificate or any order or record of adoption of the 
adopted person in the custody of the division of vital records. 

(3) For purposes related to any federal or state audit relative to an 
adoption assistance program or an adoption assistance grant, the depart- 
ment may open any record for the sole and limited purpose of complying with 
the audit requirements of the federal or state program. 

(4) For purposes related to the determination of eligibility of any child for 
adoption assistance, the departments of children’s services and finance and 
administration, or any successor agencies responsible for the care of children 
in state custody or guardianship or for administration of the finances for 
children in state custody or guardianship, may open any adoption record, 
sealed adoption record, sealed record, post-adoption record, sealed home 
study records, or adoption assistance record for that limited purpose and may 
utilize any information in such records in any manner necessary for eligibil- 
ity determination or adjudication of a claim for such assistance. 

(5)(A) For purposes related to the determination of eligibility of any 

adopted person or any person placed for adoption for any federal or state 

benefit or any other benefits to which they may be entitled, or to provide to 

a Title IV-D child support office information necessary to verify the status 

of an adoption for purposes of determining a current or past child support 

obligation or for terminating a future obligation for child support, the 
departments of children’s services and finance and administration, or any 
successor agencies responsible for the care of children in. state custody or 
guardianship or for administration of the finances for children in state 
custody or guardianship, may open any adoption record, sealed adoption 
record, sealed record, post-adoption record, sealed home study records or 
any adoption assistance record and disclose any information contained in 
those records that may be necessary to permit determination of: 
(i) Eligibility for or correction of payments made to or on behalf of an 
adopted person; or 
(it) The status of current, past or future child support obligations that 
are, or may be, due on behalf of any adopted person. 
(B) Any information released for any purpose of this subdivision (d)(5) 
shall be used only for the purposes stated in this subdivision (d)(5), and 
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shall otherwise remain confidential in any agency or court records in which 
it may appear; and the information shall not be open to the public, except 
as otherwise provided by this part. 

(6) The department may open or utilize for any purpose the adoption 
record, sealed adoption record, sealed record or the post-adoption record at 
any time in order to obtain any information concerning any person who may 
be placed in the custody or guardianship of the department or any other 
agency of the state or service provider of the state by any court or by the 
adopted person’s parents, or who may be placed with the department or any 
other agency of the state or service provider of the state due to any resurrender 
of the adopted person to the department by the adopted person’s adoptive 
parents or the person’s prospective adoptive parents. 

(7) The department may open the sealed adoption record or sealed record 
when a birth certificate in the adopted name was not issued and it becomes 
necessary to open the sealed adoption record to provide any information to the 
office of vital records to complete the birth certificate. 

(8) The department, the department of general services, or their specifically 
authorized agents, may open the sealed adoption records, sealed records, or 
post-adoption records at any time it becomes necessary to perform any tasks 
related to the preservation of the records, and each department is specifically 
authorized to utilize any methodology that now exists or that may be 
developed in the future for the permanent preservation of a sealed adoption 
record, sealed record or post-adoption record, and they may open the records 
for the limited purpose of undertaking these preservation methods. This 
subdivision (d)(8) shall not authorize the release of any information con- 
tained in the records to any other person or entity except as specifically 
authorized by this part, or as may be directly related to the preservation of the 
records. 

(9) After use of the records pursuant to this subsection (d), they shall be 
resealed and returned to storage. 

(e) In the event of an appeal from any ruling of the trial court in the adoption 


proceeding, the clerk shall place the court’s record of the adoption proceedings 
in a sealed file in a locked file or other secure depository or, in the event of the 
use of electronic storage, the records shall be maintained in a secure method of 
storage that restricts access only to the clerk and other persons authorized by the 
court. These records shall remain confidential and shall not be open to 
inspection by anyone other than the trial or appellate courts, the clerk, the 
parties to the proceeding, or the licensed child-placing agencies, or the licensed 
clinical social worker, or the department or other governmental agencies that 
have been involved in the case, except by order of the court. 


History. 

Acts 1951, ch. 202, § 24 (Williams, 
§ 9572.38); 1975, ch. 280, § 1; modified; T.C.A. 
(orig. ed.), § 36-130; § 36-1-129; Acts 1995, ch. 
532, § 1; 1996, ch. 1054, §§ 63-79; 1996, ch. 
1079, § 69; 2008, ch. 1162, § 2; 2013, ch. 207, 
§ 11; 2021, ch. 101, §§ 5-10. 


Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 


to in this section, is compiled in 42 U.S.C. § 651 
et seq. 

Former § 36-1-126, concerning effect of adop- 
tion on relationship, was transferred to § 36-1- 
121. 

Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 


36-1-127 


of this act, which amended this section, and its 
effective date. 


Amendments. 

The 2021 amendment deleted (a)(3)—(a)(5), 
which read: “(3) After entry of an order revok- 
ing the surrender or parental consent; 

“(4) After entry of an order dismissing a 
termination of parental rights proceeding filed 
in conjunction with an adoption proceeding; or 

“(5) Upon conclusion of all termination of 
parental rights proceedings that were filed in 
conjunction with an adoption proceeding;”; de- 
leted “or where the surrender or confirmation of 
parental consent or revocation of a surrender or 
parental consent was taken” following “which 
information is in the office of the judge or clerk 
of the court where the adoption was filed” in the 
closing paragraph of (a); deleted “or revoking 
the surrender or the parental consent or upon 
conclusion of all termination of parental rights 
proceedings that were filed in conjunction with 
an adoption proceeding” following “dismissing 
the adoption” in (b)(1); in (b)(4), deleted “or 
dismissal of termination proceedings that were 
filed in conjunction with an adoption proceed- 
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ing, or upon revocation of a surrender or paren- 
tal consent, or modification of an order of 
guardianship” following “petition for adoption” 
and substituted “proceeding was initiated or 
filed shall forward a certified copy of the order” 
for “or surrender proceedings were initiated or 
filed shall forward a certified copy of the or- 
ders”; and deleted “, the order revoking the 
surrender, or the order dismissing the order of 
guardianship” following “dismissal of the adop- 
tion petition” in (c)(1). 


Effective Dates. 
Acts 2021, ch. 101, § 31. July 1, 2022. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 

New Reproductive Technologies: The Legal 
Problem and a Solution, 49 Tenn. L. Rev. 303 
(1982). 


NOTES TO DECISIONS 


1. Disclosure of Information. 

Because all of the electronically stored infor- 
mation data from the Tennessee Department of 
Mental Health and Developmental Disabilities’ 
and the Department of Children’s Services’ 
incident reporting data and another database 
contained highly relevant information on de- 
fendants’ violation of federal law and plaintiffs’ 
federal constitutional rights and because an 


appropriate protective order for discovery and 
trial could avoid disclosures of the identities of 
the children, doctors and other protected per- 
sons, under Fed. R. Evid. 501, the state law 
privileges under T.C.A. §§ 37-1-409(a)(2), 37-1- 
615(b), 37-5-107, 37-1-612, 37-2-408, 36-1-125, 
36-1-126, 36-1-138 did not bar discovery. John 
B. v. Goetz, 879 F. Supp. 2d 787, 2010 U.S. Dist. 
LEXIS 8821 (M.D. Tenn. Jan. 28, 2010). 


36-1-127. Availability of records to adopted persons and certain other 
persons for adoptions finalized or attempted prior to 
certain dates. [Effective until July 1, 2022. See the version 
effective on July 1, 2022.] 


(a)(1) On March 16, 1951, chapter 202 of the Public Acts of 1951 became 
effective. As a result, all records related to persons who had been adopted, all 
records concerning a person for whom any records were maintained and that 
may have related to an adoption or attempted adoption and that were 
treated by the department of human services, the former department of 
public welfare, the courts, the department of health, or any other informa- 
tion sources as a sealed record or sealed adoption record involving an 
adoption or attempted adoption of a person, became confidential, nonpublic 
records that were not made readily available to persons about whom the 
records were kept. 

(2) It is the intent of the general assembly that all adoption records, court 
records, sealed records, or sealed adoption records, and post-adoption 
records and other records or information, except as may otherwise be 
provided in this part, and that are contained in any information source on 
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and after January 1, 1996, and that were in existence on March 16, 1951, be 

made available to eligible persons as provided in this part, and that to that 

end this is remedial legislation. 

(3) It is the further intent of the general assembly, in view of the 
testimony before the adoption study commission established by Senate Joint 
Resolution 17 of the Ninety-Eighth General Assembly (1993 session), which 
testimony demonstrated the great concern by many persons regarding the 
practices of certain Tennessee adoption agencies in earlier years, that any 
adoption records, sealed records, sealed adoption records or post-adoption 
records, or other records maintained at any time by the Tennessee children’s 
home society or its branches or divisions, chartered on June 24, 1913, and 
authorized under chapter 113 of the Public Acts of 1919; and any branch or 
division thereof, including an organization known as the Tennessee chil- 
dren’s home society-Shelby County division, which was referenced in the 
report of the Tennessee department of public welfare to Governor Gordon 
Browning dated June 12, 1951, shall also be made available to eligible 
persons in accordance with this part, whether such records were completed 
or sealed before, on, or after March 16, 1951, and whether any persons 
subject to the care and supervision of such agency or its branches were ever 
actually adopted, and to that end this is remedial legislation. 

(b) Effective January 1, 1996, pursuant to the requirements of subsections 
(g) and (h), and subject to the restrictions in the following sections or 
subsections: 

(1)(A) All adoption records, sealed records, sealed adoption records, post- 

adoption records, home studies, or any other records or papers, existing 

prior to March 16, 1951, and relating to the adoption or attempted 
adoption of a person, which adoption was finalized by completion of the 
adoption by the entry of an order of adoption or an order of dismissal of the 
adoption proceeding prior to March 16, 1951; or which adoption was 

otherwise never completed due to the abandonment, prior to March 16, 

1951, of any further necessary activity related to the completion of the 

adoption, and which records were sealed or closed by the court before that 

date, or where the record or other evidence demonstrates that a person 
was surrendered for adoption prior to March 16, 1951; or 

(B) Any adoption records, sealed records, sealed adoption records, 
post-adoption records, or any other records or papers, existing prior to 

March 16, 1951, and relating to the adoption or attempted adoption of a 

person that before the effective date of chapter 532 of the Public Acts of 

1995 [see Compiler’s Notes], have been treated as, or have been deter- 

mined by the department or any other information source to be, cases of 

adoptions finalized by the completion of the adoption by the entry of an 
order of adoption or by entry of an order of dismissal of the adoption prior 
to March 16, 1951; or that have been treated by or are determined by the 
department as finalized adoptions due to the abandonment, prior to March 

16, 1951, of any further necessary activity related to the completion of the 

adoption, or where the record or other evidence demonstrates that a 

person was surrendered for adoption prior to March 16, 1951; or 

(2) All adoption records, sealed records, sealed adoption records, post- 
adoption records, or any other papers or records, existing either before or 
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after March 16, 1951, concerning a person who was subject to the care and 
supervision, or subject to placement for foster care or adoption, by any 
agency described in subdivision (a)(3), or which records were maintained by 
any child care or child-placing agency that had, either before or after March 
16, 1951, subsequently assumed the care and supervision of a child who had 
previously been subject to the care and control of an agency described in 
subdivision (a)(3), whether or not the adoption of such person was the plan, 
whether the person was placed for the purpose of adoption or whether the 
adoption was finalized by entry of an order of adoption or by order of 
dismissal of the adoption, whether the adoption was attempted, or was 
otherwise never completed due to failure to file an adoption petition or due 
to the abandonment of any further necessary activity related to the comple- 
tion of the adoption, either before or after March 16, 1951; and 

(3) Which records are in the office of the clerk of the adoption court, in the 
offices of the department of health, in the office of any child-placing agency, 
whether or not it is chartered or licensed, in the state, district, or county 
offices of the department of children’s services, or in any other information 
source, shall be made available to the following eligible persons: 

(A) An adopted person or a person subject to subdivision (b)(1) and (2) 
who is twenty-one (21) years of age or older for whom an adoption record, 
sealed record, sealed adoption record, post-adoption record, or other record 
or paper is, nevertheless, maintained; 

(B) The parents of any person described in subdivision (b)(3)(A); 

(C) The siblings of any person described in subdivision (b)(3)(A); 

(D) The lineal descendants, twenty-one (21) years or older, of any 
person described in subdivision (b)(3)(A); 

(E) The lineal ancestors of a person described in subdivision (b)(3)(A); or 

(F) The legal representatives of the person described in subdivisions 
(b)(3)(A)-(E). 

(c) Effective July 1, 1996, pursuant to the requirements of subsections (g) 
and (h), and subject to the restrictions in the following sections or subsections: 
(1)(A) All adoption records, sealed records, sealed adoption records, post- 
adoption records, or any other records or papers for a person relating to 
the adoption or attempted adoption of a person, which adoption was 
finalized by the completion of the adoption by the entry of an order of 
adoption or an order of dismissal of the adoption proceeding on or after 
March 16, 1951, or which records relate to an adoption or attempted 
adoption where the adoption petition was filed on or after March 16, 1951, 
or that was otherwise never completed, due to the abandonment, as 
determined by the department, on or after March 16, 1951, of any further 
necessary activity related to the completion of the adoption, and which 
records are in the office of the clerk of the adoption court, in the offices of 
the department of health, in the office of any child-placing agency, whether 
or not it is chartered or licensed, in the state, district, or county offices of 
the department of children’s services, or in any other information source, 
shall be made available to the following eligible persons: 
(i) An adopted person or a person subject to subdivision (c)(1)(A) who 
is twenty-one (21) years of age or older on whom an adoption record, 
sealed record, sealed adoption record, post-adoption record, or other 
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record or paper is maintained; 

(ii) The legal representative of a person described in subdivision 

(c)(1 (ANG); 

(B) Information from any records of an adopted person, or any person 
otherwise subject to subdivision (c)(1)(A) for whom records are otherwise 
maintained, shall be released by the department or any other information 
source only to the parents, siblings, lineal descendants, or lineal ancestors, 
of the adopted person or of a person for whom records are maintained as 
described in subdivision (c)(1)(A), and only with the express written 
consent given to the department by the adopted person or of a person for 
whom records are maintained as described in subdivision (c)(1)(A), 
twenty-one (21) years of age or older, or such person’s legal representative, 
and, notwithstanding any other of the following provisions of this part to 
the contrary, the adopted person or a person for whom records are 
maintained as described in subdivision (c)(1)(A), such person’s legal 
representative shall, under no circumstances, be required to take any 
affirmative action pursuant to the contact veto provisions of this part to 
protect the confidentiality of such identifying information; provided, that 
nothing herein shall be construed to prevent access to identifying infor- 
mation in the records of the adopted person as otherwise permitted or 
required pursuant to §§ 36-1-125, 36-1-126 and 36-1-138; 

(C) If an adopted person or a person for whom records are maintained 
as described in subdivision (c)(1)(A) is deceased or is disabled as defined 
for purposes of appointment of a conservator under title 34, the lineal 
descendants of such person may petition the court pursuant to § 36-1- 
138(c)(7), to be given access to the records of such person. A lineal 
descendant given access pursuant to this subdivision (c)(1)(C) is subject to 
all the requirements of the contact veto process; 

(2) Notwithstanding any other law to the contrary, §§ 36-1-139 and 
36-1-141 as such sections existed immediately prior to January 1, 1996, shall 
be revived and shall continue in full force and effect from May 15, 1996, and 
shall expire on July 1, 1996, to provide a method for contact with siblings 
and biological parents as provided therein until the effective date of the 
contact veto process; 

(3) On July 1, 1996, the contact veto registry process and records access 
procedure established pursuant to subdivision (c)(1) and subsections (d)-(h) 
and other sections of this part shall become effective for access to records and 
contact by eligible persons under this part as set forth in subdivision (c)(1) 
and any other provisions of this part; 

(4) Effective January 1, 1996, the basis for judicially-ordered opening of 
all records pursuant to this part shall be the provisions set forth in 
§ 36-1-138 and any other relevant provisions of this part. 

(d) No contact, whether by personal contact, correspondence, or otherwise, 
shall be made in any manner whatsoever by those requesting persons who are 
subject to subsection (c), or any agent or other person acting in concert with 
those requesting persons, with any person or persons eligible to file a contact 
veto under 8§ 36-1-128 — 36-1-131, except as permitted pursuant to those 
sections. 
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(e)(1) Except in cases arising pursuant to subsection (b) or § 36-1-138, no 
access to identifying information in any adoption record, sealed record, 
sealed adoption record, post-adoption record or adoption assistance record 
shall be granted: 
(A) To any parent, preadoptive guardian, sibling, lineal descendant or 
lineal ancestor of a person under twenty-one (21) years of age; or 
(B) At any time to any parent or preadoptive guardian, or to a sibling, 
lineal ancestor, or spouse or legal representative of the person whose 
rights were involuntarily terminated for cause in a termination of paren- 
tal rights proceeding; or 
(C) To any persons whom the sealed record, sealed adoption record or 
the post adoption record indicates were guilty of a crime of violence or 
neglect involving the person who was placed for adoption or who was the 
subject of the termination of parental rights by court action or by 
surrender or parental consent. 

(2) Notwithstanding any other law to the contrary, no identifying infor- 
mation from the sealed records, sealed adoption records or post adoption 
records shall be released without the written consent of the biological parent 
if such records indicate that, with respect to the adopted person, the 
biological parent was the victim of rape or incest. If a biological parent for 
whom records contain such information is deceased or if a conservator of the 
person and property of such person has been appointed under title 34, the 
lineal descendants of such person may petition the court pursuant to the 
same procedures established pursuant to § 36-1-138(c)(7) to be given access 
to identifying information of the biological parent. A lineal descendant given 
access pursuant to this subsection (e) is subject to all requirements of the 
contact veto process. 

(f) The adoption record, sealed adoption record, sealed record, or post- 
adoption record requested by the persons stated in subsection (c) shall be made 
available only after completion by the requesting party of a sworn statement 
agreeing that such person or persons shall not contact or attempt to contact in 
any manner, by themselves or in concert with any other persons or entities, 
any of the persons eligible to file a contact veto pursuant to § 36-1-128, until 
the department has completed the search of the contact veto registry as 
provided in § 36-1-130 or pursuant to § 36-1-131, and that such person or 
persons understand the legal remedies for violation of the contact veto. The 
sworn statement shall contain language, which shall be acknowledged by the 
requesting party, concerning the existence of the contact veto procedure and 
the legal remedies for breach of the contact veto. 

(g)(1) Access by any eligible person under any subsection of this section to 
any records held by the department, the court, the department of general 
services or health, or any licensed child-placing agency or licensed clinical 
social worker may only be had after verification of the identity of the 
requesting party and written authorization by the department is received by 
those information sources from the department. 

(2) If the department does not have a sealed record, sealed adoption 
record, or post-adoption record, and if the person seeking information 
concerning the history of an adopted person has a copy of the order of 
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adoption from a Tennessee court, or in cases where the adoption was handled 
by any agency described in subdivision (a)(3), a copy of an order of adoption 
from any other court and/or any other proof of the person’s care, supervision, 
or placement for adoption by any agency described in subdivision (a)(3), and 
any other proof of the adoption of the person in Tennessee, any of which, in 
the discretion of the department is satisfactory to prove that the person is an 
eligible person, the department may issue a statement to that person 
permitting that person to obtain access to any records held by any other 
information source. 

(h)(1) A request for access to an adoption record, sealed adoption record, 
sealed record, or a post-adoption record, pursuant to this section, shall be 
made in writing to the department. 

(2) The writing shall include the following information: 

(A) The name, date of birth, address, and telephone number of the 
person requesting the access; 

(B) Information, including legal documents or affidavits, if available, 
that establish the person’s legal relationship to any person under this 
section or that otherwise establishes the person’s right to request access; 

(C) Any other information that the department requires to establish the 
person’s identity, to locate records involving the requesting parties or the 
persons with whom contact may be sought, and to establish the person’s 
right to request access; and 

(D) Identification of any person or persons or class of persons, if any, 
with whom the requesting party seeks contact; provided, that this provi- 
sion shall not apply to persons seeking information pursuant to subsection 
(b). 

(3) If the information in the written request does not establish the 
person’s right to have access to the records, the department will search the 
sealed adoption and post-adoption records, including those of other alleged 
siblings, if available, for information that may establish the person’s right to 
have such access. 


History. 

Acts 1995, ch: 532, § 1; 1996, ch. 1054, 
§§ 80-83, 86, 129; 1996, ch. 1068, § 2; 1996, ch. 
1079, § 69. 


Compiler’s Notes. 

Former § 36-1-127, concerning the binding 
effect of adoption, was transferred to § 36-1- 
122, effective January 1, 1996. 

Acts 1995, ch. 532, referred to in (b)(1)(B), 
became effective July 1, 1995, for purposes of 
implementing the access to adoption records 
prior to March 16, 1951, and for persons af- 
fected by the adoptive placements through the 
Tennessee children’s home society pursuant to 
(b), as enacted by § 1 of that act. 

Acts 1996, ch. 1079, § 184 provided: “Any 
provision of this act, or the application thereof, 
which is inconsistent with federal law, rule or 
regulation shall be deemed to be construed as 
being consistent with federal law, rule or regu- 
lation.” 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 848 (1997). 

Family Law — Adoption — Retrospective and 
Prospective Opening of Adoption Records to 
Adopted Persons Twenty-One Years of Age or 
Older, 67 Tenn. L. Rev. 1019 (2000). 

The Sixth Circuit Year in Review — Leading 
Cases of 1997 (Judge Alice M. Batchelder, J. 
Clegg Ivey III, Rebecca C. Lutsko), 28 U. Mem. 
L. Rev. 345 (1998). 


Attorney General Opinions. 

Constitutionality of release of pre-1952 adop- 
tion records or records of Tennessee children’s 
home society, OAG 95-085, 1995 Tenn. AG 
LEXIS 96 (8/15/95). 
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Constitutionality of 1995 amendment, OAG 
96-002, 1996 Tenn. AG LEXIS 3 (1/12/96). 
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NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Legislative Intent. 


1. Constitutionality. 

This section does not violate a federal consti- 
tutional right of familial privacy, if such a right 
exists, nor does it unduly burden the adoption 
process, nor violate any right to avoid disclo- 
sure of confidential information. Doe v. 
Sundquist, 106 F.3d 702, 1997 FED App. 51P, 
1997 U.S. App. LEXIS 2178 (6th Cir. 1997), 
cert. denied, Doe v. Sundquist, 522 U.S. 810, 
118) S.Ct o1LIB9 dl Md 2d iG Loo 7 lla, 
LEXIS 4618 (1997). 

Birth parents who surrendered their children 
for adoption under former law had no reason- 
able expectation that adoption records were 
permanently sealed; thus, this section is merely 
procedural in nature and does not create any 
new right nor allow access to any records that 
previously were not to be released, and the 
retroactive application is not a violation of 
Tenn. Const. Art. I, § 20. Doe v. Sundquist, 2 
S.W.3d 919, 1999 Tenn. LEXIS 429 (Tenn. 
1999): 

Disclosure of adoption records does not in- 


vade the rights of familial privacy by impeding 
a birth parent’s freedom to determine whether 
to raise a family and disrupting both biological 
and adoptive families by releasing identifying 
information previously sealed. Doe _ v. 
Sundquist, 2 S.W.3d 919, 1999 Tenn. LEXIS 
429 (Tenn. 1999). 


2. Legislative Intent. 

This section, read in conjunction with T.C.A. 
§ 36-1-130, reflects the legislature’s view that 
the disclosure of adoption records is in the best 
interest of the adopted person and the public, 
but also balances disclosure by allowing the 
birth parent or related individual a “veto” that 
prevents contact with the adopted person. Doe 
v. Sundquist, 2 S.W.3d 919, 1999 Tenn. LEXIS 
429 (Tenn. 1999). 

The disclosure of adoption records in accord 
with this section does not violate the constitu- 
tional right to privacy; it does not impede a 
birth parent’s freedom to determine whether to 
raise a family, nor does it disrupt both biologi- 
cal and adoptive families by releasing identify- 
ing information previously unavailable. Doe v. 
Sundquist, 2 S.W.3d 919, 1999 Tenn. LEXIS 
429 (Tenn. 1999). 


36-1-127. Availability of records to adopted persons and certain other 
persons for adoptions finalized or attempted prior to 
certain dates. [Effective on July 1, 2022. See the version 
effective until July 1, 2022.] 


(a)(1) On March 16, 1951, chapter 202 of the Public Acts of 1951 became 
effective. As a result, all records related to persons who had been adopted, all 
records concerning a person for whom any records were maintained and that 
may have related to an adoption or attempted adoption and that were treated 
by the department of human services, the former department of public 
welfare, the courts, the department of health, or any other information 
sources as a sealed record or sealed adoption record involving an adoption or 
attempted adoption of a person, became confidential, nonpublic records that 
were not made readily available to persons about whom the records were kept. 

(2) It is the intent of the general assembly that all adoption records, court 
records, sealed records, or sealed adoption records, and post-adoption records 
and other records or information, except as may otherwise be provided in this 
part, and that are contained in any information source on and after January 
1, 1996, and that were in existence on March 16, 1951, be made available to 
eligible persons as provided in this part, and that to that end this is remedial 
legislation. 

(3) It is the further intent of the general assembly, in view of the testimony 
before the adoption study commission established by Senate Joint Resolution 
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17 of the Ninety-Kighth General Assembly (1993 session), which testimony 
demonstrated the great concern by many persons regarding the practices of 
certain Tennessee adoption agencies in earlier years, that any adoption 
records, sealed records, sealed adoption records or post-adoption records, or 
other records maintained at any time by the Tennessee children’s home society 
or its branches or divisions, chartered on June 24, 1913, and authorized 
under chapter 113 of the Public Acts of 1919; and any branch or division 
thereof, including an organization known as the Tennessee children’s home 
society-Shelby County division, which was referenced in the report of the 
Tennessee department of public welfare to Governor Gordon Browning dated 
June 12, 1951, shall also be made available to eligible persons in accordance 
with this part, whether such records were completed or sealed before, on, or 
after March 16, 1951, and whether any persons subject to the care and 
supervision of such agency or its branches were ever actually adopted, and to 
that end this is remedial legislation. 
(b) Effective January 1, 1996, pursuant to the requirements of subsections (g) 
and (h), and subject to the restrictions in the following sections or subsections: 
(1)(A) All adoption records, sealed records, sealed adoption records, post- 
adoption records, home studies, or any other records or papers, existing 
prior to March 16, 1951, and relating to the adoption or attempted 
adoption of a person, which adoption was finalized by completion of the 
adoption by the entry of an order of adoption or an order of dismissal of the 
adoption proceeding prior to March 16, 1951; or which adoption was 
otherwise never completed due to the abandonment, prior to March 16, 
1951, of any further necessary activity related to the completion of the 
adoption, and which records were sealed or closed by the court before that 
date, or where the record or other evidence demonstrates that a person was 
surrendered for adoption prior to March 16, 1951; or 
(B) Any adoption records, sealed records, sealed adoption records, 
post-adoption records, or any other records or papers, existing prior to 
March 16, 1951, and relating to the adoption or attempted adoption of a 
person that before the effective date of chapter 532 of the Public Acts of 1995 
[see Compiler’s Notes/, have been treated as, or have been determined by the 
department or any other information source to be, cases of adoptions 
finalized by the completion of the adoption by the entry of an order of 
adoption or by entry of an order of dismissal of the adoption prior to March 
16, 1951; or that have been treated by or are determined by the department 
as finalized adoptions due to the abandonment, prior to March 16, 1951, of 
any further necessary activity related to the completion of the adoption, or 
where the record or other evidence demonstrates that a person was 
surrendered for adoption prior to March 16, 1951; or 
(2) All adoption records, sealed records, sealed adoption records, post- 
adoption records, or any other papers or records, existing either before or after 
March 16, 1951, concerning a person who was subject to the care and 
supervision, or subject to placement for foster care or adoption, by any agency 
described in subdivision (a)(3), or which records were maintained by any 
child care or child-placing agency that had, either before or after March 16, 
1951, subsequently assumed the care and supervision of a child who had 
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previously been subject to the care and control of an agency described in 
subdivision (a)(3), whether or not the adoption of such person was the plan, 
whether the person was placed for the purpose of adoption or whether the 
adoption was finalized by entry of an order of adoption or by order of 
dismissal of the adoption, whether the adoption was attempted, or was 
otherwise never completed due to failure to file an adoption petition or due to 
the abandonment of any further necessary activity related to the completion 
of the adoption, either before or after March 16, 1951; and 

(3) Which records are in the office of the clerk of the adoption court, in the 
offices of the department of health, in the office of any child-placing agency, 
whether or not it is chartered or licensed, in the state, district, or county offices 
of the department of children’s services, or in any other information source, 
shall be made available to the following eligible persons: 

(A) An adopted person or a person subject to subdivision (b)(1) and (2) 
who is twenty-one (21) years of age or older for whom an adoption record, 
sealed record, sealed adoption record, post-adoption record, or other record 
or paper is, nevertheless, maintained; 

(B) The parents of any person described in subdivision (b)(3)(A); 

(C) The siblings of any person described in subdivision (b)(3)(A); 

(D) The lineal descendants, twenty-one (21) years or older, of any person 
described in subdivision (b)(3)(A); 

(E) The lineal ancestors of a person described in subdivision (b)(3)(A); or 

(F) The legal representatives of the person described in subdivisions 
(b)(3)(A)-(E). 

(c) Effective July 1, 1996, pursuant to the requirements of subsections (g) and 

(h), and subject to the restrictions in the following sections or subsections: 

(1)(A) All adoption records, sealed records, sealed adoption records, post- 
adoption records, or any other records or papers for a person relating to the 
adoption or attempted adoption of a person, which adoption was finalized 
by the completion of the adoption by the entry of an order of adoption or an 
order of dismissal of the adoption proceeding on or after March 16, 1951, 
or which records relate to an adoption or attempted adoption where the 
adoption petition was filed on or after March 16, 1951, or that was 
otherwise never completed, due to the abandonment, as determined by the 
department, on or after March 16, 1951, of any further necessary activity 
related to the completion of the adoption, and which records are in the office 
of the clerk of the adoption court, in the offices of the department of health, 
in the office of any child-placing agency, whether or not it is chartered or 
licensed, in the state, district, or county offices of the department of 
children’s services, or in any other information source, shall be made 
available to the following eligible persons: 

(i) An adopted person or a person subject to subdivision (c)(1)(A) who 
is twenty-one (21) years of age or older on whom an adoption record, 
sealed record, sealed adoption record, post-adoption record, or other 
record or paper is maintained; 

(ii) The legal representative of a person described in subdivision 
()(D(AVV; 

(B) Information from any records of an adopted person, or any person 
otherwise subject to subdivision (c)(1)(A) for whom records are otherwise 


277 ADOPTION 36-1-127 


maintained, shall be released by the department or any other information 
source only to the parents, siblings, lineal descendants, or lineal ancestors, 
of the adopted person or of a person for whom records are maintained as 
described in subdivision (c)(1)(A), and only with the express written consent 
given to the department by the adopted person or of a person for whom 
records are maintained as described in subdivision (c)(1)(A), twenty-one 

(21) years of age or older, or such person’s legal representative; provided, 

that nothing herein shall be construed to prevent access to identifying 

information in the records of the adopted person as otherwise permitted or 

required pursuant to $$ 36-1-125, 36-1-126 and 36-1-138; 

(C) If an adopted person or a person for whom records are maintained as 
described in subdivision (c)(1)(A) is deceased or is disabled as defined for 
purposes of appointment of a conservator under title 34, the lineal descen- 
dants of such person may petition the court pursuant to § 36-1-138(c)(7), to 
be given access to the records of such person; 

(2) [Deleted by 2021 amendment. / 

(3) On July 1, 1996, the records access procedure established pursuant to 
subdivision (c)(1) and subsections (d)-(h) and other sections of this part shall 
become effective for access to records and contact by eligible persons under 
this part as set forth in subdivision (c)(1) and any other provisions of this 
part; 

(4) Effective January 1, 1996, the basis for judicially-ordered opening of all 
records pursuant to this part shall be the provisions set forth in $ 36-1-138 
and any other relevant provisions of this part. 

(d) [Deleted by 2021 amendment. ] 

(e)(1) Except in cases arising pursuant to subsection (b) or § 36-1-138, no 
access to identifying information in any adoption record, sealed record, 
sealed adoption record, post-adoption record or adoption assistance record 
shall be granted: 

(A) To any parent, preadoptive guardian, sibling, lineal descendant or 
lineal ancestor of a person under twenty-one (21) years of age; or 

(B) At any time to any parent or preadoptive guardian, or to a sibling, 
lineal ancestor, or spouse or legal representative of the person whose rights 
were involuntarily terminated for cause in a termination of parental rights 
proceeding; or 

(C) To any persons whom the sealed record, sealed adoption record or the 
post adoption record indicates were guilty of a crime of violence or neglect 
involving the person who was placed for adoption or who was the subject of 
the termination of parental rights by court action or by surrender or 
parental consent. 

(2) Notwithstanding any other law to the contrary, no identifying infor- 
mation from the sealed records, sealed adoption records or post adoption 
records shall be released without the written consent of the biological parent 
if such records indicate that, with respect to the adopted person, the biological 
parent was the victim of rape or incest. If a biological parent for whom 
records contain such information is deceased or if a conservator of the person 
and property of such person has been appointed under title 34, the lineal 
descendants of such person may petition the court pursuant to the same 
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procedures established pursuant to $ 36-1-138(c)(7) to be given access to 
identifying information of the biological parent. 

(f) [Deleted by 2021 amendment.] 

(g)(1) Access by any eligible person under any subsection of this section to any 
records held by the department, the court, the department of general services 
or health, or any licensed child-placing agency or licensed clinical social 
worker may only be had after verification of the identity of the requesting 
party and written authorization by the department is received by those 
information sources from the department. 

(2) If the department does not have a sealed record, sealed adoption record, 
or post-adoption record, and if the person seeking information concerning the 
history of an adopted person has a copy of the order of adoption from a 
Tennessee court, or in cases where the adoption was handled by any agency 
described in subdivision (a)(3), a copy of an order of adoption from any other 
court and/or any other proof of the person’s care, supervision, or placement 
for adoption by any agency described in subdivision (a)(3), and any other 
proof of the adoption of the person in Tennessee, any of which, in the 
discretion of the department is satisfactory to prove that the person is an 
eligible person, the department may issue a statement to that person 
permitting that person to obtain access to any records held by any other 
information source. 

(h)(1) A request for access to an adoption record, sealed adoption record, 
sealed record, or a post-adoption record, pursuant to this section, shall be 
made in writing to the department. 

(2) The writing shall include the following information: 

(A) The name, date of birth, address, and telephone number of the person 
requesting the access; 

(B) Information, including legal documents or affidavits, if available, 
that establish the person’s legal relationship to any person under this 
section or that otherwise establishes the person’s right to request access; 

(C) Any other information that the department requires to establish the 
person’s identity, to locate records involving the requesting parties or the 
persons with whom contact may be sought, and to establish the person’s 
right to request access; and 

(D) Identification of any person or persons or class of persons, if any, 
with whom the requesting party seeks contact; provided, that this provision 
shall not apply to persons seeking information pursuant to subsection (b). 
(3) If the information in the written request does not establish the person’s 

right to have access to the records, the department will search the sealed 
adoption and post-adoption records, including those of other alleged siblings, 
if available, for information that may establish the person’s right to have such 
access. 


History. effect of adoption, was transferred to § 36-1- 
Acts 1995, ch. 532, § 1; 1996, ch. 1054, 122, effective January 1, 1996. 
§§ 80-83, 86, 129; 1996, ch. 1068, § 2; 1996, ch. Acts 1995, ch. 532, referred to in (b)(1)(B), 


1079, § 69; 2021, ch. 101, §§ 11-16. became effective July 1, 1995, for purposes of 
implementing the access to adoption records 
Compiler’s Notes. prior to March 16, 1951, and for persons af- 


Former § 36-1-127, concerning the binding fected by the adoptive placements through the 
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Tennessee children’s home society pursuant to 
(b), as enacted by § 1 of that act. 

Acts 1996, ch. 1079, § 184 provided: “Any 
provision of this act, or the application thereof, 
which is inconsistent with federal law, rule or 
regulation shall be deemed to be construed as 
being consistent with federal law, rule or regu- 
lation.” 

Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which amended this section, and its 
effective date. 


Amendments. 

The 2021 amendment deleted “, and, not- 
withstanding any other of the following provi- 
sions of this part to the contrary, the adopted 
person or a person for whom records are main- 
tained as described in subdivision (c)(1)(A), 
such person’s legal representative shall, under 
no circumstances, be required to take any affir- 
mative action pursuant to the contact veto 
provisions of this part to protect the confiden- 
tiality of such identifying information” preced- 
ing “; provided, that nothing herein shall be 
construed to prevent access to identifying infor- 
mation in the records” in (c)(1)(B); deleted the 
former last sentence of (c)(1)(C), which read: “A 
lineal descendant given access pursuant to this 
subdivision (c)(1)(C) is subject to all the re- 
quirements of the contact veto process”; deleted 
former (c)(2) which read: “Notwithstanding any 
other law to the contrary, §§ 36-1-139 and 
36-1-141 as such sections existed immediately 
prior to January 1, 1996, shall be revived and 
shall continue in full force and effect from May 
15, 1996, and shall expire on July 1, 1996, to 
provide a method for contact with siblings and 
biological parents as provided therein until the 
effective date of the contact veto process;”; 
deleted “contact veto registry process and” fol- 
lowing “On July 1, 1996, the” in (c)(3); deleted 
former (d) which read: “(d) No contact, whether 
by personal contact, correspondence, or other- 
wise, shall be made in any manner whatsoever 
by those requesting persons who are subject to 
subsection (c), or any agent or other person 
acting in concert with those requesting persons, 
with any person or persons eligible to file a 
contact veto under §§ 36-1-128 — 36-1-131, 
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except as permitted pursuant to those sec- 
tions.”; deleted the former last sentence of 
(e)(2), which read: “A lineal descendant given 
access pursuant to this subsection (e) is subject 
to all requirements of the contact veto pro- 
cess.”; and deleted former (f) which read: “(f) 
The adoption record, sealed adoption record, 
sealed record, or post-adoption record re- 
quested by the persons stated in subsection (c) 
shall be made available only after completion 
by the requesting party of a sworn statement 
agreeing that such person or persons shall not 
contact or attempt to contact in any manner, by 
themselves or in concert with any other persons 
or entities, any of the persons eligible to file a 
contact veto pursuant to § 36-1-128, until the 
department has completed the search of the 
contact veto registry as provided in § 36-1-130 
or pursuant to § 36-1-131, and that such per- 
son or persons understand the legal remedies 
for violation of the contact veto. The sworn 
statement shall contain language, which shall 
be acknowledged by the requesting party, con- 
cerning the existence of the contact veto proce- 
dure and the legal remedies for breach of the 
contact veto.” 


Effective Dates. 
Acts 2021, ch. 101, § 31. July 1, 2022. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 

Family Law — Adoption — Retrospective and 
Prospective Opening of Adoption Records to 
Adopted Persons Twenty-One Years of Age or 
Older, 67 Tenn. L. Rev. 1019 (2000). 

The Sixth Circuit Year in Review — Leading 
Cases of 1997 (Judge Alice M. Batchelder, J. 
Clegg Ivey III, Rebecca C. Lutsko), 28 U. Mem. 
L. Rev. 345 (1998). 


Attorney General Opinions. 
Constitutionality of release of pre-1952 adop- 
tion records or records of Tennessee children’s 
home society, OAG 95-085, 1995 Tenn. AG 
LEXIS 96 (8/15/95). 
Constitutionality of 1995 amendment, OAG 
96-002, 1996 Tenn. AG LEXIS 3 (1/12/96). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Legislative Intent. 


1. Constitutionality. 
This section does not violate a federal consti- 


tutional right of familial privacy, if such a right 
exists, nor does it unduly burden the adoption 
process, nor violate any right to avoid disclo- 
sure of confidential information. Doe _ v. 
Sundquist, 106 F.3d 702, 1997 FED App. 51P, 
1997 U.S. App. LEXIS 2178 (6th Cir. 1997), 


36-1-128 


cert. denied, Doe v. Sundquist, 522 U.S. 810, 
118 S. Ct. 51, 1389 L. Ed. 2d 16, 1997 US. 
LEXIS 4618 (1997). 

Birth parents who surrendered their children 
for adoption under former law had no reason- 
able expectation that adoption records were 
permanently sealed; thus, this section is merely 
procedural in nature and does not create any 
new right nor allow access to any records that 
previously were not to be released, and the 
retroactive application is not a violation of 
Tenn. Const. Art. I, § 20. Doe v. Sundquist, 2 
S.W.3d 919, 1999 Tenn. LEXIS 429 (Tenn. 
1999). 

Disclosure of adoption records does not in- 
vade the rights of familial privacy by impeding 
a birth parent’s freedom to determine whether 
to raise a family and disrupting both biological 
and adoptive families by releasing identifying 
information previously sealed. Doe vy. 
Sundquist, 2 S.W.3d 919, 1999 Tenn. LEXIS 
429 (Tenn. 1999). 
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2. Legislative Intent. 

This section, read in conjunction with T.C.A. 
§ 36-1-130, reflects the legislature’s view that 
the disclosure of adoption records is in the best 
interest of the adopted person and the public, 
but also balances disclosure by allowing the 
birth parent or related individual a “veto” that 
prevents contact with the adopted person. Doe 
v. Sundquist, 2 S.W.3d 919, 1999 Tenn. LEXIS 
429 (Tenn. 1999). 

The disclosure of adoption records in accord 
with this section does not violate the constitu- 
tional right to privacy; it does not impede a 
birth parent’s freedom to determine whether to 
raise a family, nor does it disrupt both biologi- 
cal and adoptive families by releasing identify- 
ing information previously unavailable. Doe v. 
Sundquist, 2 S.W.3d 919, 1999 Tenn. LEXIS 
429 (Tenn. 1999). 


36-1-128. Contact veto registry — Persons eligible to have names 
entered. [Repealed effective July 1, 2022.] 


(a) The department shall establish and maintain a contact veto registry for 
the purposes of permitting registration of the willingness or unwillingness of 
the persons or classes of persons named herein for contact with persons eligible 
to have access to any records covered by this part; provided, that the contact 
veto registry shall not be applicable to records requested pursuant to § 36-1- 
127(b). 

(b) The following persons may have their names entered in the registry 
either to file a contact veto or to give consent to contact: 

(1) A parent, sibling, spouse, lineal ancestor, or lineal descendant of an 
adopted person or a person for whom records are maintained as described in 
§ 36-1-127(c)(1)(A), either before or after such persons reach twenty-one (21) 
years of age; : 

(2) The legal representative of any person described in subdivision (b)(1). 
(c) The registry shall contain the following information: 

(1) The name of each person who has duly filed a contact veto or who has 
given consent for further contact; 

(2) The address given by the person as the address at which any personal, 
postal, or telephone contact shall be made by the department; 

(3) The date and place of birth of the person, if known; 

(4) Any persons whom the person who files a contact veto wishes to 
exclude from the application of the contact veto pursuant to 
§ 36-1-130(a)(6)(A)W); 

(5) The name, address, and telephone number of the person requesting 
contact so as to be notified in the event that the contact veto is withdrawn or 
varied; 

(6) The method of contact, if any, to which the person consents, including 
contact through one (1) or more third parties; and 

(7) Any other information that eligible parties wish to release to the other 
eligible parties. 
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(d) Within ninety (90) days of January 1, 1996, and periodically thereafter 
on at least an annual basis, through the use of public service announcements 


and other forms of media coverage as may be available without cost, the 


department shall announce the existence of the registry and its services. 


History. 
Acts 1995, ch. 532, § 1; 1996, ch. 1054, §§ 84, 
Bo, 114: 2021) ch 101;.§ 17: 


Code Commission Notes. Acts 1996, ch. 
1054, § 85 purported to amend language in 
(c)(1); however, (c)(1) was rewritten by § 114 of 
that act, and, as a result, the amendment by 
§ 85 has not been given effect. 


Compiler’s Notes. 

Former § 36-1-128 (Acts 1951, ch. 202, § 28 
(Williams, § 9572.42); 1974, ch. 412, § 1; 1975, 
ch. 217, §§ 1, 2; impl. am. Acts 1975, ch. 219, 
§ 1; T.C.A. (orig. ed.), § 36-128), concerning 
reports of adoptions and new birth certificates, 
was repealed by Acts 1995, ch. 532, § 1, effec- 
tive January 1, 1996. 

Section 36-1-128, concerning the contact veto 


registry and persons eligible to have names 
entered, is repealed by Acts 2021, ch. 101, § 17, 
effective July 1, 2022. 

Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which repealed this section, and its 
effective date. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 

Siblings in Law (Jill Elaine Hasday), 65 
Vand. L. Rev. 897 (2012). 


36-1-129. Procedures for filing contact veto or giving consent. [Re- 
pealed effective July 1, 2022.] 


(a)(1) A person eligible to file a contact veto or give consent for further 
contact may notify the department in writing on a form supplied by the 
department that such person does or does not object to contact being made 
with such person by any person or group of persons who are eligible to 
establish contact. The department shall supply the necessary form upon 
request of any persons eligible to have their names entered on the registry. 

(2) A contact veto is not effectively filed or consent properly given unless 
the person provides the department with satisfactory proof of such person’s 
identity and completes and files with the department a form from the 
department containing the relevant information in § 36-1-128(c) and pays 
any necessary fees. 

(b) As part of the surrender under § 36-1-111 or as part of a parental 
consent, a biological parent or guardian shall indicate in the appropriate place 
on the surrender or parental consent document whether or not such person 
wishes to file a contact veto or give consent for further contact, and shall 
complete the information requirements for registration on the contact veto 
registry on a form supplied by the department containing the relevant 
information in § 36-1-128(c). A contact veto is not effectively filed or consent 
properly given unless the person surrendering or giving a parental consent 
completes such form at the time of the surrender or parental consent or 
properly files the form with the department at a later time; provided, that no 
fee for filing a contact veto or consent to contact shall be required if the veto or 
consent is completed at the time of the surrender or parental consent. If, for 
any reason, the person failed to complete a consent for contact or a veto at the 
time of the surrender or parental consent, the person may do so at a later time 
after compliance with all provisions for filing, including the payment of all 
necessary fees. 
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(c) By filing a contact veto that complies with the requirements of this 
section, a person is entitled to notification of any inquiry requesting contact 
with the filing person. 
(d) Forms for filing consents for contact or for filing contact vetoes shall be 
made available by the department in the offices of the clerks of courts with 


adoption jurisdiction and in the department’s state office and county offices. 


History. 
Acts 1995, ch. 532, §§ 1, 19; 1996, ch. 1054, 
8§ 97, 115; 2021, ch. 101,.§ 17. 


Compiler’s Notes. 

Former subsection (e) was deleted by the 
code commission as obsolete in 2001. 

Former § 36-1-129, concerning keeping of 
records under seal, was transferred to § 36-1- 
126. 

Section 36-1-129, concerning the procedures 
for filing contact veto or giving consent., is 
repealed by Acts 2021, ch. 101, § 17, effective 
July 1, 2022. 

Acts 2021, ch. 101, § 30 provided that by 


June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which repealed this section, and its © 
effective date. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 8438 (1997). 

Siblings in Law (Jill Elaine Hasday), 65 
Vand. L. Rev. 897 (2012). 


36-1-130. Access to records — Search of registry — Restrictions on 
contact. [Repealed effective July 1, 2022.] 


(a1) When a request is made for access to an adoption record, sealed 
adoption record, sealed record or a post-adoption record by a person eligible 
to have access, that person shall identify in writing on the form supplied by 
the department, the persons or classes of persons who are eligible under 
§ 36-1-128 to refuse or allow contact with whom the person wishes to 
establish contact, if any, and shall submit the sworn statement required by 
§ 36-1-127(f. 

(2) Upon submission of the sworn statement and after proper identifica- 
tion of the requesting party, the department shall grant access to the records 
requested. Notwithstanding § 68-3-313, upon receipt of a copy of the sworn 
statement required by § 36-1-127 or upon notification from the department, 
the division of vital records of the department of health shall grant access to 
a copy of an adopted person’s original or amended birth certificate. 

(3) No person requesting access to the records, whether acting alone or in 
concert with any other person, persons or entities, shall at anytime contact 
or attempt contact with any person or persons who are eligible to file a 
contact veto until the completion of the search by the department pursuant 
to this section and § 36-1-131. A violation of this prohibition shall make the 
requesting party, the party’s agents, or any person or persons acting in 
concert with them subject to the legal remedies pursuant to § 36-1-132. 

(4) Ifthe person eligible to request access to the records does state on the 
form a desire to contact any person who is eligible to file a contact veto, then — 
the department shall search the contact veto registry to determine whether 
a contact veto has been filed or whether consent has been given for further 
contact with the person who is sought. 

(5) The department shall only search for those persons with whom the 
requesting party seeks contact. 
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(6)(A)G) If a person files a contact veto in conformity with this part, the 
contact veto shall, in addition, automatically protect and apply to the 
person’s spouse, siblings or future siblings, lineal descendants and 
lineal ancestors and any spouses of those other persons, but may 
exclude from such protection and application, by specific reference, any 
such relatives or spouses where permission is given to the department 
in writing by the person filing the contact veto. If, because contact vetoes 
or consents are filed on the same date, the department is unable to 
determine which was filed first, the contact veto shall be deemed to be 
the first filed. 

(ii) The person filing the automatic veto or giving consent to contact 
may vary or withdraw the automatic veto or consent that has been given 
upon satisfactory proof of identity and by making such request in 
writing to the department. 

(iii) If a request is made by an adopted person or person for whom 
records are maintained as described in § 36-1-127(c)(1)(A), or such 
person’s legal representative, to have contact with a person to whom the 
automatic veto under subdivision (a)(6)(A)(i) applies or to have contact 
with a person who is otherwise eligible to file a contact veto, the 
department shall attempt to contact those persons for whom a contact 
request is made who are listed on the registry or, if not listed on the 
registry, shall attempt contact pursuant to the search requirements of 
§ 36-1-131. 

(iv) If a request is made under this part to have contact with an 
adopted person or a person for whom records are maintained as 
described in § 36-1-127(c)(1)(A) by a parent, sibling, lineal descendant, 
lineal ancestor of such person, or the legal representative of the 
requesting party, the department shall make a diligent effort to contact 
the adopted person or the person for whom records are maintained as 
described in § 36-1-127(c)(1)(A), or such person’s legal representatives, 
based upon information contained in any records that it maintains 
pursuant to this part or based upon other information that it is given by 
the parent, sibling, lineal descendant, lineal ancestor or the legal 
representative of such persons. 

(v) In the circumstances described in subdivision (a)(6)(A)(iii) or 
(a)(6)(A)Giv), the department shall determine if any of these persons 
wish to consent to contact with the requesting party or whether they 
wish to confirm, alter, vary or withdraw a contact veto, or in the case of 
an adopted person or a person for whom records are maintained as 
described in § 36-1-127(c)(1)(A), whether they wish to release any 
identifying information. 

_ (vi) If the adopted person or person for whom records are maintained 
as described in § 36-1-127(c)(1)(A), is twenty-one (21) years of age or 
older, or such person’s legal representative, wishes to permit contact or 
wishes to release identifying information, such person may give written 
direction to the department relative to the desire for contact or the 
extent of identifying information such person wishes to release; pro- 
vided, that notwithstanding any other provisions of this part to the 
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contrary, they shall not be under any affirmative duty to use any of the 
procedures for filing any contact veto pursuant to this part to prevent 
contact or to prevent the release of any identifying information from any 
record subject to this part, and no identifying information from any 
record shall be made available to any other persons without the written 
consent to the department by an adopted person or person for whom 
records are maintained as described in § 36-1-127(c)(1)(A), or such 
person’s legal representative; provided, that nothing herein shall be 
construed to prevent access to identifying information in the records of 
the adopted person as otherwise permitted or required pursuant to 
§§ 36-1-125, 36-1-126 and 36-1-138. If written direction is given by an 
adopted person or person for whom records are maintained as described 
in § 36-1-127(c)(1)(A), or such person’s legal representative, to permit 
contact or the release of certain identifying information, the department 
shall require the requesting party to sign a sworn statement similar to 
that required under § 36-1-127(f), acknowledging the restrictions on 
contact or use of any identifying information permitted or allowed under 
this subdivision (a)(6)(A)(vi). 

(vii) The spouse of the person filing an automatic veto and the 
siblings, lineal descendants and lineal ancestors and any spouses of 
those persons, or the legal representatives of any persons eligible to file 
a contact veto, may also give written consent to the department for 
release from the automatic veto that may have been filed prior to such 
person’s filing with the contact veto registry, and the person, or the 
person’s legal representative, may alter or vary the automatic veto as it 
applies specifically to that person, and, if contacted by the department 
pursuant to this part in response to a search request, may agree to 
contact. 

(B) The restrictions of § 36-1-132 shall apply to the persons enumer- 
ated in subdivision (a)(6)(A)(@) or their agents or persons acting on their 
behalf. 

(C) If a person who is contacted pursuant to this part agrees to contact 
before any other person files a contact veto pursuant to this part, 
subdivision (a)(6)(A)(i) shall not apply to that person. 

(b)(1) Ifa contact veto has been filed, the department shall notify the person 
with whom contact has been sought of the inquiry concerning the request for 
contact. Such person shall have the opportunity to confirm the veto, vary it, 
or withdraw it. 

(2) If a contact veto that has been filed with the department remains 
intact or is filed as a result of a search pursuant to § 36-1-131, or if a consent 
to contact is altered to withdraw the ability to have contact, the department 
shall notify the requesting party of this fact and the requesting party shall 
not be permitted contact with the person sought. 

(3) If the contact veto remains intact, or if the adopted person or a person 
for whom records are maintained as described in § 36-1-127(c)(1)(A), or such 
person’s legal representative, refuses contact or refuses to release identify- 
ing information, the person making the request for contact or information 
may place such person’s name, address and telephone number in the registry 
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to request notification from the department should the contact veto be 
varied, altered or withdrawn or permission for release of identifying infor- 
mation be given, or such requesting person may, in writing, permit the 
department to release such person’s name, address and telephone number to 
the person who had entered the contact veto or who had denied contact or 
who had denied the release of identifying information, and that person may 
contact the requesting person at such person’s discretion without further 
involvement of the department. 

(c) If consent for contact is shown from the registry records or is given by the 
person with whom contact is sought either by withdrawing or varying the veto, 
or if the adopted person or a person for whom records are maintained as 
described in § 36-1-127(c)(1)(A), or such person’s legal representative, gives 
permission for contact or for release of identifying information, the department 
shall, in conformity with the consent or the varied or altered veto, notify the 
person making the original request of this fact and shall provide such 
information as may be available to establish contact or shall provide such 
identifying information as may be released from any record in conformity with 
this part by the adopted person or a person for whom records are maintained 
as described in § 36-1-127(c)(1)(A), or such person’s legal representative. 

(d) Ifthe persons or classes of persons who are the subject of the search were 
not located on the registry or could not be notified at the address designated in 


the registry, the department shall follow the procedures under § 36-1-131. 


History. 
Acts 1995, ch. 532, § 1; 1996, ch. 1054, §§ 87, 
216-118: 2021, ch-101,°$ 17. 


Compiler’s Notes. 

Former § 36-1-130 (Acts 1951, ch. 202, § 25 
(Williams, § 9572.39); T.C.A. (orig. ed.), § 36- 
131), concerning the impoundment of papers 
during appeal, was repealed by Acts 1995, ch. 
532, § 1, effective January 1, 1996. 

Section 36-1-130, concerning access to re- 
cords, searches of the registry, and restrictions 
on contact, is repealed by Acts 2021, ch. 101, 
§ 17, effective July 1, 2022. 

Acts 2021, ch. 101, § 30 provided that by 


June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which repealed this section, and its 
effective date. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 848 (1997). 

Siblings in Law (Jill Elaine Hasday), 65 
Vand. L. Rev. 897 (2012). 


NOTES TO DECISIONS 


1. Legislative Intent. 

This section, read in conjunction with T.C.A. 
§ 36-1-127, reflects the legislature’s view that 
the disclosure of adoption records is in the best 
interest of the adopted person and the public, 


but also balances disclosure by allowing the 
birth parent or related individual a “veto” that 
prevents contact with the adopted person. Doe 
v. Sundquist, 2 S.W.3d 919, 1999 Tenn. LEXIS 
429 (Tenn. 1999). 


36-1-131. Search of sealed adoption record, sealed record or post- 
adoption records — Opportunity to veto contact. [Repealed effective 
July 1, 2022.) 


(a) If, after a search has been made of the registry, then either no person 
with whom contact was requested was located on the registry or the person 
named on the registry could not be notified at the address designated in the 
registry, then the department shall search the sealed adoption record, sealed 
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record or the post-adoption records in its possession for information concerning 
the location of the person who is the subject of the search and shall conduct a 
diligent search for such person. 

(b)(1) Upon locating such person whose relationship to the requesting party 

is confirmed by the person sought or whose relationship to the requesting 

party is or has been confirmed by other evidence satisfactory to the 

department, the department shall notify such person of the inquiry and of 

the department’s determination of relationship to the requesting party. 
(2)(A) Such person whose relationship to the requesting party is con- 
firmed as provided in subdivision (b)(1), or that person’s legal representa- 
tive, may file a written consent with the registry. 

(B) If the person wishes to veto contact, the person must, unless such 

person is an adopted person or a person for whom records are maintained 
as described in § 36-1-127(c)(1)(A) or a person for whom an automatic veto 
applies pursuant to § 36-1-130(a)(6)(A)(), file a contact veto pursuant to 
§§ 36-1-128 and 36-1-129 and must pay any necessary fees, within ninety 
(90) days of the date the department gives oral or written notice of that 
time period for filing a contact veto. If the contact veto is timely and 
effectively filed pursuant to this part, then the department shall notify the 
requesting party in writing and no contact shall be permitted with that 
person with whom contact was sought. If the contact veto is not timely and — 
effectively filed, the department shall notify the person requesting the 
search, and that person shall be permitted to attempt contact with the 
person or persons sought unless such person is an adopted person or a 
person for whom records are maintained as described in § 36-1- 
127(c)(1)(A), or unless such person is a person for whom an automatic veto 
applies pursuant to § 36-1-130(a)(6)(A)(@). Written notice shall be effective 
upon the date the notice is sent. 

(c) If the person who is the subject of the search whose relationship to the 
requesting party has been confirmed by evidence satisfactory to the depart- 
ment cannot be located after diligent search, including the sending of notice to 
the last known mailing address of such person, and, unless such person is an 
adopted person or a person for whom records are maintained as described in 
§ 36-1-127(c)(1)(A) or unless such person is a person for whom an automatic 
veto applies pursuant to § 36-1-130(a)(6)(A)(@), the department shall inform 
the person requesting the search of this fact in writing, and that person shall 
be under no further restrictions pursuant to § 36-1-130 against contact with 
the person who has been sought. 


History. 
Acts 1995, ch. 5382, § 1; 1996, ch. 1054, § 88; 
2021, ch. 101, § 17. 


Compiler’s Notes. 

Former § 36-1-131, concerning disclosure of 
information upon court order, was transferred 
to § 36-1-138, effective January 1, 1996. 

Section 36-1-131, concerning searches of 
sealed adoption record, sealed record or post- 
adoption records and an opportunity to veto 
contact, is repealed by Acts 2021, ch. 101, § 17, 
effective July 1, 2022. 


Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent — 
address contained in the contact veto registry 
of this act, which repealed this section, and its 
effective date. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 
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Essay: Siblings in Law, 65 Vand. L. Rev. 897 Siblings in Law (Jill Elaine Hasday), 65 
(2012). Vand. L. Rev. 897 (2012). 


36-1-132. Violation of contact veto a misdemeanor — Injunction and 
damages — Attorney’s fees — Using information to injure persons 
whose names were obtained. [Repealed effective July 1, 2022.] 


(a) Any person who has filed a contact veto pursuant to this part or the 
adopted person or a person for whom records are maintained as described in 
§ 36-1-127(c)(1)(A), or such person’s legal representative, shall have a cause of 
action in the circuit or chancery court for injunctive relief and for compensa- 
tory and punitive damages against any person or entity who or that has 
violated the provisions of the contact veto or for violation of any restrictions on 
contact with the adopted person or a person for whom records are maintained 
as described in § 36-1-127(c)(1)(A). 

(b) Venue for such action shall be in the county of the residence of the 
plaintiff, or, if the plaintiff resides out of state, in the county where the 
adoption petition was originally filed, or if no petition was filed, or if its venue 
is unknown, in the chancery or circuit court of any county with a population of 
one hundred thousand (100,000) or greater as established by the federal 
census of 1990 or any subsequent census. 

(c) A certified copy of the sworn statement that was signed pursuant to 
§ 36-1-127(f) or § 36-1-130(a)(6)(A)(vi), by the person against whom the action 
is brought for violation of the contact veto shall be admissible in the action 
under this section as conclusive evidence of that person’s knowledge of the 
restrictions imposed by a contact veto or the restrictions imposed by § 36-1- 
130. 

(d) Any person who has filed a contact veto or an adopted person or a person 
for whom records are maintained as described in § 36-1-127(c)(1)(A), or such 
person’s legal representative, who has prevailed in an action under subsection 
(a) shall be entitled to recover attorney’s fees and all costs of the proceeding 
from the opposing party or parties. 

(e) Any action under this section shall be brought within three (3) years of 
any contact or attempted contact or violation of other restrictions on contact in 
violation of this part. 

(f) Any person who, after obtaining information under this part, uses such 
information to cause injury to the person whose name was obtained under this 
part, commits a Class A misdemeanor. Further, any person who has been 
injured pursuant to this subsection (f) shall have a cause of action in the circuit 
or chancery court for injunctive relief and damages, including both compensa- 
tory and punitive damages, against any person who uses the information in 
violation of this subsection (f). 

(g) Any person who, in violation of this part, contacts or causes to be 
contacted a person with respect to whom the contacting person or person 
causing the contact knows a contact veto has been filed pursuant to this part 
commits a Class B misdemeanor. 


History. 1996, ch. 1068, § 1; 1998, ch. 1002, § 1; 2021, 
Acts 1995, ch. 532, § 1; 1996, ch. 1054,§ 119; ch. 101, § 17. 


36-1-133 


Compiler’s Notes. 

Former § 36-1-132, concerning natural par- 
ents illegally obtaining repossession of chil- 
dren, was transferred to § 36-1-123, effective 
January 1, 1996. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

Section 36-1-132, concerning violation of con- 
tact veto a misdemeanor, injunction and dam- 
ages, attorney’s fees, and using information to 
injure persons whose names were obtained, is 
repealed by Acts 2021, ch. 101, § 17, effective 
July 1, 2022. 

Acts 2021, ch. 101, § 30 provided that by 
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June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which repealed this section, and its 
effective date. 


Cross-References. 
Penalty for Class A, Class B misdemeanor, 
§ 40-35-111. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 848 (1997). 


36-1-133. Release of nonidentifying information concerning biological 
or legal family. [Effective until July 1, 2022. See the version 
effective on July 1, 2022.] 


(a) Upon written request of an adopted person eighteen (18) years of age or 
older or of the adoptive parents or guardian of an adopted person under 
eighteen (18) years of age, the biological or legal relatives of an adopted person, 
the lineal descendants of the adopted person, or the legal representatives of 
such persons, the department shall provide to such persons, upon proper 
identification of such persons by the department, nonidentifying information 
about the adopted person and such person’s biological or legal relatives as may 
be contained in the adopted person’s sealed adoption record, sealed record or 
post-adoption record. | 

(b) The information that may be released shall include only the following; 
provided, that nothing in this section shall be construed to authorize or require 
the release of any information from a sealed adoption record, sealed record or 
post-adoption record if such information would lead to the discovery of the 
identity or whereabouts of the biological or legal relatives of the adopted 
person, if those biological or legal relatives have not registered their consent as 
provided under §§ 36-1-128 — 36-1-131, or unless § 36-1-138 is applicable: 

(1) The date and time of the birth of the adopted person and such person’s 
weight and other physical characteristics at birth; 

(2) The age of the adopted person’s biological relatives at the time of such 
person’s birth; 

(3) The nationality, ethnic background, race and religious preference of 
the biological or legal relatives; 

(4) The educational level of the biological or legal relatives, general 
occupation and any talents or hobbies; 

(5) A general physical description of the biological or legal relatives, 
including height, weight, color of hair, color of eyes, complexion and other 
similar information; 

(6) Whether the biological or legal parent had any other children, and if 
so, any available nonidentifying information about such children; and 

(7) Available health history of the adopted person, and the person’s 
biological or legal relatives, including specifically, any psychological or 
psychiatric information that would be expected to have any substantial 
effect on the adopted person’s mental or physical health. 
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(c) Whenever the department releases information pursuant to this section 
and it appears from the record that the adopted person who has sought 
information has been adopted two (2) or more times, the department shall 


specify whether the information released pertains to the adopted person’s birth 


parents or to any intervening adoptive parent or parents. 


History. 

Acts 1982, ch. 668, § 1; T\C.A., § 36-141; 
§ 36-1-140; Acts 1995, ch. 532, § 1; 1996, ch. 
1054, §§ 89, 90, 120; 2008, ch. 231, § 16; 2015, 
ch. 199, § 1. 


Compiler’s Notes. 
Former § 36-1-133 (Acts 1951, ch. 202, § 37 
(Williams, § 9572.51); T.C.A. (orig. ed.), § 36- 


penalties for violation of the part, was repealed 
by Acts 1995, ch. 532, § 1, effective January 1, 
1996. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 


134; Acts 1989, ch. 591, § 112), concerning 


36-1-133. Release of nonidentifying information concerning biological 
or legal family. [Effective on July 1, 2022. See the version 
effective until July 1, 2022.] 


(a) Upon written request of an adopted person eighteen (18) years of age or 
older or of the adoptive parents or guardian of an adopted person under 
eighteen (18) years of age, the biological or legal relatives of an adopted person, 
the lineal descendants of the adopted person, or the legal representatives of such 
persons, the department shall provide to such persons, upon proper identifica- 
tion of such persons by the department, nonidentifying information about the 
adopted person and such person’s biological or legal relatives as may be 
contained in the adopted person’s sealed adoption record, sealed record or 
post-adoption record. 

(b) The information that may be released shall include only the following; 
provided, that nothing in this section shall be construed to authorize or require 
the release of any information from a sealed adoption record, sealed record or 
post-adoption record if such information would lead to the discovery of the 
identity or whereabouts of the biological or legal relatives of the adopted person 
unless § 36-1-138 is applicable: 

(1) The date and time of the birth of the adopted person and such person’s 
weight and other physical characteristics at birth; 

(2) The age of the adopted person’s biological relatives at the time of such 
person’s birth; 

(3) The nationality, ethnic background, race and religious preference of the 
biological or legal relatives; 

(4) The educational level of the biological or legal relatives, general 
occupation and any talents or hobbies; 

(5) A general physical description of the biological or legal relatives, 
including height, weight, color of hair, color of eyes, complexion and other 
similar information; 

(6) Whether the biological or legal parent had any other children, and if so, 
any available nonidentifying information about such children; and 

(7) Available health history of the adopted person, and the person’s 
biological or legal relatives, including specifically, any psychological or 
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psychiatric information that would be expected to have any substantial effect 
on the adopted person’s mental or physical health. 

(c) Whenever the department releases information pursuant to this section 
and it appears from the record that the adopted person who has sought 
information has been adopted two (2) or more times, the department shall 


specify whether the information released pertains to the adopted person’s birth 


parents or to any intervening adoptive parent or parents. 


History. 

Acts 1982, ch. 668, § 1; T.C.A., § 36-141; 
§ 36-1-140; Acts 1995, ch. 532, § 1; 1996, ch. 
1054, §§ 89, 90, 120; 20038, ch. 231, § 16; 2015, 
ch. 199, § 1; 2021, ch. 101, § 18. 


Compiler’s Notes. 

Former § 36-1-133 (Acts 1951, ch. 202, § 37 
(Williams, § 9572.51); T.C.A. (orig. ed.), § 36- 
134; Acts 1989, ch. 591, § 112), concerning 
penalties for violation of the part, was repealed 
by Acts 1995, ch. 532, § 1, effective January 1, 
1996. 

Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 


of this act, which amended this section, and its 
effective date [July 1, 2022]. 


Amendments. 

The 2021 amendment deleted “, if those bio- 
logical or legal relatives have not registered 
their consent as provided under §§ 36-1-128— 
36-1-131, or” preceding “unless § 36-1-138 is 
applicable:” at the end of the introductory lan- 
guage of (b). 


Effective Dates. 
Acts 2021, ch. 101, § 31. July 1, 2022. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 


36-1-134. Transmission of information between affected parties — 
Access to records of deceased or disabled persons — 
Updating of information to allow contact. [Effective until 
July 1, 2022. See the version effective on July 1, 2022.] 


(a)(1) The department, or a licensed child-placing agency or the licensed 
clinical social worker that has had a prior relationship with the persons 
stated in § 36-1-133(a) through placement of a child or through a home 
study process and that maintains a limited record or post-adoption record, 
shall, subject to the written consent of each party and only in any situation 
where contact has been sought, transmit between an adopted person 
twenty-one (21) years of age or older or a person for whom records are 
maintained as described in § 36-1-127(c)(1)(A), or such person’s legal 
representative, and such person’s parent, sibling, lineal ancestor or lineal 
descendant any written, photographic, video or audio communication that 
such entity may have, and that is not contained in the records of the 
department, the licensed child-placing agency or the licensed clinical social 
worker, even if no direct contact is permitted or desired. 

(2) If an adopted person or a person for whom records are maintained as 
described in § 36-1-127(c)(1)(A) is deceased, or is disabled as defined for 
purposes of appointment of a conservator under title 34, the lineal descen- 
dants of such person may petition the court pursuant § 36-1-138(c)(7), to be 
given access to the records of such person, and to transmit or receive the 
information permitted by this section. A lineal descendant given access to 
records under this subdivision (a)(2) is subject to the requirements of the 
contact veto process. 

(b) The adopted person or other persons for whom records are maintained as 
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described in § 36-1-127(c)(1)(A), or such person’s legal representative, or a 
person eligible to file a contact veto may, in writing from time-to-time to the 
department, a licensed child-placing agency, or the licensed clinical social 
worker, update such person’s personal information, addresses, and telephone 
numbers in order to allow periodic contact by the department for subsequent 
search requests, or for other contact by the department or the licensed 
child-placing agency or the licensed clinical social worker. 

(c) The licensed child-placing agency or licensed clinical social worker 
receiving any updated information pursuant to this section shall provide such 
information to the department to be included in the post-adoption record for 
future reference. 


History. thorized to place children for adoption, was 
Acts 1995, ch. 532, § 1; 1996, ch. 1054, § 98. transferred to § 36-1-108. 


Compiler’s Notes. 
Former § 36-1-134, concerning entities au- 


36-1-134. Transmission of information between affected parties — 
Access to records of deceased or disabled persons — 
Updating of information to allow contact. [Effective on 
July 1, 2022. See the version effective until July 1, 2022.] 


(a)(1) The department, or a licensed child-placing agency or the licensed 
clinical social worker that has had a prior relationship with the persons 
stated in $ 36-1-133(a) through placement of a child or through a home study 
process and that maintains a limited record or post-adoption record, shall, 
subject to the written consent of each party and only in any situation where 
contact has been sought, transmit between an adopted person twenty-one (21) 
years of age or older or a person for whom records are maintained as 
described in § 36-1-127(c)(1)(A), or such person’s legal representative, and 
such person’s parent, sibling, lineal ancestor or lineal descendant any 
written, photographic, video or audio communication that such entity may 
have, and that is not contained in the records of the department, the licensed 
child-placing agency or the licensed clinical social worker, even if no direct 
contact is permitted or desired. 

(2) If an adopted person or a person for whom records are maintained as 
described in § 36-1-127(c)(1)(A) is deceased, or is disabled as defined for 
purposes of appointment of a conservator under title 34, the lineal descen- 
dants of such person may petition the court pursuant §$ 36-1-138(c)(7), to be 
given access to the records of such person, and to transmit or receive the 
information permitted by this section. 

(b) The adopted person or other persons for whom records are maintained as 
described in § 36-1-127(c)(1)(A), or such person’s legal representative may, in 
writing from time-to-time to the department, a licensed child-placing agency, or 
the licensed clinical social worker, update such person’s personal information, 
addresses, and telephone numbers in order to allow periodic contact by the 
department for subsequent search requests, or for other contact by the depart- 
ment or the licensed child-placing agency or the licensed clinical social worker. 

(c) The licensed child-placing agency or licensed clinical social worker 
receiving any updated information pursuant to this section shall provide such 
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information to the department to be included in the post-adoption record for 


future reference. 


History. 
Acts 1995, ch. 532, § 1; 1996, ch. 1054, § 98; 
2021, ch. 101, §§ 19, 20. 


Compiler’s Notes. 

Former § 36-1-134, concerning entities au- 
thorized to place children for adoption, was 
transferred to § 36-1-108. 

Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 


Amendments. 

The 2021 amendment deleted the former last 
sentence of (a)(2), which read: “A lineal descen- 
dant given access to records under this subdi- 
vision (a)(2) is subject to the requirements of 
the contact veto process.”; and deleted “, or a 
person eligible to file a contact veto” following 
“or such person’s legal representative” in the 
beginning of (b). 


Effective Dates. 
Acts 2021, ch. 101, § 31. July 1, 2022. 


address contained in the contact veto registry 
of this act, which amended this section, and its 
effective date [July 1, 2022]. 


36-1-135. Updated medical information in records — Searches for 
persons affected. 


(a) The department shall update its post-adoption records with any medical, 
psychological or psychiatric information provided by an adopted person or a 
person for whom records are maintained, as described in § 36-1-127(c)(1)(A), 
eighteen (18) years of age or older, or such person’s legal representative, or by 
such person’s adoptive or legal parent if the adopted person or a person for 
whom records are maintained as described in § 36-1-127(c)(1)(A) is under 
eighteen (18) years of age, or which information is provided by any biological 
or legal relative of an adopted person or a person for whom records are 
maintained, as described in § 36-1-127(c)(1)(A), or such person’s legal repre- 
sentative, which information concerns any of those persons; provided, that 
such information shall be provided in the form of a letter or other written 
evidence from a licensed health care professional or from a licensed health care 
facility that explains the health care status of persons who may be affected and 
why the transmission of such information to other persons is necessary. 

(b) Upon receipt of the information under subsection (a), the department 
shall, at no charge to any of the persons listed under subsection (a), conduct a 
diligent search for the person or persons who may be affected and, if located, 
shall notify them, their parents, if applicable, or their legal representatives, if 
applicable, of the availability of and the nature of this information and those 
persons may request that the information be provided to them. In any case, 
copies of all such updated information shall be maintained in the post-adoption 
record for future use. 

(c) If any of the persons listed in subsection (a) seek additional or updated 
information for a medically established need as determined by written evi- 
dence from a licensed health care professional or a licensed health care facility 
pursuant to the requirements of subsection (a), the department shall, at no 
charge, contact the persons who have access to or who have or may have 
knowledge of such information, and shall request the persons so contacted to 
provide such information to the department for transmittal to the treating 
professionals or health care facility of the requesting party. Such information 
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shall be provided to the department by means of a specific release for a stated 
purpose and the release shall be time limited. 

(d) Any notification required to be made by the department as part of a 
search and information request or transmittal pursuant to this section with an 
adopted person or with a person for whom records are maintained, as described 
under § 36-1-127(c)(1)(A), who is under eighteen (18) years of age shall be 
made with such person’s adoptive or legal parent, or with the legal represen- 
tative of the adopted person or person for whom records are maintained as 
described under § 36-1-127(c)(1)(A), or with the parents or with the legal 
representative of the minor biological or legal relative of the adopted person or 
person for whom records are maintained as described under § 36-1- 
127(c)(1)(A), and such parents or legal representatives shall make any deci- 
sions relative to release of information or provision of information pursuant to 
this section. 


History. ments in connection with placing a child, was 
Acts 1995, ch. 532, § 1; 1996, ch. 1054, transferred to § 36-1-109, effective January 1, 
nae 1996. 


Compiler’s Notes. 
Former § 36-1-135, concerning illegal pay- 


36-1-136. Notification made as part of search, contact or identifying 
requests. 


(a)(1) Any notification required to be made as part of a search or a contact 

or an identifying request pursuant to this part for an adopted person or a 

person for whom records are maintained as described under § 36-1- 

127(c)(1)(A), shall be made with such persons who are twenty-one (21) years 

of age or older, except as otherwise provided by § 36-1-135, or with the legal 
representative of such persons. 

(2) Any notification for search or contact requests involving the biological 
or legal relative, who is under twenty-one (21) years of age, of the adopted 
person or person for whom records are maintained as described under 
§ 36-1-127(c)(1)(A), shall be with the parents or legal representative of such 
biological or legal relative. 

(3) Any notification involving any other persons who are subject to contact 
for search requests or contact requests under this part shall be made with 
those persons who are twenty-one (21) years of age or older or with the 
known legal representative of any such persons. 

(b) Any decision to permit contact or to permit the disclosure of information 
authorized by this part to be disclosed under subsection (a) shall be made, as 
the case may be: 

(1) By the adopted person or a person for whom records are maintained as 
described under § 36-1-127(c)(1)(A) and in subdivision (a)(1), twenty-one 
(21) years of age or older, or such person’s legal representative, except as 
otherwise provided by § 36-1-135; 

(2) By the parents or by the legal representative of the biological or legal 
relative in subdivision (a)(2), who is under twenty-one (21) years of age, of 
the adopted person or person for whom records are maintained as described 
under § 36-1-127(c)(1)(A); or 
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(3) By those other persons in subdivision (a)(3) who are twenty-one (21) 
years of age or older or by the known legal representative of any such 
persons. 


History. 136; Acts 1978, ch. 704, § 2; T.C.A. (orig. ed.), 

Acts 1995, ch. 532, § 1; 1996, ch. 1054, § 36-137), concerning the legality of adoptions 
§ 122. ordered prior to March 16, 1951, was repealed 
Comoilors Nutos! i ik 1995, ch. 532, § 1, effective January 1, 


Former § 36-1-136 (Acts 1951, ch. 202, § 33 
(Williams, § 9572.47); T.C.A. (orig. ed.), § 36- 


36-1-137. Inability of department to verify adoptive status of relation- 
ships — Waiting period to request further searches — 
Limitations on searches. [Effective until July 1, 2022. See 
the version effective on July 1, 2022.| 


(a) If, after reviewing the sealed adoption records, the sealed records or the 
post-adoption records, and any other credible evidence, and after conducting a 
diligent search and making any other reasonable inquiries as to the adoptive 
status of a requesting party or the relationship of the biological or legal 
relatives to the adopted person or any person for whom records are maintained 
as described in § 36-1-127(c)(1)(A), or of the adopted person or any person for 
whom records are maintained as described in § 36-1-127(c)(1)(A), to a biologi- 
cal or legal relative, as the case may be, the department is unable to verify the 
requesting party’s adoptive status or the legal, biological, or sibling relation- 
ships of the persons seeking to establish contact to the persons sought or the 
status of any legal representatives, then the department shall notify the 
requesting party of this fact and the basis for the inability to verify the 
relationship, but shall not provide access to any record to the requesting party, 
or otherwise authorize contact with the person sought or transmit information 
between any parties. 

(b) No additional searches shall be required to be made pursuant to this 
part in an effort to establish relationships, status or contact for a period of six 
(6) months from the date of the department’s response to the requesting party 
unless satisfactory evidence is presented to the department in the interim to 
justify additional searches or unless, in the department’s discretion, circum- 
stances warrant such further attempts. 

(c) The department shall not attempt further contact with the person sought 
if that person specifically requests that no further contact be made unless that 
person or the person’s legal representative withdraws such request in writing; 
provided, that if the person’s relationship to the requesting party is confirmed 
by the person sought or by other evidence satisfactory to the department, the 
department shall notify such person of the requirement for filing of a contact 
veto pursuant to §§ 36-1-128, 36-1-129, and 36-1-131(b)(2), and that failure to 
file the contact veto pursuant to those sections shall permit the requesting 
party to establish contact. 

(d) No more than two (2) records search or contact attempts shall be 
required to be made by the department, unless, in the department’s discretion, 
circumstances warrant further attempts. 
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History. 
Acts 1995, ch. 582, § 1; 1996, ch. 1054, § 91. 


Compiler’s Notes. 
Former § 36-1-137, concerning readoption, 
was transferred to § 36-1-106. 


36-1-137. Inability of department to verify adoptive status of relation- 
ships — Waiting period to request further searches — 
Limitations on searches. [Effective on July 1, 2022. See the 
version effective until July 1, 2022.] 


(a) If, after reviewing the sealed adoption records, the sealed records or the 
post-adoption records, and any other credible evidence, and after conducting a 
diligent search and making any other reasonable inquiries as to the adoptive 
status of a requesting party or the relationship of the biological or legal relatives 
to the adopted person or any person for whom records are maintained as 
described in § 36-1-127(c)(1)(A), or of the adopted person or any person for 
whom records are maintained as described in § 36-1-127(c)(1)(A), to a biologi- 
cal or legal relative, as the case may be, the department is unable to verify the 
requesting party’s adoptive status or the legal, biological, or sibling relation- 
ships of the persons seeking to establish contact to the persons sought or the 
status of any legal representatives, then the department shall notify the 
requesting party of this fact and the basis for the inability to verify the 
relationship, but shall not provide access to any record to the requesting party, 
or otherwise authorize contact with the person sought or transmit information 
between any parties. 

(6) No additional searches shall be required to be made pursuant to this part 
in an effort to establish relationships, status or contact for a period of six (6) 
months from the date of the department’s response to the requesting party 
unless satisfactory evidence is presented to the department in the interim to 
Justify additional searches or unless, in the department’s discretion, circum- 
stances warrant such further attempts. 

(c) [Deleted by 2021 amendment.] 

(d) No more than two (2) records search or contact attempts shall be required 
to be made by the department, unless, in the department’s discretion, circum-: 
stances warrant further attempts. 


History. tact with the person sought if that person 


Acts 1995, ch. 532, § 1; 1996, ch. 1054, § 91; 
2021, ch. 101, § 21. 


Compiler’s Notes. 


Former § 36-1-137, concerning readoption, 


was transferred to § 36-1-106. 

Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which amended this section, and its 
effective date [July 1, 2022]. 


Amendments. 
The 2021 amendment deleted (c), which read: 
“The department shall not attempt further con- 


specifically requests that no further contact be 
made unless that person or the person’s legal 
representative withdraws such request in writ- 
ing; provided, that if the person’s relationship 
to the requesting party is confirmed by the 
person sought or by other evidence satisfactory 
to the department, the department shall notify 
such person of the requirement for filing of a 
contact veto pursuant to §§ 36-1-128, 36-1-129, 
and 36-1-131(b)(2), and that failure to file the 
contact veto pursuant to those sections shall 
permit the requesting party to establish con- 
tact.” 


Effective Dates. 
Acts 2021, ch. 101, § 31. July 1, 2022. 
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36-1-138. Court orders for the release of information from adoption 
and sealed records. [Effective until July 1, 2022. See the 
version effective on July 1, 2022.] 


(a)(1) Any necessary information in the files or the record of an adoption 

proceeding or in an adoption record, sealed adoption record, sealed record, 

post-adoption record or adoption assistance record may be disclosed pursu- 

ant to the requirements of subsection (c), to the party requiring it, upon a 

written, sworn motion before the court of original jurisdiction of the adoption 

proceeding, or, where the adoption proceeding is not yet filed, in the chancery 
or circuit court of the county where the record is located, or in the chancery 
or circuit court of any county that has a population of one hundred thousand 

(100,000) or greater, according to the 1990 federal census or any subsequent 

census. 

(2) Jurisdiction for motions filed pursuant to subdivision (c)(5) shall be in 
the chancery court for Davidson County. 

(3) If the court that had original jurisdiction was a county court or is a 
court that no longer exists, the chancery court for the county in which such 
court was established shall have jurisdiction to hear the motion, in addition 
to the circuit or chancery courts in counties with a population of one hundred 
thousand (100,000) or more, as established by the 1990 federal census or any 
subsequent census. 

(4) The department, licensed child-placing agency or licensed clinical 
social worker shall, upon request of the party seeking such information, 
disclose to the party the court in which such proceeding was filed and the 
docket number, if known to the department, or the licensed child-placing 
agency, or the licensed clinical social worker, or shall disclose the county in 
which the adoption record, sealed adoption record, or sealed record is 
located. 

(b) The motion must be served upon the commissioners of children’s services 
and health by certified mail, return receipt requested, or by personal service 
upon the commissioners or a duly designated agent of either commissioner. 

The hearing shall not be held sooner than fifteen (15) days after the return 
- receipt is dated or the date of personal service. Failure to obtain service on both 
commissioners, or any hearing held prior to the expiration of the fifteen-day 
service period, shall result in the order entered in the proceeding being void 
and of no effect whatsoever. Each commissioner shall be permitted to file a 
response and may appear through counsel to respond in writing or orally, and 
may appeal any resulting order. 

(c) The record of the adoption proceeding, the adoption record, sealed 
adoption record, sealed record, post-adoption record or adoption assistance 
record may be opened, under whatever conditions the court shall determine 
necessary, if the court finds, for good cause shown, that the best interests of the 
adopted person or of the public require such disclosure, and that one (1) or 
more of the following requirements are met: 

(1) The movant must show that information is needed for purposes of 
treating or preventing a physical, psychological or psychiatric condition 
affecting any person, which is clearly and specifically described by testimony 
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or affidavit of a qualified treatment professional. For purposes of this section, 

“qualified treatment professional” means a person licensed by any state or 

federal authority or the duly authorized licensing body of any other govern- 

ment to provide treatment for physical, psychological or psychiatric 
conditions; 

(2) The movant must show that the information is needed for purposes of 
establishing legal status or standing for inheritance or for property rights 
determinations or for the determination of legal relationships for third 
parties; 

(3) The movant must show that the information is necessary for the 
movant to prosecute or defend a legal proceeding and that alternative 
information sources or other means of accomplishing this end are not 
available; 

(4) The movant is any public agency that requires the disclosure of the 
information in such record for purposes directly related to its authorized 
duties and that such information cannot be obtained by any other method, or 
that further delay in obtaining information that may be contained in such 
record may result in harm to the adopted person, the adopted person’s 
biological parent or parents or biological or legal relatives, or to the public; 

(5) The movant is an individual who has sought disclosure under §§ 36- 
1-127 — 36-1-131, 36-1-133, 36-1-134 and 36-1-135, and claims to have been 
improperly denied access to the information so requested by the depart- 
ments of children’s services or health pursuant to those sections; 

(6) The movant is an individual who alleges wrongful denial of access 
pursuant to § 36-1-127(e)(1)(B) or (C); or 

(7) The movant is a lineal descendant of a deceased adopted person or a 
person for whom records are maintained as described in § 36-1-127(c)(1)(A) 
or is the lineal descendant of such a person who is disabled as defined for 
purposes of appointment of a conservator under title 34. The effect of any 
order permitting the lineal descendant who is permitted to have access 
pursuant to this subdivision (c)(7) shall be to make the lineal descendant 
subject to the contact veto process. 

(d) In determining whether to order disclosure of information contained in 
the sealed adoption record, sealed record or the post-adoption record, the court 
shall conduct an in camera inspection of the records and shall permit 
disclosure of only such information as shall be necessary to fulfill the 
requirements of subsection (c). 

(e) The departments of children’s services or health may consent to the 
release of any sealed adoption records, sealed records or post-adoption records 
or records of birth under this section by an agreed order that is approved by the 
court if any of the conditions of subdivisions (c)(1) — (4) have been met or if the 
departments determine that they have been in error in refusing to release 
requested information pursuant to §§ 36-1-127 — 36-1-131, 36-1-133, 36-1- 
134 and 36-1-135. 

(f)(1) The court may, upon notice to the department of children’s services 

pursuant to subsection (b), order the department to attempt to establish 

contact with any person or entity for the purpose of obtaining any updated 
medical information necessary to assist in the treatment of the adopted 
person or the adopted person’s biological or legal relatives or any person who 
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(2) If the department obtains the information sought under this subsec- 

tion (f), it will report this fact to the court and shall send such information 
directly to the qualified treatment professional who is providing care and 
treatment for the person who sought the information, unless the court, for 
good cause entered in the record, shall order otherwise. 
(g)(1) No contact by a party receiving information pursuant to this section 
who is eligible to request a search under this part for any other person who 
is or may be protected by a contact veto of any kind, or who is an adopted 
person or a person for whom records are maintained as described under 
§ 36-1-127(c)(1)(A), shall be permitted unless the provisions of §§ 36-1-130 
and 36-1-131 have been completed and contact is permissible pursuant to 
those sections. 

(2) The department’s response to the court shall inform the court if any 
person is subject to the protection of a contact veto or if any person is an 
adopted person or a person for whom records are maintained as described 
under § 36-1-127(c)(1)(A). 

(h) This section is supplemental to the previous provisions of this part 


permitting access to records by eligible persons without court orders and shall 
not be construed to be restrictive of those provisions. 


History. 

Acts 1951, ch. 202, § 26 (Williams, 
§ 9572.40); T.C.A. (orig. ed.), § 36-132; Acts 
1985, ch. 40, §§ 1-3; 1989, ch. 533, § 1; T.C.A., 
§ 36-1-131; Acts 1995, ch. 532, § 1; 1996, ch. 
1054, §§ 92-96, 99, 123, 124; 1996, ch. 1079, 
§ 69. 


Compiler’s Notes. 

Former § 36-1-138, concerning adoption of 
adults, was transferred to § 36-1-103. 

For tables of U.S. decennial populations of 


Tennessee counties, see Volume 13 and its 
supplement. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 


Attorney General Opinions. 

Authority to release copies of final adoption 
orders to adoptive parents, OAG 97-020, 1997 
Tenn. AG LEXIS 14 (3/5/97). 


NOTES TO DECISIONS 


1. Disclosure of Information. 

Because all of the electronically stored infor- 
mation data from the Tennessee Department of 
Mental Health and Developmental Disabilities’ 
and the Department of Children’s Services’ 
incident reporting data and another database 
contained highly relevant information on de- 
fendants’ violation of federal law and plaintiffs’ 
federal constitutional rights and because an 


appropriate protective order for discovery and 
trial could avoid disclosures of the identities of 
the children, doctors and other protected per- 
sons, under Fed. R. Evid. 501, the state law 
privileges under T.C.A. §§ 37-1-409(a)(2), 37-1- 
615(b), 37-5-107, 37-1-612, 37-2-408, 36-1-125, 
36-1-126, 36-1-138 did not bar discovery. John 
B. v. Goetz, 879 F. Supp. 2d 787, 2010 U.S. Dist. 
LEXIS 8821 (M.D. Tenn. Jan. 28, 2010). 


36-1-138. Court orders for the release of information from adoption 
and sealed records. [Effective on July 1, 2022. See the 
version effective until July 1, 2022.] 


(a)(l) Any necessary information in the files or the record of an adoption 
proceeding or in an adoption record, sealed adoption record, sealed record, 
post-adoption record or adoption assistance record may be disclosed pursu- 
ant to the requirements of subsection (c), to the party requiring it, upon a 
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written, sworn motion before the court of original jurisdiction of the adoption 

proceeding, or, where the adoption proceeding is not yet filed, in the chancery 

or circuit court of the county where the record is located, or in the chancery or 
circuit court of any county that has a population of one hundred thousand 

(100,000) or greater, according to the 1990 federal census or any subsequent 

census. 

(2) Jurisdiction for motions filed pursuant to subdivision (c)(5) shall be in 
the chancery court for Davidson County. 

(3) If the court that had original jurisdiction was a county court or is a 
court that no longer exists, the chancery court for the county in which such 
court was established shall have jurisdiction to hear the motion, in addition 
to the circuit or chancery courts in counties with a population of one hundred 
thousand (100,000) or more, as established by the 1990 federal census or any 
subsequent census. 

(4) The department, licensed child-placing agency or licensed clinical 
social worker shall, upon request of the party seeking such information, 
disclose to the party the court in which such proceeding was filed and the 
docket number, if known to the department, or the licensed child-placing 
agency, or the licensed clinical social worker, or shall disclose the county in 
which the adoption record, sealed adoption record, or sealed record is located. 
(b) The motion must be served upon the commissioners of children’s services 

and health by certified mail, return receipt requested, or by personal service 
upon the commissioners or a duly designated agent of either commissioner. The 
hearing shall not be held sooner than fifteen (15) days after the return receipt is 
dated or the date of personal service. Failure to obtain service on both 
commissioners, or any hearing held prior to the expiration of the fifteen-day 
service period, shall result in the order entered in the proceeding being void and 
of no effect whatsoever. Each commissioner shall be permitted to file a response 
and may appear through counsel to respond in writing or orally, and may 
appeal any resulting order. 

(c) The record of the adoption proceeding, the adoption record, sealed 
adoption record, sealed record, post-adoption record or adoption assistance 
record may be opened, under whatever conditions the court shall determine 
necessary, if the court finds, for good cause shown, that the best interests of the 
adopted person or of the public require such disclosure, and that one (1) or more 
of the following requirements are met: 

(1) The movant must show that information is needed for purposes of 
treating or preventing a physical, psychological or psychiatric condition 
affecting any person, which is clearly and specifically described by testimony 
or affidavit of a qualified treatment professional. For purposes of this section, 
“qualified treatment professional” means a person licensed by any state or 
federal authority or the duly authorized licensing body of any other govern- 
ment to provide treatment for physical, psychological or psychiatric 
conditions; 

(2) The movant must show that the information is needed for purposes of 
establishing legal status or standing for inheritance or for property rights 
determinations or for the determination of legal relationships for third 
parties; 
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(3) The movant must show that the information is necessary for the movant 
to prosecute or defend a legal proceeding and that alternative information 
sources or other means of accomplishing this end are not available; 

(4) The movant is any public agency that requires the disclosure of the 
information in such record for purposes directly related to its authorized 
duties and that such information cannot be obtained by any other method, or 
that further delay in obtaining information that may be contained in such 
record may result in harm to the adopted person, the adopted person’s 
biological parent or parents or biological or legal relatives, or to the public; 

(5) The movant is an individual who has sought disclosure under $$ 36- 
1-127, 36-1-133, 36-1-134 and 36-1-135, and claims to have been improperly 
denied access to the information so requested by the departments of children’s 
services or health pursuant to those sections; 

(6) The movant is an individual who alleges wrongful denial of access 
pursuant to § 36-1-127(e)(1)(B) or (C); or 

(7) The movant is a lineal descendant of a deceased adopted person or a 
person for whom records are maintained as described in $ 36-1-127(c)(1)(A) 
or is the lineal descendant of such a person who is disabled as defined for 
purposes of appointment of a conservator under title 34. 

(d) In determining whether to order disclosure of information contained in 
the sealed adoption record, sealed record or the post-adoption record, the court 
shall conduct an in camera inspection of the records and shall permit disclosure 
of only such information as shall be necessary to fulfill the requirements of 
subsection (c). | | 

(e) The departments of children’s services or health may consent to the release 
of any sealed adoption records, sealed records or post-adoption records or 
records of birth under this section by an agreed order that is approved by the 
court if any of the conditions of subdivisions (c)(1) — (4) have been met or if the 
departments determine that they have been in error in refusing to release 
requested information pursuant to $$ 36-1-127, 36-1-133, 36-1-134 and 36-1- 
138; 

()(1L) The court may, upon notice to the department of children’s services 
pursuant to subsection (b), order the department to attempt to establish 
contact with any person or entity for the purpose of obtaining any updated 
medical information necessary to assist in the treatment of the adopted 
person or the adopted person’s biological or legal relatives or any person who 
has filed a motion under this section. 

(2) If the department obtains the information sought under this subsection 
(f), it will report this fact to the court and shall send such information directly 
to the qualified treatment professional who is providing care and treatment 
for the person who sought the information, unless the court, for good cause 
entered in the record, shall order otherwise. 

(g) [Deleted by 2021 amendment.] 

(h) This section is supplemental to the previous provisions of this part 
permitting access to records by eligible persons without court orders and shall 
not be construed to be restrictive of those provisions. 
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History. 

Acts 1951, ch. 202, § 26 (Williams, 
§ 9572.40); T.C.A. (orig. ed.), § 36-132; Acts 
1985,.ch. 40, §§ 1-3; 1989, ch. 533, § 1; T:C.A., 
§ 36-1-131; Acts 1995, ch. 532, § 1; 1996, ch. 
1054, §§ 92-96, 99, 123, 124; 1996, ch. 1079, 
§ 69; 2021, ch. 101, §§ 22-24. 


Compiler’s Notes. 

Former § 36-1-138, concerning adoption of 
adults, was transferred to § 36-1-103. 

For tables of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
services shall notify each individual who has 
- registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which amended this section, and its 
effective date [July 1, 2022]. 


Amendments. 

The 2021 amendment deleted “- 36-1-131” 
following “36-1-127” in (c)(5) and (e); deleted 
the last sentence of (c)(7), which read: “The 
effect of any order permitting the lineal descen- 
dant who is permitted to have access pursuant 
to this subdivision (c)(7) shall be to make the 
lineal descendant subject to the contact veto 
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process.”; and deleted former (g), which read: 
“(g)(1) No contact by a party receiving informa- 
tion pursuant to this section who is eligible to 
request a search under this part for any other 
person who is or may be protected by a contact 
veto of any kind, or who is an adopted person or 
a person for whom records are maintained as 
described under § 36-1-127(c)(1)(A), shall be 
permitted unless the provisions of §§ 36-1-130 
and 36-1-131 have been completed and contact 
is permissible pursuant to those sections. 

“(2) The department’s response to the court 
shall inform the court if any person is subject to 
the protection of a contact veto or if any person 
is an adopted person or a person for whom 
records are maintained as described under 
§ 36-1-127(c)(1)(A).” 


Effective Dates. 
Acts 2021, ch. 101, § 31. July 1, 2022. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 848 (1997). 


Attorney General Opinions. 

Authority to release copies of final adoption 
orders to adoptive parents, OAG 97-020, 1997 
Tenn. AG LEXIS 14 (8/5/97). 


NOTES TO DECISIONS 


1. Disclosure of Information. 

Because all of the electronically stored infor- 
mation data from the Tennessee Department of 
Mental Health and Developmental Disabilities’ 
and the Department of Children’s Services’ 
incident reporting data and another database 
contained highly relevant information on de- 
fendants’ violation of federal law and plaintiffs’ 
federal constitutional rights and because an 


appropriate protective order for discovery and 
trial could avoid disclosures of the identities of 
the children, doctors and other protected per- 
sons, under Fed. R. Evid. 501, the state law 
privileges under T.C.A. §§ 37-1-409(a)(2), 37-1- 
615(b), 37-5-107, 37-1-612, 37-2-408, 36-1-125, 
36-1-126, 36-1-138 did not bar discovery. John 
B. v. Goetz, 879 F. Supp. 2d 787, 2010 U.S. Dist. 
LEXIS 8821 (M.D. Tenn. Jan. 28, 2010). 


36-1-139. Penalty for providing false information related to informa- 


tion requests. 


Any person who or entity that knowingly provides false information to the 
department, a licensed child-placing agency or licensed clinical social worker, 
or the court in connection with any of the provisions of §§ 36-1-125 — 36-1-138 
or § 36-1-141, or the rules and regulations of the department that establish 
procedures for search requests or access to records, commits a Class E felony. 


History. 
Acts 1995, ch. 532, § 1. 


Compiler’s Notes. 

Former § 36-1-139 (Acts 1979, ch. 360, § 1; 
T.C.A., § 36-140; Acts 1989, ch. 507, § 2), con- 
cerning the reuniting of siblings after adoption, 
was repealed by Acts 1995, ch. 532, § 1, effec- 
tive January 1, 1996. 


Cross-References. 
Penalty for Class E felony, § 40-35-111. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 848 (1997). 
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36-1-140. Immunity for actions in good faith by department personnel 
and immunity of certain other persons. 


(a) The actions of the personnel of the department, or the departments of 
health, finance and administration, and general services, or their successors, 
undertaken in the performance of their duties pursuant to §§ 36-1-125 — 
36-1-138 or pursuant to § 36-2-318, or those actions of a licensed child-placing 
agency or licensed clinical social worker when acting pursuant to § 36-1-134, 
within the scope of its authority shall be presumed to be undertaken in good 
faith and the personnel of these departments or licensed child-placing agencies 
or the licensed clinical social worker and the officers and agents of the state 
shall thereby be entitled to absolute immunity from any liability, civil or 
criminal, that might otherwise be incurred or imposed. The presumption shall 
only be overcome by clear and convincing evidence that the actions were 
malicious or were for personal gain. 

(b) The absolute immunity of subsection (a) shall extend to information 
provided by any of the entities, their officers, personnel or agents under 
subsection (a) that is obtained from another source and that is either incorrect 
or false. 

(c) No information that is released pursuant to this part concerning a 
biological or legal parent or guardian who voluntarily surrendered or con- 
sented to adoption of a child shall be the basis for any civil liability of the 
biological or legal parent or guardian. 


History. Law Reviews. 

Acts 1995, ch. 582, § 1. Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 


Compiler’s Notes. 

Former § 36-1-140, concerning release of in- 
formation about the adoptee’s biological family, 
was transferred to § 36-1-133. 


36-1-141. Fees for searches, registration of contact vetoes, and copies 
— Promulgation of rules — Forms. [Effective until July 1, 
2022. See the version effective on July 1, 2022.] 


(a)(1)(A) The department shall, by rules promulgated pursuant to the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, 
part 2, establish fees or charges for conducting any search or record 
disclosure, except for those pursuant to § 36-1-135, and for transmission 
of any data in connection with such searches, for: 

(i) Providing any nonidentifying information; 
(ii) Registering requests for contact vetoes; 
(iii) Registering requests with the advance notice of registry; or 
(iv) Providing copies of documents. 
(B) The rules shall provide for waiver of any fees or charges based upon 

a person’s ability to pay. 

(2) Any fees or charges received by the department pursuant to this part 
shall be deposited with the state treasurer in accordance with § 9-4-301. 
(b) The department shall, by rules promulgated pursuant to the Uniform 

Administrative Procedures Act, establish forms that shall be required for use 
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_ by all Tennessee courts, agencies, and persons for: 

(1) Surrenders and parental consents; 

(2) Medical and social history information required by § 36-1-111; 

(3) Revocation of surrenders and parental consents; 

(4) Consents by minors or guardians ad litem required by § 36-1-117; 

(5) Certifications of completion of counseling and the criteria for counsel- 
ing and certifications of the completion of legal service required by 
§ 36-1-111; 

(6) Disclosure forms required pursuant to this part; 

(7) Contact veto forms used in the surrender or parental consents pursu- 
ant to any other requirements of this part, or sworn statement forms 
required for access to records pursuant to any requirements of this part; and 

(8) Releases of information. 

(c)(1) The forms required by subsection (b) shall be promulgated pursuant to 
the Uniform Administrative Procedures Act, and shall be mandatory forms, 
and shall, notwithstanding any law to the contrary, be effective as emer- 
gency rules on the dates any of the sections of this part necessitating their 
promulgation become effective as provided by this part; provided, that the 
provisions of the Uniform Administrative Procedures Act, related to prom- 
ulgation of such forms as permanent rules must be followed. 

(2)(A) Unless otherwise specifically directed by the general assembly, no 

provision of chapter 1054 of the Public Acts of 1996, or any other law that 

may necessitate the modification of any of the mandatory forms that may 
be required by this part or any other title of Tennessee Code Annotated at 
any time shall require the modification of any existing form or use of any 
new form until the department or its successor agency providing adoption 
services under this part pursuant to any executive order or pursuant to 
any other legislation promulgates such form as a permanent rule and such 
rule is effective, or unless it is determined by the department or its 
successor agency providing adoption services under this part pursuant to 
any executive order or pursuant to any other legislation that such change 

must be made under any requirements of § 4-5-209. 

(B) No surrender, revocation, adoption or any other activity requiring 
the use of any form promulgated pursuant to this part shall be defective, 
void or invalid because it is undertaken using any form that is in effect as 
a promulgated and effective rule of the department or its successor agency 
providing adoption services under this part pursuant to any executive 
order or pursuant to any other legislation on the date of such action, 
whether or not any new or amended provision of chapter 1054 of the Public 
Acts of 1996, or any law has been enacted prior to the date of such action, 
until such form has been promulgated and is effective as a permanent 
rule, or as otherwise required by § 4-5-209. It is the intent of the general 
assembly to preclude in any manner questions concerning the validity of 
any adoption or related proceeding or procedure due to the failure or 
inability of the department or its successor agency providing adoption 
services under this part pursuant to any executive order or pursuant to 
any other legislation to make timely changes to such mandatory forms. 
(3) Notwithstanding the provisions of the Uniform Administrative Proce- 

dures Act, or any other provision of chapter 1054 of the Public Acts of 1996, 
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to the contrary, any forms promulgated by the department, or its successor 
state agency providing adoption services under this part pursuant to any 
executive order or pursuant to any other legislation, which forms are related 
to any provisions of this part for the implementation of the contact veto or 
consent to contact or release of identifying information process involving the 
access to records pursuant to this part, shall be effective as emergency rules, 
following approval of such emergency rules by the attorney general and 
reporter, upon the date of the filing of such rules with the secretary of state; 
provided, that the provisions of the Uniform Administrative Procedures Act, 
relative to the promulgation of such rules as permanent rules must be 
followed. 

(d) Any other rules required by the departments of children’s services, 
health, and general services to effect implementation of this part upon the 
effective dates of any sections in this part, including rules establishing fees and 
charges for services, shall, notwithstanding any law to the contrary, be 
effective as emergency rules on the date of filing such rules; provided, that the 
provisions of the Uniform Administrative Procedures Act, related to promul- 
gation of such rules as permanent rules must be followed. 

(e) The departments of children’s services, health, and general services 
shall be authorized to promulgate such other rules pursuant to the Uniform 
Administrative Procedures Act, as may be necessary for the implementation of 
this part. 

(f) The departments of children’s services, health and general services shall 
make master copies of all forms necessary for compliance with chapter 532 of 
the Public Acts of 1995, available to all clerks of courts with adoption or 
surrender jurisdiction, to the administrative office of the courts, to the 
department of children’s services’ county offices, to all licensed child-placing 
agencies and to any persons requesting them. Such master copies may then be 
duplicated and such exact duplicates shall be valid for any use required by this 
part. Master copies may, in addition, be provided to the clerks, the adminis- 
trative office of the courts, the department of children’s services’ county offices, 
to all licensed child-placing agencies and to any persons requesting them by 
any suitable electronic medium as is deemed suitable to each of the depart- 
ments for its purposes. Electronic facsimile copies of the forms prescribed 
under this section shall be valid for use as may be required. 


History. 

Acts 1995, ch. 532, § 1; 1996, ch. 1054, 
§§ 100, 101, 126; 1996, ch. 1079, § 69; 1998, 
ch. 1022, §. 2; 2009, ch. 566,.§. 12. 


Compiler’s Notes. 

Former § 36-1-141 (Acts 1995, ch. 285, §§ 1, 
2; 1986, ch. 767, § 10; 1989, ch. 507, §§ 1, 3-5), 
concerning disclosure of adoption records, was 
repealed by Acts 1995, ch. 532, § 1, effective 
January 1, 1996. 

Acts 1995, ch. 532, referred to in (f), rewrote 
this part and amended several sections in titles 
37, 68 and 71. For codification of this act, see 
the Session Laws Disposition Table in Volume 
13 of the Tennessee Code Annotated. 

Acts 1996, ch. 1054, referred to throughout 


(c), amended numerous sections in this chapter. 
See the Session Laws Disposition Table in Vol- 
ume 13 of the Tennessee Code Annotated. 

Former subdivision (c)(2)(A) was deleted as 
obsolete, and former subdivisions (c)(2)(B) and 
(c)(2)(C) were redesignated as _ subdivisions 
(c)(2)(A) and (c)(2)(B) by the code commission in 
2001. 

Acts 2009, ch. 566, § 12 provided that the 
Tennessee code commission is directed to 
change all references to public necessity rules, 
wherever such references appear in this code, 
to emergency rules, as sections are amended 
and volumes are replaced. 


Law Reviews. 
Adoption and Custody: Current Trends in 
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Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 


36-1-141. Fees for searches, and copies — Promulgation of rules — 
Forms. [Effective on July 1, 2022. See the version effective 
until July 1, 2022.] 


(a)(L)(A) The department shall, by rules promulgated pursuant to the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, part 
2, establish fees or charges for conducting any search or record disclosure, 
except for those pursuant to § 36-1-135, and for transmission of any data 
in connection with such searches, for: 

(it) Providing any nonidentifying information; or 
(it) [Deleted by 2021 amendment.] 
(iit) [Deleted by 2021 amendment. / 
(tv) Providing copies of documents. 
(B) The rules shall provide for waiver of any fees or charges based upon 
a person’s ability to pay. 
(2) Any fees or charges received by the department pursuant to this part 

shall be deposited with the state treasurer in accordance with § 9-4-301. 

(b) The department shall, by rules promulgated pursuant to the Uniform 
Administrative Procedures Act, establish forms that shall be required for use by 
all Tennessee courts, agencies, and persons for: 

(1) Surrenders and parental consents; 

(2) Medical and social history information required by $ 36-1-111; 

(3) Revocation of surrenders and parental consents; 

(4) Consents by minors or guardians ad litem required by §$ 36-1-117; 
(5) Certifications of completion of counseling and the criteria for counsel- 

ing and certifications of the completion of legal service required by § 36-1-111; 
(6) Disclosure forms required pursuant to this part; and 
(7) [Deleted by 2021 amendment. ]/ 

(8) Releases of information. 
(()(1L) The forms required by subsection (b) shall be promulgated pursuant to 

the Uniform Administrative Procedures Act, and shall be mandatory forms, 

and shall, notwithstanding any law to the contrary, be effective as emergency 
rules on the dates any of the sections of this part necessitating their 
promulgation become effective as provided by this part; provided, that the 
provisions of the Uniform Administrative Procedures Act, related to promul- 
gation of such forms as permanent rules must be followed. 
(2)(A) Unless otherwise specifically directed by the general assembly, no 
provision of chapter 1054 of the Public Acts of 1996, or any other law that 
may necessitate the modification of any of the mandatory forms that may be 
required by this part or any other title of Tennessee Code Annotated at any 
time shall require the modification of any existing form or use of any new 
form until the department or its successor agency providing adoption 
services under this part pursuant to any executive order or pursuant to any 
other legislation promulgates such form as a permanent rule and such rule 
is effective, or unless it is determined by the department or its successor 
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agency providing adoption services under this part pursuant to any 

executive order or pursuant to any other legislation that such change must 

be made under any requirements of § 4-5-209. 

(B) No surrender, revocation, adoption or any other activity requiring the 

use of any form promulgated pursuant to this part shall be defective, void 
or invalid because it is undertaken using any form that is in effect as a 
promulgated and effective rule of the department or its successor agency 
providing adoption services under this part pursuant to any executive order 
or pursuant to any other legislation on the date of such action, whether or 
not any new or amended provision of chapter 1054 of the Public Acts of 
1996, or any law has been enacted prior to the date of such action, until 
such form has been promulgated and ts effective as a permanent rule, or as 
otherwise required by § 4-5-209. It is the intent of the general assembly to 
preclude in any manner questions concerning the validity of any adoption 
or related proceeding or procedure due to the failure or inability of the 
department or its successor agency providing adoption services under this 
part pursuant to any executive order or pursuant to any other legislation to 
make timely changes to such mandatory forms. 

(3) Notwithstanding the provisions of the Uniform Administrative Proce- 
dures Act, or any other provision of chapter 1054 of the Public Acts of 1996, 
to the contrary, any forms promulgated by the department, or its successor 
state agency providing adoption services under this part pursuant to any 
executive order or pursuant to any other legislation, which forms are related 
to any provisions of this part for the implementation of the release of 
identifying information process involving the access to records pursuant to 
this part, shall be effective as emergency rules, following approval of such 
emergency rules by the attorney general and reporter, upon the date of the 
filing of such rules with the secretary of state; provided, that the provisions of 
the Uniform Administrative Procedures Act, relative to the promulgation of 
such rules as permanent rules must be followed. 

(d) Any other rules required by the departments of children’s services, health, 
and general services to effect implementation of this part upon the effective dates 
of any sections in this part, including rules establishing fees and charges for 
services, shall, notwithstanding any law to the contrary, be effective as emer- 
gency rules on the date of filing such rules; provided, that the provisions of the 
Uniform Administrative Procedures Act, related to promulgation of such rules 
as permanent rules must be followed. 

(e) The departments of children’s services, health, and general services shall 
be authorized to promulgate such other rules pursuant to the Uniform Admin- 
istrative Procedures Act, as may be necessary for the implementation of this 
part. 

(ff) The departments of children’s services, health and general services shall 
make master copies of all forms necessary for compliance with chapter 532 of 
the Public Acts of 1995, available to all clerks of courts with adoption or 
surrender jurisdiction, to the administrative office of the courts, to the depart- 
ment of children’s services’ county offices, to all licensed child-placing agencies 
and to any persons requesting them. Such master copies may then be duplicated 
and such exact duplicates shall be valid for any use required by this part. 
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Master copies may, in addition, be provided to the clerks, the administrative 
office of the courts, the department of children’s services’ county offices, to all 
licensed child-placing agencies and to any persons requesting them by any 
suitable electronic medium as is deemed suitable to each of the departments for 


its purposes. Electronic facsimile copies of the forms prescribed under this 


section shall be valid for use as may be required. 


History. 

cts 1995, ch. 532, § T; 1996, ch. 1054; 
§§ 100, 101, 126; 1996, ch. 1079, § 69; 1998, 
ch. 1022, § 2; 2009, ch. 566, § 12; 2021, ch. 101, 
8§ 25-27. 


Compiler’s Notes. 

Former § 36-1-141 (Acts 1995, ch. 285, §§ 1, 
2; 1986, ch. 767, § 10; 1989, ch. 507, §§ 1, 3-5), 
concerning disclosure of adoption records, was 
repealed by Acts 1995, ch. 532, § 1, effective 
January 1, 1996. 

Acts 1995, ch. 532, referred to in (f), rewrote 
this part and amended several sections in titles 
37, 68 and 71. For codification of this act, see 
the Session Laws Disposition Table in Volume 
13 of the Tennessee Code Annotated. 

Acts 1996, ch. 1054, referred to throughout 
(c), amended numerous sections in this chapter. 
See the Session Laws Disposition Table in Vol- 
ume 13 of the Tennessee Code Annotated. 

Former subdivision (c)(2)(A) was deleted as 
obsolete, and former subdivisions (c)(2)(B) and 
(c)(2)(C) were redesignated as subdivisions 
(c)(2)(A) and (c)(2)(B) by the code commission in 
2001. 

Acts 2009, ch. 566, § 12 provided that the 
Tennessee code commission is directed to 
change all references to public necessity rules, 
wherever such references appear in this code, 


to emergency rules, as sections are amended 
and volumes are replaced. 

Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which amended this section, and its 
effective date [July 1, 2022]. 


Amendments. 

The 2021 amendment deleted (a)(1)(A)(ii) 
and (a)(1)(A)(ii), which read: “(ii) Registering 
requests for contact vetoes; 

“Gil) Registering requests with the advance 
notice of registry; or”; deleted (b)(7) which read: 
“Contact veto forms used in the surrender or 
parental consents pursuant to any other re- 
quirements of this part, or sworn statement 
forms required for access to records pursuant to 
any requirements of this part; and”; and de- 
leted “contact veto or consent to contact or” 
following “implementation of the” in (c)(3). 


Effective Dates. 
Acts 2021, ch. 101, § 31. July 1, 2022. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Tennessee’s New Adop- 
tion Contact Veto is Cold Comfort to Birth 
Parents, 27 U. Mem. L. Rev. 843 (1997). 


36-1-142. Voluntary delivery of infant to facility, revocation of volun- 
tary delivery, and termination of parental rights. 


(a) Notwithstanding any other law to the contrary and without complying 
with the surrender provisions of this part, any facility, as defined by § 68-11- 
255, shall receive possession of an infant aged two (2) weeks or younger upon 
the voluntary delivery of the infant by the infant’s mother, pursuant to 
§ 68-11-255. 

(b) The facility, any facility employee or any member of the professional 
medical community at such facility shall notify the department of children’s 
services as soon as reasonably possible and no later than twenty-four (24) 
hours after taking possession of an infant under this section. The department 
or the department’s authorized designee shall immediately assume the care, 
custody and control of such infant and shall petition the appropriate court for 
legal custody of such child. 

(c) Voluntary delivery of an infant pursuant to § 68-11-255 and failure of 
the mother voluntarily delivering such child to visit or seek contact with such 
infant for a period of thirty (30) days after the date of delivery, and failure to 
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seek contact with the infant through the department or to revoke the voluntary 
delivery within thirty (30) days after notice was completed pursuant to this 
section, which shall cumulatively be no less than ninety (90) days from the 
date such child was voluntarily delivered to such facility, shall be a basis for 
termination of parental rights pursuant to this part. 

(d)(1) A mother who voluntarily delivers an infant pursuant to § 68-11-255 

may revoke such voluntary delivery by applying to a court that is qualified 

to receive a surrender pursuant to § 36-1-111 no later than thirty (30) days 

after notice was completed under subsection (e). 

(2) After such thirty (30) days, no voluntary delivery pursuant to § 68- 
11-255 shall be set aside except upon clear and convincing evidence of 
duress, fraud or intentional misrepresentation. 

(e)(1) Within ten (10) days of receipt of an infant under this section, the 

department shall give notice once a week for four (4) consecutive weeks in a 

newspaper or other publication of general circulation in the county in which 

such voluntary delivery occurred. The department shall also give such notice 
in any other county for which there are any facts known to the department 
that reasonably indicate the infant’s mother or father may be so located. The 
notice shall include information to provide an opportunity for the putative 
father to claim paternity and for the mother to revoke voluntary delivery. 

Such notice shall describe the infant, identify where and when voluntary 

delivery occurred, specify how and who to contact for follow up and provide 

any other relevant information. ) 

(2) The notice shall specify that failure to seek contact with the infant 
through the department or to revoke the voluntary delivery within thirty 
(30) days of the date of the last publication of notice shall constitute 
abandonment of the infant and of the mother’s interest. 

(3) The notice shall specify that any father of such infant who fails to 
claim paternity by contacting the department or registering with the 
putative father registry pursuant to § 36-2-318 within thirty (30) days of the 
last publication shall be barred from thereafter bringing or maintaining any 
action to establish paternity of the infant. It shall also specify that such 
failure shall constitute abandonment of any right to notice of, or to a hearing 
in, any judicial proceeding for the adoption of such infant and that consent 
of such putative father shall not be required for adoption of the infant. 

(f) The department shall designate one (1) or more persons to serve as a 
contact in the event the mother requires additional information, including but 
not limited to the legal effect of voluntary delivery of the infant, revocation of 
voluntary delivery, availability of relevant social services and follow-up inqui- 
ries once the mother has left the facility. The department shall provide all 
facilities designated to receive infants under this section with the name, phone 
number and other necessary information regarding such contact person. 


History. 
Acts 2001, ch. 388, § 2; 2020, ch. 684, § 1. 


Compiler’s Notes. 

Acts 2001, ch. 388, § 8 provided that the 
departments of children’s services and health 
are authorized to promulgate rules and regula- 


tions pursuant to the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5, 
as necessary to effectuate the provisions of this 
section. 

Acts 2001, ch. 388, § 9 provided that the 
department of health, in conjunction with the 
department of children’s services, shall encour- 
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age and support, to the extent of existing re- 
sources, community programs to raise public 
awareness of the incidence of infant abandon- 
ment and to provide information and interven- 
tion services for parents of unwanted infants. 
Acts 2001, ch. 388, § 11 provided that noth- 
ing in the act shall be construed to be an 
appropriation of funds and no funds shall be 
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obligated or expended pursuant to the act un- 
less such funds are specifically appropriated by 
the General Appropriations Act. 


Attorney General Opinions. 

T.C.A. § 36-1-142 is constitutionally defen- 
sible against a facial challenge, OAG 02-027, 
2002 Tenn. AG LEXIS 28 (3/7/02). 


36-1-143. Post-adoption services to support permanency in adoption. 


(a) The department shall provide post-adoption services in order to reduce 
the risk of adoption dissolution and to support the goal of permanency in 


adoption. 


(b) The department shall provide the following post-adoption services either 
directly or through purchase of service providers: 

(1) Crisis intervention, including the provision of immediate assessment 
and time limited treatment in volatile situations and connecting families to 
long-term adoption sensitive treatment providers; 

(2) Family and individual counseling, including the provision of mental 
health counseling to families and children to address issues challenging 
family communication, integration and other issues that may be threatening 


the family unit; 


(3) Support groups for parents and children, including educational and 
recreational group experiences that bring families and children together 
who share the experience of the adoption process and are family strength 


focused; 


(4) Advocacy, including information and referral services to assist families 
in navigating and accessing services through the community, educational, 
mental health and medical provider systems; 

(5) Respite, including services that provide temporary, nonthreatening 
relief to families and children undergoing challenging circumstances and 


those in crisis; 


(6) Case management services to stabilize volatile family situations, to 
develop short-term intervention plans and to connect the family with 
ongoing services and support systems; and 

(7) Networking of families and community providers, including the pro- 
vision of educational experiences that build a more adoption sensitive 
provider community to be aware of and responsive to families created 


through adoption. 


(c) Post-adoption services are available to: 
(1) Families who have adopted children for whom the department had 
legal responsibility immediately preceding the adoption; and 
(2) Biological families of children adopted through the department. 
(d) Nothing in this section shall be construed to prevent access to records of 
the adopted person as otherwise permitted or required by this part. 
(e) It is the legislative intent that this section shall be carried out subject to 
the availability of funds with which to do so and that this section shall not be 
implemented beyond budgetary limitations. 


36-1-144 
History. 
Acts 2009, ch. 521, § 1. 


Compiler’s Notes. 
Acts 2009, ch. 521, § 2 provided that the 
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rized to promulgate rules and regulations to 
effectuate the purposes of this section. The 
rules and regulations shall be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 


commissioner of children’s services is autho- 


36-1-144. Categories of information to be provided to adoptive family. 


(a) To provide full disclosure about a child to be adopted from the depart- 
ment’s guardianship, the department shall provide to the adoptive family the 
following categories of information, to the extent that they are available: 

(1) Historical and current health information; 

(2) Historical and current educational information; 

(3) Historical and current mental and behavioral health information; 

(4) Nationality, ethnic background, race, and religious preference; 

(5) Other information required for the adoptive family to evaluate its 
ability to provide appropriate care for the child, including daily routine, 
social and emotional well-being, and personality; 

(6) Relevant information about the child’s experience in foster care and 
reasons for coming into care; 

(7) Pertinent prenatal and birth information, including birth date, time of 
birth, weight, and other physical characteristics at birth; and 

(8) Ageneral physical description, including height, weight, hair color, eye 
color, and any other information related to the child’s physical appearance. 
(b) The department shall also provide the following categories of noniden- 

tifying information about the child’s biological or legal family, to the extent 
that they are available: 

(1) Historical and current health information; 

(2) Historical and current educational and occupational information; 

(3) Historical and current mental and behavioral health information; 

(4) Nationality, ethnic background, race, and religious preference; and 

(5) Ageneral physical description, including height, weight, hair color, eye 
color, and any other information related to the physical appearance of the 
child’s biological or legal family. 

(c) Nothing in this section shall be construed to authorize or require the 
release of information that may lead to the discovery of the identity or location 
of the biological or legal relatives of the child to be adopted. 


History. 
Acts 2015, ch. 199, § 2. 


36-1-145. Written contract for post-adoption contact between certain 
parties — Requirements — Enforcement — Modification — 
Termination. 


(a) A prospective adoptive parent or an adoptive parent and a biological 
parent; or a prospective adoptive parent or an adoptive parent, a biological 
parent, and a child who is fourteen (14) years of age or older who is being 
adopted or who has been adopted, may voluntarily enter into a written contract 
for post-adoption contact that permits continued contact between legal rela- 
tives and the child. Unless expressly designated as a moral agreement only 
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and that the agreement is not intended to be legally enforceable, a written 
agreement executed in accordance with this section is a contract for post- 
adoption contact, and is enforceable pursuant to this section. A subject child 
fourteen (14) years of age or older is a necessary party to a contract for 
post-adoption contact and is deemed to have the capacity to enter into a 
contract for purposes of this section. 

(b) Acontract for post-adoption contact may provide for privileges regarding 
an adopted child, including, but not limited to, visitation with the child, contact 
with the child, sharing of information about the child, or sharing of informa- 
tion about biological parents or adoptive parents. 

(c) Acontract for post-adoption contact must be in writing and signed by all 
parties to the agreement and is enforceable pursuant to this section. A verbal 
agreement or written statement not signed by all parties is not enforceable 
under this section. A provision of a contract for post-adoption contact permit- 
ting contact between an adopted child and a person legally restrained from 
contact with the child, or with children generally, is not enforceable under this 
section. A contract for post-adoption contact becomes enforceable under this 
section upon finalization of the anticipated adoption. Unless the parties state 
otherwise in the contract, a contract for post-adoption contact may be enforce- 
able until the child being adopted reaches eighteen (18) years of age. 

(d) As used in this section, “parties” means the prospective adoptive parent 
or adoptive parent, the biological parent, and the child if the child is fourteen 
(14) years of age or older at the time of the contract, but excludes any 
third-party beneficiary to the contract. 

(e) Acontract for post-adoption contact must contain the following warnings 
in at least fourteen (14) point boldface type: 

(1) After the entry of an order of adoption, an adoption cannot be set aside 
due to the failure of an adoptive parent, a biological parent, or the child to 
follow the terms of this contract or a later change to this contract; and 

(2) Adisagreement between the parties or litigation brought to enforce or 
modify this contract shall not affect the validity of the adoption and cannot 
serve as a basis for orders affecting the custody of the child. 

(f) Except as otherwise provided in subdivision (j)(5), the court issuing the 
order of adoption has continuing jurisdiction over enforcement or modification 
of a contract for post-adoption contact. 

(g) A party to a contract for post-adoption contact may file the original 
contract with the court having jurisdiction over the adoption if the contract 
provides for court enforcement or if the contract is silent as to the issue of 
enforcement. A contract filed with the adoption court must be filed in the 
adoption action, unless an action to enforce the contract is filed. An action to 
enforce the contract is a new and independent action. 

(h) A contract for post-adoption contact may be modified or terminated by 
voluntary execution of a modification or termination agreement by all living 
parties to the original contract. A modified contract for post-adoption contact 
may be filed with the court if the contract provides for court enforcement or the 
contract is silent as to enforcement. 

(i) A court shall not set aside an order of adoption, rescind a waiver of 
interest or surrender, or modify an order terminating parental rights due to 
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the failure of a party to comply with any or all the original terms of, or 
subsequent modifications to, a contract for post-adoption contact. 

(j) A biological parent shall not petition the court for modification of a 
contract for post-adoption contact. Only the adoptive parent or the child may 
petition the court to modify a contract for post-adoption contact. For purposes 
of this section, a petition to terminate a post-adoption contract will be 
considered a petition for modification of the contract. Any party may petition 
the court for enforcement of a contract for post-adoption contact. Enforcement 
or modification of an enforceable contract for post-adoption contact must be 
initiated by an appropriate party as follows: 

(1) By delivering a letter, by certified mail or personal service, to all other 
parties to the contract stating with reasonable particularity the enforcement 
or modification sought and the reason for such request; 

(2) The party against whom enforcement or modification is sought has 
thirty (380) days after receipt of the letter to provide a response; 

(3) Ifno response is received within thirty (30) days, or the response is not 
satisfactory to the party initiating enforcement or modification, the adoptive 
parent must seek and obtain, at the parent’s own expense, a written opinion 
from a licensed psychological professional holding a certification equal to or 
greater than that of clinical social worker as to the child’s best interests on 
the issue or issues raised and a recommendation as to whether any or all of 
the requested enforcement or modification should occur, including any other 
recommendations based on the child’s best interests regarding the child’s 
relationship to the parties. The opinion of the psychological professional 
must be completed and provided to the other parties by the adoptive parents 
within ninety (90) days of the delivery of the initial notice; 

(4) If the professional recommendation does not result in a resolution of 
the issues, or if the adoptive parent fails to obtain the opinion of a 
psychological professional within the time provided, the parties shall attend 
mediation within thirty (30) days of the release of the written recommenda- 
tion or within one hundred twenty (120) days of the delivery of the initial 
notice. The parties may agree on a mediator, or a party otherwise authorized 
to do so under this section may file a petition for modification or enforcement 
of the contract before the court that issued the order of adoption and request 
appointment of a mediator. The adoptive parent is responsible for the 
mediation costs; and 

(5) If the issues raised are not resolved after two (2) mediation sessions, 
the mediation reaches an impasse as determined by the mediator, or the 
opposing party refuses to participate in mediation, a party, if permitted 
under this section, may petition the court that issued the order of adoption 
for relief. If the court that issued the order of adoption is not a Tennessee 
court and a biological parent residing in Tennessee is seeking enforcement of 
a contract for post-adoption contact, then the biological parent may petition 
for enforcement of the contract in a court with adoption jurisdiction in the 
county where the biological parent resides. If at that time no party resides in 
this state, the petition may be filed in a court with adoption jurisdiction 
where the child resides. Tennessee law applies to enforcement of contracts 
made pursuant to this section regardless of where the action is filed. The 
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burden of proof is on the party seeking enforcement or modification. The 
standard of proof is a preponderance of the evidence. The best interests of 
the child must be the court’s primary test for determining whether the 
contract should be modified or enforced, but the good faith of all parties, any 
change in circumstances since the contract was executed, and each party’s 
compliance with the contract to date, are also relevant considerations. The 
court may consider such other evidence as is appropriate to reach an 
equitable resolution. 

(k) Any further requests for enforcement or modification based on the same 
or similar allegations made by the same party must be filed at the expense of 
the moving party directly in the court that granted the order for adoption. A 
party determined by the court to be noncompliant must overcome a presump- 
tion of bad faith. 

(1) Court costs and attorney fees incurred by any party to the contract and 
the fees of any attorney for the child incurred under subsection (j)(5) may be 
taxed to all or any parties. The good faith and means of each party are to be 
primary considerations for apportionment of fees and expenses. 

(m) Should an adoptive parent lose legal custody of the child, the process in 
this section to enforce a contract for post-adoption contact must be suspended 
until such time as custody is restored. However, a subsequent custodian may 
choose to comply with the contract as a moral agreement. 

(n)(1) A guardian ad litem appointed for the subject child in a contested 
termination of parental rights is not a necessary party to a contract for 
post-adoption contact. Parties to a proposed agreement shall offer the 
guardian ad litem an opportunity to participate in the negotiation of the 
agreement and to review the final agreement before it is executed, and shall 
provide to the guardian ad litem a copy of the contract for post-adoption 
contact after it is executed. 

(2) If the contract for post-adoption contact is part of an agreed resolution 
to a contested termination of parental or guardianship rights action, then 
the child’s guardian ad litem shall advocate for the best interest of the child 
before the execution of the agreement. The guardian ad litem may request a 
hearing before the court, prior to resolution of the termination of parental or 
guardianship rights action, to offer evidence regarding whether the contract 
for post-adoption contact serves the child’s best interest. The court may 
consider the terms of a contract for post-adoption contact in determining 
whether termination of parental or guardianship rights is in the best 
interest of the child. 

(3) A contract for post-adoption contact may not expand or extend the 
duties of the guardian ad litem after the final resolution of the case in which 
the guardian ad litem is appointed. If a court determines that a child 
requires a guardian ad litem in an action to enforce or modify a contract for 
post-adoption contact, the court may make a new guardian ad litem 
appointment. 


History. 
Acts 2019-ch. 35,.§.2: 2020, ch. 525, $$ 10, 
11. 
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NOTES TO DECISIONS 


1. Application. did not apply to agreements between adoptive 

Agreed order between the parties did not parents and grandparents. Natasha S. v. Madi- 
constitute a valid post-adoption contract agree- son M., — S.W.3d —, 2021 Tenn. App. LEXIS 
ment under this section because this section 155 (Tenn. Ct. App. Apr. 14, 2021). 


36-1-146. Rebuttable presumption that guardian ad litem’s fees di- 
vided equally between parties. 


If a court appoints a guardian ad litem in a pending adoption proceeding, 
there will be a rebuttable presumption that the guardian ad litem’s fees shall 
be divided equally between the parties, excluding the person being adopted; 
provided, that if a party is found by the court to be indigent, the guardian ad 
litem shall charge that party’s portion of the fees to the state through the 
administrative office of the courts claims and payment system, and bill the 
remaining parties at the same hourly rate as paid by the administrative office 
of the courts claims and payment system. 


History. interests of children and encouragement of 
Acts 2019, ch. 409, § 1. adoption, see Acts 2019, ch. 409. 


Compiler’s Notes. 
For Preamble to the act concerning the best 


36-1-147. Private licensed child-placing agencies. 


(a) To the extent allowed by federal law, no private licensed child-placing 
agency shall be required to perform, assist, counsel, recommend, consent to, 
refer, or participate in any placement of a child for foster care or adoption when 
the proposed placement would violate the agency’s written religious or moral 
convictions or policies. 

(b) To the extent allowed by federal law, the department of children’s 
services shall not deny an application for an initial license or renewal of a 
license or revoke the license of a private child-placing agency because of the 
agency’ objection to performing, assisting, counseling, recommending, con- 
senting to, referring, or participating in a placement that violates the agency’s 
written religious or moral convictions or policies. 

(c) To the extent allowed by federal law, a state or local government entity 
shall not deny to a private licensed child-placing agency any grant, contract, or 
participation in a government program because of the agency’s objection to 
performing, assisting, counseling, recommending, consenting to, referring, or 
participating in a placement that violates the agency’s written religious or 
moral convictions or policies. 

(d) Refusal of a private licensed child-placing agency to perform, assist, 
counsel, recommend, consent to, refer, or participate in a placement that 
violates the agency’s written religious or moral convictions or policies shall not 
form the basis of a civil action for either damages or injunctive relief. 


History. 
Acts 2020, ch. 514, § 1. 
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36-1-148. Immunization not condition of adoption — Exceptions. 


The department shall not require an individual or members of the individu- 
al’s household to undergo an immunization as a condition of adopting unless 
the child is under eighteen (18) months of age or has significant documented 
medical needs that would necessitate the caregiver or members of the 
caregiver’s household being immunized. 


History. Effective Dates. 
Acts 2021, ch. 375, § 1. Acts 2021, ch. 375, § 3. May 11, 2021. 
PART 2 
INTERSTATE COMPACT ON ADOPTION AND MEDICAL 
ASSISTANCE 


36-1-201. Terms of compact. 


The Interstate Compact on Adoption and Medical Assistance is hereby 
enacted into law and entered into with all other jurisdictions legally joining 
therein in form substantially as follows: 


INTERSTATE COMPACT ON ADOPTION AND MEDICAL ASSISTANCE 


Article I. Findings 


The party states find that: 

(1) In order to obtain adoptive families for children with special needs, 
prospective adoptive parents must be assured of substantial assistance 
(usually on a continuing basis) in meeting the high costs of supporting and 
providing for the special needs and services required by such children; 

(2) The states have a fundamental interest in promoting adoption for 
children with special needs because the care, emotional stability and general 
support and encouragement required by such children to surmount their 
physical, mental or emotional conditions can be best, and often only, 
obtained in family homes with a normal parent-child relationship; 

(3) The states obtain advantages from providing adoption assistance 
because the customary alternative is for the state to defray the entire cost of 
meeting all the needs of such children; 

(4) The special needs involved are for the emotional, physical 
maintenance of the child, and medical support and services; and 

(5) The necessary assurance of adoption assistance for children with 
special needs, in those instances where children and adoptive parents are in 
states other than the one undertaking to provide the assistance, is to 
establish and maintain suitable substantive guarantees and workable 
procedures for interstate payments to assist with the necessary child 
maintenance, procurement of services, and medical assistance. 


Article II. Purposes 


The purposes of this compact are to: 
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(1) Strengthen protections for the interest of the children with special 
needs on behalf of whom adoption assistance is committed to be paid, when 
such children are in or move to states other than the one committed to make 
adoption assistance payments; and 

(2) Provide substantive assurances and procedures which will promote 
the delivery of medical and other services on an interstate basis to children 
through programs of adoption assistance established by the laws of the party 
states. 


Article III. Definitions 


As used in this compact, unless the context clearly requires a different 
construction: 

(1) “Adoption assistance” means the payment or payments for 
maintenance of a child, which payment or payments are made or committed 
to be made pursuant to the adoption assistance program established by the 
laws of a party state; 

(2) “Adoption assistance state” means the state that is signatory to an 
adoption assistance agreement in a particular case; 

(3) “Child with special needs” means a minor who has not yet attained the 
age at which the state normally discontinues children’s services or twenty- 
one (21) years of age, where the state determines that the child’s disabilities 
warrant the continuation of assistance, for whom the state has determined 
the following: 

(A) That the child cannot or should not be returned to the home of the 
child’s parents; 

(B) That there exists with respect to the child a specific factor or 
condition (such as the child’s ethnic background, age, or membership in a 
minority or sibling group, or the presence of factors such as medical 
condition or disabilities) because of which it is reasonable to conclude that 
such child cannot be placed with adoptive parents without providing 
adoption assistance; 

(C) That, except where it would be against the best interests of the child 
because of such factors as the existence of significant emotional ties with 
prospective adoptive parents while in the care of such parents as a foster 
child, a reasonable, but unsuccessful, effort has been made to place the 
child with appropriate adoptive parents without providing adoption 
assistance payments; 

(4) “Parents” means either the singular or plural of the word “parent;” 

(5) “Residence state” means the state of which the child is a resident by 
virtue of the residence of the adoptive parents; and 

(6) “State” means a state of the United States, the District of Columbia, 
the Commonwealth of Puerto Rico, the Virgin Islands, Guam, the 
Commonwealth of the Northern Mariana Islands, or a territory or 
possession of the United States. 


Article IV. Adoption Assistance 


(1) Each state shall determine the amounts of adoption assistance and other 
aid which it will give to children with special needs and their adoptive parents 
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in accordance with its own laws and programs. The adoption assistance and 
other aid may be made subject to periodic reevaluation of eligibility by the 
adoption assistance state in accordance with its laws. The provisions of this 
Article and of Article V are subject to the limitation set forth in this paragraph. 

(2) The adoption assistance and medical assistance services and benefits to 
which this compact applies are those provided to children with special needs 
and their adoptive parents from the time of the final decree of adoption or the 
interlocutory decree of adoption, as the case may be, pursuant to the laws of 
the adoption assistance state. In addition to the content required by 
subsequent provisions of this Article for adoption assistance agreements, each 
such agreement shall state whether the initial adoption assistance period 
thereunder begins with the final or interlocutory decree of adoption. Aid 
provided by party states to children with special needs during the preadoptive 
_ placement period or earlier shall be under the foster care or other programs of 
the states and, except as provided in paragraph 3 of this Article, shall not be 
governed by the provisions of this compact. 

(3) Every case of adoption assistance shall include an adoption assistance 
agreement between the adoptive parents and the agency of the state 
undertaking to provide the adoption assistance. Every such agreement shall 
contain provisions for the fixing of actual or potential interstate aspects of the 
adoption assistance, as follows: 

(A) An express commitment that the adoption assistance shall be payable 
without regard for the state of residence of the adoptive parents, both at the 
outset of the agreement period and at all times during its continuance; 

(B) Aprovision setting forth with particularity the types of child care and 
services toward which the adoption assistance state will make payments; 

(C) A commitment to make medical assistance available to the child in 
accordance with Article V of this compact; and 

(D) An express declaration that the agreement is for the benefit of the 
child, the adoptive parents and the state and that it is enforceable by any or 
all of them. 

(4) Any services or benefits provided by the residence state and the adoption 
assistance state for a child may be facilitated by the party states on each 
other’s behalf. To this end, the personnel of the child welfare agencies of the 
party states will assist each other and beneficiaries of adoption assistance 
agreements with other party states in implementing benefits expressly 
included in adoption assistance agreements. However, it is recognized and 
agreed that in general children to whom adoption assistance agreements apply 
are eligible for benefits under the child welfare, education, rehabilitation, 
mental health and other programs of their state of residence on the same basis 
as other resident children. 

(5) Adoption assistance payments, when made on behalf of a child in 
another state, shall be made on the same basis and in the same amounts as 
they would be made if the child were in the state making the payments. 


Article V. Medical Assistance 


(1) Children for whom a party state is committed in accordance with the 
terms of an adoption assistance agreement to make adoption assistance 
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payments are eligible for medical assistance during the entire period for which 
such payments are to be provided. Upon application therefor by the adoptive 
parents of a child on whose behalf a party state’s duly constituted authorities 
have entered into an adoption assistance agreement, the adoptive parents 
shall receive a medical assistance identification made out in the child’s name. 
The identification shall be issued by the medical assistance program of the 
residence state and shall entitle the child to the same benefits, pursuant to the 
same procedures, as any other child who is a resident of the state and covered 
by medical assistance, whether or not the adoptive parents are eligible for 
medical assistance. 

(2) The identification shall bear no indication that an adoption assistance 
agreement with another state is the basis for issuance. However, if the 
identification is issued on account of an outstanding adoption assistance 
agreement to which another state is a signatory, the records of the issuing state 
and the adoption assistance state shall show the fact, shall contain a copy of 
the adoption assistance agreement and any amendment or replacement 
therefor, and all other pertinent information. The adoption assistance and 
medical assistance programs of the adoption assistance state shall be notified 
of the identification issuance. 

(3) Astate which has issued a medical assistance identification pursuant to 
this compact, which identification is valid and currently in force, shall accept, 
process and pay medical assistance claims thereon as on any other medical 
assistance eligibilities of residents. 

(4) An adoption assistance state which provides medical services or benefits 
to children covered by its adoption assistance agreements, which services or 
benefits are not provided for those children under the medical assistance 
program of the residence state, may enter into cooperative arrangements with 
the residence state to facilitate the delivery and administration of such 
services and benefits. However, any such arrangements shall not be 
inconsistent with this compact nor shall they relieve the residence state of any 
obligation to provide medical assistance in accordance with its laws and this 
compact. 

(5) A child whose residence is changed from one (1) party state to another 
party state shall be eligible for medical assistance under the medical 
assistance program of the new state of residence. 


Article VI. Joinder and Withdrawal 


(1) This compact shall be open to joinder by any state. It shall enter into 
force as to a state when its duly constituted and empowered authority has 
executed it. 

(2) In order that the provisions of this compact may be accessible to and 
known by the general public and so that its status as law in each of the party 
states may be fully implemented the full text of the compact, together with a 
notice of its execution, shall be caused to be published by the authority which 
has executed it in each party state. Copies of the compact shall be made 
available upon request made of the executing authority in any state. 

(3) Withdrawal from this compact shall be by written notice sent by the 
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authority which executed it to the appropriate officials of all other party states, 
but no such notice shall take effect until one (1) year after it is given in 
accordance with the requirements of this paragraph. 

(4) All adoption assistance agreements outstanding and to which a party 
state is signatory at the time when its withdrawal from this compact takes 
effect shall continue to have the effects given to them pursuant to this compact, 
until they expire or are terminated in accordance with their provisions. Until 
such expiration or termination, all beneficiaries of the agreements involved 
shall continue to have all rights and obligations conferred or imposed by this 
compact and the withdrawing state shall continue to administer the compact 
to the extent necessary to accord and implement fully the rights and 
protections preserved hereby. 


History. 
Acts 1985, ch. 35, § 1; 2011, ch. 47, §§ 27, 28. 


Compiler’s Notes. 

Acts 2011, ch. 47, § 107 provided that noth- 
ing in the legislation shall be construed to alter 
or otherwise affect the eligibility for services or 
the rights or responsibilities of individuals cov- 


ered by the provision on the day before the date 
of enactment of this legislation, which was July 
1p 2010 

Acts 2011, ch. 47, § 108 provided that the 
provisions of the act are declared to be remedial 
in nature and all provisions of the act shall be 
liberally construed to effectuate its purposes. 


36-1-202. Amount of assistance. 


The amounts of adoption assistance and other aid that Tennessee will 
provide to children with special needs in accordance with Article IV of the 
Interstate Compact on Adoption and Medical Assistance shall be determined in 
accordance with § 37-5-106(a)(13). 


History. 
Acts 1985, ch. 35, § 2. 


36-1-203. Documentation of eligibility. 


For the purpose of determining eligibility for any benefit under this part 
from the state of Tennessee, the adoptive parents of any child on whose behalf 
benefits are sought shall annually furnish the department of children’s 
services documentation establishing that the adoption assistance agreement 
continues in force or has been renewed. 


History. 
Acts 1985, ch. 35, § 3; 1996, ch. 1079, § 69. 


36-1-204. Applicability of part. 


This part shall apply only to medical assistance for children under adoption 
assistance agreements from states that have entered into a compact with this 
state under which the other state provides medical assistance to children with 
special needs under adoption assistance agreements made by this state. 
Eligibility of all other children for assistance pursuant to adoption assistance 
agreements entered into by this state shall be determined in accordance with 
the laws and regulations applicable thereto. 
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History. 
Acts 1985, ch. 35, § 4. 


36-1-205. Violations — Penalties. 


Whoever knowingly obtains, or attempts to obtain, or aids, or abets any 
person to obtain, by means of a willfully false statement or representation or 
by impersonation, or other fraudulent device, any assistance on behalf of a 
child or other person pursuant to the Interstate Compact on Adoption 
Assistance and Medical Assistance to which such child or other person is not 
entitled or assistance greater than such child or other person is entitled, 
commits a Class E felony. 


History. Cross-References. 
Acts 1985, ch. 35,.Si5; 1989) ch. 59), 332, Penalty for Class E felony, § 40-35-111. 


36-1-206. Construction — Compliance with federal laws. 


This compact shall, insofar as practical, be construed to be in compliance 
with all federal laws governing adoption assistance and payment for medical 
assistance. In the event subsequent changes in federal law or regulations 
necessitate changes in the text of the compact, the commissioner of children’s 
services is authorized to promulgate such regulations as may be necessary to 
alter the terms of the compact to comply with federal law or regulations. 


History. which is inconsistent with federal law, rule or 
Acts 1985, ch. 35, § 6; 1996, ch. 1079, § 69. regulation shall be deemed to be construed as 
being consistent with federal law, rule or regu- 


. b) 
Compiler’s Notes. ean 


Acts 1996, ch. 1079, § 184 provided: “Any 
provision of this act, or the application thereof, 


PART 3 


ADOPTION CONTACT VETO REGISTRY 
[REPEALED EFFECTIVE JULY 1, 2022.] 


36-1-301. Advance notice system. [Repealed effective July 1, 2022.] 


The object of this part is to establish an advance notice system that enables 
an eligible person to request the department to provide advance notification 
prior to the release of adoption records, sealed records, sealed adoption records, 
post-adoption records, or any other records or papers under § 36-1-127(c) that 
have information regarding such person in order to give the person requesting 
advance notification the opportunity to prepare for the release and any impact 
this might have on the person or the person’s family or associates. If the 
department has received such a request, it shall delay the release of the 
adoption records, sealed records, sealed adoption records, post-adoption re- 
cords, or any other records or papers to another person during the advance 
notice period. 


History. Compiler’s Notes. 
Acts 1998, ch. 1022, § 1; 2021, ch. 101, § 28. Part 3, Chapter 1, Title 36, §§ 36-1-301 - 
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36-1-305, concerning the adoption contract veto 
registry, is repealed by Acts 2021, ch. 101, § 28, 
effective July 1, 2022. 

Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
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services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which repealed this part, and its 
effective date. 


36-1-302. “Advance notice period” defined. [Repealed effective July 1, 
2022.) 


As used in this part, unless the context otherwise requires, “advance notice 
period” means the fifteen-day period from the date of mailing a notice 
regarding the impending release of adoption records, sealed records, sealed 
adoption records, post-adoption records, or any other records or papers to a 
person who has requested that the department provide advance notice prior to 
releasing the information. 


History. 
Acts 1998, ch. 1022, § 1; 2021, ch. 101, § 28. 


Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which repealed this part, and its 
effective date. 


Compiler’s Notes. 

Part 3, Chapter 1, Title 36, §§ 36-1-301 - 
36-1-305, concerning the adoption contract veto 
registry, is repealed by Acts 2021, ch. 101, § 28, 
effective July 1, 2022. 


36-1-303. Persons entitled to file a request for advance notice. [Re- 
pealed effective July 1, 2022.] 


(a) Aperson is entitled to file a request to be given advance notice before any 
adoption record, sealed record, sealed adoption record, post-adoption record, or 
any other records or papers with information regarding that person is released 
to another person if the person seeking to file the request is otherwise eligible 
to receive such information pursuant to this part. 

(b) An eligible person desiring to place that person’s name on the advance 
notice registry shall notify the department in writing on a form provided by the 
department, provide satisfactory proof of identity, and pay any necessary fees. 
The department shall supply the registration form upon request. 


History. 
Acts 1998, ch. 1022, § 1; 2021, ch. 101, § 28. 


Compiler’s Notes. 

Part 3, Chapter 1, Title 36, §§ 36-1-301 - 
36-1-305, concerning the adoption contract veto 
registry, is repealed by Acts 2021, ch. 101, § 28, 


Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which repealed this part, and its 
effective date. 


effective July 1, 2022. 


36-1-304. Advance notice registry. [Repealed effective July 1, 2022.] 


(a) The department shall establish and maintain an advance notice registry. 
Notwithstanding any other law to the contrary, the advance notice registry 
shall not be considered part of the post-adoption record or any other record or 
paper subject to release under § 36-1-127(c), and the information contained in 
the advance notice registry shall be confidential. 

(b) The advance notice registry shall include, but not be limited to, the 
following information: 
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(1) Name of each person who has duly filed an advance notice request; 

(2) Address given by the person as the mailing address at which any 
postal contact by the department with the person should be made; _ 

(3) Date and place of birth of the person filing with the advance notice 


registry; 


(4) Persons or class of persons affected by the request; and 


(5) Advance notice period. 


(c) A person whose name is entered in the advance notice registry shall 
advise the department of any change in the person’s address. 


History. 
Acts 1998, ch. 1022, § 1; 2021, ch. 101, § 28. 


Compiler’s Notes. 

Part 3, Chapter 1, Title 36, §§ 36-1-301 - 
36-1-305, concerning the adoption contract veto 
registry, is repealed by Acts 2021, ch. 101, § 28, 
effective July 1, 2022. 

Acts 2021, ch. 101, § 30 provided that by 


June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which repealed this part, and its 
effective date. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


36-1-305. Promulgation of necessary rules and regulations. [Repealed 


effective July 1, 2022.] 


The department is authorized to promulgate necessary rules and regulations 
to facilitate the implementation of this part in accordance with the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, part 2. 


History. 
Acts 1998, ch. 1022, § 1; 2021, ch. 101, § 28. 


Compiler’s Notes. 

Part 3, Chapter 1, Title 36, §§ 36-1-301 - 
36-1-305, concerning the adoption contract veto 
registry, is repealed by Acts 2021, ch. 101, § 28, 
effective July 1, 2022. 


Acts 2021, ch. 101, § 30 provided that by 
June 1, 2022, the department of children’s 
services shall notify each individual who has 
registered a contact veto at the most recent 
address contained in the contact veto registry 
of this act, which repealed this part, and its 
effective date. 


CHAPTER 2 
PARENTAGE 


Part 1. [Reserved] 
Part 2. [Reserved] 


Part 3. Parentage and Legitimation 


Section 

36-2-301. 
36-2-302. 
36-2-3038. 
36-2-304. 
36-2-305. 


Statement of purpose. 
Chapter definitions. 


Presumption of parentage. 


Custody with mother absent an order of custody. 


Agreement to establish parentage — Complaint to establish parentage — Parties — 


When action may be brought — Order of protection. 


36-2-306. 
36-2-307. 
36-2-308. 
36-2-309. 
36-2-310. 
36-2-311. 
36-2-312. 


Statute of limitations. 
Jurisdiction — Venue. 


Tests to determine parentage. 
Temporary order of support. 
Order of parentage. 

Custody and visitation issues. 


Conduct of trial — Expedited hearings. 
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Section 


36-2-313. 


36-2-314. 
36-2-315. 
36-2-316. 
36-2-317. 
36-2-318. 
36-2-319. 
36-2-320. 
36-2-321. 
36-2-322. 


36-2-401. 
36-2-402. 
36-2-403. 


PARENTAGE 36-2-301 


Inheritance of child from father — Information to commissioner of health — Recovery 
of fees paid by the department of health — New birth certificates. 

[Reserved.] 

Appeals. 

Discrimination against children born out of wedlock — Penalty. 

Official references to illegitimacy. 

Putative father registry. 

Enrollment of child in supporting party’s health care plan. 

License revocation requests. 

Limitations period for child support payment orders. 

Payment of overdue support for children receiving assistance. 


Part 4. Parentage of Children Born of Donated Embryo Transfer 


Single means of establishing parentage — Legislative intent. 
Part definitions. 
Establishing embryo parentage — Relinquishment of rights and responsibilities. 


PART 1 
[RESERVED] 


PART 2 
[RESERVED] 


PART 3 
PARENTAGE AND LEGITIMATION 


36-2-301. Statement of purpose. 


This chapter provides a single cause of action to establish parentage of 
children other than establishment by adoption pursuant to chapter 1 of this 
title, or by acknowledgement of parentage pursuant to § 68-3-203(g), § 68-3- 
302 or § 68-3-305(b). 


History. 


Acts 1997, ch. 477, § 1. 


Law Reviews. 
Family Support and Supporting Families, 68 
Vand. L. Rev. En Banc 153 (2015). 


Legal Rights and Issues Surrounding Con- 
ception, Pregnancy and Birth, 39 Vand. L. Rev. 
597 (1986). 

The Cradle Will Rock: Intentional Misrepre- 
sentation of Paternity, 49 Tenn. B.J. 12 (2013). 


Federal Employees’ Liability Act — Recovery 
For Wrongful Death By Illegitimate Child, 31 
Tenn. L. Rev. 521 (1964). 


1. Standing. 
2. Construction. 


1. Standing. 
Non-biological parent was not a biological 


NOTES TO DECISIONS 


Analysis parent, rendering her without standing to pur- 
sue a parentage action or visitation with the 
child. Pippin v. Pippin, — S.W.3d —, 2020 Tenn. 
App. LEXIS 220 (Tenn. Ct. App. May 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 


509 (Tenn. Oct. 7, 2020). 


parent, legal parent, or step parent, and she did 
not seek to adopt the child; thus, she did not fit 
within any of these statutory definitions of a 


2. Construction. 
Substituting “comparable feminine terms” 
for the words like “man” or “father,” as the 


36-2-302 


non-biological parent proposed, goes beyond 
allowing words written in one gender be con- 
strued, where necessary, to apply to the other, 
and exceeds the purpose of the parentage stat- 
ute; no rights or relationships are created by 
the parentage statutes, only a procedure by 
which the father is able to establish parentage 


36-2-302. Chapter definitions. 
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and as such, recourse to T.C.A. § 1-3-104(b) for 
other purposes is not warranted. Pippin v. Pip- 
pin, — $.W.3d —, 2020 Tenn. App. LEXIS 220 
(Tenn. Ct. App. May 14, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 509 (Tenn. Oct. 
7, 2020). 


As used in this chapter, unless the context otherwise requires: 

(1) “Child born out of wedlock” means a child born to parents who are not 
married to each other when the child was born; 

(2) “Court” means the juvenile court or any trial court with general 


jurisdiction; 


(3) “Father” means the biological father of a child born out of wedlock; 

(4) “Mother” means the biological mother of a child born out of wedlock; 

(5) “Parent” means the biological mother or biological father of a child, 
regardless of the marital status of the mother and father; and 

(6) “Father,” “mother,” and “parent” do not include a biological parent 
whose parental rights have been terminated for a child whose parentage is 


at issue. 


History. 
Acts 1997, ch. 477, § 1. 


Law Reviews. ' 
Family Law — Who is a Mother? Determining 
Legal Maternity in Surrogacy Arrangements in 
Tennessee (Christen Blackburn), 39 U. Mem. L. 
Rev. 349 (2009). 
New-Age Babies and Age-Old Laws: The 


Need for an Intent-Based Approach in Tennes- 
see to Preserve Parent-Child Succession for 
Children of Assisted Reproductive Technology 
(Jane Marie Lewis), 43 U. Mem. L. Rev. 479 
(2012). 

Note: You Are Not the Father! — Parental 
Liabilities and Rights of Sperm Donors in Ten- 
nessee, 47 U. Mem. L. Rev. 597 (2016). 


NOTES TO DECISIONS 


Analysis 


1. Applicability. 
2. Parent. 


1. Applicability. 

Pursuant to T.C.A. § 36-2-302 and T.C.A. 
§ 24-7-112, the biological father was the legal 
father of the child, absent the termination of 
his rights, and a best-interests analysis was 
relevant if an only if termination was appropri- 
ate; the evidence did not support the argu- 
ments of the mother and her husband that the 
biological father willfully failed to visit or sup- 
port the child, as the evidence showed that, 
inter alia: (1) The mother actively concealed the 
child’s parentage; and (2) The mother declined 
the biological father’s offer of support. In re 
T.K.Y., 205 S.W.3d 3438, 2006 Tenn. LEXIS 757 


(Tenn. 2006), rehearing denied, — S.W.3d —, 
2006 Tenn. LEXIS 891 (Tenn. Sept. 19, 2006). 


2. Parent. 

Inasmuch as the Legislature has defined “fa- 
ther,” the court cannot give a gender-neutral 
meaning to that term for purposes of T.C.A. 
§ 36-2-304; to do so would extend both statutes’ 
meanings beyond that set forth in the chapter. 
Statutes governing parentage contemplate a 
biological or genetic connection between the 
child and the putative parent, and as the non- 
biological parent did not have a biological con- 
nection to the child, she could not fit this 
definition. Pippin v. Pippin, — $.W.3d —, 2020 
Tenn. App. LEXIS 220 (Tenn. Ct. App. May 14, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 509 (Tenn. Oct. 7, 2020). 


36-2-303. Custody with mother absent an order of custody. 


Absent an order of custody to the contrary, custody of a child born out of 


wedlock is with the mother. 
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History. 
Acts 1997, ch. 477, § 1. 


36-2-304. Presumption of parentage. 


(a) Aman is rebuttably presumed to be the father of a child if: 

(1) The man and the child’s mother are married or have been married to 
each other and the child is born during the marriage or within three hundred 
(300) days after the marriage is terminated by death, annulment, declara- 
tion of invalidity, or divorce; 

(2) Before the child’s birth, the man and the mother have attempted to 
marry each other in compliance with the law, although the attempted 
marriage is or could be declared illegal, void and voidable; 

(3) After the child’s birth, the man and the mother have married or 
attempted to marry each other in compliance with the law although such 
marriage is or could be declared illegal, void, or voidable; and: 

(A) The man has acknowledged his paternity of the child in a writing 
filed under the putative father registry established by the department of 
children services, pursuant to § 36-2-318; 

(B) The man has consented in writing to be named the child’s father on 
the birth certificate; or 

(C) The man is obligated to support the child under a written voluntary 
promise or by court order; 

(4) While the child is under the age of majority, the man receives the child 
into the man’s home and openly holds the child out as the man’s natural 
child; or 

(5) Genetic tests have been administered as provided in § 24-7-112, an 
exclusion has not occurred, and the test results show a statistical probability 
of parentage of ninety-five percent (95%) or greater. 

(b)(1) Except as provided in subdivision (b)(2), a presumption under subsec- 
tion (a) may be rebutted in an appropriate action. 

(2)(A) If the mother was legally married and living with her husband at 

the time of conception and has remained together with that husband 

through the date a petition to establish parentage is filed and both the 
mother and the mother’s husband file a sworn answer stating that the 
husband is the father of the child, any action seeking to establish 
parentage must be brought within twelve (12) months of the birth of the 
child. In the event that an action is dismissed based upon the filing of such 

a sworn answer, the husband and wife who filed such sworn answer shall 

be estopped to deny paternity in any future action. 

(B) A petition to establish parentage may be brought under this part if 
a dismissal of a petition under the prior legitimization statutes was based 
upon the mother’s marriage to another man at the time of conception or 
upon the petitioner’s lack of standing. In such cases, the requirements of 
subdivision (b)(2)(A) requiring a petition to be filed within twelve (12) 
months of the birth of the child shall not apply. It is the intent of the 
general assembly that putative fathers who filed a cause of action under 
this chapter prior to the July 1, 1997, effective date of Acts 1997, ch. 477, 
and whose action was so dismissed, shall have an opportunity to prosecute 


36-2-304 
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a single cause of action under this part. Thus, the doctrines of res judicata 
and collateral estoppel shall not bar such new or pending action, nor shall 
any statute of limitation that may have run bar such new or pending 
action. It is the clear and unequivocal intent of the general assembly that 
this provision shall be applied retroactively to such petitions to establish 
parentage. No such retroactive application shall, however, abrogate 


§ 36-1-122. 


(3) The standard of proof in an action to rebut paternity shall be by 


preponderance of the evidence. 


(4) In any case, except terminations of parental rights or adoptions under 
this title or title 37, in which the paternity of a child is at issue and an agreed 
order or divorce decree has been entered finding that an individual is not the 
parent of the child, the finding shall not be entitled to preclusive effect 
unless the finding was based upon scientific tests to determine parentage 
that excluded the individual from parentage of the child in question. 

(c) All prior presumptions of parentage established by the previous pater- 
nity and legitimation statutes and cases are abolished. 


History. 
Acts 1997, ch. 477, § 1; 1998, ch. 1098, § 8; 
1999, ch. 339, § 1; 2000, ch. 922, § 4. 


Law Reviews. 

Family Law — Who is a Mother? Determining 
Legal Maternity in Surrogacy Arrangements in 
Tennessee (Christen Blackburn), 39 U. Mem. L. 
Rev. 349 (2009). 

Note: You Are Not the Father! — Parental 


Liabilities and Rights of Sperm Donors in Ten- 
nessee, 47 U. Mem. L. Rev. 597 (2016). 

The Cradle Will Rock: Intentional Misrepre- 
sentation of Paternity, 49 Tenn. B.J. 12 (2013). 


Attorney General Opinions. 

Statute of limitations in paternity proceed- 
ings, OAG 99-099, 1999 Tenn. AG LEXIS 99 
(5/4/99). 


NOTES TO DECISIONS 


Analysis 


Constitutionality. 

. Custody and Kidnapping. 
Illustrative Cases. 
Construction. 


Se OS 


. Constitutionality. 

T.C.A. § 36-2-304 does not impermissibly in- 
terfere with familial privacy interests, or with 
the rights and interests of the husband of a 
woman whose child’s parentage is disputed; 
accordingly, T.C.A. § 36-2-304 is constitutional 
on its face. State ex rel. Cihlar v. Crawford, 39 
S.W.3d 172, 2000 Tenn. App. LEXIS 566 (Tenn. 
Ct. App. 2000). 


2. Custody and Kidnapping. 

Under T.C.A. §§ 39-13-301 and 39-13-302(a), 
removal or confinement is not “unlawful” if it is 
accomplished with the consent of a “parent,” 
and thus defendant, the minor child’s father, 
could not be prosecuted under T.C.A. § 39-13- 
305(a)(2) of especially aggravated kidnapping 
because the indictment failed to allege that 
defendant removed or confined the child by 
force, threat, or fraud, and the removal or 
confinement was not accomplished without the 


consent of a parent because defendant was the 
child’s father. T.C.A. § 36-2-304 did not control 
the resolution of this issue even though defen- 
dant and the child’s mother were never mar- 
ried; because defendant’s motion to dismiss this 
count, filed pursuant to Tenn. R. Crim. P. 12(b), 
required the interpretation of the statute and 
the application of that interpretation to stipu- 
lated, undisputed facts, the matter was capable 
of resolution without determination of the gen- 
eral issue of defendant’s guilt or innocence, and 
the dismissal of the count against defendant 
was proper. State v. Goodman, 90 S.W.3d 557, 
2002 Tenn. LEXIS 547 (Tenn. 2002). 


3. Illustrative Cases. 

Pursuant to T.C.A. § 36-2-302 and T.C.A. 
§ 24-7-112, the biological father was the legal 
father of the child, absent the termination of 
his rights, and a best-interests analysis was 
relevant if an only if termination was appropri- 
ate; the evidence did not support the argu- 
ments of the mother and her husband that the 
biological father willfully failed to visit or sup- 
port the child, as the evidence showed that, 
inter alia: (1) The mother actively concealed the 
child’s parentage; and (2) The mother declined 
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the biological father’s offer of support. In re 
T.K.Y., 205 S.W.3d 343, 2006 Tenn. LEXIS 757 
(Tenn. 2006), rehearing denied, — S.W.3d —, 
2006 Tenn. LEXIS 891 (Tenn. Sept. 19, 2006). 

Although the juvenile court erred in taking 
judicial notice of a paternity test report previ- 
ously entered as an exhibit in proceedings be- 
fore a magistrate, the error was harmless be- 
cause the mother’s copy of the report was 
admissible; because the report showed a statis- 
tical probability of paternity of ninety-nine per- 
cent or greater, the putative father had an 
extremely high burden of proof to rebut the 
statutory presumption of paternity, but he 
failed to meet that burden. In re Michael J., — 
S.W.3d —, 2018 Tenn. App. LEXIS 52 (Tenn. Ct. 
App. Jan. 31, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 303 (Tenn. May 16, 
2018). 

Substituting “comparable feminine terms” 
for the words like “man” or “father,” as the 
non-biological parent proposed, goes beyond 
allowing words written in one gender be con- 
strued, where necessary, to apply to the other, 
and exceeds the purpose of the parentage stat- 
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ute; no rights or relationships are created by 
the parentage statutes, only a procedure by 
which the father is able to establish parentage 
and as such, recourse to T.C.A. § 1-3-104(b) for 
other purposes is not warranted. Pippin v. Pip- 
pin, — $.W.3d —, 2020 Tenn. App. LEXIS 220 
(Tenn. Ct. App. May 14, 2020), appeal denied, 
— 8.W.3d —, 2020 Tenn. LEXIS 509 (Tenn. Oct. 
7, 2020). 


4. Construction. 

Inasmuch as the Legislature has defined “fa- 
ther,” the court cannot give a gender-neutral 
meaning to that term for purposes of T.C.A. 
§ 36-2-304; to do so would extend both statutes’ 
meanings beyond that set forth in the chapter. 
Statutes governing parentage contemplate a 
biological or genetic connection between the 
child and the putative parent, and as the non- 
biological parent did not have a biological con- 
nection to the child, she could not fit this 
definition. Pippin v. Pippin, — S.W.3d —, 2020 
Tenn. App. LEXIS 220 (Tenn. Ct. App. May 14, 
2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 509 (Tenn. Oct. 7, 2020). 


36-2-305. Agreement to establish parentage — Complaint to establish 
parentage — Parties — When action may be brought — 


Order of protection. 


(a) The court may enter an order of parentage upon the agreement of the 
mother and father unless the court on its own motion orders genetic testing. In 
any such agreement, the mother and father must affirmatively acknowledge 
their parentage of the child. Any agreement under this part shall comply with 
the requirements of § 36-2-311. 

(b)(1) Absent an agreement or an acknowledgement of parentage as pre- 

scribed by § 68-3-203(g), § 68-3-302, or § 68-3-305(b), a complaint to 

establish parentage may be filed. Except as hereinafter provided, Tennessee 

Rules of Civil Procedure shall govern all actions under this subsection (b). 

(2) Acomplaint to establish parentage of a child may be filed by: 

(A) The child, if the child has reached the age of majority, or if the child 
is a minor, the child through a guardian or next friend; 

(B) The child’s mother, or if the mother is a minor, the mother’s personal 
representative, parent, or guardian; 

(C) Aman claiming to be the child’s father, or if the man is a minor, the 
man’s parent, guardian, or personal representative; 

(D) The department of human services or its contractor. 

(3) One (1) man or several men may be named as the father. The naming 
of one (1) man as father does not preclude a later suit against another man 
if the court finds that the first man is not the father of the child. 

(4) If an action under this section is brought before the birth of the child, 
all proceedings may be stayed until after the birth, except service of process, 
the taking of depositions to preserve testimony, and the performance of 
genetic testing. 

(5) If the alleged father threatens or attempts to harm the complainant in 
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any manner, the court may enter an order of protection pursuant to chapter 
3, part 6 of this title. Nothing in this subsection (b) shall be construed to alter 
or increase the jurisdiction of the juvenile courts to issue orders of protection 
except when the parties are before the court in connection with a complaint 
filed pursuant to this chapter. 

(6) The action may be commenced by service of a summons as in civil 
cases and tried as a civil action. In the alternative, notice of the filing of the 
complaint shall be delivered to the defendant or the defendant’s represen- 
tative or shall be sent to the defendant at the defendant’s last known 
address. If the defendant fails to make an appearance or file an answer to the 
complaint, the court may proceed as in civil cases or may issue a warrant for 
the apprehension of the defendant, directed to any officer in this state 
authorized to execute warrants, commanding such officer without delay to 
apprehend the defendant and bring the defendant before the court for the 
purpose of having an adjudication as to the paternity of the child, and such 


warrant may be issued to any county of this state. 


History. 
Acts 1997, ch. 477, § 1; 2001, ch. 447, § 1. 


Cross-References. 
Putative father registry, § 36-2-318. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), 
8§ 315, 462. 


Law Reviews. 
Constitutional Law — Constitutionality of 


Statutes of Limitations in Paternity Actions, 13 
Mem. St. U.L. Rev. 263 (1983). 

Family Law — Who is a Mother? Determining 
Legal Maternity in Surrogacy Arrangements in 
Tennessee (Christen Blackburn), 39 U. Mem. L. 
Rev. 349 (2009). 


Attorney General Opinions. 
Personal jurisdiction in paternity cases, OAG 
92-42, 1992 Tenn. AG LEXIS 38 (5/6/92). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Presumption. 


1. Constitutionality. 

T.C.A. § 36-2-305 does not impermissibly in- 
terfere with familial privacy interests, or with 
the rights and interests of the husband of a 
woman whose child’s parentage is disputed; 
accordingly, T.C.A. § 36-2-305 is constitutional 


36-2-306. Statute of limitations. 


on its face. State ex rel. Cihlar v. Crawford, 39 
S.W.3d 172, 2000 Tenn. App. LEXIS 566 (Tenn. 
Ct. App. 2000). 


2. Presumption. 

In a dispute between two men who are pre- 
sumptively a child’s father, a parent’s interest 
and ability to provide monetary and parental 
support are relevant. State ex rel. Cihlar v. 
Crawford, 39 S.W.3d 172, 2000 Tenn. App. 
LEXIS 566 (Tenn. Ct. App. 2000). 


An action to establish the parentage of a child may be instituted before or 
after the birth of the child and until three (3) years beyond the child’s age of 
majority. This chapter shall not affect the relationship of parent and child as 


established in § 31-2-105. 


History. 
Acts 1997, ch. 477, § 1. 


Code Commission Notes. Former subsec- 


tion (b), concerning bringing of paternity ac- 
tions under this chapter on August 16, 1984, 
was deleted as obsolete by the code commission 
in 2005. 
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Attorney General Opinions. 
Statute of limitations in paternity proceed- 


36-2-307. Jurisdiction — Venue. 


PARENTAGE 
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ings, OAG 99-099, 1999 Tenn. AG LEXIS 99 
(5/4/99). 


(a)(1) The juvenile court or any trial court with general jurisdiction shall 
have jurisdiction of an action brought under this chapter; provided, that, in 
any county having a population not less than eight hundred twenty-five 
thousand (825,000) nor more than eight hundred thirty thousand (830,000), 
according to the 1990 federal census or any subsequent federal census, only 
the juvenile court shall have jurisdiction of an action brought under this 


chapter. 


(2) The court shall have statewide jurisdiction over the parties involved in 


the case. 


(b) Any minimum contact relevant to a child’s being born out of wedlock that 
meets constitutional standards shall be sufficient to establish the jurisdiction 
of the courts of Tennessee over the parents for an action under this chapter. 
Any conduct in Tennessee that results in conception of a child born out of 
wedlock shall be deemed sufficient contact to submit the parents to the 
jurisdiction of the courts of Tennessee for action under this chapter. 

(c)(1) The complaint may be filed in the county where the father resides or 

is found, the county where the mother resides or is found, or the county in 

which the child resides or is present when the application is made. However, 

a man who seeks to establish parentage of a child who is the subject of a 

pending petition for adoption pursuant to chapter 1, part 1 of this title, must 

file this petition in the court where the adoption petition is filed. 

(2) Any complaint to establish parentage that may be filed or that is 
pending in any court subsequent to the filing of an adoption petition 
involving the same child shall be transferred for any further proceedings to 
the court where the adoption proceedings are pending on motion of any party 
to the paternity complaint or the adoption petition, on the court’s own 
motion, or upon the request of the court in which an adoption petition is 


pending. 


(3) The adoption court shall have exclusive jurisdiction to determine the 
issues relating to the parentage of the child. 

(4) Any order of parentage entered by any court other than the adoption 
court subsequent to the date of the adoption petition is filed shall be void, 
unless the adoption petition is denied or dismissed. 


History. 
Acts 1997, ch. 477, § 1; 1998, ch. 1098, § 9. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Attorney General Opinions. 
Dismissal of paternity suit for failure to pros- 


ecute, OAG 99-099, 1999 Tenn. AG LEXIS 99 
(5/4/99). 

Transfer of a parentage action properly initi- 
ated a juvenile court to a circuit or chancery 
court, OAG 07-099, 2007 Tenn. AG LEXIS 101 
(7/9/07). 

Jurisdiction over parentage actions in Shelby 
county. OAG 10-91, 2010 Tenn. AG LEXIS 97 
(8/9/10). 
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NOTES TO DECISIONS 


1. Jurisdiction. that the juvenile court no longer has exclusive 
To the extent that T.C.A. §§ 36-2-307(a)(1) jurisdiction over paternity matters. P.E.K. v. 

and 37-1-103 are inconsistent regarding where J.M., 52 S.W.3d 653, 2001 Tenn. App. LEXIS 

actions to establish paternity must be filed, 232 (Tenn. Ct. App. 2001). 

former § 36-2-307 amended § 37-1-103 such 


36-2-308. Conduct of trial — Expedited hearings. 


(a) The trial shall be without a jury. 

(b) Hearings under this section shall be expedited on the court’s civil docket. 

(c) Upon proper motion, default judgment shall be entered against the 
defendant upon showing of service of process on the defendant where the 
defendant has failed to answer or make an appearance within thirty (30) days 
of service of process. 

(d) Bills for the mother’s care during pregnancy and childbirth and genetic 
testing shall be admissible without requiring third party foundation testimony 
and shall constitute prima facie evidence of amounts incurred for such services 
or for testing on behalf of the child. 


History. Law Reviews. 

Acts 1997, ch. 477, § 1. Civil Procedure — Flowers v. Dyer County: 
The Death of the Motion to Dismiss for Lack of 
Subject Matter Jurisdiction, 23 Mem. St. U.L. 
Rev. 409 (1993). 


Cross-References. 
Expedited process for support, title 36, ch. 5, 
part 4. 


36-2-309. Tests to determine parentage. 


(a) Tests for parentage in actions arising pursuant to this part or in any 
actions to determine parentage shall be conducted pursuant to § 24-7-112. 

(b) The state of Tennessee, its officers, employees, agents or contractors 
shall not be liable to any person for, nor be ordered to refund to any person, any 
moneys received pursuant to an order entered pursuant to this part that is 
subsequently set aside by the court due to a finding of nonpaternity of the 
person previously adjudicated as the child’s father. Nothing in this subsection 
(b) shall preclude the issuance of a judgment against the mother or actual 
biological father of the child or children in favor of the person subsequently 
found not to be the father of a child or children. 


History. Statutes of Limitations in Paternity Actions, 13 
Acts 1997, ch. 477, § 1; 1998, ch. 1098,§ 10. Mem. St. U.L. Rev. 263 (1983). 
The Cradle Will Rock: Intentional Misrepre- 


Law Reviews. sentation of Paternity, 49 Tenn. B.J. 12 (2018). 


Constitutional Law — Constitutionality of 


36-2-310. Temporary order of support. 


The court shall, upon motion of the party, enter a temporary order of child 
support pending the final determination of paternity upon a showing of clear 
and convincing evidence of parentage on the basis of genetic tests. 


History. Attorney General Opinions. 
Acts 1997, ch. 477, § 1. Authority to award child support in the ab- 
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sence of a divorce or separation decree. OAG 
12-42, 2012 Tenn. AG LEXIS 42 (3/21/12). 


36-2-311. Order of parentage. 


(a) Upon establishing parentage, the court shall make an order declaring 
the father of the child. This order shall include the following: 

(1) Full names and residential and mailing addresses of the mother, 
father and child, if known; 

(2) Dates of birth and social security numbers of the mother, father and 
the child, if known; 

(3) Father’s place of birth, if known; 

(4) Home telephone number of the mother and the father, if known; 

(5) Driver license numbers of mother and father, if known; 

(6) Name, address and telephone number of mother and father’s employ- 
ers, if known; 

(7) Availability of health insurance to cover the child, if known; 

(8) Determination of the child’s name on the child’s birth certificate; 

(9) Determination of the custody of the child pursuant to chapter 6 of this 
title; 

(10) Determination of visitation or parental access pursuant to chapter 6 
of this title; 

(11)(A) Determination of child support pursuant to chapter 5 of this title. 

When making retroactive support awards pursuant to the child support 

guidelines established pursuant to this subsection (a), the court shall 

consider the following factors as a basis for deviation from the presump- 

tion in the child support guidelines that child and medical support for the 

benefit of the child shall be awarded retroactively to the date of the child’s 

birth: 

(i) The extent to which the father did not know, and could not have 
known, of the existence of the child, the birth of the child, his possible 
parentage of the child or the location of the child; 

Gi) The extent to which the mother intentionally, and without good 
cause, failed or refused to notify the father of the existence of the child, 
the birth of the child, the father’s possible parentage of the child or the 
location of the child; and 

(iii) The attempts, if any, by the child’s mother or caretaker to notify 
the father of the mother’s pregnancy, or the existence of the child, the 
father’s possible parentage or the location of the child; 

(B) In cases in which the presumption of the application of the guide- 
lines is rebutted by clear and convincing evidence, the court shall deviate 
from the child support guidelines to reduce, in whole or in part, any 
retroactive support. The court must make a written finding that applica- 
tion of the guidelines would be unjust or inappropriate in order to provide 
for the best interests of the child or the equity between the parties; 

(C) Deviations shall not be granted in circumstances where, based upon 
clear and convincing evidence: 

(i) The father has a demonstrated history of violence or domestic 
violence toward the mother, the child’s caretaker or the child; 
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(ii) The child is the product of rape or incest of the mother by the 
father of the child; 

(iii) The mother or caretaker of the child, or the child has a reason- 
able apprehension of harm from the father or those acting on his behalf 
toward the mother, the child’s caretaker or the child; or 

(iv) The father or those acting on his behalf, have abused or neglected 
the child; 

(D) Nothing in this subdivision (a)(11) shall limit the right of the state 
of Tennessee to recover from the father expenditures made by the state for 
the benefit of the child, or the right, or obligation, of the Title IV-D child 
support agency to pursue retroactive support for the custodial parent or 
caretaker of the child where appropriate; 

(FE) Any amounts of retroactive support ordered that have been as- 
signed to the state pursuant to § 71-3-124 shall be subject to the child 
support distribution requirements of 42 U.S.C. § 657. In such cases, the 
court order shall contain any language necessary to allow the state to 
recover the assigned support amounts; 

(F) In making any deviations from awarding retroactive support, the 
court shall make written findings of fact and conclusions of law to support 
the basis for the deviation, and shall include in the order the total amount 
of retroactive support that would have been paid retroactively to the birth 
of the child, had a deviation not been made by the court; 

(G)G) In any action for retroactive child support filed on or after July 1, 

2017, retroactive child support shall not be awarded for a period of more 

than five (5) years from the date the action for support is filed unless the 

court determines, for good cause shown, that a different award of 
retroactive child support is in the interest of justice. The burden to show 
that a longer time period of retroactive support is in the interest of 
justice is on the custodial parent. Good cause includes, but is not limited 
to, the following: ; 
(a) The noncustodial parent deliberately avoided service or know- 
ingly impeded or delayed the imposition of a support obligation; 
(6) The noncustodial parent used threats, intimidation, or force to 
prevent or delay the imposition of a support obligation; or 
(c) The custodial parent reasonably feared that the establishment 

of parentage would result in domestic abuse, as defined in § 36-3-601; 

Gi) The court may award retroactive child support for less than the 
five-year-period required by subdivision (a)(11)G) if the court deter- 
mines, for good cause shown, that a different award of retroactive child 
support is in the interest of justice. The burden to show that a shorter 
time period of retroactive support is in the interest of justice is on the 
noncustodial parent; 

(iii) Upon a finding of good cause in accordance with this subdivision 
(a)(11)(G), the court may order retroactive support from the date the 
court determines to be equitable and just; 

(iv) The presumption that child support for the benefit of the child be 
awarded retroactively to the date of the child’s birth contained in the ~ 
child support guidelines shall not apply to any action in which this 
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subdivision (a)(11)(G) is applicable; 
(v) Nothing in this subdivision (a)(11)(G) limits any claim for retro- 
active child support owed to the department of human services; 

(12) Determination of liability for funeral expense to either or both 
parties, if the child is deceased; 

(13) Determination of liability for a mother’s reasonable expenses for her 
pregnancy, confinement and recovery to either or both parties; and 

(14) Determination of the liability for counsel fees to either or both parties 
after consideration of all relevant factors. 

(b) This order may include the following: 

(1) An order of protection; and 

(2) Any provision determined to be in the best interests of the child. 

(c) All provisions of chapter 5 of this title that relate to child support and 
§ 50-2-105 shall apply to support orders issued in any action under this 
chapter. 

(d)(1)(A) When the court enters an order in which the paternity of a child is 
determined or support is ordered, enforced or modified for a child, each 
individual who is a party to any action pursuant to this part shall be 
immediately required to file with the court and, if the case is a Title IV-D 
child support case, shall immediately file with the local Title IV-D child 
support office, for entry into the state registry of support cases, and shall 
update, as appropriate, the parties’ and, for subdivisions (d)(1)(A)(@)-(ii), 
the child’s or children’s: 

(i) Full name and any change in name; 

(ii) Social security number and date and place of birth; 

(iii) Residential and mailing addresses; 

(iv) Home telephone numbers; 

(v) Driver license number; 

(vi) The name, address, and telephone number of the person’s 
employer; 

(vii) The availability and cost of health insurance for the child; and 

(viii) Gross annual income. 
(B) The requirements of this subdivision (d)(1) may be included in the 

court’s order. 

(2) Each individual who is a party must update changes in circumstances 
of the individual for the information required by subdivision (d)(1) within ten 
(10) days of the date of such change. At the time of the entry of the first order 
pertaining to child support after July 1, 1997, clear written notice shall be 
given to each party of the requirements of this subsection (d), procedures for 
complying with this subsection (d) and a description of the effect or failure to 
comply. Such requirement may be noted in the order of the court. 

(3) In any subsequent child support enforcement action, the delivery of 
written notice as required by Rule 5 of the Tennessee Rules of Civil 
Procedure to the most recent residential or employer address shown in the 
court’s records or the Title IV-D agency’s records as required in subdivision 
(d)(1) shall be deemed to satisfy due process requirements for notice and 
service of process with respect to that party if there is a sufficient showing 
and the court is satisfied that a diligent effort has been made to ascertain the 
location and whereabouts of the party. 
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(e) Upon motion of either party, upon a showing of domestic violence or the 
threat of such violence, the court may enter an order to withhold from public 
access the address, telephone number, and location of the alleged victim or 
victims or threatened victim or victims of such circumstances. The clerk of the 


court shall withhold such information based upon the court’s specific order but 


may not be held liable for release of such information. 


History. 
Acts 1997, ch. 477, § 1; 1998, ch. 1098, § 11; 
2008, ch. 361, § 1; 2017, ch. 419, § 1. 


Compiler’s Notes. 

Title IV-D of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 651 
et seq. 

Acts 2008, ch. 361, § 4 provided that the act 
shall apply to any pending case in which the 
judgment of the trial court has not become final 
by June 17, 2008. 


Cross-References. 

Expedited process for support, title 36, ch. 5, 
part 4. 

Termination of Acts 1985, ch. 477, which 
amended this section, § 36-5-110. 


Attorney General Opinions. 

Authority to award child support in the ab- 
sence of a divorce or separation decree. OAG 
12-42, 2012 Tenn. AG LEXIS 42 (3/21/12). 


NOTES TO DECISIONS 


Analysis 


1. Liability for Support. 
2. Findings. 


1. Liability for Support. 

It would be inequitable to require the biologi- 
cal father to pay retroactive child support to his 
child’s mother during the time that she and her 
husband actively prevented the biological fa- 
ther from establishing his paternity and taking 
responsibility for supporting the child; the 
mother and her husband obtained a restraining 
order against the biological father and he was 
rebuffed in his attempt to send the child a 
birthday present. In re T.K.Y., 205 S.W.3d 343, 
2006 Tenn. LEXIS 757 (Tenn. 2006), rehearing 
denied, — S.W.3d —, 2006 Tenn. LEXIS 891 
(Tenn. Sept. 19, 2006). 


2. Findings. 

Vacating of a trial court’s award of a devia- 
tion of child support was appropriate because 
the trial court did not make the findings re- 
quired by statute and the Tennessee Child 
Support Guidelines. As such, the appropriate 
remedy was to remand to the trial court to 
reconsider whether a deviation was warranted, 
and, if the trial court did find that a father was 
entitled to a deviation with regard to retroac- 
tive child support and uncovered medical ex- 
penses, the trial court was to make explicit 
findings Knipper v. Enfinger, — S.W.3d —, 2020 
Tenn. App. LEXIS 393 (Tenn. Ct. App. Aug. 31, 
2020). 


36-2-312. Custody and visitation issues. 


(a) In any case that is brought by the department of human services or its 
contractors, the Title IV-D child support office shall have no authority to 
represent the state of Tennessee on issues of custody or parental access. The 
fact that custody and parental access are sought in a petition that is filed by 
the department or its contractors to comply with this part, or that the court 
orders the department or its contractors to enter the finding of fact or the 
conclusions of law of the court relative to a custody or parental access 
determination in its order, shall not be deemed to make the department or its 
contractors responsible for presenting any evidence on these issues or to have 
any continuing duty to present evidence on these issues in any subsequent 
hearing. The department or its contractors shall have the duty to inform the 
individuals in the Title IV-D case that the department or its contractors will 
not provide legal assistance relative to custody or parental access and that the 
individual has a right to independent counsel for such representation. 
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(b) The department may apply for and utilize any federal grants for the 
purpose of implementing a pilot project for access and visitation programs. The 
department may contract with other persons or entities to establish the pilot 
projects that will be administered by the department; provided, that in 
establishing any such pilot project through contract, the department shall give 
preference to existing family preservation services programs, family resource 
centers, headstart programs and other established programs for children. 


History. to in this section, is compiled in 42 U.S.C. § 651 
Acts 1997, ch. 477, § 1. et seq. 


Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 


36-2-313. Inheritance of child from father — Information to commis- 
sioner of health — Recovery of fees paid by the depart- 
ment of health — New birth certificates. 


(a) When, under this chapter, the relationship of father and child is 
established, the child shall be entitled to inherit from the father as if born to 
the father in wedlock. 

(b) When an order of parentage has been entered, the clerk of the court shall 
transmit to the commissioner of health, on a form prescribed by the commis- 
sioner, a written notification as to such order, together with such other facts as 
may assist in identifying the birth record of the child whose parentage is at 
issue. The form shall contain at a minimum the information required by 
§ 36-2-311(a)(1)-(8). If such order shall be abrogated by a later judgment or 
order of the same or a higher court, that fact shall be immediately communi- 
cated in writing to the commissioner, on a form prescribed by the commis- 
sioner, by the clerk of the court that entered such order, if the information is 
available in the court records. 

(c) The court shall include in each order of parentage an order that the 
nonprevailing party or, if parentage was not contested, the person who is being 
confirmed as the father of the child by the order of parentage, pay into the 
court an amount equal to the sum of any fees required to be paid by the 
department of health, or any successor to the department, for the processing or 
issuance of a birth certificate. Any money paid into court pursuant to this 
subsection (c) shall be received by the clerk and paid out by the clerk as 
required by subsection (d). 

(d) When an order of parentage has been entered, the clerk of the court shall 
immediately transmit a certified copy of the order and the completed applica- 
tion for a new certificate of birth by parentage to the registrar of vital records, 
who shall issue a new certificate of birth by parentage in conformity with the 
rules and regulations of the department of health. Upon receipt of the fee 
required by the department of health, the clerk shall transmit the fee to the 
registrar of vital records. Notwithstanding any law or regulation to the 
contrary, the registrar shall not be required to issue a new certificate of birth 
until the fee is paid. 
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History. Textbooks. 
Acts 1997, ch. 477, § 1; 1998, ch. 1098, § 73; Pritchard on Wills and Administration of 
2007, ch. 138, § 1. Estates (5th ed., Phillips and Robinson), § 849. 


Cross-References. 
Registrar of vital records, § 68-3-104. 


36-2-314. [Reserved.] 


36-2-315. Appeals. 


An appeal from any final order of parentage as provided for in this chapter 
may be taken to the court of appeals pursuant to the Tennessee Rules of 
Appellate Procedure. 


History. Appeals (Frederic S. Le Clercq), 8 Mem. St. 
Acts 1997, ch. 477, § 1. U.L. Rev. 219 (1978). 


Law Reviews. 
The Tennessee Court System — Court of 


36-2-316. Discrimination against children born out of wedlock — 
Penalty. | 


(a) No child born out of wedlock shall be deprived of any civil benefit 
afforded to other citizens by law. 

(b) Any person, including any employee or official of any governmental 
agency, who deprives any person of any civil benefit afforded to other citizens 
by law, by reason of the child being born out of wedlock, commits a Class C 
misdemeanor. 


History. Law Reviews. 
Acts 1997, ch. 477, § 1. The Rhetoric of Equality (Neal Devins), 44 


Cross Raterenhes: Vand. L. Rev. 15 (1991). 


Penalty for Class C misdemeanor, § 40-35- 
ThA. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 849. 


36-2-317. Official references to illegitimacy. 


No explicit references shall be made to illegitimacy in any legal proceeding, 
record, certificates or other papers except the departments of human services 
and health may keep records of out-of-wedlock births. 


History. Law Reviews. 
Acts 1997, ch. 477, § 1. Illegitimacy — Legitimation by Intermar- 
riage of Parents, 21 Tenn. L. Rev. 453 (1950). 
Textbooks. ' 


Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 849. 


36-2-318. Putative father registry. 


(a) The department of children’s services shall establish a putative father 
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registry, which shall be maintained by the department’s adoptions unit in the 
department’s state office in Nashville. 

(b) The registrar of the division of vital records of the department of health 
shall notify the department’s registry of all orders of parentage received by the 
registrar pursuant to § 36-2-311, or of any acknowledgements of parentage 
received by the registrar pursuant to § 68-3-203(g), § 68-3-302 or § 68-3- 
305(b), on a form or by any electronic information exchange method agreed 
upon by the commissioners of children’s services and health. Such notification 
shall occur on a daily basis in order to update the putative father registry on 
a current basis. 

(c) The registry shall contain the names of the persons listed in subdivision 
(e)(3) and any other information required in subdivisions (e)(1)-(3). 

(d)(1) Those persons contained on the registry must be given notice by the 

petitioners in proceedings for the adoption of a child and, except as they may 

waive their rights under subsection (f), must have their parental rights to 
the child terminated prior to entry of an adoption order, as may be required 

pursuant to chapter 1, part 1 of this title, unless they have executed a 

surrender, waiver of interest, or parental consent as provided in chapter 1, 

part 1 of this title. 

(2) Nothing in this section shall be construed to eliminate the require- 
ment to terminate the parental rights of any person if such person meets all 
of the requirements of a legal or biological parent pursuant to § 36-1-117, 
even if such person is not registered. 

(e) The registry shall contain the names of the following persons: 

(1) Those persons, their addresses, if available, the name of the child, and 
the name of the biological mother of the child, if available, for whom the 
registrar of the division of vital records has a record that an order of 
parentage has been entered involving any person and those persons for 
whom the registrar has a record of any acknowledgement of parentage 
executed under § 68-3-203(g), § 68-3-302 or § 68-3-305(b), and their ad- 
dresses, if available, the name of the child, and the name of the biological 
mother of the child appearing on the acknowledgment; 

(2) Those persons who have filed with the registry a certified copy of a 
court order from this state or any other state or territory of the United States 
or any other country that adjudicates such person to be a father of a child 
born out of wedlock, and those persons who have filed with the registry a 
copy of a sworn acknowledgement of parentage executed pursuant to the law 
of this state or pursuant to the law of any other state or territory or any other 
country; or 

(3) Those persons who have filed only a written notice of intent to claim 
paternity of a child with the putative father registry either prior to, or within 
thirty (30) days after, the birth of such child. 

(f)(1) Those persons who have filed only a written notice of intent to claim 

parentage of a child pursuant to subdivisions (e)(2) and (3) shall include with 

such notice of such person’s name, current address and current telephone 
number, if any, and, if filed under subdivision (e)(3), shall include the name 
of the child, if known, for whom such person claims parentage and the name 
of the child’s biological mother and the current legal or physical custodian, 
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and their address and telephone number, if known, any other information 

that may identify the child and the child’s whereabouts. This information 

shall be maintained on the registry. 

(2) The person filing written notice of intent to claim parentage pursuant 
to subdivision (e)(3) shall be responsible for notifying the registry of any 
change of address and telephone number within ten (10) days of that change. 
Failure to do so within the ten-day period shall constitute a waiver of any 
right to notice of any proceedings for the adoption of the child for whom the 
person seeks to claim parentage, unless such person is otherwise entitled to 
notice pursuant to § 36-1-117(b) or (c). 

(g) A person who has filed a notice of intent to claim parentage under 
subdivision (e)(3) may revoke the notice at any time in writing to the registry, 
and upon receipt of such notification by the registry, the notice of intent to 
claim parentage shall be deemed a nullity as of the date it is filed. 

(h) Any notice of intent to claim parentage filed under subsection (e), 
whether revoked or still in effect, may be introduced in evidence by any other 
party, other than the person who filed such notice, in any proceeding in which 
the parentage of a child may be relevant, including proceedings seeking 
payment of child support, medical payments on behalf of the child, or any other 
payments, or that may involve the payment of damages involved in connection 
with such parentage. 

(i) Any person listed on the registry pursuant to subdivisions (e)(1)-(3) by 
the department shall be notified by the department, based upon the informa- 
tion filed with the registry, of any proceedings for the adoption of any child or 
the termination of parental rights of any child of which the department’s state 
office adoption unit has actual notice of filing and for whom the registrant has © 
made a claim of parentage, unless the person has previously executed an — 
unrevoked surrender of the child or waiver of interest pursuant to § 36-1-111, 
or has consented to the child’s adoption in accordance with chapter 1, part 1, 
of this title, or unless the person’s parental rights have been terminated by 
court action. 

(j) A person listed on the registry and entitled to notice of pending adoption 
or termination proceedings under subdivision (e)(3) shall have thirty (30) days — 
from the receipt of such notice to file a complaint for parentage or to intervene 
in the adoption proceedings or termination of parental rights proceedings for 
the purpose of establishing a claim to parentage of the child or to present a 
defense to the termination or adoption case. The failure of such person to file 
a petition to intervene shall be sufficient cause for the court where the adoption 
proceedings or termination proceedings are pending to terminate the parental 
rights, if any, of such person pursuant to § 36-1-113(g)(9)(A)(v). | 

(k) At the time a person files a written notice of intent to claim paternity 
under subsection (e), the registry shall notify such person of the provisions of 
8§ 68-11-255, 36-1-142, 36-1-102(1)(A)(v), and [former] 37-2-402(1)(A)(v), con- 
cerning abandoned infants and shall inform such person that it is the duty of 
such person to make appropriate inquiries concerning any possibly relevant 
birth. 
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History. Prepetition home study, § 36-1-116. 
Acts 1997, ch. 477, § 1; 2001, ch. 388, § 6; Presumption of parentage, § 36-2-304. 
2019, ch. 36, § 30. Termination of parental rights, § 36-1-113. 
Termination of rights of putative father, § 


Cross-References. 
Child born out of wedlock, notice to putative 
father registry, § 36-1-111. 


36-1-117. 


NOTES TO DECISIONS 


1. Establishing Paternity. his alleged paternity, the father failed to file a 
Clear and convincing evidence supported the petition to establish paternity within thirty 
trial court’s termination of a father’s parental days. In re Rilyn S., — S.W.3d —, 2019 Tenn. 


rights on the ground of failure to seek to estab- App. LEXIS 124 (Tenn. Ct. App. Mar. 12, 2019). 
lish paternity because despite having notice of 


36-2-319. Enrollment of child in supporting party’s health care plan. 


(a) In any case in which the court enters an order of support in a case 
enforced under Title IV-D of the Social Security Act (42 U.S.C. § 651 et seq.), 
the court shall enter an order providing for health care coverage to be provided 
for the child or children. 

(b) Section 36-5-501(a)(3) shall apply with respect to enrollment of a child in 
the noncustodial parent’s employer-based health care plan. 


History. 
Acts 1997, ch. 551, § 28; 2001, ch. 447, § 2. 


36-2-320. License revocation requests. 


In establishing paternity or enforcing any provision of child support, if the 
party seeking to establish paternity or to enforce an order of support specifi- 
cally prays for revocation of a license, or if the court determines on its own 
motion or on motion of the party seeking to establish paternity or seeking to 
enforce an order of support that an individual party has failed to comply with 
a subpoena or a warrant in connection with the establishment of paternity or 
enforcement of an order of support, the court may invoke the provisions of 
§ 36-5-101(f)(5). 


History. 
Acts 1997, ch. 551, § 26. 


36-2-321. Limitations period for child support payment orders. 


Judgments for child support payments for each child subject to the order for 
child support pursuant to this part shall be enforceable without limitation as 
to time. — 


History. | 
Acts 1997, ch. 551, § 46. 


36-2-322. Payment of overdue support for children receiving assis- 
tance. 


In any case in which a child is receiving assistance under a state program 
funded under the Social Security Act, Title IV-A (42 U.S.C. § 601 et seq.), 
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including, but not limited to, temporary assistance as provided under title 71, 
chapter 3, part 1, and the payment of support for such child is overdue, then, 
the department of human services may issue an administrative order, direct- 
ing an individual who owes overdue support to such a child to pay the overdue 
support in accordance with a plan for payment of all overdue support or to 
engage in work activities, as otherwise required and defined by § 36-5-113. 


History. 
Acts 1997; ch. 551,;,§ 49; 1998, ch. 1098, 
Sidi. 


PART 4 


PARENTAGE OF CHILDREN BORN OF DONATED 
EMBRYO TRANSFER 


36-2-401. Single means of establishing parentage — Legislative intent. 


This chapter provides a single means to establish parentage of children born 
of donated embryo transfer to recipient intended parent. It is intended to 
promote the interests of children who may be born as a result of donated 
embryo transfer. It is the intent that no adoption pursuant to chapter 1 of this 
title or no parentage pursuant to chapter 3 of this title shall be required to 
create parentage in recipient intended parent pursuant to this part. 


History. 
Acts 2018, ch. 309, § 1. 


NOTES TO DECISIONS 


1. Standing. sue a parentage action or visitation with the 
Non-biological parent was not a biological child. Pippin v. Pippin, — S.W.3d —, 2020 Tenn. 
parent, legal parent, or step parent, and shedid App. LEXIS 220 (Tenn. Ct. App. May 14, 2020), 


not seek to adopt the child; thus, she did not fit appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
within any of these statutory definitions of a 509 (Tenn. Oct. 7, 2020). 


parent, rendering her without standing to pur- 


36-2-402. Part definitions. 


As used in this part: 

(1) “Embryo” or “human embryo” means an individual fertilized ovum of 
the human species from the single-cell stage to eight-week development; 

(2) “Embryo parentage” means the acceptance of rights and responsibili- 
ties for an embryo by a recipient intended parent; 

(3) “Embryo relinquishment” or “legal transfer of rights to an embryo” 
means the relinquishment of rights and responsibilities by the person or 
persons who hold the legal rights and responsibilities for an embryo; 

(4) “Embryo transfer” means the medical procedure of physically placing - 
an embryo into the uterus of a female recipient intended parent; 

(5) “Legal embryo custodian” means the person or entity, including an 
embryo transfer clinic, who hold the legal rights and responsibilities for a 
human embryo and who relinquishes said embryo to another person; and 

(6) “Recipient intended parent” means a person or persons who receive a 
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relinquished embryo and who accepts full legal rights and responsibilities 
for such embryo and any child that may be born as a result of embryo 
transfer. 


History. 
Acts 2013, ch. 309, § 1. 


36-2-403. Establishing embryo parentage — Relinquishment of rights 
and responsibilities. 


(a)(1) A legal embryo custodian may relinquish all rights and responsibili- 
ties for an embryo prior to embryo transfer. A written contract shall be 
entered into as appropriate when establishing embryo parentage prior to 
embryo transfer for the legal transfer of rights to an embryo and to any child 
that may result from the embryo transfer: 
(A) Between legal embryo custodians and the embryo transfer clinic; or 
(B) Between a legal embryo custodian and each recipient intended 
parent. 

(2) The contract shall be signed, as appropriate, by each legal embryo 
custodian for such embryo, by the embryo transfer clinic or by each recipient 
intended parent in the presence of a notary public. Initials or other 
designations may be used if the individuals desire anonymity. 

(b) If the embryo was created using donor gametes, the sperm or oocyte 
donors who irrevocably relinquished their rights in connection with in vitro 
fertilization shall not be entitled to any notice of the embryo relinquishment, 
nor shall their consent to the embryo relinquishment be required. 

(c) Upon embryo relinquishment by each legal embryo custodian pursuant 
to subsection (a), the legal transfer of rights to an embryo shall be considered 
complete at the time of thawing or to such other time as the parties may agree, 
and the embryo transfer shall be authorized. 

(d) A child born to a recipient intended parent as the result of embryo 
relinquishment pursuant to subsection (a) shall be presumed to be the legal 
child of the recipient intended parent; provided, that each legal embryo 
custodian and each recipient intended parent has entered into a written 
contract pursuant to this part. 

(e) Any and all prior legal embryo custodians whose donation of an embryo 
has resulted in the birth of a child to a recipient intended parent pursuant to 
subsection (a) shall have no rights or responsibilities with such child and of the 
child to them. 


History. 
Acts 2018, ch. 309, § 1. 


CHAPTER 3 
MARRIAGE 


Part 1. License 


Section 
36-3-101. Prohibited degrees of relationship. 
36-3-102. Second marriage before dissolution of first prohibited — Effect of absence for five years. 


Section 


36-3-103. 
36-3-104. 
36-3-105. 
36-3-106. 
36-3-107. 
36-3-108. 
36-3-109. 
36-3-110. 
36-3-111. 
36-3-112. 
36-3-113. 


36-3-301. 
36-3-302. 
36-3-303. 
36-3-304. 
36-3-305. 
36-3-306. 


36-3-307. 
36-3-308. 


36-3-401. 
36-3-402. 
36-3-403. 
36-3-404. 
36-3-405. 


36-3-501. 
36-3-502. 
36-3-503. 
36-3-504. 
36-3-505. 


36-3-601. 
36-3-602. 
36-3-603. 
36-3-604. 
36-3-605. 
36-3-606. 
36-3-607. 
36-3-608. 
36-3-609. 
36-3-610. 


36-3-611. 
36-3-612. 
36-3-613. 
36-3-614. 


36-3-615. 
36-3-616. 


36-3-617. 
36-3-618. 
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License required — County of issuance. 

Conditions precedent to issuance of license. 

Minimum age of applicant for license. 

Consent of parent, guardian, next of kin, agency or custodian — “Parent” defined. 

[Reserved.] 

Forced marriage prohibited — Civil action. 

Issuance of license to drunks, insane persons or imbeciles forbidden. 

Contest of issuance. 

County clerk violating law — Penalty. 

Fraudulently signing or using false documents — Misdemeanor. 

Marriage between one man and one woman only legally recognized marital contract. 
[See Compiler’s Note.] 


Part 2. [Reserved] 
Part 3. Ceremony 


Persons who may solemnize marriages. 

Formula not required. 

Return of license to clerk — Penalty for failure to return — Society of Friends. 

Form of certificate. 

Solemnizing marriage between incapable persons — Misdemeanor. 

Marriage consummated by ceremony not invalidated by failure to comply with law — 
Restriction. 

Nickname in license does not invalidate marriage. 

Marriages during War Between the States validated. 


Part 4. Breach of Marriage Contract 


Proof of contract. 

Plaintiffs testimony — Corroboration required. 

Questions considered in determining damages. 

Measure of damages when defendant over sixty (60) years of age. 
Joinder with other actions prohibited. 


Part 5. Property Rights of Spouses 


Enforcement of antenuptial agreements. 

Creditor’s rights. 

Antenuptial debts of wife — Nonliability of husband. 

Disabilities of coverture removed from married women — Statute of limitations. 
Tenancies by entirety unaffected. 


Part 6. Domestic Abuse 


Part definitions. 

Petition — Venue. 

Duration of protection order — Petition for protection order in divorce action. 

Forms. 

Ex parte protection order — Hearing — Extension. 

Scope of protection order. 

Bond not required. 

Duration of protection order — Modification. 

Effectiveness of order of protection — Service. 

Violation of order or consent agreement — Civil or criminal contempt — Financial 
penalty. 

Arrest for violation of protection order. 

Contempt hearing. 

Leaving residence or use of necessary force — Right to relief unaffected. 

Effect of failure to contest parentage — Order of protection pending parentage tests and 
comparisons. 

Notification to victim that family or household member arrested for assault may be 
released on bond. 

Domestic violence community education fund. 

Protection order — Filing costs and assistance. 

Purpose — Legislative intent. 
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Section 

36-3-619. Officer response — Primary aggressor — Factors — Reports — Notice to victim of legal 
rights — Ex parte protection order. 

Seizure of weapons in possession of alleged domestic abuser. 

Wireless telephone service for victims of domestic violence. 

Out-of-state protection orders. 

Confidentiality of records of shelters, centers, providers. 

Death review teams established — Protocol — Composition of teams — Disclosure of 
communications — Authority to subpoena. 

Dispossession of firearms. 

Authorization to carry handgun after order of protection granted and while application 
for temporary handgun permit pending. 

Lifetime order of protection. 


36-3-620. 
36-3-621. 
36-3-622. 
36-3-623. 
36-3-624. 


36-3-625. 
36-3-626. 


36-3-627. 
Part 7. Alienation of Affections 


36-3-701. Tort action abolished. 


PART 1 
LICENSE 


36-3-101. Prohibited degrees of relationship. 


Marriage cannot be contracted with a lineal ancestor or descendant, nor the 
lineal ancestor or descendant of either parent, nor the child of a grandparent, 
nor the lineal descendants of husband or wife, as the case may be, nor the 
husband or wife of a parent or lineal descendant. 


tutional Approach To Same-Sex Marriage, 5 
Tenn. J. L. & Pol’y 71 (2009). 

Family Support and Supporting Families, 68 
Vand. L. Rev. En Banc 153 (2015). 

Informal Marriages in Tennessee — Mar- 
riage by Estoppel, by Prescription, and by Rati- 
fication, 3 Vand. L. Rev. 610 (1950). 

The Paradox of Family Privacy, 53 Vand. L. 


History. 

Code 1858, § 2436 (deriv. Acts 1829, ch. 23, 
§ 18); Shan., § 4185; Code 1932, § 8408; 
T.C.A. (orig. ed.), § 36-401. 


Cross-References. 
Incest, criminal penalty, § 39-15-302. 


Textbooks. Rev. 527 (2000). 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Marriage, § 3. Attorney General Opinions. 


Performance of ceremony by judge not judi- 
cial act, OAG 97-011, 1997 Tenn. AG LEXIS 21 
(2/6/97). 


Law Reviews. 
Due Process and Equal Protection: A Consti- 


NOTES TO DECISIONS 


nessee regardless of whether the marriage was 
entered into in Tennessee or in another state 


1. Marriage Void. 
This statute is expressive of settled public 


policy in this state regarding public morals and 
good order in society, and a marriage entered 
into in violation of the statute is void in Ten- 


36-3-102. Second marriage before 


where the marriage would be valid. Rhodes v. 
McAfee, 224 Tenn. 495, 457 S.W.2d 522, 1970 
Tenn. LEXIS 348 (1970). 


dissolution of first prohibited — 


Effect of absence for five years. 


A second marriage cannot be contracted before the dissolution of the first. 
But the first shall be regarded as dissolved, for this purpose, if either party has 
been absent five (5) years, and is not known to the other to be living. 


36-3-102 


History. 

Code 1858, § 24388 (deriv. Acts 1829, ch. 23, 
§ 16); Shan., § 4188; Code 1932, § 8411; 
T.C.A. (orig. ed.), § 36-404. 


Cross-References. 

Absence of five years as defense to prosecu- 
tion for bigamy, § 39-15-301. 

Remarriage after absence of two years, dis- 
solution of final or second marriage, § 36-4- 
128. 


DOMESTIC RELATIONS 


344 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 516. 


Law Reviews. 

Use of Presumptions in Proving the Exis- 
tence of Marriage Relationships in Tennessee 
(Richard T. Doughtie), 5 Mem. St. U.L. Rev. 409 
(1975). 


NOTES TO DECISIONS 


Analysis 


. Engagement of Married Person. 

. Presumption of Dissolution of Marriage. 
—Rumor of Death or Divorce. 

. Marriage Within Five Years. 

. Marriage After Five Years. 

Estoppel. 

. Child Support. 

. Miscellaneous. 


RP ONMHMAWNH 


. Engagement of Married Person. 

A marriage engagement is illegal, and will 
not sustain an action for the breach, where the 
plaintiff was a married woman at the time of 
the engagement, and the same was made 
within five years after the disappearance of the 
plaintiffs husband who had deserted her, and 
was not known to be living. Johnson v. Iss, 114 
Tenn. 114, 85 S.W. 79, 1904 Tenn. LEXIS 76, 
108 Am. St. Rep. 891 (1904). 

The illegality of the engagement of a married 
person is not cured by the fact that the mar- 
riage was not to take place until after the five 
years prescribed by statute had expired, or 
until plaintiff had procured a divorce from her 
husband. Such contracts are immoral and 
against public policy. Johnson v. Iss, 114 Tenn. 
114, 85 S.W. 79, 1904 Tenn. LEXIS 76, 108 Am. 
St. Rep. 891 (1904). 


2. Presumption of Dissolution of Mar- 
riage. 

Where a man, a resident of Tennessee, cel- 
ebrated a second marriage in Arkansas, stating 
at the time that he was a resident of the state of 
Ohio, the court records of states other than that 
of Tennessee need not be searched, in order to 
rebut the presumption that there was a divorce. 
Payne v. Payne, 142 Tenn. 320, 219 S.W. 4, 1919 
Tenn. LEXIS 61 (1920). 

The presumption of divorce in favor of the 
legality of a second marriage is not for the 
benefit of the parties, or intended to allow the 
bigamous wife or the bigamous husband to 
prevail over a legal spouse, or a legal marriage. 
Payne v. Payne, 142 Tenn. 320, 219 S.W. 4, 1919 
Tenn. LEXIS 61 (1920). 

The presumption in favor of the legality of a 
second marriage that the person celebrating 
the marriage has obtained a divorce is one of 


fact, and may be rebutted. Payne v. Payne, 142 
Tenn. 320, 219 S.W. 4, 1919 Tenn. LEXIS 61 
(1920). 


3. —Rumor of Death or Divorce. 

Honest belief with respect to divorce and 
death of former spouse may not be rested on 
mere rumor, but should be based on investiga- 
tion of the report. White v. State, 157 Tenn. 446, 
9 S.W.2d 702, 1928 Tenn. LEXIS 207 (1928). 


4, Marriage Within Five Years. 

Second marriage within five-year period un- 
der honest belief that divorce had been granted 
is no defense to bigamy charge. Moody v. T. H. 
Hays & Sons, 189 Tenn. 666, 227 S.W.2d 20, 
1950 Tenn. LEXIS 406 (1950). 


5. Marriage After Five Years. 

Second marriage after lapse of five-year pe- 
riod is not consummated at peril, if where- 
abouts of spouse during five-year period is 
unknown. Moody v. T. H. Hays & Sons, 189 
Tenn. 666, 227 S.W.2d 20, 1950 Tenn. LEXIS 
406 (1950). 

Surviving spouse was not barred from com- 
pensation for death of second husband who she 
married after seven years of absence by first 
husband even though she made no investiga- 
tion to determine first husband’s whereabouts. 
Moody v. T. H. Hays & Sons, 189 Tenn. 666, 227 
S.W.2d 20, 1950 Tenn. LEXIS 406 (1950). 


6. Estoppel. 

Application of marriage by estoppel to a void, 
bigamous marriage would result in the court’s 
recognition of a void marriage that the parties 
cannot ratify; furthermore, application of the 
doctrine would contravene T.C.A. § 36-3-102 
and T.C.A. § 36-3-306 and the public policy of 
Tennessee by condoning the bigamous mar- 
riage. Guzman v. Alvares, 205 S.W.3d 375, 2006 
Tenn. LEXIS 605 (Tenn. July 11, 2006). 


7. Child Support. 

Although the parties’ marriage was void be- 
cause it was bigamous, that did not affect the 
legitimacy of the parties four children; however, 
the trial court did not specify in its order 
whether the ten thousand one hundred sev- 
enty-six dollars constituted net income or gross 
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income and did not explain how it computed the 
father’s income and his child support obliga- 
tion. Guzman v. Alvares, 205 S.W.3d 375, 2006 
Tenn. LEXIS 605 (Tenn. July 11, 2006). 


8. Miscellaneous. 
Civil statutes rendering bigamous marriages 


MARRIAGE 


36-3-103 


dants charged with bigamy, nor do they shield 
defendants from prosecution under 18 U.S.C. 
§ 1015(a) for failing to disclose overlaps in 
marital relations on citizenship applications or 
to officers of the United States government. 
United States v. Ali, 557 F.3d 715, 2009 FED 


App. 73P, 2009 U.S. App. LEXIS 4029 (6th Cir. 
Feb. 27, 2009). 


void ab initio such as O.C.G.A. § 19-3-2(a)(3) 
and T.C.A. § 36-3-102 do not exonerate defen- 


36-3-103. License required — County of issuance. 


(a) Before being joined in marriage, the parties shall present to the minister 
or officer a license under the hand of a county clerk in this state, directed to 
such minister or officer, authorizing the solemnization of a marriage between 
the parties. Such license shall be valid for thirty (30) days from its issuance by 
the clerk. 

(b) All existing marriages that occurred before March 24, 1986, are vali- 
dated if a marriage certificate was signed by the county clerk either from a 
county in which the female did not reside or from a county where the marriage 
was not solemnized. 

(c)(1) The county clerk issuing a marriage license is hereby authorized to 
record and certify any license used to solemnize a marriage that is properly 
signed by the officiant when such license is returned to the issuing county 
clerk. The issuing county clerk shall forward the record to the office of vital 
records to be filed and registered with such office. If a license issued by a 
county clerk in Tennessee is used to solemnize a marriage outside Tennessee, 
such marriage and parties, their property and their children shall have the 
same status as if the marriage were solemnized in this state. A county clerk 
is prohibited from issuing a license for a marriage that is prohibited in this 
state. 

(2) All existing marriages occurring prior to May 2, 1989, by the authority 
of a Tennessee license, properly signed and certified by the officiant, are 
validated and the issuing clerk is authorized to record such license when it 
is returned to the issuing county clerk and to forward the record to the office 
of vital records to be filed and registered with such office. 


History. 

Code 1858, § 2441 (deriv. Acts 1778, ch. 7, 
§§ 2, 3); Shan., § 4191; Code 1932, § 8414; 
Acts 1976, ch. 539; § 1; T.C.A. (orig. ed.), § 36- 
405; Acts 1986, ch. 582, §§ 1, 2; 1989, ch. 224, 
§ 1; 1996, ch. 1031, § 2. 


Cross-References. 

License fees, § 8-21-701. 

Privilege tax on marriage license, § 67-4- 
502. 


Law Reviews. 
Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 


Attorney General Opinions. 
Constitutionality of 1996 amendment, OAG 
96-016, 1996 Tenn. AG LEXIS 11 (2/13/96). 
Legality of marriage without a Tennessee 
license, OAG 06-110, 2006 Tenn. AG LEXIS 119 
(7/12/06). 


NOTES TO DECISIONS 


Analysis 


1. Invalid License. 
2. Signatures. 


3. Estoppel. 


1. Invalid License. 
Alleged license issued by a former deputy 


36-3-104 


clerk was invalid where parties to marriage 
were informed that person issuing license was 
no longer a deputy clerk. Horn v. Shelton, 6 
Tenn. Civ. App. (6 Higgins) 530 (1916). 


2. Signatures. 

The statutes governing marriage licenses do 
not required either the bride’s or the groom’s 
signature on the marriage license. Aghili v. 
Saadatnejadi, 958 S.W.2d 784, 1997 Tenn. App. 
LEXIS 415 (Tenn. Ct. App. 1997). 
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3. Estoppel. 

Plaintiffs could not proceed with a loss of 
consortium claim as a result of an accident 
pursuant to T.C.A. § 25-1-106 because they 
were not legally married in that they had no 
valid license as required under T.C.A. §§ 36-3- 
103 and 36-3-109, a common law marriage was 
not recognized in Tennessee, and marriage by 
estoppel was not established. Becker v. Judd, 
646 F. Supp. 2d 923, 2009 U.S. Dist. LEXIS 
73684 (M.D. Tenn. Aug. 19, 2009). 


36-3-104. Conditions precedent to issuance of license. 


(a) No county clerk or deputy clerk shall issue a marriage license until the 
applicants make an application in writing, stating the names, ages, addresses 
and social security numbers of both the proposed male and female contracting 
parties and the names and addresses of the parents, guardian or next of kin of 
both parties. The application shall be sworn to by both applicants. Should 
either individual be incarcerated, the inmate shall not be made to appear but 
shall submit a notarized statement containing the name, age, current address 
and a name and address of the individual’s parents, guardian or next of kin. If 
an applicant has a disability that prevents the applicant from appearing, the 
applicant may submit a notarized statement containing the person’s name, 
age, current address and the names and address of the parents, guardian or 
next of kin. 

(b)(1) If an applicant is a member of the armed forces of the United States 

stationed in another country in support of combat or another military 

operation, the applicant shall submit: 


(A) A notarized statement containing the applicant’s name, age, ad- 
dress in the United States, if applicable, and the names and addresses of 
the applicant’s parents, guardian, or next of kin; 

(B) A certified copy of the applicant’s deployment orders; and 

(C) An affidavit from the battalion, ship, or squadron commander, as 
applicable, notarized by the judge advocate stating that the applicant is 


deployed. 


(2) A person submitting a statement under subdivision (b)(1) who intends 
to appear for the marriage ceremony via video conferencing pursuant to 
§ 36-3-302(b) must indicate such intention in the statement. 


History. 

Acts 1937, ch: 81, § 2; C. Supp. 1950, 
§ 8414.2; modified; Acts 1959, ch. 124, § 1; 
1965, ch. 59, §§ 1, 2; 1971, ch. 60, §§ 1, 2; 1976, 
ch. 755, § 1; T.C.A. (orig. ed.), § 36-406; Acts 
1998, ch. 418, § 2; 1994, ch. 639, § 1; 1995, ch. 
241, §§ 1,.2; 1997, ch. 551, § 30; 2017; ch. 397; 
§ 1; 2019, ch. 93, § 3. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


Law Reviews. 

Polygamy and the Right to Marry: New Life 
for an Old Lifestyle (G. Keith Nedrow), 11 
Mem. St. U.L. Rev. 303 (1981). 


Attorney General Opinions. 

Requirement of social security number on 
application, OAG 98-005, 1998 Tenn. AG 
LEXIS 5 (1/9/98). 

Public access to social security numbers on 
marriage license applications, OAG 98-065, 
1998 Tenn. AG LEXIS 65 (3/17/98). 
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36-3-105. Minimum age of applicant for license. 


(a) It is unlawful for any county clerk or deputy clerk in this state to issue 
a marriage license to any person where: 
(1) Either of the contracting parties is under seventeen (17) years of age; 


or 


(2) One (1) of the contracting parties is at least seventeen (17) years of age 
but less than eighteen (18) years of age and the other contracting party is at 
least four (4) years older than the minor contracting party. 

(b) Any marriage contracted in violation of subsection (a) may be annulled 
upon proper proceedings therefor by such person or any interested person 


acting in the person’s behalf. 


History. 

Acts 1937, ch. 81, § 1; C. Supp. 1950, 
§ 8414.1; T.C.A. (orig. ed.), § 36-407; Acts 
2018, ch. 1049, § 3. 


Compiler’s Notes. 

Acts 2018, ch. 1049, § 9 provided that the 
act, which amended this section, shall apply 
only to licenses issued for applications submit- 
ted on or after May 21, 2018. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Marriage, § 4. 


Law Reviews. 
Common-Law Marriage in Tennessee, 19 
Tenn. L. Rev. 83 (1947). 


NOTES TO DECISIONS 


Analysis 


1. Validity of Marriage. 
2. Discretion as to Annulment. 
3. Foreign Marriage. 


1. Validity of Marriage. 

Marriage in violation of this section is valid 
until set aside by the court. Keith v. Pack, 182 
Tenn. 420, 187 S.W.2d 618, 1945 Tenn. LEXIS 
236, 159 A.L.R. 101 (1945). 


2. Discretion as to Annulment. 
The use of the word “may” in this section 
obviously commits to the court a certain discre- 


tion as to annulment of such marriages and the 
provision is not imperative. Keith v. Pack, 182 
Tenn. 420, 187 S.W.2d 618, 1945 Tenn. LEXIS 
236, 159 A.L.R. 101 (1945). 


3. Foreign Marriage. 

Marriage consummated in Georgia between 
residents of Tennessee wherein girl was only 13 
could not be set aside by father in proceeding 
under this section where parties cohabited af- 
ter girl reached age of 14, the age of consent in 
Georgia, where Georgia law made marriage 
valid if cohabitation after age of 14. Keith v. 
Pack, 182 Tenn. 420, 187 S.W.2d 618, 1945 
Tenn. LEXIS 236, 159 A.L.R. 101 (1945). 


36-3-106. Consent of parent, guardian, next of kin, agency or custo- 
dian — “Parent” defined. 


(a) When either applicant is under eighteen (18) years of age, the parents, 
guardian, next of kin or party having custody of the applicant shall join in the 
application, under oath, stating that the applicant is seventeen (17) years of 
age or over and that the applicant has such person’s consent to marry. 

(b) If the applicant is in the legal custody of any public or private agency or 
is in the legal custody of any person other than a parent, next of kin or 
guardian, then such person or the duly authorized representative of such 
agency shall join in the application with the parent, guardian or next of kin 
stating, under oath, that the applicant is seventeen (17) years of age but less 
than eighteen (18) years of age and that the applicant has such person’s 
consent to marry. This subsection (b) does not apply to applicants who are in 


36-3-107 DOMESTIC RELATIONS 348 
the legal custody of the department of mental health and substance abuse 
services or the department of intellectual and developmental disabilities. 

(c) The parents, guardian, next of kin, other person having custody of the 
applicant, or duly authorized representative of a public or private agency 
having legal custody of the applicant shall join in the application either by 
personal appearance before the county clerk or deputy county clerk, or by 
submitting a sworn and notarized affidavit. 

(d) The consent of the applicant’s parents, guardian, next of kin, other 
person having custody of the applicant, or duly authorized representative of a 
public or private agency having legal custody of the applicant is not required 
if the applicant is emancipated at the time of the application. 

(e) Marriage shall remove the disabilities of minority. A minor emancipated 
by marriage shall be considered to have all the rights and responsibilities of an 
adult, except for specific constitutional or statutory age requirements, includ- 
ing voting, the use of alcoholic beverages, and other health and safety 
regulations relevant to the minor because of the minor’s age. 

(f) A minor shall be advised of the rights and responsibilities of parties to a 
marriage and of emancipated minors. The minor shall be provided with a fact 
sheet on these rights and responsibilities to be developed by the administrative 
office of the courts. The fact sheet shall include referral information for legal 
aid agencies in this state and national hotlines for domestic violence and 
sexual assault. 

(¢) As used in this section, “parent” or “parents” means a person or persons 
listed as a parent on the child’s birth certificate or who have been adjudicated 
to be the legal parent of the child by a court of competent jurisdiction. 


History. 

Acts’ 1987;)\ ch. 81; '§ 3;-C: Supp. 11950, 
§ 8414.3; modified; Acts 1959, ch. 124, § 2; 
1972, ch. 545, § 1; T.C.A. (orig. ed.), § 36-408; 
Acts 1987, ch. 131, § 1; 2000, ch. 947, § 6; 
2010, ch. 1100, § 46; 2012, ch. 575, § 1; 2018, 
ch. 1049, § 4; 2019, ch. 93, §§ 1, 2. 


Compiler’s Notes. 

Acts 2010, ch. 1100, § 153 provided that the 
commissioner of mental health and develop- 
mental disabilities, the commissioner of mental 
health, the commissioner of intellectual and 


36-3-107. [Reserved.] 


developmental disabilities, and the commis- 
sioner of finance and administration are autho- 
rized to promulgate rules and regulations to 
effectuate the purposes of the act. All such rules 
and regulations shall be promulgated in accor- 
dance with the provisions of the Uniform Ad- 
ministrative Procedures Act, compiled in title 4, 
chapter 5. 

Acts 2018, ch. 1049, § 9 provided that the 
act, which amended this section, shall apply 
only to licenses issued for applications submit- 
ted on or after May 21, 2018. 


36-3-108. Forced marriage prohibited — Civil action. 


(a) Marriage, at any age, that is entered into without valid, freely-given 
consent from both parties is contrary to the public policy of this state and shall 
be void and unenforceable in this state. 

(b) A person who is forced, whether by violence, threats, or coercion, to 
marry another shall have a cause of action against any party who forced the 
person to marry. A claim under this section shall not be based on parental or 
familial guidance motivated by the person’s best interest, which is expressed in 
a reasonable manner. 
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36-3-110 


(c) Damages for a claim under this section shall include: 
(1) Liquidated damages of two hundred fifty thousand dollars ($250,000); 


(2) Reasonable attorneys’ fees; and 


(3) Court costs. 


(d) Upon a finding of forced marriage, the court shall order the marriage in 


question void. 


(e) Notwithstanding § 28-3-104, an action under this section must be 
commenced within ten (10) years after the cause of action accrues by solem- 


nization of marriage. 


History. 
Acts 2018, ch. 1049, § 8. 


Code Commission Notes. Acts 2018, ch. 
1049, § 8 purported to enact this section as § 
36-3-201; however, this section was codified as § 
36-3-108 by authority of the code commission. 


Compiler’s Notes. 

Acts 2018, ch. 1049, § 9 provided that the 
act, which enacted this section, shall apply only 
to licenses issued for applications submitted on 
or after May 21, 2018. 


36-3-109. Issuance of license to drunks, insane persons or imbeciles 


forbidden. 


No license shall be issued when it appears that the applicants or either of 
them is at the time drunk, insane or an imbecile. 


History. 
wActs. 1937, -ch. 81,,$ 3; °C. Supp. 1950, 
§ 8414.3; T.C.A. (orig. ed.), § 36-411. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Marriage, § 4. 


Law Reviews. 
Use of Presumptions in Proving the Exis- 


tence of Marriage Relationships in Tennessee 
(Richard T. Doughtie), 5 Mem. St. U.L. Rev. 409 
(1975). 


Attorney General Opinions. 
Constitutionality and limiting construction, 
OAG 98-011, 1998 Tenn. AG LEXIS 11 (1/9/98). 
Constitutionality of provision denying mar- 
riage license to applicant appearing insane, 
OAG 98-011, 1998 Tenn. AG LEXIS 11 (1/9/98). 


NOTES TO DECISIONS 


Analysis 


1. Effect of Noncompliance. 
2. Right to Set Aside Marriage. 


1. Effect of Noncompliance. 

Disregard of this section does not render a 
marriage void, but merely voidable after an 
appropriate proceeding. Bryant v. Townsend, 
188 Tenn. 630, 221 S.W.2d 949, 1949 Tenn. 
LEXIS 381 (1949); Hunt v. Hunt, 56 Tenn. App. 
683, 412 S:W.2d 7, 1965 Tenn. App. LEXIS 235 
(Tenn. Ct. App. 1965). 

Plaintiffs could not proceed with a loss of 
consortium claim as a result of an accident 
pursuant to T.C.A. § 25-1-106 because they 
were not legally married in that they had no 


36-3-110. Contest of issuance. 


valid license as required under T.C.A. §§ 36-3- 
103 and 36-3-109, a common law marriage was 
not recognized in Tennessee, and marriage by 
estoppel was not established. Becker v. Judd, 
646 F. Supp. 2d 923, 2009 U.S. Dist. LEXIS 
73684 (M.D. Tenn. Aug. 19, 2009). 


2. Right to Set Aside Marriage. 

Brothers and sisters of deceased could not set 
aside his marriage consummated six weeks 
prior to his death where they alleged that 
deceased was known to be insane several years 
prior to his death where they had made no 
attempt to have him declared insane or to 
appoint a guardian for his property. Bryant v. 
Townsend, 188 Tenn. 630, 221 S.W.2d 949, 1949 
Tenn. LEXIS 381 (1949). 


Any interested person shall have the right to contest the issuance of the 
marriage license, which contest shall be filed, heard and determined by the 
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judge of the probate court, or judge of the juvenile court, or any judge or 
chancellor; provided, that such contest shall not be filed without the filing of a 
cost bond in the sum of at least fifty dollars ($50.00) with solvent sureties 


executed by the contestant, conditioned as in civil cases, and the cost of such 


contest shall be adjudged against the losing party. 


History. 
Acts 1937, ch. 81, § 4; C. Supp. 1950, 
§ 8414.4; T.C.A. (orig. ed.), § 36-412. 


Law Reviews. 
Polygamy and the Right to Marry: New Life 


for an Old Lifestyle (G. Keith Nedrow), 11 
Mem. St. U.L. Rev. 303 (1981). 


36-3-111. County clerk violating law — Penalty. 


Any county clerk or deputy clerk who issues a marriage license without 
compliance with the last sentence in § 36-3-103(c)(1), §§ 36-3-104 — 36-3-106, 
§ 36-3-109, § 36-3-110, or § 36-3-113, and not in good faith, commits a Class 


C misdemeanor. 


History. 

Acts::.1937; ch. .81,..8 5: ) Cy Supp, :'1950, 
§ 8414.5; Acts 1959, ch. 124, § 3; T.C.A. (orig. 
ed.), § 36-413; Acts 1989, ch. 591, § 113; 1996, 
ch. 1031, § 3; 2018, ch. 1049, § 6. 


Compiler’s Notes. 

Acts 2018, ch. 1049, § 9 provided that the 
act, which amended this section, shall apply 
only to licenses issued for applications submit- 
ted on or after May 21, 2018. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
Lad: 


Attorney General Opinions. 
Constitutionality of § 36-3-109, OAG 98-011, 
1998 Tenn. AG LEXIS 11 (1/9/98). * 


36-3-112. Fraudulently signing or using false documents — Misde- 


meanor. 


Fraudulently signing or knowingly using any false document purporting to 
be one provided for in § 36-3-104 or § 36-3-106 is a Class C misdemeanor. 


History. 
Acts 1937, ch. 81, § 7; C. Supp. 1950, 
§ 8414.7; T.C.A. (orig. ed.), § 36-414; Acts 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
101; 


1989, ch. 591, § 113. 


36-3-113. Marriage between one man and one woman only legally 
recognized marital contract. [See Compiler’s Note.] 


(a) Tennessee’s marriage licensing laws reinforce, carry forward, and make 
explicit the long-standing public policy of this state to recognize the family as 
essential to social and economic order and the common good and as the 
fundamental building block of our society. To that end, it is further the public 
policy of this state that the historical institution and legal contract solemnizing 
the relationship of one (1) man and one (1) woman shall be the only legally — 
recognized marital contract in this state in order to provide the unique and — 
exclusive rights and privileges to marriage. . 

(b) The legal union in matrimony of only one (1) man and one (1) woman 
shall be the only recognized marriage in this state. 
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(c) Any policy, law or judicial interpretation that purports to define mar- 
riage as anything other than the historical institution and legal contract 
between one (1) man and one (1) woman is contrary to the public policy of 


Tennessee. 


(d) If another state or foreign jurisdiction issues a license for persons to 
marry, which marriages are prohibited in this state, any such marriage shall 


be void and unenforceable in this state. 


History. 
Acts 1996, ch. 1031, § 1. 


Compiler’s Notes. 

In Obergefell, et al. v. Hodges, 576 U.S. 644, 
135 S. Ct. 2584, 192 L. Ed. 2d 609, 2015 US. 
LEXIS 4250 (U.S. 2015), the United States 
Supreme Court declared this section to be in- 
valid to the extent that it excludes same-sex 
couples from civil marriage on the same terms 
and conditions as opposite sex couples, holding 
that same-sex couples have a fundamental 
right to marry in all states and that there is no 
lawful basis for a state to refuse to recognize a 
lawful same-sex marriage performed in an- 
other state on the ground of its same-sex char- 
acter. 


Law Reviews. 

Deviant to Dignified: From Campbell v. 
Sundquist to Tanco v. Haslam — The Progres- 
sion of LGBT Rights & Marital Equality in 
Tennessee, 83 Tenn. L. Rev. 371 (2016). 

Does Tennessee’s Constitution Require Per- 


mitting Same-Gender Marriages? (J. Ammon 
Smartt), 36 U. Mem. L. Rev. 413 (2006). 

Due Process and Equal Protection: A Consti- 
tutional Approach To Same-Sex Marriage, 5 
Tenn. J. L. & Pol’y 71 (2009). 

Equal Justice for Same-Sex Married Couples: 
Reflections by a Tennessee Lawyer Who Helped 
Achieve National Marriage Equality, 46 U. 
Mem. L. Rev. 175 (2015). 

The Legal Regulation of Gay and Lesbian 
Families as Interstate Immigration Law, 65 
Vand. L. Rev. En Banc 11 (2012). 

The Marrying Kind, 83 Tenn. L. Rev. 83 
(2015). 


Attorney General Opinions. 

Constitutionality, OAG 96-016, 1996 Tenn. 
AG LEXIS 11 (2/13/96). 

T.C.A. § 36-3-113 precludes recognition of 
same-sex domestic partnerships or civil unions 
granted by another state or foreign jurisdiction 
for the purpose of bestowing the rights, benefits 
and privileges of marriage in Tennessee, OAG 
04-066, 2004 Tenn. AG LEXIS 69 (4/19/04). 


NOTES TO DECISIONS 


1. Constitutionality. 

The right to marry is a fundamental right 
inherent in the liberty of the person, and under 
the Due Process and Equal Protection Clauses 
of the Fourteenth Amendment couples of the 
same-sex may not be deprived of that right and 
that liberty. Same-sex couples may exercise the 


fundamental right to marry. Tenn. Const. art. 
XI, § 18 is held invalid to the extent it excludes 
same-sex couples from civil marriage on the 
same terms and conditions as opposite-sex 
couples. Obergefell v. Hodges, 135 S. Ct. 2584, 
192 L. Ed. 2d 609, 2015 U.S. LEXIS 4250, 83 
U.S.L.W. 4592 (U.S. 2015). 


PART 2 
[RESERVED] 


PART 3 
CEREMONY 


36-3-301. Persons who may solemnize marriages. 


(a)(1) All regular ministers, preachers, pastors, priests, rabbis and other 
spiritual leaders of every religious belief, more than eighteen (18) years of 
age, having the care of souls, and all members of the county legislative 
bodies, county mayors, judges, chancellors, former chancellors and former 
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judges of this state, former county executives or county mayors of this state, 
former members of quarterly county courts or county commissions, the 
governor, the speaker of the senate and former speakers of the senate, the 
speaker of the house of representatives and former speakers of the house of 
representatives, members and former members of the general assembly who 
have filed notice pursuant to subsection (/), law enforcement chaplains duly 
appointed by the heads of authorized state and local law enforcement 
agencies, members of the legislative body of any municipality in this state, 
the county clerk of each county, former county clerks of this state who 
occupied the office of county clerk on or after July 1, 2014, notaries public, 
and the mayor of any municipality in this state may solemnize the rite of 
matrimony. For the purposes of this section, the several judges of the United 

States courts, including United States magistrates, United States bank- 

ruptcy judges, and federal administrative law judges, who are citizens of 

Tennessee are deemed to be judges of this state. The amendments to this 

section by chapter 336 of the Public Acts of 1987, which applied provisions of 

this section to certain former judges, do not apply to any judge who has been 
convicted of a felony or who has been removed from office. 

(2) In order to solemnize the rite of matrimony, any such minister, 
preacher, pastor, priest, rabbi or other spiritual leader must be ordained or 
otherwise designated in conformity with the customs of a church, temple or 
other religious group or organization; and such customs must provide for 
such ordination or designation by a considered, deliberate, and responsible 
act. Persons receiving online ordinations may not solemnize the rite of 
matrimony. : 

(3) If a marriage has been entered into by license issued pursuant to this 
chapter at which any minister officiated before July 1, 2019, the marriage 
must not be invalid because the requirements of the preceding subdivision 
(a)(2) have not been met. 

(b) The traditional marriage rite of the Religious Society of Friends (Quak- 
ers), whereby the parties simply pledge their vows one to another in the 
presence of the congregation, constitutes an equally effective solemnization. 

(c) Any gratuity received by a county mayor, county clerk, members of the 
county legislative body, or municipal mayor for the solemnization of a mar- 
riage, whether performed during or after such person’s regular working hours, 
shall be retained by such person as personal remuneration for such services, in 
addition to any other sources of compensation such person might receive, and 
such gratuity shall not be paid into the county general fund or the treasury of 
such municipality. 

(d) If any marriage has been entered into by license regularly issued at 
which a county mayor officiated prior to April 24, 1981, such marriage shall be 
valid and is hereby declared to be in full compliance with the laws of this state. 

(e) For the purposes of this section, “retired judges of this state” is construed 
to include persons who served as judges of any municipal or county court in 
any county that has adopted a metropolitan form of government and persons 
who served as county judges (judges of the quarterly county court) prior to the 
1978 constitutional amendments. 

(f) If any marriage has been entered into by license regularly issued at 
which a retired judge of this state officiated prior to April 13, 1984, such 
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marriage shall be valid and is hereby declared to be in full compliance with the 
laws of this state. 

(g) If any marriage has been entered into by license issued pursuant to this 
chapter at which a judicial commissioner officiated prior to March 28, 1991, 
such marriage is valid and is declared to be in full compliance with the laws of 
this state. 

(h) The judge of the general sessions court of any county, and any former 
judge of any general sessions court, may solemnize the rite of matrimony in 
any county of this state. Any marriage performed by any judge of the general 
sessions court in any county of this state before March 16, 1994, shall be valid 
and declared to be in full compliance with the laws of this state. 

(i) All elected officials and former officials, who are authorized to solemnize 
the rite of matrimony pursuant to subsection (a), may solemnize the rite of 
matrimony in any county of this state. 

(j) If any marriage has been entered into by license issued pursuant to this 
chapter at which a county mayor officiated outside such mayor’s county prior 
to May 29, 1997, such marriage is valid and is declared to be in full compliance 
with the laws of this state. 

(k) The judge of the municipal court of any municipality, whether elected or 
appointed, shall have the authority to solemnize the rite of matrimony in any 
county of the state. 

(1) In order to solemnize the rite of matrimony pursuant to subdivision 


(a)(1): 


(1) A member of the general assembly must first opt in by filing notice of 
the member’s intention to solemnize the rite of matrimony with the office of 


vital records; and 


(2) A former member of the general assembly must have filed notice 
pursuant to subdivision (/)(1) while serving in the general assembly. 


History. 

Code 1858, § 2439 (deriv. Acts 1778, ch. 7, 
§ 2; 1845-1846, ch. 145, § 7); Acts 1879, ch. 98, 
§ 1; 1889, ch. 134, § 1; Shan., § 4189; Code 
1932, § 8412; Acts 1949, ch. 251, § 4; C. Supp. 
1950, § 8412; Acts 1970, ch. 440, § 1; 1973, ch. 
66, § 3; impl. am. Acts 1978, ch. 934, § 7; Acts 
foo, ch. OT, 8 1? 198)" ch 211, $$ T,°2-"1983, 
ch. 331, §§ 1, 2; T-C.A. (orig. ed.), § 36-415; 
Acts 1984,ch.’'516, $1; 1987, ch.’ 146, '§ ‘1; 
1987, ch. 336, §§ 4, 5; 1988, ch. 471, §§ 1, 2; 
1991, ch. 86, § 1; 1992, ch. 911, § 1; 1998, ch. 
50, § 1; 1994, ch. 619, § 1; 1995, ch. 94, § 1; 
1995, ch. 128, § 1; 1997, ch. 295, §§ 1, 2; 1998, 
ch. 745, §§ 1, 2; 1999, ch. 526, § 1; 2008, ch. 90, 
Bre: 2003; ch376,\§ 3; 2005) chi 21, $1 1;;2012, 
Bae Gi 1 ok; 2014, cho 747, Sil: 2015, eho) 159, 
§ 1; 2017, ch. 288, § 1; 2019, ch. 415, §§ 1-4; 
Pen 119) 88.1, 2: 2021. ch. 255,.§ 1, 


Compiler’s Notes. 

Acts 2003, ch. 90, § 2, directed the code 
commission to change all references from 
“county executive” to “county mayor” and to 
include all such changes in supplements and 


replacement volumes for the Tennessee Code 
Annotated. 


Amendments. 

The 2021 amendment by ch. 119 substituted 
“members and former members of the general 
assembly” for “members of the general assem- 
bly” in the first sentence of (a)(1). 

The 2021 amendment by ch. 255 substituted 
“notaries public, and the mayor of any munici- 
pality in this state” for “and the mayor of any 
municipality in this state” in the first sentence 
of (a). 


Effective Dates. 
Acts 2021, ch. 119, § 3. April 18, 2021. 
Acts 2021, ch. 255, § 2. April 28, 2021. 


Textbooks. 
Tennessee Jurisprudence, 18 Tenn. Juris., 
Marriage, §§ 3, 5. 


Law Reviews. 

Domestic Relations — Void Marriages — Ap- 
plicability of Estoppel Doctrine, 22 Tenn. L. 
Rev. 432 (1953). 


36-3-302 


Attorney General Opinions. 

Validity of marriage performed by minister 
ordained by Universal Life Church, Inc., OAG 
97-138, 1997 Tenn. AG LEXIS 171 (10/09/97). 

Authority of county clerks to examine quali- 
fications of persons who solemnize marriages, 
OAG 97-139, 1997 Tenn. AG LEXIS 172 
(10/09/97). 

Authority to solemnize marriages in any Ten- 
nessee county, OAG 98-049, 1998 Tenn. AG 
LEXIS 49 (2/23/98). 

Territory in which an appointed judge may 
solemnize marriages, OAG 99-048, 1999 Tenn. 
AG LEXIS 51 (3/2/99). 

An elected city judge may perform a mar- 
riage in any county in Tennessee, while an 
appointed city judge has authority to solemnize 
a marriage only within the city where the judge 
holds office, OAG 02-112, 2002 Tenn. AG LEXIS 
116 (10/10/02). 

A federal administrative law judge does not 
have authority under this section to perform a 
marriage, OAG 04-147, 2004 Tenn. AG LEXIS 
156 (9/02/04). 

A police chaplain who is not ordained as a 
minister, preacher, pastor, priest, rabbi or other 
spiritual leader of a religious belief does not 
have authority under this section to perform a 
marriage, OAG 04-157, 2004 Tenn. AG LEXIS 
169 (10/25/04). 
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A Jewish cantor who is not ordained does not 
have authority under T.C.A. § 36-3-301 to per- 
form a marriage, OAG 07-122, 2007 Tenn. AG 
LEXIS 122 (8/16/07). 

T.C.A.§ 36-3-301(c): legality of compensation 
for performing marriages. OAG 11-18, 2011 
Tenn. AG LEXIS 20 (2/22/11). 

Authority of certain religious leaders to per- 
form weddings. OAG 14-90, 2014 Tenn. AG 
LEXIS 93 (9/30/14). 

Qualifications of ministers who may solem- 
nize weddings. OAG 15-14, 2015 Tenn. AG 
LEXIS 14 (2/6/15). 

A current or former elected official meeting 
the requirements of T.C.A. § 36-3-301(a) may 
not solemnize a wedding ceremony outside Ten- 
nessee when executing a license issued by a 
Tennessee county clerk. OAG 15-47, 2015 Tenn. 
AG LEXIS 50 (6/3/15). 

Prior to the enactment of Public Chapter 415, 
spiritual leaders who had received their ordi- 
nations online were authorized to solemnize 
marriages in Tennessee as long as they satis- 
fied the requirements of T.C.A. § 36-3- 
301(a)(1), (2). After the effective date of Public 
Chapter 415 (July 1, 2019), spiritual leaders 
who receive their ordinations online will no 
longer be among those individuals who are 
authorized to solemnize marriages in Tennes- 
see. OAG 19-08, 2019 Tenn. AG LEXIS 7 (6/20/ 
2019). 


NOTES TO DECISIONS 


Analysis 


1. Nature and Effect of Statutes. 
2. Presumption from Regular Solemnization. 


1. Nature and Effect of Statutes. 

The statutes requiring parties proposing to 
marry to procure a license and make their 
contract in the presence of certain officers or a 
minister of the gospel are mandatory, abrogate 
the common-law mode of constituting mar- 
riages, and provide a new and exclusive man- 
ner in which such contracts shall be made, and 
render common-law marriages illegal and void. 
Bashaw v. State, 9 Tenn. 176, 9 Tenn. 177, 1829 
Tenn. LEXIS 36 (1829); Grisham v. State, 10 
Tenn. 589, 1831 Tenn. LEXIS 23 (1831), criti- 
cized, Andrews v. Page, 50 Tenn. 653, 1871 
Tenn. LEXIS 122 (1871), questioned, Johnson v. 
Johnson, 41 Tenn. 626, 1860 Tenn. LEXIS 116 
(1860); Smith v. North Memphis Sav. Bank, 115 
Tenn. 12, 89 S.W. 392, 1905 Tenn. LEXIS 42 
(1905). 


36-3-302. Formula not required. 


2. Presumption from Regular Solemniza- 
tion. 

Where a marriage was regularly solemnized, 
the law presumes validity and casts the burden 
of proof upon defendant to show the contrary. 
Gamble v. Rucker, 124 Tenn. 415, 137 S.W. 499, 
1911 Tenn. LEXIS 55 (1911); Hall v. Hall, 13 
Tenn. App. 683, — S.W.2d —, 1931 Tenn. App. 
LEXIS 112 (Tenn. Ct. App. 1931). 

The trial court erred granting husband’s 
summary judgment motion for an annulment 
by finding the Islamic marriage void ab initio, 
because the officiant was qualified to perform 
the marriage under Islamic law, and the fact 
that the officiant failed to file the marriage 
license within the legally prescribed time did 
not invalidate the marriage where a second 
marriage license was filed that contained the 
information required by law. Aghili v. Saadat- 
nejadi, 958 S.W.2d 784, 1997 Tenn. App. LEXIS 
415 (Tenn. Ct. App. 1997). 


(a) No formula need be observed in such solemnization, except that the 
parties shall respectively declare, in the presence of the minister or officer, that 
they accept each other as husband and/or wife. 
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(b) For the purposes of satisfying the requirement in subsection (a) that 
each party must make a declaration in the presence of a minister or officer, a 


member of the armed forces of the United States may appear at the marriage 


ceremony via video conferencing if: 


(1) The member of the armed forces is stationed in another country in 
support of combat or another military operation; 
(2) A commissioned officer is present with, and confirms the identity of, 


the member of the armed forces; 


(3) A person authorized to solemnize marriages pursuant to § 36-3-301 is 
present with, and confirms the identity of, the person who is marrying the 


member of the armed forces; and 


(4) The person who is marrying the member of the armed forces is present 


in this state. 


History. 

Code 1858, § 2440; Shan., § 4190; Code 
1932, § 8418; T.C.A. (orig. ed.), § 36-416; Acts 
2017, ch. 397, § 2. 


Law Reviews. 
Common-Law Marriage in Tennessee, 19 
Tenn. L. Rev. 83 (1947). 


Informal Marriages in Tennessee — Mar- 
riage by Estoppel, by Prescription and by Rati- 
fication, 3 Vand. L. Rev. 610 (1950). 


36-3-303. Return of license to clerk — Penalty for failure to return — 
Society of Friends. 


(a) One authorized by § 86-3-301 who solemnizes the rite of matrimony 
shall endorse on the license the fact and time of the marriage, and sign the 
license, and return it to the county clerk within three (3) days from the date of 
marriage. Every person who fails to make such return of the license commits 
a Class C misdemeanor. | 

(b) The functions, duties and liabilities of the party solemnizing marriage as 
set forth in this part shall, in the case of marriages solemnized among the 
Religious Society of Friends, be incumbent upon the clerk of the congregation, 


or in the clerk’s absence, the clerk’s duly designated alternate. 


History. 

Code 1858, § 2443 (deriv. Acts 1815, ch. 47, 
§ 1); Acts 1879, ch. 98, § 2; 1889, ch. 1384, § 2; 
1915, ch. 109, §§ 1, 2; Shan., § 4193; mod. 
Code 1932, § 8421; Acts 1963, ch. 68, § 1; 1970, 
ch. 440, § 2; T.C.A. (orig. ed.), § 36-417; Acts 
1989, ch. 591, § 118. 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
5 a 


Law Reviews. 
Common-Law Marriage in Tennessee, 19 
Tenn. L. Rev. 83 (1947). 


NOTES TO DECISIONS 


1. Failure to File Within Legally Pre- 
scribed Time. 

Fact that the officiant failed to file the mar- 

riage license within the legally prescribed time 

did not invalidate the marriage where a second 


36-3-304. Form of certificate. 


marriage license was filed that contained the 
information required by law. Aghili v. Saadat- 
nejadi, 958 S.W.2d 784, 1997 Tenn. App. LEXIS 
415 (Tenn. Ct. App. 1997). 


The clerk shall, on each license, place the following form of certificate, to be 
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signed by the person solemnizing the marriage: 
“T solemnize the rite of matrimony between the above (or within) named 


parties on the day of : of 





History. 
Code 1858, § 2444; Shan., § 4194; mod. Code 
1932, § 8422; T.C.A. (orig. ed.), § 36-418. 


36-3-305. Solemnizing marriage between incapable persons — Misde- 
meanor. 


Any such minister or officer who knowingly joins together in matrimony two 
(2) persons not capable thereof commits a Class C misdemeanor and shall also 
forfeit and pay the sum of five hundred dollars ($500), to be recovered by action 
of debt, for the use of the person suing. 


History. 

Code 1858, § 2446 (deriv. Acts 1778, ch. 7, 
§ 5); Shan., § 4196; mod. Code 1932, § 8423; 
T.C.A. (orig. ed.), § 36-419; Acts 1989, ch. 591, 
§. 113, 


Cross-References. 
Penalty for Class C misdemeanor, § 40-35- 
iT be 


Law Reviews. 
Family Mediation in Tennessee (Judge Mari- 
etta Shipley), 26 U. Mem. L. Rev. 1085 (1996). 


36-3-306. Marriage consummated by ceremony not invalidated by 
failure to comply with law — Restriction. 


Failure to comply with the requirements of §§ 36-3-104 — 36-3-106, 
36-3-109 — 36-3-111 shall not affect the validity of any marriage consummated 
by ceremony. No marriage shall be valid, whether consummated by ceremony 
or otherwise, if the marriage is prohibited in this state. 


History. 

Acts “19387, chi¥ Silo. $ 6° 4C. Supp. 1950, 
§ 8414.6; T.C.A. (orig. ed.), § 36-420; Acts 
1996, ch. 1031, § 4; 2018, ch. 1049, § 7. 


Compiler’s Notes. 

Acts 2018, ch. 1049, § 9 provided that the 
act, which amended this section, shall apply 
only to licenses issued for applications submit- 
ted on or after May 21, 2018. 


Law Reviews. 

Informal Marriages in Tennessee — Mar- 
riage by Estoppel, by Prescription and by Rati- 
fication, 3 Vand. L. Rev. 610 (1950). 


Attorney General Opinions. 
Constitutionality of 1996 amendment, OAG 
96-016, 1996 Tenn. AG LEXIS 11 (2/13/96). 


NOTES TO DECISIONS 


Analysis 


Construction with Other Sections. 
Purpose. 

Common-Law Marriages. 
Estoppel. 


SS ee 


. Construction with Other Sections. 

Although the parties’ marriage was void be- 
cause it was bigamous, that did not affect the 
legitimacy of the parties four children; however, 
the trial court did not specify in its order 
whether the ten thousand one hundred sev- 


enty-six dollars constituted net income or gross 
income and did not explain how it computed the 
father’s income and his child support obliga- 
tion. Guzman v. Alvares, 205 S.W.3d 375, 2006 
Tenn. LEXIS 605 (Tenn. July 11, 2006). 


2. Purpose. 

Evidently the general assembly thought that 
public morals would be better subserved by 
recognizing in this section the validity of a 
marriage consummated by ceremony even 
though it was contracted in violation of the 


| 
| 
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provisions of § 36-3-105. Keith v. Pack, 182 
Tenn. 420, 187 S.W.2d 618, 1945 Tenn. LEXIS 
236, 159 A.L.R. 101 (1945). 


3. Common-Law Marriages. 

Although Tennessee does not recognize as 
valid common-law marriages contracted within 
the state, the courts do recognize as valid a 
common-law marriage contracted in a state 
where such marriage is valid. Troxel v. Jones, 
45 Tenn. App. 264, 322 S.W.2d 251, 1958 Tenn. 
App. LEXIS 125 (Tenn. Ct. App. 1958); Lightsey 
yv. Lightsey, 56 Tenn. App. 394, 407 S.W.2d 684, 
1966 Tenn. App. LEXIS 230 (Tenn. Ct. App. 
1966); Shelby County v. Williams, 510 S.W.2d 
73, 1974 Tenn. LEXIS 500 (Tenn. 1974). 


4, Estoppel. 
Trial court erred in declaring a marriage by 
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estoppel because the husband had rebutted the 
presumption that the parties’ marriage was 
valid by presenting evidence sufficient to estab- 
lish that their marriage was bigamous. Guz- 
man v. Alvares, 205 S.W.3d 375, 2006 Tenn. 
LEXIS 605 (Tenn. July 11, 2006). 

Application of marriage by estoppel to a void, 
bigamous marriage would result in the court’s 
recognition of a void marriage that the parties 
cannot ratify; furthermore, application of the 
doctrine would contravene T.C.A. § 36-3-102 
and T.C.A. § 36-3-306 and the public policy of 
Tennessee by condoning the bigamous mar- 
riage. Guzman v. Alvares, 205 S.W.3d 375, 2006 
Tenn. LEXIS 605 (Tenn. July 11, 2006). 


36-3-307. Nickname in license does not invalidate marriage. 


Any marriage that may have been or may be celebrated between persons, by 
license regularly issued, is valid, and the issue thereof is declared legitimate, 
although the baptismal name of either party may be omitted in the license, or 
a nickname be used instead thereof; provided, that the parties have consum- 
mated the marriage by cohabitation, and can be identified as the persons 
between whom such marriage was solemnized. 


History. 
Acts 1870-1871, ch. 100, § 1; Shan., § 4200; 


mod. Code 1932, § 8425; T.C.A. (orig. ed.), 
§ 36-421. 


36-3-308. Marriages during War Between the States validated. 


All marriages contracted and entered into during the War Between the 
States (1861-1865) and duly solemnized, are declared valid, and the issue of 
these marriages are declared legitimate. 


History. mod. Code 1932, § 8424; T.C.A. (orig. ed.), 
Acts 1865-1866, ch. 58, § 1; Shan., § 4199; § 36-422. 
PART 4 


BREACH OF MARRIAGE CONTRACT 


36-3-401. Proof of contract. 


In all actions for damages for the breach of promise or contract of marriage 
that may hereafter be tried in the courts of this state, unless there is written 
evidence of such contract, signed by the party against whom the action is 
brought, the alleged contract must be proved by at least two (2) disinterested 
witnesses before any recovery may be allowed. 


§ 8462.3 (Williams, § 9720.7); T.C.A. (orig. 
ed.), § 36-701. 


History. 
Acts 1949, ch. 161, § 3; C. Supp. 1950, 
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Cross-References. 
Limitation of action, § 28-3-104. 


Law Reviews. 
Domestic Relations — Breach of Promise 
Actions, 21 Tenn. L. Rev. 451 (1950). 


36-3-402. Plaintiff's testimony — Corroboration required. 


In any suit for damages for breach of promise or contract of marriage that 
may hereafter be tried in the courts of this state, the unsupported testimony of 
the plaintiff shall not be sufficient to prove such contract, and proof of the 
association of the parties shall not be sufficient corroboration. 


History. § 8462.2 (Williams, § 9720.6); T.C.A. (orig. 
Acts 1949, ch. 161, § 2; C. Supp. 1950,  ed.), § 36-702. 


36-3-403. Questions considered in determining damages. 


In all suits for damages for breach of promise or contract of marriage that 
may hereafter be tried in the courts of this state, the judge hearing the case 
shall instruct the jury to take into consideration the age and experience of the 
parties and whether the plaintiff has been previously married. Any previous 
marriage on the part of such plaintiff shall be considered by the court and jury 
in mitigation of the damages that might otherwise be allowed. 


History. § 8462.1 (Williams, § 9720.5); T.C.A. (orig. 
Acts 1949, ch. 161, § 1; C. Supp. 1950, ed.), § 36-703. 


36-3-404. Measure of damages when defendant over sixty (60) years of 
age. 


In all suits for damages for breach of promise or contract of marriage that 
may be tried in the courts of this state, where the defendant is more than sixty 
(60) years of age at the time the case is tried, proof of damages shall be limited 
to the actual financial loss of the plaintiff up to the date of the trial and no 
punitive damages shall be allowed. 


History. § 8462.4 (Williams, § 9720.8); T.C.A. (orig. 
Acts 1949, ch. 161, § 4; C. Supp. 1950,  ed.), § 36-704. 


36-3-405. Joinder with other actions prohibited. 


No action for the breach of promise of marriage can be joined or tried with 
any other action for damages. 


History. § 8462.5 (Williams, § 9720.9); T.C.A. (orig. 
Acts 1949, ch. 161, § 5; C. Supp. 1950, ed.), § 36-705. 
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PART 5 
PROPERTY RIGHTS OF SPOUSES 


36-3-501. Enforcement of antenuptial agreements. 


Notwithstanding any other law to the contrary, except as provided in 
§ 36-3-502, any antenuptial or prenuptial agreement entered into by spouses 
concerning property owned by either spouse before the marriage that is the 
subject of such agreement shall be binding upon any court having jurisdiction 
over such spouses and/or such agreement if such agreement is determined, in 
the discretion of such court, to have been entered into by such spouses freely, 
knowledgeably and in good faith and without exertion of duress or undue 
influence upon either spouse. The terms of such agreement shall be enforceable 


by all remedies available for enforcement of contract terms. 


History. 
Acts 1980, ch. 492, § 1; T.C.A., § 36-606. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 832. 


Law Reviews. 

Covenant Marriage: Should Tennessee Join 
the Noble Experiment?, 29 U. Mem. L. Rev. 397 
(1999). 

Family law — Cary v. Cary: Antenuptial 
Agreements Waiving or Limiting Alimony in 
Tennessee, 27 U. Mem. L. Rev. 1041 (1997). 


Family Law — Randolph v. Randolph: Ten- 
nessee Requires Full Disclosure or Indepen- 
dent Knowledge for Antenuptial Agreements To 
Be Valid, 27 U. Mem. L. Rev. 1021 (1997). 

Marital Property in Tennessee: An Evolution, 
Not a Revolution (Sheryl S. Scheible), 15 Mem. 
St. U.L. Rev. 475 (1985). 

Protection Against Spousal Disinheritance: A 
Critical Analysis of Tennessee’s New Forced 
Share System, 28 U. Mem. L. Rev. 561 (1998). 


NOTES TO DECISIONS 


Analysis 
In General. 
. Property Acquired After Marriage. 
Alimony. 


. Reconciliation Agreements. 
Relevance of Duration of Marriage. 
. Enforceable Agreement. 

. Unenforceable Agreement. 

. Duty to Disclose Extent of Estate. 
. Appreciation of Separate Property. 
10. Illustrative Cases. 


OOBNIKHMAMPWNHE 


1. In General. 

This section makes no explicit reference to 
the requirement in Baker v. Baker, 24 Tenn. 
App. 220, 142 S.W.2d 737, 1940 Tenn. App. 
LEXIS 28 (Tenn. 1940) that, where the provi- 
sion for the wife in an antenuptial agreement is 
wholly disproportionate to the husband’s 
wealth, a full disclosure of the nature, extent 
and value of the husband’s property is required 
to sustain the validity of the agreement; how- 
ever, numerous factual scenarios could occur in 
which the failure to make a full disclosure of 
assets, liabilities and values would breach the 
statutory requirement that the contract was 
entered into freely, knowledgeably and in good 


faith. Kahn v. Kahn, 756 S.W.2d 685, 1988 
Tenn. LEXIS 163 (Tenn. 1988). 

Antenuptial agreements regarding marital 
property do not violate public policy. Perkinson 
v. Perkinson, 802 S.W.2d 600, 1990 Tenn. 
LEXIS 487 (Tenn. 1990), rehearing denied, — 
S.W.2d —, 1991 Tenn. LEXIS 57 (Tenn. Feb. 4, 
1991). 

Because the source of tax refunds were 
traced to the decedent’s separate property, un- 
der the plain language of the antenuptial 
agreement, the tax refunds remained the dece- 
dent’s separate property; under T.C.A. § 36-3- 
501, the trial court was bound to enforce the 
terms of the agreement, which allowed the 
decedent and his wife to file joint income tax 
returns as husband and wife without the joint 
filing affecting the provisions of the agreement 
concerning separate and marital property. Es- 
tate of Hunt v. Hunt, 389 S.W.3d 755, 2012 
Tenn. App. LEXIS 172 (Tenn. Ct. App. Mar. 15, 
2012), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 563 (Tenn. Aug. 20, 2012). 


2. Property Acquired After Marriage. 
A $25,000 award to plaintiff wife based on the 
appreciation of assets that resulted through the 
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joint efforts of the parties during the period of 
the marriage, where plaintiff had contributed 
to the appreciation of the parties’ assets by 
furnishing them with a residence during the 
marriage, offering her services in the family 
business, and perhaps contributing some per- 
sonal moneys for the accumulation of joint 
assets, constituted a division of jointly-held 
property acquired after marriage, and did not 
violate antenuptial agreement regarding divi- 
sion of the parties’ property. Duncan v. Duncan, 
652 S.W.2d 913, 1983 Tenn. App. LEXIS 545 
(Tenn. Ct. App. 1983), overruled, Cary v. Cary, 
937 S.W.2d 777, 1996 Tenn. LEXIS 362 (Tenn. 
1996). 


3. Alimony. 

A provision in antenuptial agreement that 
purports to limit a spouse’s liability for alimony 
is conducive to divorce and, therefore, void. The 
same rule applies to attorney fees that are 
normally considered as part of a spouse’s ali- 
mony. Duncan v. Duncan, 652 S.W.2d 9138, 1983 
Tenn. App. LEXIS 545 (Tenn. Ct. App. 1983), 
overruled, Cary v. Cary, 937 S.W.2d 777, 1996 
Tenn. LEXIS 362 (Tenn. 1996). 

The invalidity of a provision limiting alimony 
does not invalidate the remainder of the ante- 
nuptial agreement. Kahn v. Kahn, 756 S.W.2d 
685, 1988 Tenn. LEXIS 163 (Tenn. 1988). 

A voluntary and knowing waiver or limita- 
tion of alimony in an antenuptial agreement is 
not per se void and unenforceable as contrary to 
public policy, and such provisions will be fully 
enforced, unless enforcement will render one 
spouse a public charge. Cary v. Cary, 937 
S.W.2d 777, 1996 Tenn. LEXIS 362 (Tenn. 
1996). 

Trial court did not err in finding the parties’ 
prenuptial agreement valid; neither sophistica- 
tion nor experience in business was needed to 
understand the terms of the agreement, includ- 
ing the term that neither would be entitled to 
alimony upon divorce. The parties had lived 
together for six years before marrying and the 
wife knew for years that the husband would not 
marry without a prenuptial agreement, and the 
attorney who drafted the agreement explained 
each term to both parties and the wife made no 
allegation of misrepresentation. Howell v. How- 
ell, — S.W.3d —, 2021 Tenn. App. LEXIS 47 
(Tenn. Ct. App. Feb. 9, 2021). 


4, Reconciliation Agreements. 

Reconciliation agreements are in the nature 
of prenuptial or antenuptial agreements and 
should be generally governed by the same prin- 
ciples. Gilley v. Gilley, 778 S.W.2d 862, 1989 
Tenn. App. LEXIS 486 (Tenn. Ct. App. 1989). 

Reconciliation agreements are generally gov- 
erned by the same principles as prenuptial or 
antenuptial agreements, which are to be inter- 
preted and enforced as any other contract. 
Minor v. Minor, 863 S.W.2d 51, 1993 Tenn. App. 
LEXIS 206 (Tenn. Ct. App. 1993). 
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A period in excess of 12 years is not a reason- 
able time for the enforcement of a reconciliation 
agreement. Minor v. Minor, 863 S.W.2d 51, 1993 
Tenn. App. LEXIS 206 (Tenn. Ct. App. 1993). 

Even though marriage in and of itself would 
not be sufficient consideration, the couple’s 
waiver of rights to each other’s estate was 
sufficient to support a postnuptial agreement. 
In re Estate of Wiseman, 889 S.W.2d 215, 1994 
Tenn. App. LEXIS 508 (Tenn. Ct. App. 1994). 


5. Relevance of Duration of Marriage. 

The length of time that the marriage lasted 
was not relevant to the fairness of the antenup- 
tial agreement. The circumstances that existed 
at the time the agreement was executed deter- 
mined if it violated any condition of the statute. 
Perkinson v. Perkinson, 802 $.W.2d 600, 1990 
Tenn. LEXIS 487 (Tenn. 1990), rehearing de- 
nied, — S.W.2d —, 1991 Tenn. LEXIS 57 (Tenn. 
Feb. 4, 1991). 


6. Enforceable Agreement. 

Antenuptial agreement was _ enforceable 
where the purpose for which the agreement 
was executed was clearly stated, that purpose 
was lawful, and the parties freely, knowledge- 
ably, in good faith and without exertion of 
duress or undue influence by either, deter- 
mined the terms of the agreement. Perkinson v. 
Perkinson, 802 S.W.2d 600, 1990 Tenn. LEXIS 
487 (Tenn. 1990), rehearing denied, — S.W.2d 
—, 1991 Tenn. LEXIS 57 (Tenn. Feb. 4, 1991). 

Enforcement of a prenuptial agreement 
would not change living expenses into a species 
of marital property subject to division, the 
absence of a prenuptial agreement so provid- 
ing; agreements waiving or limiting alimony 
are enforceable, so long as the prenuptial 
agreement was entered into freely and knowl- 
edgeably, with adequate disclosure. Soloman v. 
Murrey, 103 S.W.3d 431, 2002 Tenn. App. 
LEXIS 734 (Tenn. Ct. App. 2002). 

Court erred in finding that a wife signed an 
antenuptial agreement under duress where the 
wife was represented by independent legal 
counsel throughout the process, her attorney 
had a draft of the antenuptial agreement six 
weeks before the wedding, and he went over it 
with her line by line in his office three weeks 
before the wedding. Boote v. Shivers, 198 
S.W.3d 732, 2005 Tenn. App. LEXIS 661 (Tenn. 
Ct. App. 2005), appeal denied, In re Estate of 
Boote v. Shivers, — S.W.38d —, 2006 Tenn. 
LEXIS 354 (Tenn. 2006). 

Court erred in finding that a wife did not 
enter into an antenuptial agreement knowingly 
because the decedent prepared a financial dis- 
closure statement for attachment to the ante- 
nuptial agreement to the wife’s lawyer six days 
before she signed the antenuptial agreement, 
and the knowledge of the wife’s lawyer of the 
contents of the disclosure statement could be 
properly imputed to the wife. Boote v. Shivers, 
198 S.W.3d 732, 2005 Tenn. App. LEXIS 661 
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(Tenn. Ct. App. 2005), appeal denied, In re 
Estate of Boote v. Shivers, — S.W.3d —, 2006 
Tenn. LEXIS 354 (Tenn. 2006). 

Trial court did not err in upholding an ante- 
nuptial agreement that a widow had entered 
into freely and the fact that there was no value 
listed for one particular asset of the husband’s, 
even though it was significant, did not invali- 
date the agreement. The widow did not avail 
herself of the opportunity to ask her husband 
the value of the stock or make any independent 
investigation, and she had not had her counsel 
investigate. Reece v. Elliott, 208 S.W.3d 419, 
2006 Tenn. App. LEXIS 441 (Tenn. Ct. App. 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 1123 (Tenn. 2006). 


7. Unenforceable Agreement. 

Antenuptial agreement entered into by the 
wife and the decedent was invalid and unen- 
forceable because the evidence presented by the 
executors was insufficient to establish that the 
wife had the requisite independent knowledge 
of the full nature, extent, and value of the 
decedent’s assets at the time she entered into 
the agreement as required by T.C.A. § 36-3- 
501. The evidence only showed that the wife 
was aware of the nature of the decedent’s 
business affairs and had a general knowledge of 
his financial assets. In re Estate of Baker v. 
King, 207 S.W.3d 254, 2006 Tenn. App. LEXIS 
294 (Tenn. Ct. App. 2006), appeal denied, In re 
Estate of Baker, — S.W.3d —, 2006 Tenn. 
LEXIS 930 (Tenn. 2006). 

Because a husband failed to prove an ante- 
nuptial agreement was entered into in good 
faith as required, the agreement was unen- 
forceable; the evidence did not preponderate 
against the trial court’s finding that at the time 
the antenuptial agreement was negotiated and 
executed, the husband knew he owned a condo- 
minium with his former girlfriend and deliber- 
ately withheld that fact from the wife. Walker v. 
Walker, — S.W.3d —, 2020 Tenn. App. LEXIS 
47 (Tenn. Ct. App. Jan. 31, 2020), appeal de- 
nied, — $.W.3d —, 2020 Tenn. LEXIS 394 
(Tenn. July 20, 2020). 

Because a husband failed to prove an ante- 
nuptial agreement was entered into in good 
faith as required, the agreement was unen- 
forceable since the husband failed to disclose a 
condominium he owned with his former girl- 
friend before execution of the antenuptial 
agreement; assuming that ratification applied, 
the conduct did not evidence ratification be- 
cause none of the wife’s actions evidenced an 
intent to affirm the antenuptial agreement. 
Walker v. Walker, — S.W.3d —, 2020 Tenn. App. 
LEXIS 47 (Tenn. Ct. App. Jan. 31, 2020), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 394 
(Tenn. July 20, 2020). 


8. Duty to Disclose Extent of Estate. 
Where husband did not disclose full extent of 
his estate prior to executing ante-nuptial agree- 
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ment, the agreement was ineffective and widow 
was entitled to take elective share as surviving 
spouse. Williams v. Williams, 868 S.W.2d 616, 
1992 Tenn. App. LEXIS 609 (Tenn. Ct. App. 
1992). 

The knowledge element of this section means 
that the spouse seeking to enforce an antenup- 
tial agreement must prove, by a preponderance 
of the evidence, either that a full and fair 
disclosure of the nature, extent, and value of 
his or her holdings was provided to the spouse 
seeking to avoid the agreement, or that disclo- 
sure was unnecessary because the spouse seek- 
ing to avoid the agreement had independent 
knowledge of the full nature, extent, and value 
of the proponent spouse’s holdings. Randolph v. 
Randolph, 937 S.W.2d 815, 1996 Tenn. LEXIS 
541 (Tenn. 1996). 

Disclosure or full knowledge is required in all 
cases, not just those which involve an agree- 
ment in which the provision for one spouse is 
wholly disproportionate to the means of the 
other spouse. Randolph v. Randolph, 937 
S.W.2d 815, 1996 Tenn. LEXIS 541 (Tenn. 
1996). 

Husband’s disclosure of his holdings was 
sufficient where, even though he inadvertently 
omitted two assets comprising ten to fifteen 
percent of the total value, the omission was 
partially offset by his mistaken overvaluation 
of other assets. Wilson v. Moore, 929 S.W.2d 
367, 1996 Tenn. App. LEXIS 264 (Tenn. Ct. 
App. 1996). 

Where widow had received list of decedent’s 
property before signing the prenuptial agree- 
ment, but did not bother to carefully read the 
list, it could not be said that the extent of the 
decedent’s assets were not disclosed to her. 
Cantrell v. Estate of Cantrell, 19 S.W.3d 842, 
1999 Tenn. App. LEXIS 873 (Tenn. Ct. App. 
1999). 

Trial court erred by determining that an 
antenuptial agreement executed by a widow 
was valid and governed by Florida law, because 
despite the generally applicable lex loci rule of 
contracts, Tennessee law applies under circum- 
stances where the law of another jurisdiction 
contravenes Tennessee public policy and en- 
forcing the widow’s antenuptial agreement 
would violate Tennessee public policy requiring 
full disclosure. The court noted that under 
Florida law, a distinction is made as to ante- 
nuptial agreements made in a marriage disso- 
lution versus a probate context; however, in 
Tennessee, no such distinction is made and full 
and fair disclosure is required in both contexts 
as provided in T.C.A. § 36-3-501. In re Estate of 
Davis, 184 S.W.3d 231, 2004 Tenn. App. LEXIS 
585 (Tenn. Ct. App. 2004), cert. denied, Davis v. 
Davis, 126 S. Ct. 550, 163 L. Ed. 2d 460, 546 
U.S. 977, 2005 U.S. LEXIS 7873 (U.S. Oct. 31, 
2005). 

Probate court erred in finding that a wife had 
made a full and fair disclosure of her substan- 
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tial assets and holdings to her husband prior to 
their entering into a pre-T.C.A. § 36-3-501 an- 
tenuptial agreement because, inter alia, the 
wife’s list of assets could not be located and, 
assuming the list had existed, the appellate 
court could not determine if it had been suffi- 
ciently detailed and knowledge could not be 
imputed to the husband. In re Estate of Davis, 
213 S.W.3d 288, 2006 Tenn. App. LEXIS 532 
(Tenn. Ct. App. 2006), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 1217 (Tenn. 2006). 


9. Appreciation of Separate Property. 
Although antenuptial agreement provided 
that property owned “partially or wholly” by 
either party would not be subject to division, 
that phrase in an antenuptial agreement can- 
not overcome the statutory definition of marital 
property, which includes the increase in value 
of separate property during the marriage if 
each party substantially contributed to its pres- 
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ervation and appreciation. Wilson vy. Wilson, 
987 S.W.2d 555, 1998 Tenn. App. LEXIS 612 
(Tenn. Ct. App. 1998), rehearing denied, 987 
S.W.2d 555, 1998 Tenn. App. LEXIS 630 (Tenn. 
Ct. App. 1998), rev’d, 984 S.W.2d 898, 1998 
Tenn. LEXIS 744 (Tenn. 1998). 


10. Illustrative Cases. 

Because a husband failed to prove an ante- 
nuptial agreement was entered into in good 
faith as required, the agreement was unen- 
forceable; the evidence did not preponderate 
against the trial court’s finding that at the time 
the antenuptial agreement was negotiated and 
executed, the husband knew he owned a condo- 
minium with his former girlfriend and deliber- 
ately withheld that fact from the wife. Walker v. 
Walker, — S.W.3d —, 2020 Tenn. App. LEXIS 
47 (Tenn. Ct. App. Jan. 31, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 394 
(Tenn. July 20, 2020). 


(a) No marriage settlement or other marriage contract shall be good against 
creditors, where a greater value is secured to the intended wife, and the 
children of the marriage, or either of them, than the portion actually received 
with the wife in marriage, and such estate as the husband at the time of the 
husband’s marriage shall be possessed of, after deducting the just debts by the 
husband then due and owing. 

(b) In case of any suit upon any such marriage contract, where any creditor 
is a party, the burden of proof lies upon the person claiming under such 
marriage contract. 

(c) In such case, any legacy given to the wife in general words, and not in 
trust, or any distributive share in an estate during coverture, shall be taken as 
a part of the portion received with the wife, and secured to those claiming 
under the marriage contract, to make up any deficiency created by the claims 
of creditors on the property conveyed in the marriage contract. 


History. 

Code 1858, §§ 1767, 1768 (deriv. Acts 1785, 
ch. 12, § 2); Shan., §§ 3157, 3158; Code 1932, 
§§ 7839, 7840; T.C.A. (orig. ed.), § 36-605. 


Cross-References. 

Registration of marriage contracts or agree- 
ments, §§ 66-24-105, 66-24-106. 

Statute of frauds, § 29-2-101. 


Textbooks. 
Tennessee Jurisprudence, 14 Tenn. Juris., 


Husband and Wife, §§ 2, 18; 18 Tenn. Juris., 
Marriage Contracts and Settlements, §§ 3, 11. 


Law Reviews. 

Family Law — Randolph v. Randolph: Ten- 
nessee Requires Full Disclosure or Indepen- 
dent Knowledge for Antenuptial Agreements To 
Be Valid, 27 U. Mem. L. Rev. 1021 (1997). 


NOTES TO DECISIONS 


Analysis 
1. In General. 
2. Application. 
3. Antenuptial Release or Settlement. 


—Conveyance of Property Before Marriage. 
. —Burden of Proof. 

—Effect on Right of Survivorship. 

. —Postnuptial Release or Settlement. 
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8. —Settlement of Wife’s Reversionary Inter- 
est. 

9. —Consideration. 

10. —Debts Invalidating Postnuptial Settle- 
ment. 


1. In General. 

While marriage is a valuable consideration 
under this statute, the wife cannot hold, under 
such settlement, as against existing creditors, 
property of greater value than the portion ac- 
tually brought with her in marriage, or prop- 
erty of greater value than her husband’s estate 
after deducting his existing debts, for this stat- 
ute requires a reservation of sufficient property 
by the husband to pay his debts, but the inquiry 
is limited to his circumstances at the time of 
the execution of the conveyance. Weaver v. 
Hawley, 2 Shan. 176 (1876); Lippman v. Boals, 
84 Tenn. 283, 1886 Tenn. LEXIS 97 (1886). 


2. Application. 

The provision manifestly has reference to a 
conveyance executed by the husband, only. 
Baldwin v. Baldwin, 21 Tenn. 473, 1841 Tenn. 
LEXIS 49 (1841). 


3. Antenuptial Release or Settlement. 

The intended husband may exclude all his 
marital rights in the property or estate of the 
intended wife, even after the death of the wife, 
by language plainly meaning that he absolutely 
and entirely releases such rights. Hamrico v. 
Laird, 18 Tenn. 222, 1836 Tenn. LEXIS 125 
(1836); Brown’s Adm’rs v. Brown’s Adm’rs, 25 
Tenn. 127, 1845 Tenn. LEXIS 42 (1845); Loftus 
v. Penn, 31 Tenn. 445, 1852 Tenn. LEXIS 138 
(1852); Goodrich v. Bryant, 37 Tenn. 325, 1858 
Tenn. LEXIS 8 (1857); Gamble v. Nunn, 37 
Tenn. 465, 1858 Tenn. LEXIS 38 (1858); Gar- 
denhire v. Hinds, 38 Tenn. 402, 1858 Tenn. 
LEXIS 202 (Tenn. Dec. 1858); Pearson v. Davis, 
48 Tenn. 593, 1870 Tenn. LEXIS 119 (1870); 
Carter v. Dale, Ross & Co., 71 Tenn. 710, 1879 
Tenn. LEXIS 135 (1879); Key v. Collins, 145 
Tenn. 106, 236 S.W. 3, 1921 Tenn. LEXIS 75 
(1921). 

Antenuptial settlements are favored by the 
law, but rights of a husband must, in order to be 
cut off, be clearly provided by contract’s terms. 
Key v. Collins, 145 Tenn. 106, 236 S.W. 3, 1921 
Tenn. LEXIS 75 (1921). 


4. —Conveyance of Property Before Mar- 
riage. 

Where rights of wife are cut off by antenup- 
tial contract, husband’s conveyance of the prop- 
erty before marriage is not a fraud on the wife’s 
marital rights. McCulley v. Hardeman, 143 
Tenn. 1, 223 S.W. 146, 1920 Tenn. LEXIS 1 
(1920). 


5. —Burden of Proof. 

The statute throws the burden of proof upon 
the person claiming under the antenuptial 
settlement, but where there is no pretense of 
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fraud in fact, the only presumption is in favor of 
creditors existing at the date of the marriage, 
when the settlement went into effect, for the 
marriage settlement is only voidable at the 
instance of existing creditors prejudiced 
thereby, and a creditor must show that the debt 
claimed was owing to him by the grantor at the 
time of the settlement, in order to cast the 
burden on the person so claiming. Weaver v. 
Hawley, 2 Shan. 176 (1876); Lippman v. Boals, 
84 Tenn. 283, 1886 Tenn. LEXIS 97 (1886). 


6. —Effect on Right of Survivorship. 

An antenuptial contract settling the wife’s 
property upon her, to be and remain her prop- 
erty, and “subject to her control and disposal 
forever,” will not deprive the husband of his 
marital rights in such property as may remain 
undisposed of at the death of the wife. Brown’s 
Adm’rs v. Brown’s Adm’rs, 25 Tenn. 127, 1845 
Tenn. LEXIS 42 (1845); Hays v. Bright, 58 
Tenn. 325, 1872 Tenn. LEXIS 266 (1872); 
Mitchell v. Chattanooga Sav. Bank, 126 Tenn. 
669, 150 S.W. 1141, 1912 Tenn. LEXIS 83 
(1912). 

If the contract does not clearly exclude the 
husband’s marital rights beyond the period of 
coverture, he will be entitled, by marital right, 
to his predeceased wife’s personalty. Loftus v. 
Penn, 31 Tenn. 445, 1852 Tenn. LEXIS 138 
(1852); Mitchell v. Chattanooga Sav. Bank, 126 
Tenn. 669, 150 S.W. 1141, 1912 Tenn. LEXIS 83 
(1912). 

Separate estate created by husband’s gift of 
money to his wife entitles him to same rights as 
in other personalty left by intestate wife, unless 
he cuts off his right of survivorship by a clear 
and distinct expression. Mitchell v. Chatta- 
nooga Sav. Bank, 126 Tenn. 669, 150 S.W. 1141, 
1912 Tenn. LEXIS 83 (1912); Key v. Collins, 145 
Tenn. 106, 236 S.W. 3, 1921 Tenn. LEXIS 75 
(1921). 


7. —Postnuptial Release or Settlement. 

The relinquishment of all the husband’s 
marital rights in the estate of his wife, during 
the coverture and after her death, may be made 
by a postnuptial settlement, or by a penal bond 
made by him upon their separation. Mayberry 
v. Neely, 24 Tenn. 337, 1844 Tenn. LEXIS 70 
(1844); Goodrich v. Bryant, 37 Tenn. 325, 1858 
Tenn. LEXIS 8 (1857). 


8. —Settlement of Wife’s Reversionary In- 
terest. 

A postnuptial settlement, upon the wife, of 
personal property in which she has only a 
reversionary interest, dependent upon an exist- 
ing life estate, which is surrendered by the life 
tenant is good against the creditors of the 
husband. Smith v. Greer, 22 Tenn. 118, 1842 
Tenn. LEXIS 41 (1842). 


9. —Consideration. 
The husband’s sale or conveyance to his wife 
for the consideration of her relinquishment of 
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her rights of property is valid as against his 
creditors and subsequent voluntary grantees or 
donees. Powell v. Powell, 28 Tenn. 477, 1848 
Tenn. LEXIS 108 (1848). 

Prior advances to a husband out of the wife’s 
property will not constitute a consideration for 
his subsequent settlement on her, when such 
consideration is not mentioned in the settle- 
ment, unless there was an agreement, at the 
time the advances were made, to secure her a 
settlement. There must be an intentional con- 
nection between the previous advances and the 
subsequent deed. While such advances are not 
sufficient to establish a consideration for the 
subsequent settlement, yet that fact goes far to 
explain the execution of it, and is persuasive of 
the good faith of the parties. Perkins v. Perkins, 
1 Cooper’s Tenn. Ch. 537 (1874). This case was 
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affirmed on appeal, see 2 Cooper’s Tenn. Ch. 
785. 

Mere parol promises, not based upon a con- 
sideration passing at the time, are wholly in- — 
sufficient to support subsequent deed or settle- 
ment on wife. Cheatham v. Hess, 2 Cooper’s 
Tenn. Ch. 763 (1877). 


10. —Debts Invalidating Postnuptial 
Settlement. 

To invalidate a postnuptial settlement, the 
husband must not only be indebted, but he 
must be indebted at the time to an amount 
sufficient to have the effect of delaying and 
defeating creditors. Smith v. Greer, 22 Tenn. 
118, 1842 Tenn. LEXIS 41 (1842); White v. 
Bettis, 56 Tenn. 645, 1872 Tenn. LEXIS 184 
(1872). See Ricketts v. McCully, 54 Tenn. 712, 
1872 Tenn. LEXIS 108 (1872). 


36-3-503. Antenuptial debts of wife — Nonliability of husband. 


No husband shall be liable for the debts, contracts or obligations of the wife 
incurred by the wife previous to marriage. 


History. 
Acts 1877, ch. 79, § 1; Shan., § 4238; mod. 
1932, § 8459; T.C.A. (orig. ed.), § 36-604. 


36-3-504. Disabilities of coverture removed from married women — 
Statute of limitations. 


(a) Married women are fully emancipated from all disability on account of 
coverture, and the common law as to the disability of married women and its 
effects on the rights of property of the wife, is totally abrogated, except as set 
out in § 36-3-505, and marriage shall not impose any disability or incapacity 
on a woman as to the ownership, acquisition or disposition of property of any 
sort, or as to the wife’s capacity to make contracts and to do all acts in reference 
to property that the wife could lawfully do, if the wife were not married, but 
every woman now married, or hereafter to be married, shall have the same 
capacity to acquire, hold, manage, control, use, enjoy and dispose of, all 
property, real and personal, in possession, and to make any contract in 
reference to it, and to bind herself personally, and to sue and be sued with all 
the rights and incidents thereof, as if the wife were not married. 

(b) All of the statutes of limitation that apply in favor of or against a feme 
sole, and the feme sole’s property, shall apply and operate in favor of or against 
married women and their property. 


History. Actions by and against deserted wife, § 20- 
Acts 1913, ch. 26, § 1; 1919, ch. 126, §§ 1,3; 1-104, 

Shan. Supp., §§ 4249a4, 4249a4%, 4249a6; Competency of spouses as witnesses, § 24-1- 

mod. Code 1932, §§ 8460, 8462; T.C.A. (orig. 90]. 


ed.), $§ 36-601, 36-603. Marriage settlements eligible for registra- 


tion, § 66-24-101. 
Power to obligate spouse’s land for cost of 
improvements, § 66-11-1038. 


Cross-References. 
Acknowledgments of married person, § 66- 
22-109. 
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Tenancy by entireties, see notes to § 36-3- 
505. 


Textbooks. 

Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), §§ 85, 
304, 455, 542, 643. 

Tennessee Jurisprudence, 14 Tenn. Juris., 
Husband and Wife, §§ 2, 20, 21, 28; 18 Tenn. 
Juris., Limitations of Actions, § 34; 18 Tenn. 
Juris., Mechanics’ Liens, § 4; 18 Tenn. Juris., 
Minors, § 6; 22 Tenn. Juris., Res Judicata, 
§ 11; 24 Tenn. Juris., Trusts and Trustees, 
§ 14; 25 Tenn. Juris., Wills, § 137; 25 Tenn. 
Juris., Witnesses, § 13. 


Law Reviews. 
Family Law—Bratton v. Bratton: The Ten- 
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nessee Supreme Court Considers Postnuptial 
Agreements and Allows Married Parties to 
Agree That They May Eventually Disagree, 
(Paul Brewer), 35 U. Mem. L. Rev. 579 (2005). 

Family Law — Tennessee Courts — Retroac- 
tive Abolition of the Common Law Tort of 
Criminal Conversation, Hanover v. Ruch, 809 
S.W.2d 893, 1991 Tenn. LEXIS 156 (Tenn.), 
cert. denied, 112 S. Ct. 381, 116 L. Ed. 2d 332, 
502 U.S. 942, 1991 U.S. LEXIS 6263, 60 
U.S.L.W. 3342 (1991) (No. 91-525), 59 Tenn. L. 
Rev. 159 (1991). 

Stealing Love in Tennessee: The Thief Goes 
Free, 56 Tenn. L. Rev. 629 (1989). 


NOTES TO DECISIONS 


Analysis 
. Constitutionality. 
. Construction. 
. Application. 


. Effect of Statute on Conjugal Relationship. 

Domicile of Wife. 

. Right of Wife to Contract. 

. —Conveyance of Realty. 

— —Privy Examination of Wife. 

— —Covenants. 

10. —Renting Lands. 

11. —Mechanics’ Liens. 

12. Liability for Debt. 

13. Liability of Wife’s Property for Her Debts. 

14. Rights of Husband as to Wife’s Property. 

15. —Earnings of Wife. 

16. —Husband in Possession of Wife’s Lands. 

17. —Husband’s Sale of Wife’s Property. 

18. —Resulting Trust. 

19. —Suit for Injury to Wife’s Property. 

20. Suit by Wife for Personal Injuries. 

- 21. —Joinder of Husband. 

_ 22. —Reimbursement in Part to Husband for 
Medical Expenses. 

23. Suits for Alienation of Affection and Crimi- 
nal Conversation. 

24. Suits for Loss of Services. 

25. Wrongful Death. 

26. Duties and Liabilities Between Spouses. 

27. Right to Contract with Other Spouse. 

28. —Reconciliation Property Settlement. 

29. —Land Owned Jointly. 

30. Suit Against Other Spouse. 

31. —Voidable Marriage. 

32. —Unlawful Detainer Against Husband. 

33. —Criminal Prosecution of Husband by 
Wife. 

34. Torts of Wife. 

35. Criminal Liability of Married Woman. 

36. Taxation of Costs of Suit Against Married 
Woman. 

37. Estoppel Against Married Woman. 

38. Guardianship of Minor Female. 
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39. Restraints on Alienation. 

40. Liability of Husband for Burial of Wife. 
41. Personalty of Wife Dying Intestate. 

42. Personalty of Wife Dying Testate. 

43. Cause of Action Arising Prior to Statute. 
44. Possession by Husband and Wife. 

45. —Adverse Possession. 

46. Coverture. 

47. Tenancy by Entireties. 

48. Condemnation. 


1. Constitutionality. 

This statute is not unconstitutional as de- 
stroying vested rights of the husband in his 
wife’s property, though the marriage occurred 
before the passage of the act, and though the 
property was acquired by the wife before the 
marriage; and she may recover the rent of her 
such land, for the husband’s right as to future 
rents was of a contingent nature. The general 
assembly had the power to interfere, as it did 
by this act, before the contingency had ceased, 
and the right had developed into a vested right 
in praesenti. Parlow v. Turner, 132 Tenn. 339, 
178 S.W. 766, 1915 Tenn. LEXIS 27 (1915). 


2. Construction. 

The provisions of this statute contravene the 
common law, and the court will not unnecessar- 
ily extend the terms thereof by construction. 
Mayo v. Bank of Gleason, 140 Tenn. 423, 205 
S.W. 125, 1918 Tenn. LEXIS 52 (1918). 


3. Application. 

This statute is not confined in its application 
to property, real and personal, in the possession 
of such women. Moffat v. Schenck, 141 Tenn. 
305, 210 S.W. 157, 1918 Tenn. LEXIS 91 (1919). 

The common law as to disabilities of married 
women and its effect on the rights of the prop- 
erty of the wife is totally abrogated by the 
former Married Women’s Emancipation Act ex- 
cept as to exceptions provided by the statute. 
Preston v. Smith, 41 Tenn. App. 222, 293 S.W.2d 
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51, 1955 Tenn. App. LEXIS 121 (Tenn. Ct. App. 
1955). 


4. Effect of Statute on Conjugal Relation- 
ship. 

This section does not deprive either the hus- 
band or the wife of the conjugal relationship, 
with its duties and rights. Chattanooga v. 
Carter, 132 Tenn. 609, 179 S.W. 127, 1915 Tenn. 
LEXIS 53 (1915). 


5. Domicile of Wife. 

Since married women may now freely con- 
tract with their husbands, a wife may, with the 
acquiescence or consent of the husband, acquire 
a separate domicile from that of the husband. 
Younger v. Gianotti, 176 Tenn. 139, 138 S.W.2d 
448, 1939 Tenn. LEXIS 109, 128 A.L.R. 1413 
(1940). 

Where the wife with the acquiescence and 
consent of the husband removed from the resi- 
dence of the husband in Nebraska to Tennessee 
with the intention of making Tennessee her 
permanent residence and lived there 21 years 
until her death, she acquired a separate domi- 
cile in Tennessee so that the laws of Tennessee 
governed the distribution of her personalty and 
not the laws of Nebraska. Younger v. Gianotti, 
176 Tenn. 139, 138 S.W.2d 448, 1939 Tenn. 
LEXIS 109, 128 A.L.R. 1413 (1940). 

The domicile of the wife is presumed to be 
that of her husband. Clothier v. Clothier, 33 
Tenn. App. 532, 232 S.W.2d 363, 1950 Tenn. 
App. LEXIS 113 (Tenn. Ct. App. 1950), super- 
seded by statute as stated in, Moore v. Moore, 
— S.W.2d —, 1991 Tenn. App. LEXIS 869 
(Tenn. Ct. App. Nov. 1, 1991). 


6. Right of Wife to Contract. 

The statute gives a married woman the right 
to contract and bind herself personally as if a 
feme sole. Baird v. Lebeck Bros., 7 Tenn. Civ. 
App. (7 Higgins) 225 (1916); Jefferson County 
Bank v. Hale, 152 Tenn. 648, 280 S.W. 408, 1925 
Tenn. LEXIS 109 (1926). 


7. —Conveyance of Realty. 

A married woman may convey her realty as if 
she were unmarried. Jefferson County Bank v. 
Hale, 152 Tenn. 648, 280 S.W. 408, 1925 Tenn. 
LEXIS 109 (1926). 

Wife has the same right to convey realty to 
husband, as the husband has to convey realty 
to wife. Howell v. Davis, 196 Tenn. 334, 268 
S.W.2d 85, 1954 Tenn. LEXIS 385, 1954 Tenn. 
LEXIS 386 (1954). 


8. ——Privy Examination of Wife. 

Acts 1913, ch. 26 did not dispense with the 
necessity of a married woman’s privy examina- 
tion in alienating her homestead under Shan- 
non’s Code, § 3753. Roach v. Francisco, 138 
Tenn. 357, 197 S.W. 1099, 1917 Tenn. LEXIS 
41, 1 A.L.R. 1074 (1917). 

Since the enactment of Acts 1913, ch. 26 a 
married woman may contract with reference to 
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her general estate in the manner of a feme sole, 
and the contract of a married woman to convey 
lands is binding without privy examination. 
Little v. Hickey, 8 Tenn. Civ. App. 303 (1918). 

The privy examination was dispensed with 
entirely by § 66-22-109. Cunningham v. Moore, 
161 Tenn. 128, 29 S.W.2d 654, 1929 Tenn. 
LEXIS 40 (1930); Granger v. Webster, 162 Tenn. 
459, 36 S.W.2d 883, 1930 Tenn. LEXIS 109 
(Dec. 1930). 

The reference in Roach v. Francisco (1917), 
138 Tenn. 357, 197 S.W. 1099, 1917 Tenn. 
LEXIS 41, 1 A.L.R. 1074 to a constitutional 
prohibition against the alienation of the home- 
stead without the privy examination of the wife 
was evidently an inadvertence and such refer- 
ence should have been to the statutory prohibi- 
tion that was dispensed with by Acts 1919, ch. 
48. Cunningham v. Moore, 161 Tenn. 128, 29 
S.W.2d 654, 1929 Tenn. LEXIS 40 (1930). 


9. — —Covenants. 

Where wife joins as grantor with husband in 
conveying property covenanting against en- 
cumbrance, she is bound on the covenants. Oral 
testimony is incompetent to contradict or vary 
the instrument, reformation not being sought. 
Watts v. Ramsey, 156 Tenn. 463, 2 S.W.2d 409, 
1927 Tenn. LEXIS 142 (1928). 


10. —Renting Lands. 

Under this statute, a married woman has the 
right to rent out her lands, and to collect the 
rents accruing therefrom. Henderson Grocery 
Co. v. Johnson, 141 Tenn. 127, 207 S.W. 723, 
1918 Tenn. LEXIS 73 (1918). 


11. —Mechanics’ Liens. 

Since the statute, there enters into every 
contract of a married woman for the improve- 
ment of her real property, a stipulation that 
subcontractors and materialmen shall be 
treated as vested with the same rights as to 
liens as if the owner had been a man. Gould v. 
Frost, 1388 Tenn. 467, 196 S.W. 949, 1917 Tenn. 
LEXIS 57 (1917); Carey v. Harrison, 8 Tenn. 
Civ. App. 50 (1918). 


12. Liability for Debt. 

Since emancipation, a wife who is furnished 
goods for herself and family, credit being ex- 
tended to her alone, and not as agent of her 
husband, is liable personally therefor, though 
she lives with her husband. Baird v. Lebeck 
Bros., 7 Tenn. Civ. App. (7 Higgins) 225 (1916). 


13. Liability of Wife’s Property for Her 
Debts. 

Under this statute, a married woman holds 
property in the same manner as a feme sole and 
all her property to which she has title is subject 
to her debts, and the husband holds no interest 
therein so as to defeat sale for such debts. 
Henderson Grocery Co. v. Johnson, 141 Tenn. 
127, 207 S.W. 723, 1918 Tenn. LEXIS 73 (1918). 
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14. Rights of Husband as to Wife’s Prop- 
erty. 

A husband can only acquire his wife’s person- 
alty during coverture by purchase or gift. 
Tellico Bank & Trust Co. v. Loomis, 147 Tenn. 
158, 246 S.W. 21, 1922 Tenn. LEXIS 28 (1922). 

A husband cannot during coverture reduce to 
his possession the wife’s personalty. Priest v. 
Williamson County Banking & Trust Co., 148 
Tenn. 87, 251 S.W. 904, 1922 Tenn. LEXIS 79 
(1922); Walker v. Walker, 2 Tenn. App. 279, — 
S.W. —, 1925 Tenn. App. LEXIS 106 (Tenn. Ct. 
App. 1925); Justice v. Henley, 27 Tenn. App. 
405, 181 S.W.2d 632, 1944 Tenn. App. LEXIS 87 
(Tenn. Ct. App. 1944). 

Since the enactment of this section, if a 
husband comes into possession of his wife’s 
property, he is treated as her agent in dealing 
therewith. Robertson v. Wade, 17 Tenn. App. 
457, 68 S.W.2d 487, 1933 Tenn. App. LEXIS 80 
(Tenn. Ct. App. 1933); Justice v. Henley, 27 
Tenn. App. 405, 181 S.W.2d 632, 1944 Tenn. 
App. LEXIS 87 (Tenn. Ct. App. 1944). 

The only right of the husband to control the 
wife’s lands or collect rents is by her consent. 
Robertson v. Wade, 17 Tenn. App. 457, 68 
S.W.2d 487, 1933 Tenn. App. LEXIS 80 (Tenn. 
Ct. App. 1933). 


15. —Earnings of Wife. 

Earnings of a wife are a part of her separate 
personal estate and belong to her to the exclu- 
sion of common-law rights of her husband. Hull 
v. Hull Bros. Lbr. Co., 186 Tenn. 53, 208 S.W.2d 
338, 1948 Tenn. LEXIS 517 (1948). 


16. —Husband in Possession of Wife’s 
Lands. 

The word “owner,” as used in former §8§ 54- 
13-301 — 54-13-3083 [repealed], conferring upon 
the “owner” of land constituting the bank of a 
navigable river the preferential right to estab- 
lish and operate a ferry across the river, applied 
to a husband in possession of land of his incom- 
petent wife, by virtue of the marriage relation. 
McCrary v. Harrell, 166 Tenn. 431, 62 S.W.2d 
566, 1932 Tenn. LEXIS 152 (1933). 

A deed by the husband to his wife without 
reservations or restrictions either in the deed or 
by private agreement or understanding was not 
rendered less absolute by the fact that the 


_ husband continued to occupy the property with 


his wife as their home and it formed no part of 
his estate after his death. Union Planters Nat'l 
Bank v. United States, 361 F.2d 662, 1966 U.S. 
App. LEXIS 5837 (6th Cir. Tenn. 1966). 


17. —Husband’s Sale of Wife’s Property. 
A husband cannot dispose of his wife’s inter- 

est in an estate owned as by the tenants by the 

entirety, and cannot sell or encumber anything 


but his own interest. Irwin v. Dawson, 197 


Tenn. 314, 273 S.W.2d 6, 1954 Tenn. LEXIS 488 
(1954). 
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18. —Resulting Trust. 

Where a married woman used her own 
money to pay for land but her husband had the 
deed made to himself and her, and she did not 
know until his will was probated that he 
claimed any interest in the land, there was a 
resulting trust in favor of the wife as to the one 
half interest standing in the husband’s name. 
Justice v. Henley, 27 Tenn. App. 405, 181 
S.W.2d 632, 1944 Tenn. App. LEXIS 87 (Tenn. 
Ct. App. 1944). 


19. —Suit for Injury to Wife’s Property. 

Since the statute, if husband and wife own an 
estate in common, the husband cannot recover 
for injury to wife’s share. Gardner v. Quinn, 154 
Tenn. 167, 289 S.W. 513, 1926 Tenn. LEXIS 112 
(1926). 


20. Suit by Wife for Personal Injuries. 


21. —Joinder of Husband. 

The joinder of the husband in the wife’s suit 
is unnecessary. She may prosecute a suit for 
injuries received in an automobile accident, 
without the joinder of her husband, because the 
recovery will be distinctly her own. Knoxville R. 
& L. Co. v. Vangilder, 132 Tenn. 487, 178 S.W. 
1117, 1915 Tenn. LEXIS 39, L.R.A. (n:s.) 
1916A1111 (1915). 

Under this statute, joinder of husband in 
wife’s suit to recover damages for personal 
injuries was unnecessary. Whitehurst v. How- 
ell, 20 Tenn. App. 314, 98 S.W.2d 1071, 1936 
Tenn. App. LEXIS 28 (Tenn. Ct. App. 1936). 


22. —Reimbursement in Part to Husband 
for Medical Expenses. 

Where husband filed claim with United 
States for wife’s medical expenses up to certain 
date and claim stated that wife was to pay 
thereafter, the wife was not barred from suing 
government for damages and recovering for 
medical expenses incurred by her. Phillips v. 
United States, 102 F. Supp. 943, 1952 U.S. Dist. 
LEXIS 4826 (D. Tenn. 1952). 


23. Suits for Alienation of Affection and 
Criminal Conversation. 

Although formerly a wife could not have 
maintained a suit for the alienation of her 
husband’s affections based upon a cause of 
action occurring prior to desertion, under this 
statute this disability was removed. Wilson v. 
Bryant, 167 Tenn. 107, 67 S.W.2d 133, 1933 
Tenn. LEXIS 12 (1934). 

Disability of wife at common law from suing 
for criminal conversation of husband with an- 
other woman was removed by emancipation 
act. Scates v. Nailling, 196 Tenn. 508, 268 
S.W.2d 561, 1954 Tenn. LEXIS 413 (1954). 


24. Suits for Loss of Services. 

This statute does not affect the legal rights 
and duties of the relationship of husband and 
wife further than to emancipate the wife from 
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the disability of coverture. It does not affect her 
marital duties, so that the husband, as at 
common law, may recover for the loss of the 
services of his wife by reason of personal inju- 
ries sustained by her. Chattanooga v. Carter, 
132 Tenn. 609, 179 S.W. 127, 1915 Tenn. LEXIS 
58 (1915); Johnston v. Southern Ry., 155 Tenn. 
639, 299 S.W. 785, 1926 Tenn. LEXIS 94, 55 
A.L.R. 932 (1926). 

Wife did not have the right to maintain 
common-law action for loss of services and 
consortium of husband against employer of 
husband on the basis of the emancipation act 
where employer was operating under Workers’ 
Compensation Law (title 50, ch. 6) as that 
remedy was exclusive. Napier v. Martin, 194 
Tenn. 105, 250 S.W.2d 35, 1952 Tenn. LEXIS 
356 (1952). 

The common-law right of action in the hus- 
band for loss of his wife’s services was not taken 
away by the former Married Women’s Emanci- 
pation Act but still persists in the husband. 
Dunn v. Alabama Oil & Gas Co., 42 Tenn. App. 
108, 299 S.W.2d 25, 1956 Tenn. App. LEXIS 117 
(Tenn. Ct. App. 1956); Rush v. Great American 
Ins. Co., 213 Tenn. 506, 376 S.W.2d 454, 1964 
Tenn. LEXIS 418 (1964), superseded by statute 
as stated in, Kilbourne v. Hanzelik, 648 S.W.2d 
932, 1983 Tenn. LEXIS 774 (Tenn. 1983). 

Wife did not have cause of action at common 
law for loss of consortium resulting from per- 
sonal injury of husband and it was not within 
the province of the court to create such an 
action where it was unknown at common law 
and had not been provided by statute. Rush v. 
Great American Ins. Co., 213 Tenn. 506, 376 
S.W.2d 454, 1964 Tenn. LEXIS 418 (1964), 
superseded by statute as stated in, Kilbourne v. 
Hanzelik, 648 S.W.2d 932, 1983 Tenn. LEXIS 
774 (Tenn. 1983). 


25. Wrongful Death. 

An action for wrongful death against one 
spouse may be maintained when it is predi- 
cated upon an intentional tort to the other 
spouse during marriage, such act resulting in 
the termination of the marriage by death. Luna 
v. Clayton, 655 S.W.2d 893, 1983 Tenn. LEXIS 
656 (Tenn. 1983). 


26. Duties and _ Liabilities 
Spouses. 

Husband is still the head of the marital 
household and the wife is required to render 
services in the home that the law presumes to 
be gratuitous. Hull v. Hull Bros. Lbr. Co., 186 
Tenn. 53, 208 S.W.2d 338, 1948 Tenn. LEXIS 
517 (1948). 

Wife of one of the partners in a partnership 
who took place of former employee and there- 
after rendered the same services as bookkeeper 
of the partnership was entitled to recover from 
firm on quantum meruit for services rendered, 
since evidence overcame presumption that ser- 
vices of wife were voluntary. Hull v. Hull Bros. 


Between 
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Lbr. Co., 186 Tenn. 53, 208 S.W.2d 338, 1948 
Tenn. LEXIS 517 (1948). 

This statute does not affect the common-law 
duty of the husband to support the wife during 
her lifetime and to pay her funeral expenses 
after her death. In re Estate of Deskins, 214 
Tenn. 608, 381 S.W.2d 921, 1964 Tenn. LEXIS 
512 (1964). 


27. Right to Contract with Other Spouse. 

Although the statute does not expressly au- 
thorize the wife to contract with the husband, it 
is broad enough to confer on her the right to 
contract to render services to a business in 
which he has an interest. Hull v. Hull Bros. Lbr. 
Co., 186 Tenn. 53, 208 S.W.2d 338, 1948 Tenn. 
LEXIS 517 (1948). 

The effect of the Act of 1913 as amended by 
the Act of 1919 was to dissolve the “oneness” of 
the married state and to empower one spouse to 
contract with the other as with a stranger. 
Howell v. Davis, 196 Tenn. 334, 268 S.W.2d 85, 
1954 Tenn. LEXIS 385, 1954 Tenn. LEXIS 386 
(1954). 


28. —Reconciliation Property Settlement. 

Agreement between husband and wife for 
reconciliation and containing property settle- 
ment binding in the future was not promotive 
or conducive of separation of the parties and 
was valid. Hoyt v. Hoyt, 213 Tenn. 117, 372 
S.W.2d 300, 1963 Tenn. LEXIS 474 (1963) 
(overruling Copeland v. Boaz, 68 Tenn. 223, 
1877 Tenn. LEXIS 24 (1877)). 


29. —Land Owned Jointly. 

A wife and her husband could enter into an 
agreement to divide proceeds of sale of land 
held by them jointly, and both the husband and 
his creditors were bound thereby. Masillon En- 
gine Co. v. Shoemaker, 6 Tenn. Civ. App. (6 
Higgins) 277 (1915). 


30. Suit Against Other Spouse. 

Neither this statute nor former § 39-2-105 
(see now T.C.A. § 39-13-101) making the hus- 
band’s assault and battery upon his wife a 
misdemeanor, abrogated the fundamental doc- 
trine of the unity of husband and wife under the 
common law, nor the correlative duties of the 
husband and wife to each other, nor the com- 
mon-law rule that one spouse cannot sue the 
other for a tort committed during the marriage. 
Lillienkamp v. Rippetoe, 133 Tenn. 57, 179 S.W. 
628, 1915 Tenn. LEXIS 73, L.R.A. (n.s.) 
1916B881 (1915). 

Although under this section a spouse may not 
sue another in a tort action, a wife could sue her 
husband’s estate in a Tennessee federal court 
for damages resulting from a motor vehicle 
accident in North Carolina in which her hus- 
band was driving, where North Carolina laws 
permit tort action against spouse, since the 
laws of the place of the accident determine the 
rights of the parties. Franklin v. Wills, 217 F.2d 
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899, 1954 U.S. App. LEXIS 3214 (6th Cir. Tenn. 
1954). 

Wife could not maintain personal injury ac- 
tion against husband for injuries resulting from 
his alleged negligence in operation of automo- 
bile in Tennessee. Prince v. Prince, 205 Tenn. 
451, 326 S.W.2d 908, 1959 Tenn. LEXIS 382 
(1959), overruled in part, Davis v. Davis, 657 
S.W.2d 753, 1983 Tenn. LEXIS 723 (Tenn. 
1983). But see Lucas v. Phillips, 205 Tenn. 444, 
326 S.W.2d 905, 1957 Tenn. LEXIS 472 (1957), 
wherein injury occurred in Arkansas and recov- 
ery was permitted against husband’s employer 
where Arkansas statute permitted personal in- 
jury action against husband for his torts. 

Fact that husband carried automobile liabil- 
ity policy indemnifying him against loss did not 
entitle wife to maintain personal injury action 
against him for injuries sustained in automo- 
bile driven by him since there would be nothing 
to indemnify where action could not be main- 
tained. Prince v. Prince, 205 Tenn. 451, 326 
S.W.2d 908, 1959 Tenn. LEXIS 382 (1959), 
overruled in part, Davis v. Davis, 657 S.W.2d 
753, 1983 Tenn. LEXIS 723 (Tenn. 1983); 
Hance v. Haun, 216 Tenn. 176, 391 S.W.2d 621, 
1965 Tenn. LEXIS 570 (1965), overruled, Luna 
y. Clayton, 655 S.W.2d 8938, 1983 Tenn. LEXIS 
656, 1983 Tenn. LEXIS 788 (Tenn. 1983). 

One spouse cannot maintain an action 
against the other for an alleged tort that oc- 
curred in this state during coverture because 
there is no civil right to be redressed. Prince v. 
Prince, 205 Tenn. 451, 326 S.W.2d 908, 1959 
Tenn. LEXIS 382 (1959), overruled in part, 
Davis v. Davis, 657 S.W.2d 753, 1983 Tenn. 
LEXIS 723 (Tenn. 1983); Gordon v. Pollard, 207 
Tenn. 45, 336 S.W.2d 25, 1960 Tenn. LEXIS 406 
(1960), overruled in part, Davis v. Davis, 657 


| §$.W.2d 753, 1983 Tenn. LEXIS 723 (Tenn. 


1983); Hance v. Haun, 216 Tenn. 176, 391 
S.W.2d 621, 1965 Tenn. LEXIS 570 (1965), 
overruled, Luna v. Clayton, 655 S.W.2d 898, 
1983 Tenn. LEXIS 656, 1983 Tenn. LEXIS 788 


- (Tenn. 1983); Wooley v. Parker, 222 Tenn. 104, 


432 S.W.2d 882, 1968 Tenn. LEXIS 415 (1968). 

The common-law rule on interspousal immu- 
nity was not abrogated by the former Married 
Women’s Emancipation Act. Gordon v. Pollard, 
207 Tenn. 45, 336 S.W.2d 25, 1960 Tenn. LEXIS 
406 (1960), overruled in part, Davis v. Davis, 


| 657 S.W.2d 753, 1983 Tenn. LEXIS 723 (Tenn. 
' 1983); Wooley v. Parker, 222 Tenn. 104, 432 


S.W.2d 882, 1968 Tenn. LEXIS 415 (1968). 
Next of kin of wife has no cause of action 
against spouse for wrongful death of wife. 


Hance v. Haun, 216 Tenn. 176, 391 S.W.2d 621, 


i 
i 


1965 Tenn. LEXIS 570 (1965), overruled, Luna 
v. Clayton, 655 S.W.2d 893, 1983 Tenn. LEXIS 
656, 1983 Tenn. LEXIS 788 (Tenn. 1983). 

Wife could not maintain action against estate 
of husband for personal injuries arising out of 


automobile accident wherein husband was 


driver and wife passenger in the automobile in 
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which husband was killed and wife injured. 
Wooley v. Parker, 222 Tenn. 104, 482 S.W.2d 
882, 1968 Tenn. LEXIS 415 (1968). 

Denial of right of wife to sue husband for 
personal injuries did not constitute denial of 
due process or equal protection of the law under 
U.S. Const., amend. 14 or Tenn. Const., art. I, 
§§ 8, 17. Fischer v. Fischer, 477 S.W.2d 513, 
1972 Tenn. LEXIS 392 (Tenn. 1972). 

A spouse may maintain a negligence action 
for personal injuries against the other spouse 
for an antenuptial tort. Childress v. Childress, 
569 S.W.2d 816, 1978 Tenn. LEXIS 631 (Tenn. 
1978). 

Interspousal tort immunity is totally abol- 
ished in this state and all decisions to the 
contrary are overruled. Davis v. Davis, 657 
S.W.2d 753, 1983 Tenn. LEXIS 723 (Tenn. 
1983). 

The wife was not permitted to bring action 
against husband for intentional tort resulting 
in mental and physical disability that arose 
before but was not pending at the time of the 
decision in Luna v. Clayton, 655 S.W.2d 893 
(Tenn. 1983). Lazarov v. Lazarov, 731 S.W.2d 
928, 1987 Tenn. App. LEXIS 2561 (Tenn. Ct. 
App. 1987). 


31. —Voidable Marriage. 

Annulment of voidable marriage did not ren- 
der marriage void ab initio for purpose of per- 
mitting one party to maintain an action for tort 
against the other that occurred during the 
period when the status of the parties was man 
and wife. Gordon v. Pollard, 207 Tenn. 45, 336 
S.W.2d 25, 1960 Tenn. LEXIS 406 (1960), over- 
ruled in part, Davis v. Davis, 657 S.W.2d 753, 
1983 Tenn. LEXIS 723 (Tenn. 1983). 


32. —Unlawful Detainer 
band. 

Under the authority of an emancipation act 
such as this section a wife may successfully 
maintain an action in unlawful detainer 
against her husband for her separate real es- 
tate. Hall v. Hall, 193 Tenn. 74, 241 S.W.2d 919, 
1951 Tenn. LEXIS 325 (1951). 


Against Hus- 


33. —Criminal Prosecution of Husband by 
Wife. 

The husband is subject to criminal libel of the 
wife, upon her complaint, where she is living 
apart from the husband. State v. Kirby, 167 
Tenn. 307, 69 S.W.2d 886, 1934 Tenn. LEXIS 1 
(1934). 

In criminal actions, a wronged wife may 
become prosecutrix in indictment against her 
husband. The rule denying her the right to 
complain of husband’s tort does not apply. State 
v. Kirby, 167 Tenn. 307, 69 S.W.2d 886, 1934 
Tenn. LEXIS 1 (1934). 


34. Torts of Wife. 
Under this statute, the common-law liability 
of a husband for the voluntary torts of his wife 
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is abrogated, so far as those torts are connected 
with her separate property, and, therefore, a 
husband is not liable for the damages caused by 
his wife’s negligence in operating an automo- 
bile that was her separate property. Foster v. 
Ingle, 147 Tenn. 217, 246 S.W. 530, 1922 Tenn. 
LEXIS 34, 27 A.L.R. 1214 (1923); Forman v. 
Washington, 3 Tenn. App. 567, 1926 Tenn. App. 
LEXIS 132 (1926). 


35. Criminal Liability of Married Woman. 

There is no longer a presumption that the 
wife in committing a criminal act did so under 
husband’s duress. Morton v. State, 141 Tenn. 
357, 209 S.W. 644, 1918 Tenn. LEXIS 96, 4 
A.L.R. 264 (1919). 

Since the enactment of the married women’s 
emancipation legislation, a married woman is 
as capable of and as responsible for crime as if 
she were single, and she is to be regarded as an 
independent entity. Johnson v. State, 152 Tenn. 
184, 274 S.W. 12, 1925 Tenn. LEXIS 60 (1925), 
superseded by statute as stated in, State v. 
Durso, 645 S.W.2d 753, 1983 Tenn. LEXIS 768 
(Tenn. 1983). 


36. Taxation of Costs of Suit Against Mar- 
ried Woman. 

A married woman may be taxed with the 
costs of a frivolous and malicious prosecution. 
State v. Kirby, 167 Tenn. 307, 69 S.W.2d 886, 
1934 Tenn. LEXIS 1 (1934). 


37. Estoppel Against Married Woman. 

Responsibilities are coupled with the privi- 
leges conferred, and, even if a married woman 
was protected by coverture from the application 
of the doctrine of estoppel in pais previously, 
the enactment destroyed the protection. Smith 
v. Smith, 8 Tenn. Civ. App. 322 (1913). 


38. Guardianship of Minor Female. 

Under this statute, the marriage of a minor 
female does not terminate her guardianship. 
Mayo v. Bank of Gleason, 140 Tenn. 423, 205 
S.W. 125, 1918 Tenn. LEXIS 52 (1918). 


39. Restraints on Alienation. 

While this statute practically makes the es- 
tates of married women separate estates, it 
does not interfere with the creation or opera- 
tion of the equitable separate estates so long 
and so beneficially enforced and protected in 
courts of chancery; and, therefore, parents and 
others, desiring to provide for wives or children, 
may, by restraints on alienation in such settle- 
ments, still throw around them the safeguards 
devised by the wisdom of the great equity 
judges. Indeed the necessity for such protection 
by the creation of separate estates, with re- 
straints on alienation, was increased rather 
than diminished by the removal of the disabil- 
ity of coverture from married women. Travis v. 
Sitz, 135 Tenn. 156, 185 S.W. 1075, 1915 Tenn. 
LEXIS 192, L.R.A. (n.s.) 1917A671 (1915). 
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40. Liability of Husband for Burial of 
Wife. 

This section does not relieve husband of his 
common-law obligation for burial of his wife. 
Simpson v. Drake, 150 Tenn. 84, 262 S.W. 41, 
1923 Tenn. LEXIS 65 (1924). 


41. Personalty of Wife Dying Intestate. 

Inasmuch as the emancipation statute nei- 
ther expressly nor by necessary implication 
makes any disposition of the property of a 
married woman after her death, in the event of 
her failure to dispose of it, her personal prop- 
erty, upon her death, without such disposition, 
passes, jus mariti, to her husband. It is imma- 
terial that the wife was under the age of 21 
years, at the time of the marriage and during 
the continuance thereof to the time of her 
death. Baker v. Dew, 133 Tenn. 126, 179 S.W. 
645, 1915 Tenn. LEXIS 79 (1915). 


42. Personalty of Wife Dying Testate. 

Where wife left a will from which her hus- 
band dissented, his rights were determined by 
the common-law principle that the marriage 
amounted to an absolute gift by the wife to the 
husband of her personal estate had no applica- 
tion, such principle having been abrogated by 
this section. Elliott v. Markland, 26 Tenn. App. 
222, 170 S.W.2d 662, 1942 Tenn. App. LEXIS 37 
(1942). 


43. Cause of Action Arising Prior to Stat- 
ute. 

Where alleged threats causing destruction of 
wife’s business occurred prior to Acts 1913, wife 
could not bring suit without joinder of husband 
even though such suit was brought after the 
effective date of the statute. Snyder v. Jett, 138 
Tenn. 211, 197 S.W. 488, 1917 Tenn. LEXIS 21 
(1917). 


44, Possession by Husband and Wife. 

A husband and wife may occupy the position 
of joint tenants, that is, tenants by the entirety 
or tenants in common, and the possession of the 
husband and wife together does not necessarily 
mean the possession of the husband alone. 
Preston v. Smith, 41 Tenn. App. 222, 293 S.W.2d 
51, 1955 Tenn. App. LEXIS 121 (Tenn. Ct. App. 
1955). 


45. —Adverse Possession. 

Where husband and wife commenced posses- 
sion of land before the enactment of the former 
Married Women’s Emancipation Act but such 
possession did not ripen into title under 20 
years’ adverse possession without color of title — 
until after the date of the statute, the law as it 
existed at the time possession was perfected 
and title passed controlled rather than the law 
as it existed at the beginning of the adverse — 
possession. Preston v. Smith, 41 Tenn. App. 
222, 293 S.W.2d 51, 1955 Tenn. App. LEXIS 121 
(Tenn. Ct. App. 1955). 
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Where proof of case and record as a whole 
showed that adverse possession of land for 20 
years was by husband and wife jointly and was 
not considered by them to be the exclusive 
possession of the husband, title so acquired was 
not in husband alone but in husband and wife 
as tenants in common. Preston v. Smith, 41 
Tenn. App. 222, 293 S.W.2d 51, 1955 Tenn. App. 
LEXIS 121 (Tenn. Ct. App. 1955). 

Where husband and wife acquired title to 
land by 20 years’ continuous adverse posses- 
sion without color of title the estate acquired 
was a tenancy in common and not a tenancy by 
the entirety. Preston v. Smith, 41 Tenn. App. 
222, 293 S.W.2d 51, 1955 Tenn. App. LEXIS 121 
(Tenn. Ct. App. 1955). 


46. Coverture. 

The application of the common-law disability 
of coverture to tenancies by the entirety in- 
volves an invidious and suspect classification 
based upon sex and marital status without any 
rational basis, and deprives married women of 
their property without due process of law and 
denies them the equal protection of the laws in 
violation of U.S. Const., amends. 5 and 14 and 
Tenn. Const., art. I, § 8. Robinson v. Trousdale 
County, 516 S.W.2d 626, 1974 Tenn. LEXIS 452 
(Tenn. 1974). 

The common-law disability of coverture, as it 
has been applied to tenancy by the entireties 
under this section and § 36-3-505, was eradi- 
cated completely by Acts 1913, ch. 26 and was 
not in any way restored by Acts 1919, ch. 126. 
Robinson v. Trousdale County, 516 S.W.2d 626, 
1974 Tenn. LEXIS 452 (Tenn. 1974). 


47. Tenancy by Entireties. 

Since all vestiges of the common-law disabil- 
ity of coverture have been removed in Tennes- 
see, each tenant in a tenancy by the entireties 
has a joint right to the use, control, incomes, 
rents, profits, usufructs and possession of the 
property so held and neither may sell, encum- 
ber, alienate or dispose of any portion thereof, 
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except his or her right of survivorship, without 
the consent of the other and any unilateral 
attempt to do so will be wholly and utterly void 
at the instance of the aggrieved tenant, and any 
prospective purchaser, transferee, lessee or 
mortgagee acts at his peril. Robinson v. Trous- 
dale County, 516 S.W.2d 626, 1974 Tenn. LEXIS 
452 (Tenn. 1974). 

The abolition in Tennessee of the common- 
law disability of coverture does not abolish the 
estate of tenancy by the entirety, but does strip 
it of the common-law restrictions on and depri- 
vation of the rights of married women. Robin- 
son v. Trousdale County, 516 S.W.2d 626, 1974 
Tenn. LEXIS 452 (Tenn. 1974). 

1918 deed to a predecessor in interest and his 
wife created a tenancy in common, not a ten- 
ancy by the entireties, because estates by the 
entireties was abolished by T.C.A. § 36-3- 
504(a), and, although estates by the entireties 
was re-established by T.C.A. § 36-3-505, there 
was a hiatus in tenancy by the entireties from 
January 1, 1914, to April 16, 1919, which af- 
fected the operative deed. Roberts v. Bailey, 338 
S.W.3d 540, 2010 Tenn. App. LEXIS 696 (Tenn. 
Ct. App. Nov. 9, 2010), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 214 (Tenn. Mar. 9, 2011). 


48. Condemnation. 

Where a husband and wife, tenants by the 
entirety, sued the county in an inverse condem- 
nation suit for the value of land taken to widen 
a public road, and the county asserted that they 
were both barred by reason of a conveyance of 
the land condemned to the county by the hus- 
band alone, the court held that, since all ves- 
tiges of the common-law disability of coverture 
have been removed in Tennessee, only the hus- 
band was barred from recovery and the wife 
was entitled to immediate payment of an 
amount representing the value of the land 
taken. Robinson v. Trousdale County, 516 
S.W.2d 626, 1974 Tenn. LEXIS 452 (Tenn. 
1974). 


36-3-505. Tenancies by entirety unaffected. 


Nothing in § 36-3-504 shall be construed as abolishing tenancies by the 


entirety. 


History. . 

PES LOLI. CO. Ub204 0/8 225, ONAN». OUDD.; 
§ 4249a5; mod. Code 1932, § 8461; Acts 1976, 
ch. 529, § 20; T.C.A. (orig. ed.), § 36-602. 


Compiler’s Notes. 

Acts 1913, ch. 26 was held in Gill v. McKin- 
ney, 140 Tenn. 549, 205 S.W. 416 (1918) and 
Kellar v. Kellar, 142 Tenn. 524, 221 S.W. 189 
(1920) to abolish tenancy by the entireties. Acts 
1913 took effect January 1, 1914. Acts 1919, ch. 


126 whose effect was to reestablish tenancy by 
the entireties took effect April 16, 1919. There- 
fore, there is a hiatus in the estate of tenancy 
by the entireties, which extends from January 
1, 1914, to April 16, 1919, and affects deeds 
executed in that period. See Hicks v. Sprankle, 
149 Tenn. 310, 257 S.W. 1044 (1923). 


Cross-References. 
Conveyance to spouse of interest in entirety, 
§ 66-1-110. 
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Creation of estate by entirety, § 66-1-109. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 455. 
Tennessee Jurisprudence, 25 Tenn. Juris., 
Wills, § 137. 
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Law Reviews. 

Davis v. Davis: The End of Interspousal Tort 
Immunity Tips the Scales on the Last Intrafa- 
milial Immunity Stronghold, 14 Mem. St. U.L. 
Rev. 270 (1984). 


NOTES TO DECISIONS 


Analysis 


. Purpose of Statute. 

. Tenancy by Entireties. 

—Abolition and Reestablishment. 
—Coverture. 

. —Effect of Statute on Common-Law Rule. 
—Creation of Estate. 

— —Estate by Descent. 

— —Delivery of Deed. 

. —Value of Estate. 

10. —Transfer of Wife’s Interest to Husband. 
11. —Parties. 

12. — —Foreclosure of Lien on Property. 

13. —Liability on Joint Notes. 

14. —Estate in Personalty. 

15. —Termination. 

16. — —Joint Conveyance. 


OMIM TR ONE 


17. — —Divorce. 

18. —Disposition of Crops on MHusband’s 
Death. 

19. Curtesy. 


20. Adverse Possession Under Deed to Hus- 
band and Wife. 

21. Condemnation. 

22. —Prior to 1919. 


1. Purpose of Statute. 

It was the purpose of this act to restore the 
disability of the wife in reference to estate held 
by her and her husband as estate by the en- 
tirety. Stegall v. Chattanooga, 16 Tenn. App. 
124, 66 S.W.2d 266, 1932 Tenn. App. LEXIS 41 
(Tenn. Ct. App. 1932). 


2. Tenancy by Entireties. 

Tenancy by the entirety still exists in Tennes- 
see with all its common-law attributes as de- 
fined by the supreme court of that state. Con- 
necticut Fire Ins. Co. v. McNeil, 35 F.2d 675, 
1929 U.S. App. LEXIS 3045 (6th Cir. Tenn. 
1929). 

In a deed to husband and wife and the latter’s 
“heirs and assigns forever,” the estate granted 
was neither enlarged nor diminished by the 
quoted words and they may be treated as sur- 
plusage. The deed created a tenancy by the 
entireties. Bost v. Johnson, 175 Tenn. 232, 133 
S.W.2d 491, 1939 Tenn. LEXIS 34 (1939). 

Where deed was executed after enactment of 
Acts 1913, ch. 26, and prior to the enactment of 
Acts 1919, ch. 126, conveying realty to husband 
and wife and another deed was executed by the 
same grantor after the 1919 act conveying the 
same property to the husband and wife and 


subsequently in two deeds of trust husband and 
wife referred to the second deed as their source 
of title, both became charged with notice of the 
existence and legal effect of the second deed 
that was to create in them an estate by the 
entirety. Wilson v. Clark, 40 Tenn. App. 38, 288 
S.W.2d 740, 1954 Tenn. App. LEXIS 94 (Tenn. 
Ct. App. 1954). 

A tenancy by the entirety confers upon the 
husband the right to possession and control of 
the property involved, together with the use 
and profit therefrom for which he is not re- 
quired to make an accounting to his wife. In re 
Guardianship of Plowman, 217 Tenn. 487, 398 
S.W.2d 721, 1966 Tenn. LEXIS 655 (1966), 
overruled in part, Robinson v. Trousdale 
County, 516 S.W.2d 626, 1974 Tenn. LEXIS 452 
(Tenn. 1974). 

While wife who owned land with husband as 
tenant by the entirety had a right to protect her 
interest in the land such right did not defeat 
husband’s right to use the land and contract 
validly as to such use. Mitchell v. Sinclair 
Refining Co., 221 Tenn. 516, 428 S.W.2d 299, 
1968 Tenn. LEXIS 481 (1968). 

The interest of a husband in a tenancy by the 
entirety is alienable and thus subject to judg- 
ment lien. Weaks v. Gress, 225 Tenn. 593, 474 
S.W.2d 424, 1971 Tenn. LEXIS 329 (1971), 
overruled in part, Robinson v. Trousdale 
County, 516 S.W.2d 626, 1974 Tenn. LEXIS 452 
(Tenn. 1974). 

Since all vestiges of the common-law disabil- 
ity of coverture have been removed in Tennes- 
see, each tenant in a tenancy by the entireties 
has a joint right to the use, control, incomes, 
rents, profits, usufructs and possession of the 
property so held, and neither may sell, encum- 
ber, alienate or dispose of any portion thereof, 
except his or her right of survivorship, without 
the consent of the other, and any unilateral 
attempt to do so will be wholly and utterly void 
at the behest of the aggrieved tenant, and any 
prospective purchaser, transferee, lessee or 
mortgagee acts at his peril. Robinson v. Trous- 
dale County, 516 S.W.2d 626, 1974 Tenn. LEXIS 
452 (Tenn. 1974). 

The abolition in Tennessee of the common- 
law disability of coverture does not abolish the 
estate of tenancy by the entirety, but does strip 
it of the common-law restrictions on and depri- 
vation of the rights of married women. Robin- 
son v. Trousdale County, 516 S.W.2d 626, 1974 
Tenn. LEXIS 452 (Tenn. 1974). 
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3. —Abolition and Reestablishment. 

Acts 1913, ch. 26 abolished tenancies by the 
entireties. Gill v. McKinney, 140 Tenn. 549, 205 
S.W. 416, 1918 Tenn. LEXIS 55 (1918), over- 
ruled in part, Robinson v. Trousdale County, 
516 S.W.2d 626, 1974 Tenn. LEXIS 452 (Tenn. 
1974), superseded by statute as stated in, Third 
Natl Bank v. Knobler, — S.W.2d —, 1988 Tenn. 
App. LEXIS 655 (Tenn. Ct. App. Oct. 21, 1988); 
Kellar v. Kellar, 142 Tenn. 524, 221 S.W. 189, 
1920 Tenn. LEXIS 55 (1920); Justice v. Henley, 
27 Tenn. App. 405, 181 S.W.2d 632, 1944 Tenn. 
App. LEXIS 87 (Tenn. Ct. App. 1944). 

Where, during the period between the pas- 
sage of the former Married Women’s Emanci- 
pation Act of 1913 and Acts 1919, ch. 126, 
spouses agreed that land be deeded to them so 
as to create an estate by the entirety and were 
advised by counsel that conveyance to them 
jointly would create such estate, whereas they 
were only made tenants in common thereby, 
equity will reform the deed so as to create 
estate by entirety. Alexander v. Shapard, 146 
Tenn. 90, 240 S.W. 287, 1921 Tenn. LEXIS 7 
(1921). 

By Acts 19138, ch. 26, tenancy by entireties 
was abolished, but by Acts 1919, ch. 126, it was 
reestablished. A deed to husband and wife dur- 
ing the intervening period vested an estate in 
the two as tenants in common. Pattison v. 
Baker, 148 Tenn. 399, 255 S.W. 710, 1923 Tenn. 
LEXIS 27, 29 A.L.R. 1334 (1923); Cobb v. Sand- 
ers, 1 Tenn. App. 326, — S.W. —, 1925 Tenn. 
App. LEXIS 52 (Tenn. Ct. App. 1925); Harris v. 
Fourth & First Joint Stock Land Bank, 8 Tenn. 
App. 301, 1928 Tenn. App. LEXIS 142 (1928); 
Watts v. Stanton, 28 Tenn. App. 381, 190 S.W.2d 
617, 1945 Tenn. App. LEXIS 79 (Tenn. Ct. App. 
1945). 

Acts 19138, ch. 26 removed the legal unity 
from which the estate by entirety was implied. 
Such estates were thereby abolished until re- 
stored by Acts 1919, ch. 126. Hicks v. Sprankle, 
149 Tenn. 310, 257 S.W. 1044, 1923 Tenn. 
LEXIS 101 (1924); Bost v. Johnson, 175 Tenn. 
232, 133 S.W.2d 491, 19389 Tenn. LEXIS 34 
(1939). 

Doctrine of tenancy by the entireties was not 
in effect between the effective date of Acts 1913, 
ch. 26, and the effective date of Acts 1919, ch. 
126, and where real property was conveyed to 
husband and wife during that period and wife 
subsequently died without further conveyance, 
her undivided interest in the property de- 
scended to her heirs. Moore v. Cole, 200 Tenn. 
43, 289 S.W.2d 695, 1956 Tenn. LEXIS 375 
(1956). 

Acts 1913, ch. 26 had the effect of abolishing 
estates by the entirety but Acts 1919, ch. 126, 
reestablished estates by the entirety and con- 
sequently reestablished the disability of the 
wife with respect to such estates. Mitchell v. 
Sinclair Refining Co., 221 Tenn. 516, 428 
S.W.2d 299, 1968 Tenn. LEXIS 481 (1968). 
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Acts 1919, ch. 126 reestablished tenancies by 
the entirety after their abolishment by the 
former Married Women’s Emancipation Act 
(Acts 1918, ch. 26) exactly as such tenancies 
existed prior to the emancipation act so that 
the common-law primacy of the husband exists 
at the present time. Weaks v. Gress, 225 Tenn. 
5938, 474 S.W.2d 424, 1971 Tenn. LEXIS 329 
(1971), overruled in part, Robinson v. Trousdale 
County, 516 S.W.2d 626, 1974 Tenn. LEXIS 452 
(Tenn. 1974). 

1918 deed to a predecessor in interest and his 
wife created a tenancy in common, not a ten- 
ancy by the entireties, because estates by the 
entireties was abolished by T.C.A. § 36-3- 
504(a), and, although estates by the entireties 
was re-established by T.C.A. § 36-3-505, there 
was a hiatus in tenancy by the entireties from 
January 1, 1914, to April 16, 1919, which af- 
fected the operative deed. Roberts v. Bailey, 338 
S.W.3d 540, 2010 Tenn. App. LEXIS 696 (Tenn. 
Ct. App. Nov. 9, 2010), appeal denied, — S.W.3d 
—, 2011 Tenn. LEXIS 214 (Tenn. Mar. 9, 2011). 


4, —Coverture. 

The application of the common-law disability 
of coverture to tenancies by the entirety in- 
volves an invidious and suspect classification 
based upon sex and marital status, without any 
rational basis, and deprives married women of 
their property without due process of law and 
denies them equal protection of the laws in 
violation of U.S. Const., amends. 5 and 14 and 
Tenn. Const., art. I, § 8. Robinson v. Trousdale 
County, 516 S.W.2d 626, 1974 Tenn. LEXIS 452 
(Tenn. 1974). 

The common-law disability of coverture, as it 
has been applied to tenancy by the entirety 
under this section and § 36-3-504, was eradi- 
cated completely by Acts 1913, ch. 26 and was 
not in any way restored by Acts 1919, ch. 126. 
Robinson v. Trousdale County, 516 S.W.2d 626, 
1974 Tenn. LEXIS 452 (Tenn. 1974). 


5. —Effect of Statute on Common-Law 
Rule. 

The husband in estates of tenancy by entire- 
ties, under the common law had a measure of 
domination by reason of the rule of jus mariti, 
which rule has been changed by § 36-3-504, so 
that he no longer dominates. Alfred v. Bankers’ 
& Shippers’ Ins. Co., 167 Tenn. 278, 68 S.W.2d 
941, 1933 Tenn. LEXIS 37 (1934). Contra, see 
Stegall v. Chattanooga, 16 Tenn. App. 124, 66 
S.W.2d 266, 1932 Tenn. App. LEXIS 41 (Tenn. 
Ct. App. 1932). 


6. —Creation of Estate. 


7. ——kEstate by Descent. 

An estate by the entireties may arise by both 
husband and wife succeeding to property as 
heirs of the same decedent. Tindell v. Tindell, 
37 S.W. 1105, 1896 Tenn. Ch. App. LEXIS 58 
(1896). 
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8. ——Delivery of Deed. 

The estate by entireties arises where there is 
a grant to husband and wife that is in fieri at 
time of marriage and thereafter completed by 
livery of seisin or allotment during conversion. 
Tindell v. Tindell, 37 S.W. 1105, 1896 Tenn. Ch. 
App. LEXIS 58 (1896). 


9. —Value of Estate. 

Tenancy by entireties in realty is of less value 
than sole ownership, from insurance stand- 
point. Alfred v. Bankers’ & Shippers’ Ins. Co., 
167 Tenn. 278, 68 S.W.2d 941, 1933 Tenn. 
LEXIS 37 (1934). 


10. —Transfer of Wife’s Interest to Hus- 
band. 

Where husband and wife held title to realty 
as tenants by entirety a deed by wife to hus- 
band reserving life estate and transferring any 
other interest she might have in realty at time 
of her death to her husband, and to take effect 
on her death transferred the fee simple title to 
husband subject to her life estate. Howell v. 
Davis, 196 Tenn. 334, 268 S.W.2d 85, 1954 
Tenn. LEXIS 385, 1954 Tenn. LEXIS 386 
(1954). 

Deed of wife to husband transferring her 
interest other than her life estate in realty held 
by tenancy by the entireties was a deed and not 
a will. Howell v. Davis, 196 Tenn. 334, 268 
S.W.2d 85, 1954 Tenn. LEXIS 385, 1954 Tenn. 
LEXIS 386 (1954). 


11. —Parties. 

A court is without jurisdiction to adjudge an 
equitable vendor’s lien where both tenants are 
not made defendants and where the bill sought 
to fix the lien on the land itself and not on the 
interest of the single tenant brought before the 
court. Gaylor v. Miller, 166 Tenn. 45, 59 S.W.2d 
502, 1932 Tenn. LEXIS 110 (1983). 

Where husband signed agreement for rental 
of service station equipment on land held as 
tenants by the entirety, which agreement exon- 
erated lessor oil company from liability for 
damage to property, wife was bound by contract 
during coverture and was not entitled to bring 
suit for damages to well, water softening equip- 
ment and surface of land resulting from leaking 
gasoline tank. Mitchell v. Sinclair Refining Co., 
221 Tenn. 516, 428 S.W.2d 299, 1968 Tenn. 
LEXIS 481 (1968). 


12. — —Foreclosure of Lien on Property. 

In suit to foreclose an equitable vendor’s lien 
against the husband alone, sale under decree is 
void as against one not a party who acquired 
the title before suit was commenced, the plead- 
ings not seeking to have interest of husband 
subjected, but the land itself and the decree 
being in accord. Since the title so acquired was 
not brought before the court, such a lien did not 
come into existence. Gaylor v. Miller, 166 Tenn. 
45, 59 S.W.2d 502, 1932 Tenn. LEXIS 110 
(1933). 
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13. —Liability on Joint Notes. 

Joint note of husband and wife, executed for 
purchase money of an estate by entireties, upon 
the death of either tenant does not become the 
primary obligation of the survivor, but remains 
a joint obligation of the survivor. Newson v. 
Shackleford, 163 Tenn. 358, 43 S.W.2d 384, 
1931 Tenn. LEXIS 123 (1981). 

Upon the death of either tenant the notes of 
both for unpaid purchase money remain the 
obligations of the survivor and of the decedent’s 
estate and do not become the primary obliga- 
tions of the survivor. Contribution is enforce- 
able. Newson v. Shackleford, 163 Tenn. 358, 43 
S.W.2d 384, 1931 Tenn. LEXIS 123 (1931). 


14, —Estate in Personalty. 

An estate by the entireties may exist in 
personal property. A bequest to a husband and 
wife jointly of a sum of money, entitled the wife 
on husband’s death to the sum as against his 
son. Campbell v. Campbell, 167 Tenn. 77, 66 
S.W.2d 990, 1933 Tenn. LEXIS 7 (1934), disap- 
proving Scholze v. Scholze, 2 Tenn. App. 80, 
1925 Tenn. App. LEXIS 96 (1925). 

Where a sum of money was bequeathed to 
husband and wife jointly, they were tenants by 
the entirety, and the husband has no power by 
marital right to dispose of the fund as against 
the right of the wife. The wife holds such 
personalty as a feme sole. Campbell v. Camp- 
bell, 167 Tenn. 77, 66 S.W.2d 990, 1933 Tenn. 
LEXIS 7 (1934). 

A tenancy by the entirety may be created in 
this state in personal property and this without 
regard to the source of the property so held. 
First American Nat’! Bank v. Evans, 220 Tenn. 
393, 417 S.W.2d 778, 1967 Tenn. LEXIS 421 
(1967). 


15. —Termination. 


16. — —Joint Conveyance. 

The relationship of tenants by the entirety 
may be terminated by joint conveyance of the 
husband and wife. McGhee v. Henry, 144 Tenn. 
548, 234 S.W. 509, 1921 Tenn. LEXIS 55, 18 
A.L.R. 108 (1921). 


17. — —Divorce. 

An estate by the entireties is converted into 
an estate in common by the divorce of husband 
and wife. Brown v. Brown, 160 Tenn. 685, 28 
S.W.2d 350, 1929 Tenn. LEXIS 142 (1930). 


18. —Disposition of Crops on Husband’s 
Death. 

While growing crops of a farm held by entire- 
ties do not, on the death of the husband pass to 
the husband’s administrator, nothing appear- 
ing in the conveyance or any subsequent con- 
tract to the contrary, but instead pass with the 
estate to the surviving wife, ownership of crops 
gathered before the husband’s death, nothing 
appearing to the contrary, belong to both as 
joint occupants, the wife’s claim thereto not to 
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exceed an equal moiety of such crops, the ad- 
ministrator being awardable the other one half. 
Newson v. Shackleford, 163 Tenn. 358, 43 
S.W.2d 384, 1931 Tenn. LEXIS 123 (1931). 


19. Curtesy. 

The requisites of tenancy by the curtesy 
(formerly part of this section) were (1) mar- 
riage, (2) seizure of the wife, (3) birth of a child 
alive and capable of inheriting from the mother, 
and (4) death of the wife in the lifetime of her 
husband. Day v. Burgess, 139 Tenn. 559, 202 
S.W. 911, 1918 Tenn. LEXIS 6, L.R.A. (n.s.) 
1918E692 (1918). 

The word “curtesy” had reference to tenancy 
by the curtesy consummate, not initiate. Patti- 
son v. Baker, 148 Tenn. 399, 255 S.W. 710, 1923 
Tenn. LEXIS 27, 29 A.L.R. 1334 (1923). 

This statute did not reach beyond the period 
of coverture, nor give wife power to destroy by 
will husband’s right of curtesy in her land on 
her decease. Schaffler v. Handwerker, 152 
Tenn. 329, 278 S.W. 967, 1925 Tenn. LEXIS 75 
(1926). 


20. Adverse Possession Under Deed to 
Husband and Wife. 

Where deed was executed after the enact- 
ment of Acts 1913, ch. 26, and prior to the 
enactment of Acts 1919, ch. 126, conveying 
realty to husband and wife and another deed 
was executed by the same grantor after the 
enactment of Acts 1919, ch. 126, conveying such 
realty to husband and wife and both deeds were 
duly registered, upon the death of the husband 
the interest of the wife ripened into a fee based 
on more than seven years’ adverse possession 
by husband and wife under registered color of 
title under the second deed. Wilson v. Clark, 40 
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Tenn. App. 38, 288 S.W.2d 740, 1954 Tenn. App. 
LEXIS 94 (Tenn. Ct. App. 1954). 


21. Condemnation. 

Where a husband and wife, tenants by the 
entirety, sued the county in an inverse condem- 
nation suit for the value of land taken for the 
widening of a public road, and the county 
asserted that they were both barred by reason 
of a conveyance of the land condemned to the 
county by the husband alone, the court held 
that, since all vestiges of the common-law dis- 
ability of coverture have been removed in Ten- 
nessee, only the husband was barred from 
recovery and the wife was entitled to immedi- 
ate payment of an amount representing the 
value of the land taken. Robinson v. Trousdale 
County, 516 S.W.2d 626, 1974 Tenn. LEXIS 452 
(Tenn. 1974). 


22. —Prior to 1919. 

It was held, prior to passage of the 1919 Act, 
where, at the date of the passage of Acts 1913, 
ch. 26 emancipating married women, the hus- 
band had only an estate initiate, which under 
the statutes was only a contingent estate, and 
his wife was then living, the legislature could 
pass such an act that prevented the accrual of 
curtesy consummate on the death of the wife. 
Day v. Burgess, 189 Tenn. 559, 202 S.W. 911, 
1918 Tenn. LEXIS 6, L.R.A. (n.s.) 1918E692 
(1918). 

Acts 1918, ch. 26 did not of itself abolish the 
estate of tenancy by the curtesy consummate, 
which was only subject to be defeated by the act 
of the wife in making or suffering a disposition 
of her property in her lifetime. Hull v. Hull, 139 
Tenn. 572, 202 S.W. 914, 1918 Tenn. LEXIS 7 
(1918). 


PART 6 
DOMESTIC ABUSE 


36-3-601. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Abuse” means inflicting, or attempting to inflict, physical injury on an 
adult or minor by other than accidental means, placing an adult or minor in 
fear of physical harm, physical restraint, malicious damage to the personal 
property of the abused party, including inflicting, or attempting to inflict, 
physical injury on any animal owned, possessed, leased, kept, or held by an 
adult or minor, or placing an adult or minor in fear of physical harm to any 
animal owned, possessed, leased, kept, or held by the adult or minor; 

(2) “Adult” means any person eighteen (18) years of age or older, or who is 


otherwise emancipated; 


(3)(A) “Court,” in counties having a population of not less than two 
hundred sixty thousand (260,000) nor more than eight hundred thousand 
(800,000), according to the 1980 federal census or any subsequent federal 
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census, means any court of record with jurisdiction over domestic relation 
matters; 

(B) Notwithstanding subdivision (3)(A), “court,” in counties with a 
metropolitan form of government with a population of more than one 
hundred thousand (100,000), according to the 1990 federal census or any 
subsequent federal census, means any court of record with jurisdiction 
over domestic relation matters and the general sessions court. In such 
county having a metropolitan form of government, a judicial commissioner 
may issue an ex parte order of protection. Nothing in this definition may 
be construed to grant jurisdiction to the general sessions court for matters 
relating to child custody, visitation, or support; 

(C) “Court,” in all other counties, means any court of record with 
jurisdiction over domestic relation matters or the general sessions court; 

(D) “Court” also includes judicial commissioners, magistrates and other 
officials with the authority to issue an arrest warrant in the absence of a 
judge for purposes of issuing ex parte orders of protection when a judge of 
one of the courts listed in subdivisions (3)(A), (8)(B) or (3)(C) is not 
available; 

(EF) In counties having a population in excess of eight hundred thousand 
(800,000), according to the 1990 federal census or any subsequent federal 
census, “court” means any court of record with jurisdiction over domestic 
relations matters or the general sessions criminal court. In such counties, 
“court” also includes judicial commissioners, magistrates and other offi- 
cials with the authority to issue an arrest warrant in the absence of a 
judge for purposes of issuing any order of protection pursuant to this part 
when a judge of one of the courts listed in subdivisions (3)(A), (3)(B) or 
(3)(C) is not available. Nothing in this definition may be construed to grant 
jurisdiction to the general sessions court, both criminal and civil, for 
matters relating to child custody, visitation, or support; 

(F) Any appeal from a final ruling on an order of protection by a general 
sessions court or by any official authorized to issue an order of protection 
under this subdivision (3) shall be to the circuit or chancery court of the 
county. Such appeal shall be filed within ten (10) days and shall be heard 
de novo; 

(4) “Domestic abuse” means committing abuse against a victim, as de- 
fined in subdivision (5); 

(5) “Domestic abuse victim” means any person who falls within the 
following categories: 

(A) Adults or minors who are current or former spouses; 

(B) Adults or minors who live together or who have lived together; 

(C) Adults or minors who are dating or who have dated or who have or 
had a sexual relationship. As used herein, “dating” and “dated” do not 
include fraternization between two (2) individuals in a business or social 
context; 

(D) Adults or minors related by blood or adoption; 

(EK) Adults or minors who are related or were formerly related by 
marriage; or 

(F) Adult or minor children of a person in a relationship that is 
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described in subdivisions (5)(A)-(E); 

(6) “Firearm” means any weapon designed, made or adapted to expel a 
projectile by the action of an explosive or any device readily convertible to 
that use; 

(7) “Petitioner” means the person alleging domestic abuse, sexual assault 
or stalking in a petition for an order for protection; 

(8) “Preferred response” means law enforcement officers shall arrest a 
person committing domestic abuse unless there is a clear and compelling 
reason not to arrest; 

(9) “Respondent” means the person alleged to have abused, stalked or 
sexually assaulted another in a petition for an order for protection; 

(10) “Sexual assault victim” means any person, regardless of the relation- 
ship with the perpetrator, who has been subjected to, threatened with, or 
placed in fear of any form of rape, as defined in § 39-13-502, § 39-13-503, 
§ 39-13-506 or § 39-13-522, or sexual battery, as defined in § 39-13-504, 


§ 39-13-505, or § 39-13-527; 


(11) “Stalking victim” means any person, regardless of the relationship 
with the perpetrator, who has been subjected to, threatened with, or placed 
in fear of the offense of stalking, as defined in § 39-17-315; and 

(12) “Weapon” means a firearm or a device listed in § 39-17-1302(a)(1)- 


(7). 


History. 

Acts 1979, ch. 350, § 1; T.C.A., § 36-1201; 
Acts 1988, ch. 925, §§ 1, 2; 1991, ch. 380, § 1; 
1994, ch. 764, § 1; 1995, ch. 507, § 3; 1996, ch. 
684, § 1; 1997, ch. 96, § 1; 1997, ch. 211, § 1; 
1997, ch. 459, §§ 1, 2; 1998, ch. 887, §§ 1, 2; 
2001, ch. 96, §§ 1-3; 2002, ch. 646, §§ 1, 2; 
2005, ch. 381, §§ 1, 2; 2007, ch. 348, § 1; 2007, 
Bie ao2,.9 1; 2019, ch: 433, § J. 


Compiler’s Notes. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 


Cross-References. 
Assault upon spouse, misdemeanor, § 39-13- 
102. 
Confidentiality of public records, § 10-7-504. 
Domestic violence training, § 4-24-111. 
Family violence shelter and child abuse pre- 
vention services, title 71, ch. 6, part 2. 


Law Reviews. 
Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 


Attorney General Opinions. 

Constitutionality of provision authorizing 
magistrates to issue ex parte protection orders, 
OAG 96-139, 1996 Tenn. AG LEXIS 164 
(11/26/96). 

Appeals from grant or denial of order of 
protection, OAG 98-043, 1998 Tenn. AG LEXIS 
43 (2/17/98). 

Constitutionality of Public Chapter 128, 


OAG 00-021, 2000 Tenn. AG LEXIS 21 
(2/15/00). 

A judge “is not available” within the meaning 
of the statute when the judge cannot carry out 
the duties of office due to illness, disability, or 
other cause, when the judge is away from office, 
or when the judge is engaged in the perfor- 
mance of other judicial duties such that the 
judge would not be able to address the applica- 
tion for an order of protection within a reason- 
able amount of time, OAG 00-120, 2000 Tenn. 
AG LEXIS 122 (7/17/00). 

The issuance of a protection order in cases of 
domestic abuse does not require a prior deter- 
mination by a law enforcement officer of the 
“primary aggressor;” protection orders are 
available to any individual who has suffered, or 
who is at risk of suffering, domestic abuse 
subject only to the statutory relationship limi- 
tations and a court’s determination of good 
cause, OAG 01-033, 2001 Tenn. AG LEXIS 33 
(3/12/01). 

Issuance of ex parte order of protection; dis- 
cretion to order respondent to vacate residence 
shared with petitioner pending hearing. OAG 
10-06, 2010 Tenn. AG LEXIS 6 (1/19/10). 

Confidentiality of orders of protection. OAG 
11-9, 2011 Tenn. AG LEXIS 9 (1/18/11). 

An appeal from a general sessions court’s 
order of protection is properly taken to the 
circuit or chancery court. OAG 14-69, 2014 
Tenn. AG Lexis 71 (7/8/14). 

A district attorney general has no authority 
to represent a petitioner seeking a protective 
order. State statutes and local ordinances do 
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not authorize a public defender to represent an 
individual defending against a petition for an 
order of protection; however, the ordinances 
governing the Shelby County’s Public Defend- 
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er’s Office do not prohibit the Shelby County 
Public Defender from doing so. OAG 16-06, 
2016 Tenn. AG LEXIS 4 (2/10/2016). 


NOTES TO DECISIONS 


Analysis 


1. Domestic Violence. 
2. Appeal. 
3. Order Dismissed. 


1. Domestic Violence. 

Sufficient evidence supported an order of 
protection because the trial court’s statement of 
evidence, which controlled over a husband’s 
contrary statement, showed the husband com- 
mitted domestic abuse against a_ wife. 
Purswani v. Purswani, 585 S.W.3d 907, 2019 
Tenn. App. LEXIS 147 (Tenn. Ct. App. Mar. 26, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 415 (Tenn. Aug. 14, 2019). 

Trial court properly granted an order of pro- 
tection to an ex-boyfriend against his ex-girl- 
friend because its factual findings demon- 
strated that the ex-boyfriend was a domestic 
abuse victim, that he and the ex-girlfriend were 
formerly in a relationship, and that she threat- 
ened him, putting him in fear of physical harm; 
the record contained no evidence that would 
preponderate against the trial court’s findings. 
Thomas v. Gallman, — S.W.3d —, 2021 Tenn. 
App. LEXIS 117 (Tenn. Ct. App. Mar. 24, 2021). 


2. Appeal. 

Father’s petition challenged both the grant of 
the orders of protection and the award of attor- 
ney fees, and although the errors of fact were 
improperly raised in the writ of error, the 
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chancery court did not lack subject matter 
jurisdiction; the absence of a timely appeal was 
immaterial, the father properly filed the writ of 
appeal in chancery court, and under the order 
of protection statutes, appeals were to the cir- 
cuit or chancery court of the county. New v. 
Dumitrache, — S.W.3d —, 2019 Tenn. App. 
LEXIS 174 (Tenn. Ct. App. Apr. 12, 2019), rev'd, 
604 S.W.3d 1, 2020 Tenn. LEXIS 264 (Tenn. 
June 29, 2020). 

Dismissal of a parent’s untimely appeal for 
lack of subject matter jurisdiction when the 
parent failed to file an appeal within ten days of 
the general sessions court’s order of protection, 
as required by statute, was appropriate be- 
cause the writ of error which the parent filed 
after the expiration of the time limit was no 
longer a viable method of appeal in the State of 
Tennessee. New v. Dumitrache, 604 8.W.3d 1, 
2020 Tenn. LEXIS 264 (Tenn. June 29, 2020). 


3. Order Dismissed. 

Trial court’s dismissal of an order of protec- 
tion was affirmed because (1) the court did not 
exceed the court’s discretion in limiting testi- 
mony in support of the petitions, as additional 
testimony was unnecessary to determine if pro- 
tective orders continued to be necessary, and, 
(2) deferring to the trial court’s assessment of 
the witnesses’ credibility, the evidence did not 
preponderate against dismissal. Todd Goldman 
v. Griffin, — S.W.3d —, 2019 Tenn. App. LEXIS 
609 (Tenn. Ct. App. Dec. 18, 2019). 


(a) Any domestic abuse victim, stalking victim or sexual assault victim who 


has been subjected to, threatened with, or placed in fear of, domestic abuse, 
stalking, or sexual assault, may seek relief under this part by filing a sworn 
petition alleging domestic abuse, stalking, or sexual assault by the respondent. 

(b) Any petition filed by an unemancipated person under eighteen (18) years 
of age shall be signed by one (1) of that person’s parents or by that person’s 
guardian. The petition may also be signed by a caseworker at a not-for-profit 
organization that receives funds pursuant to title 71, chapter 6, part 2 for 
family violence and child abuse prevention and shelters; provided, however, 
that a petition signed by a caseworker may not be filed against the uneman- 
cipated minor’s parent or legal guardian. In such case, unless the court finds 
that the action would create a threat of serious harm to the minor, a copy of the 
petition, notice of hearing and any ex parte order of protection shall also be 
served on the parents of the minor child, or if the parents are not living 
together and jointly caring for the child, upon the primary residential parent. 
In cases before the juvenile court where the department of children’s services 


| 
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is a party or where a guardian ad litem has been appointed for the child by the 
juvenile court, the petition may be filed on behalf of the unemancipated person 
by the department or the guardian ad litem. 

(c) Venue for a petition for an order of protection, and all other matters 
relating to orders of protection, shall be in the county where the respondent 
resides or the county in which the domestic abuse, stalking or sexual assault 


occurred. If the respondent is not a resident of Tennessee, the petition may be 


filed in the county where the petitioner resides. 


History. 

Acts 1979, ch. 350, §§ 3, 16; T.C.A., § 36- 
1203; Acts 1987, ch. 270, § 1; 1997, ch. 211, § 2; 
1997, ch. 459, § 2; 2002, ch. 646, § 3; 2005, ch. 
wpe, 2; 2005; ch. 257;:§ 1; 2005, ch:.381, §.-3; 
2006, ch. 871, § 1; 2007, ch. 348, § 2; 2016, ch. 
906, § 2; 2018, ch. 586, § 1. 


Compiler’s Notes. 

Acts 2016, ch. 906, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “Public Safety Act of 
2016.” 


Law Reviews. 
GPS Monitoring of Domestic Violence Of- 
fenders in Tennessee: Generating Problems 


Surreptitiously (Natalie Fox Malone), 43 U. 
Mem. L. Rev. 171 (2012). 

Monitoring of Domestic Violence Offenders in 
Tennessee: Generating Problems Surrepti- 
tiously, 43 U. Mem. L. Rev. 171 (2012). 


Attorney General Opinions. 

The issuance of a protection order in cases of 
domestic abuse does not require a prior deter- 
mination by a law enforcement officer of the 
“primary aggressor;” protection orders are 
available to any individual who has suffered, or 
who is at risk of suffering, domestic abuse 
subject only to the statutory relationship limi- 
tations and a court’s determination of good 
cause, OAG 01-033, 2001 Tenn. AG LEXIS 33 
(3/12/01). 


36-3-603. Duration of protection order — Petition for protection order 


in divorce action. 


(a) If an order of protection is in effect at the time either the petitioner or 
respondent files a complaint for divorce, the order of protection shall remain in 
effect until the court to which the divorce action is assigned: 


(1) Modifies the order; 
(2) Dissolves the order; or 


(3) Makes the order part of the divorce decree. 

(b) Ifthe court modifies the order or makes the order of protection part of the 
divorce decree, the court shall issue a separate order of protection. 

(c) The clerk shall immediately forward a copy of any order of protection 
issued and any subsequent modifications to the petitioner, respondent, and the 
local law enforcement agencies having jurisdiction in the area where the 
petitioner resides in the manner provided by § 36-3-609(e). 

(d) Nothing in this section shall prohibit a petitioner from requesting relief 


under this part in a divorce action. 


History. 
Acts 1979, ch. 350, § 2; T.C.A., § 36-1202; 
Acts 1986, ch. 715, § 1; 2017, ch. 241, § 1. 


Law Reviews. 
Enjoining Abuse: The Case for Indefinite Do- 


36-3-604. Forms. 


mestic Violence Protection Orders, 67 Vand. L. 
Rev. 1015 (2014). 


(a)(1) The office of the clerk of court shall provide forms that may be 
necessary to seek a protection order under this part. These forms shall be 
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limited to use in causes filed under this part and they shall be made 
available to all who request assistance in filing a petition. The clerk may 
obtain the most current forms by printing them from the website of the 
administrative office of the courts. 

(2) The petitioner is not limited to the use of these forms and may present 
to the court any legally sufficient petition in whatever form. The office of the 
clerk shall also assist a person who is not represented by counsel by filling 
in the name of the court on the petition, by indicating where the petitioner’s 
name shall be filled in, by reading through the petition form with the 
petitioner, and by rendering any other assistance that is necessary for the 
filing of the petition. All such petitions that are filed pro se shall be liberally 
construed procedurally in favor of the petitioner. 

(b) The administrative office of the courts, in consultation with the domestic 
violence coordinating council, shall develop a petition for orders of protection 
form, an amended order of protection form, an ex parte order of protection form 
and other forms that are found to be necessary and advisable. These forms 
shall be revised as the laws relative to orders of protection and ex parte orders 
of protection are amended by the general assembly. To the extent possible, the 
forms shall be uniform with those promulgated by surrounding states so that 
Tennessee forms may be afforded full faith and credit. 

(c) The administrative office of the courts shall revise the petition for an 
order of protection form to fully advise the respondent of this part in language 
substantially similar to the following: 

(1) If the order of protection is granted in a manner that fully complies 
with 18 U.S.C. § 922(g)(8), the respondent is required to terminate physical 
possession by any lawful means, such as transferring possession to a third 
party who is not prohibited from possessing firearms, of all firearms that the 
respondent possesses within forty-eight (48) hours of the granting of the 
order; 

(2) It is a criminal offense for a person subject to an order of protection 
that fully complies with 18 U.S.C. § 922(g)(8), to possess a firearm while 
that order is in effect; and 

(3) The issuance of an order of protection may terminate or, at least, 
suspend the individual’s right to purchase or possess a firearm. 

(d) These forms shall be used exclusively in all courts exercising jurisdiction 
over orders of protection. 


History. 

Acts 1979, ch. 350, § 4; 1982, ch. 935, § 1; 
T.C.A., § 36-1204; Acts 1987, ch. 270, §§ 2-5; 
1995, ch. 410, § 2; 1995, ch. 456, § 6; 1996, ch. 
684, § 5; 1997, ch. 211, § 3; 1998, ch. 715, § 1; 
1999, ch. 344, § 3; 2000, ch. 638, § 2; 2001, ch. 
319, § 1; 2009, ch. 455, § 1; 2010, ch. 959, § 2. 


Compiler’s Notes. 

Acts 1999, ch. 344, § 6 provided that for the 
purpose of the preparation of a standardized 
affidavit form for directors of rape crisis centers 
and domestic violence shelters for use as a 
protection document by Tennessee task force 
against domestic violence, the act would take 
effect on June 14, 1999; however, for all other 


purposes, the act would take effect on July 1, 
1999. 

Acts 2000, ch. 638, § 3 provided that the 
Order of Protection forms in existence on April 
10, 2000, may continue to be used provided the 
change required by the 2000 amendment to this 
section is made on the form prior to its use. All 
Order of Protection forms printed after April 
10, 2000, shall reflect the changes made by the 
amendment to this section by the act, as well as 
the new century. 

Acts 2001, ch. 319, § 2, provided that, for the 
purposes of the supreme court consulting and 
promulgating the specified forms, this section 
shall take effect May 30, 2001, and that any 
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forms so promulgated shall take effect as pro- of the Courts, Suite 600, Nashville City Center, 

vided in the supreme court rule. 511 Union Street, Nashville, TN 37243-0607; 
The “Petition for Orders of Protection” form, Phone: (615) 741-2687; https://tncourts.gov. 

“Amended Order of Protection” form, and “Ex 

Parte Order of Protection” form, referred to in Cross-References. 

subsection (b), have been revised. Copies may Confidentiality of public records, § 10-7-504. 

be obtained through the Administrative Office 


36-3-605. Ex parte protection order — Hearing — Extension. 


(a) Upon the filing of a petition under this part, the courts may immediately, 
for good cause shown, issue an ex parte order of protection. An immediate and 
present danger of abuse to the petitioner shall constitute good cause for 
purposes of this section. 

(b) Within fifteen (15) days of service of such order on the respondent under 
this part, a hearing shall be held, at which time the court shall either dissolve 
any ex parte order that has been issued, or shall, if the petitioner has proved 
the allegation of domestic abuse, stalking or sexual assault by a preponderance 
of the evidence, extend the order of protection for a definite period of time, not 
to exceed one (1) year, unless a further hearing on the continuation of such 
order is requested by the respondent or the petitioner; in which case, on proper 
showing of cause, such order may be continued for a further definite period of 
one (1) year, after which time a further hearing must be held for any 
subsequent one-year period. Any ex parte order of protection shall be in effect 
until the time of the hearing, and, if the hearing is held within fifteen (15) days 
of service of such order, the ex parte order shall continue in effect until the 
entry of any subsequent order of protection issued pursuant to § 36-3-609. If 
no ex parte order of protection has been issued as of the time of the hearing, 
and the petitioner has proven the allegation of domestic abuse, stalking or 
sexual assault by a preponderance of the evidence, the court may, at that time, 
issue an order of protection for a definite period of time, not to exceed one (1) 
year. 

(c) The court shall cause a copy of the petition and notice of the date set for 
the hearing on such petition, as well as a copy of any ex parte order of 
protection, to be served upon the respondent at least five (5) days prior to such 
hearing. An ex parte order issued pursuant to this part shall be personally 
served upon the respondent. However, if the respondent is not a resident of 
Tennessee, the ex parte order shall be served pursuant to §§ 20-2-215 and 
20-2-216. Such notice shall advise the respondent that the respondent may be 
represented by counsel. In every case, unless the court finds that the action 
would create a threat of serious harm to the minor, when a petitioner is under 
eighteen (18) years of age, a copy of the petition, notice of hearing and any ex 
parte order of protection shall also be served on the parents of the minor child, 
or in the event that the parents are not living together and jointly caring for 
the child, upon the primary residential parent, pursuant to the requirements 
of this section. 

(d) Within the time the order of protection is in effect, any court of 
competent jurisdiction may modify the order of protection, either upon the 
court’s own motion or upon motion of the petitioner. If a respondent is properly 
served and afforded the opportunity for a hearing pursuant to § 36-3-612, and 
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is found to be in violation of the order, the court may extend the order of 
protection up to five (5) years. If a respondent is properly served and afforded 
the opportunity for a hearing pursuant to § 36-3-612, and is found to be ina 
second or subsequent violation of the order, the court may extend the order of 
protection up to ten (10) years. No new petition is required to be filed in order 
for a court to modify an order or extend an order pursuant to this subsection 


(d). 


History. 

Acts 1979, ch. 350, § 5; T.C.A., § 36-1205; 
Acts 1987, ch. 270, § 6; 1997, ch. 459, §§ 2, 4, 5; 
1998, ch. 715, § 2; 2004, ch. 588, § 2; 2005, ch. 
75, § 1; 2005, ch. 381, § 4; 2006, ch. 676, § 1; 
2006, ch. 871, § 2; 2007, ch. 348, § 4. 


Compiler’s Notes. 

Acts 2004, ch. 588, § 3 provided that, for the 
purpose of changing any forms necessary to 
implement the provisions of the act, the act 
shall take effect May 3, 2004; for all other 
purposes, it shall take effect on July 1, 2004. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


Law Reviews. 

Enjoining Abuse: The Case for Indefinite Do- 
mestic Violence Protection Orders, 67 Vand. L. 
Rev. 1015 (2014). 

GPS Monitoring of Domestic Violence Of- 
fenders in Tennessee: Generating Problems 
Surreptitiously (Natalie Fox Malone), 43 U. 
Mem. L. Rev. 171 (2012). 


Attorney General Opinions. 
Judicial commissioners, magistrates, or 


other officials with the authority to issue an 
arrest warrant may not conduct a hearing or 
issue an extended order of protection, OAG 
01-027, 2001 Tenn. AG LEXIS 27 (2/27/01). 

The issuance of a protection order in cases of 
domestic abuse does not require a prior deter- 
mination by a law enforcement officer of the 
“primary aggressor;” protection orders are 
available to any individual who has suffered, or 
who is at risk of suffering, domestic abuse 
subject only to the statutory relationship limi- 
tations and a court’s determination of good 
cause, OAG 01-033, 2001 Tenn. AG LEXIS 33 
(3/12/01). 

An ex parte order of protection issued under 
T.C.A. § 36-3-605 is not a type of protective 
order whose violation is a Class A misdemeanor 
under T.C.A. § 36-3-612, OAG 05-183, 2005 
Tenn. AG LEXIS 185 (12/22/05). 

Issuance of ex parte order of protection; dis- 
cretion to order respondent to vacate residence 
shared with petitioner pending hearing. OAG 
10-06, 2010 Tenn. AG LEXIS 6 (1/19/10). 

Confidentiality of orders of protection. OAG 
11-9, 2011 Tenn. AG LEXIS 9 (1/18/11). 


NOTES TO DECISIONS 


Analysis 


. Hearing on Ex Parte Order. 
Right to Jury Trial. 

Order Granted. 

Extension. 

Order Dismissed. 


nts wk eR ee a 


. Hearing on Ex Parte Order. 

The time limit for holding a hearing on the ex 
parte order contained in subection (b) is merely 
a limitation on the duration of the ex parte 
order and not a limitation on the court’s juris- 
diction. Kite v. Kite, 22 S.W.3d 803, 1997 Tenn. 
LEXIS 284 (Tenn. 1997). 


2. Right to Jury Trial. 

There is no right to a jury trial prior to the 
issuance of an order of protection issued under 
T.C.A. § 36-3-605. Clark v. Crow, 37 S.W.3d 
919, 2000 Tenn. App. LEXIS 492 (Tenn. Ct. 
App. 2000). 


3. Order Granted. 
In a case in which a husband appealed from 
the trial court’s grant of an order of protection 


under T.C.A. § 36-3-605, the appellate court 
concluded the case was moot. Because the order 
of protection from which the husband appealed 
had expired, the appellate court could provide 
no relief to the husband. Honeycutt ex rel. 
Alexander H. v. Honeycutt, — S.W.3d —, 2016 
Tenn. App. LEXIS 169 (Tenn. Ct. App. Mar. 2, 
2016). 

Trial court properly granted an order of pro- 
tection to an ex-boyfriend against his ex-girl- 
friend because its factual findings demon- 
strated that the ex-boyfriend was a domestic 
abuse victim, that he and the ex-girlfriend were 
formerly in a relationship, and that she threat- 
ened him, putting him in fear of physical harm; 
the record contained no evidence that would 
preponderate against the trial court’s findings. 
Thomas v. Gallman, — S.W.3d —, 2021 Tenn. 
App. LEXIS 117 (Tenn. Ct. App. Mar. 24, 2021). 


4, Extension. 

Trial court did not err in granting an exten- 
sion of an order of protection because a parent 
proved that the parent and the parent’s chil- 
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dren were in need of protection from a relative 
in that following the entry of a prior order of 
protection the relative had stalked the parent 
and followed through on previous threats to 
seek custody of the children. The court also 
found that the relative had sexually abused one 
of the children when the child was in the 
relative’s custody and thereby presented an 
ongoing threat to the safety of the children. 
Gibson v. Bikas, 556 S.W.3d 796, 2018 Tenn. 
App. LEXIS 110 (Tenn. Ct. App. Feb. 28, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
421 (Tenn. July 18, 2018). 

Because the order of protection was set to 
expire on September 27, 2019, an extension 
was unnecessary as a hearing was scheduled 
more than nine months prior, and a violation of 
the existing order was not demonstrated; thus, 
decreeing that the order would remain in effect 
until a de novo evidentiary hearing could be 
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conducted did not constitute an extension of the 
original order under T.C.A. § 36-3-617(a)(1) 
and the trial court did not err by declining to 
award mandatory attorney’s fees to appellant. 
Manor v. Woodroof, — S.W.3d —, 2021 Tenn. 
App. LEXIS 60 (Tenn. Ct. App. Feb. 16, 2021). 


5. Order Dismissed. 

Trial court’s dismissal of an order of protec- 
tion was affirmed because (1) the court did not 
exceed the court’s discretion in limiting testi- 
mony in support of the petitions, as additional 
testimony was unnecessary to determine if pro- 
tective orders continued to be necessary, and, 
(2) deferring to the trial court’s assessment of 
the witnesses’ credibility, the evidence did not 
preponderate against dismissal. Todd Goldman 
v. Griffin, — S.W.3d —, 2019 Tenn. App. LEXIS 
609 (Tenn. Ct. App. Dec. 18, 2019). 


(a) A protection order granted under this part to protect the petitioner from 
domestic abuse, stalking or sexual assault may include, but is not limited to: 
(1) Directing the respondent to refrain from committing domestic abuse, 
stalking or sexual assault or threatening to commit domestic abuse, stalking 
or sexual assault against the petitioner or the petitioner’s minor children; 
(2) Prohibiting the respondent from coming about the petitioner for any 
purpose, from telephoning, contacting, or otherwise communicating with the 


petitioner, directly or indirectly; 


(3) Prohibiting the respondent from stalking the petitioner, as defined in 


§ 39-17-315; 


(4) Granting to the petitioner possession of the residence or household to 
the exclusion of the respondent by evicting the respondent, by restoring 
possession to the petitioner, or by both; 

(5) Directing the respondent to provide suitable alternate housing for the 
petitioner when the respondent is the sole owner or lessee of the residence or 


household; 


(6) Awarding temporary custody of, or establishing temporary visitation 


rights with regard to, any minor children born to or adopted by the parties; 

(7) Awarding financial support to the petitioner and such persons as the 
respondent has a duty to support. Except in cases of paternity, the court 
shall not have the authority to order financial support unless the petitioner 
and respondent are legally married. Such order may be enforced pursuant to 
chapter 5 of this title; 

(8) Directing the respondent to attend available counseling programs that 
address violence and control issues or substance abuse problems. A violation 
of a protection order or part of such order that directs counseling pursuant 
to this subdivision (a)(8) may be punished as criminal or civil contempt. 
Section 36-3-610(a) applies with respect to a nonlawyer general sessions 
judge who holds a person in criminal contempt for violating this subdivision 
(a)(8); 


(9) Directing the care, custody, or control of any animal owned, possessed, 
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leased, kept, or held by either party or a minor residing in the household. In 
no instance shall the animal be placed in the care, custody, or control of the 
respondent, but shall instead be placed in the care, custody or control of the 
petitioner or in an appropriate animal foster situation; 

(10) Directing the respondent to immediately and temporarily vacate a 
residence shared with the petitioner, pending a hearing on the matter, 
notwithstanding any provision of this part to the contrary; 

(11) Directing the respondent to pay the petitioner all costs, expenses and 
fees pertaining to the petitioner’s breach of a lease or rental agreement for 
residential property if the petitioner is a party to the lease or rental 
agreement and if the court finds that continuing to reside in the rented or 
leased premises may jeopardize the life, health and safety of the petitioner 
or the petitioner’s children. Nothing in this subdivision (a)(11) shall be 
construed as altering the terms of, liability for, or parties to such lease or 
rental agreement; or 

(12) Ordering a wireless service provider to transfer the billing responsi- 
bility for and rights to the wireless telephone number or numbers to a 
petitioner pursuant to § 36-3-621. 

(b) Relief granted pursuant to subdivisions (a)(4)-(8) shall be ordered only 
after the petitioner and respondent have been given an opportunity to be heard 
by the court. 

(c) Any order of protection issued under this part shall include the state- 
ment of the maximum penalty that may be imposed pursuant to § 36-3-610 for 
violating such order. 

(d) No order of protection made under this part shall in any manner affect 
title to any real property. 

(e) An order of protection issued pursuant to this part shall be valid and 
enforceable in any county of this state. 

(f) An order of protection issued pursuant to this part that fully complies 
with 18 U.S.C. § 922(¢)(8) shall contain the disclosures set out in § 36-3- 
625(a). 


History. 

Acts 1979, ch. 350, §§ 6-8; T-C.A., §§ 36-1206 
—36-1208; Acts 1987, ch. 270, §§ 7, 12; 1991, 
ch. 380, § 4; 1995, ch. 507, § 4; 1996, ch. 684, 
$2 1996; che 734, 91.42 21009 7 chad aGe Sse 2 3: 
2001, ch. 352, '§ 2; 2005; ch. 381, § 5: 2007, ch. 
352, § 2; 2009, ch. 455, § 2; 2010, ch. 959, § 1; 
2010, ch. 981, § 1; 2011, ch. 2538, § 1; 2011, ch. 
402, § 2; 2016, ch. 865, § 1; 2018, ch. 729, § 2. 


Cross-References. 
Civil contempt, title 29, ch. 9. 


Rule References. 
Criminal contempt, Tenn. R. Crim. P. 42. 


Law Reviews. 
Safe Haven Conundrum: The Use of Special 


Bailments To Keep Pets Out of Violent House- 
holds, 12 Tenn. J. L. & Pol’y 79 (2017). 


Attorney General Opinions. 

The domestic violence state coordinating 
council does not have authority to assess fees to 
offenders who are ordered by the courts to 
attend a batterers’ intervention program, OAG ~ 
00-080, 2000 Tenn. AG LEXIS 83 (5/1/00). 

Issuance of ex parte order of protection; dis- 
cretion to order respondent to vacate residence 
shared with petitioner pending hearing. OAG 
10-06, 2010 Tenn. AG LEXIS 6 (1/19/10). 

Confidentiality of orders of protection. OAG 
11-9, 2011 Tenn. AG LEXIS 9 (1/18/11). 
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NOTES TO DECISIONS 


1. Domestic Violence Counseling. a sentence for criminal contempt, the trial 
By issuing a new order of protection, the trial court properly imposed such a requirement as 
court’s requirement that defendant undergo part of a new order of protection. Cable v. 


counseling for domestic abuse fell within T.C.A. Clemmons, 36 S.W.3d 39, 2001 Tenn. LEXIS 1 
§ 36-3-606(a)(8). Although the legislature has (Tenn, 2001). 
not authorized domestic violence counseling as 


36-3-607. Bond not required. 


The court shall not require the execution of a bond by the petitioner to issue 
any order of protection under this part. 


History. 
Acts 1979, ch. 350, § 9; T.C.A., § 36-1209. 


36-3-608. Duration of protection order — Modification. 


(a) All orders of protection shall be effective for a fixed period of time, not to 
exceed one (1) year. 

(b) The court may modify its order at any time upon subsequent motion filed 
by either party together with an affidavit showing a change in circumstances 
sufficient to warrant the modification. 


History. 
Acts 1979, ch. 350, § 10; T.C.A., § 36-1210. 


36-3-609. Effectiveness of order of protection — Service. 


(a) If the respondent has been served with a copy of the petition, notice of 
hearing, and any ex parte order issued pursuant to § 36-3-605(c), any 
subsequent order of protection shall be effective when the order is entered. For 
purposes of this section, an order shall be considered entered when such order 
is signed by: 

(1) The judge and all parties or counsel; 

(2) The judge and one party or counsel and contains a certificate of counsel 
that a copy of the proposed order has been served on all other parties or 
counsel; or 

(3) The judge and contains a certificate of the clerk that a copy has been 

served on all other parties or counsel. 
(b)(1) As used in subsection (a), service upon a party or counsel shall be 
made by delivering to such party or counsel a copy of the order of protection, 
or by the clerk mailing it to the party’s last known address. In the event the 
party’s last known address is unknown and cannot be ascertained upon 
diligent inquiry, the certificate of service shall so state. Service by mail is 
complete upon mailing. In order to complete service of process in a timely 
manner on a party who lives outside the county where the order was issued, 
the clerk may transmit the order to the sheriff in the appropriate county by 
facsimile or other electronic transmission. 

(2) Notwithstanding § 16-15-902, an ex parte order of protection may be 
served within one (1) year of issuance. 

(c) Notwithstanding when an order is considered entered under subsection 
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(a), if the court finds that the protection of the petitioner so requires, the court 
may order, in the manner provided by law or rule, that the order of protection 
take effect immediately. 

(d) If the respondent has been served with a copy of the petition, notice of 
hearing, and any ex parte order issued pursuant to § 36-3-605(c), an order of 
protection issued pursuant to this part after a hearing shall be in full force and 
effect against the respondent from the time it is entered regardless of whether 
the respondent is present at the hearing. 

(e) A copy of any order of protection and any subsequent modifications or 
dismissal shall be issued to the petitioner, the respondent, the local law 
enforcement agencies having jurisdiction in the area where the petitioner 
resides, and any court other than the issuing court in which the respondent 
and petitioner are parties to an action. The petitioner and respondent shall 
notify the judge of any such court. Upon receipt of the copy of the order of 
protection or dismissal from the issuing court or clerk’s office, the local law 
enforcement agency shall take any necessary action to immediately transmit it 
to the national crime information center. 


History. 

Acts 1979, ch. 350, § 11; T.C.A., § 36-1211; 
Acts 1987, ch. 270, § 8; 19938, ch. 484, § 2; 
2000, ch. 638, § 1; 2000, ch. 781, § 1; 2004, ch. 
588, $1: 2011, ch39./$ > 1; 2014 ch’ 993-801: 
2016, ch. 720, § 2; 2021, ch. 60, § 1. 


Code Commission Notes. The former last 
sentence of subsection (e), concerning the elimi- 
nation of protective orders from the Tennessee 
bureau of investigation database and the trans- 
fer of such orders to the national crime infor- 
mation center order of protection file by April 5, 
2013, was deleted as obsolete by the code com- 
mission in 2014. 


Compiler’s Notes. 
Acts 2000, ch. 638, § 3 provided that the 
Order of Protection forms in existence on April 


10, 2000, may continue to be used provided the 
change required by the 2000 amendment to 
§ 36-3-604 is made on the form prior to its use. 
All Order of Protection forms printed after 
April 10, 2000, shall reflect the changes made 
to former § 36-3-604(b)(3) by the act, as well as 
the new century. 

Acts 2004, ch. 588, § 3 provided that, for the 
purpose of changing any forms necessary to 
implement the provisions of the act, the act 
shall take effect May 3, 2004; for all other 
purposes, it shall take effect on July 1, 2004. 


Amendments. 
The 2021 amendment added (b)(2). 


Effective Dates. 
Acts 2021, ch. 60, § 6. July 1, 2021. 


NOTES TO DECISIONS 


1. Effective Date. 

Order of protection, served on defendant that 
was accompanied by a notice that a hearing on 
the order was to take place and was extended to 
remain in effect for one year, was entered and 


became effective on that year earlier date. State 
v. Armstrong, 256 S.W.3d 243, 2008 Tenn. Crim. 
App. LEXIS 77 (Tenn. Crim. App. Jan. 24, 
2008). 


36-3-610. Violation of order or consent agreement — Civil or criminal 
contempt — Financial penalty. 


(a) Upon violation of the order of protection or a court-approved consent 
agreement, the court may hold the defendant in civil or criminal contempt and 
punish the defendant in accordance with the law. A judge of the general 
sessions court shall have the same power as a court of record to punish the 
defendant for contempt when exercising jurisdiction pursuant to this part or 
when exercising concurrent jurisdiction with a court of record. A judge of the 
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general sessions court who is not a licensed attorney shall appoint an attorney 
referee to hear charges of criminal contempt. 

(b)(1) In addition to the authorized punishments for contempt of court, the 

judge may assess any person who violates an order of protection or a 

court-approved consent agreement a civil penalty of fifty dollars ($50.00). 

The judge may further order that any support payment made pursuant to an 

order of protection or a court-approved consent agreement be made under an 

income assignment to the clerk of court. 

(2) The judge upon finding a violation of an order of protection or a 
court-approved consent order shall require a bond of the respondent until 
such time as the order of protection expires. Such bond shall not be less than 
two thousand five hundred dollars ($2,500) and shall be payable upon forfeit 
as provided. Bond shall be set at whatever the court determines is necessary 
to reasonably assure the safety of the petitioner as required. Any respondent 
for whom bond has been set may deposit with the clerk of the court before 
which the proceeding is pending a sum of money in cash equal to the amount 
of the bond. The clerk of the court may deposit funds received in lieu of 
bonds, or any funds received from the forfeiture of bonds, in an interest 
bearing account. Any interest received from such accounts shall be payable 
to the office of the clerk. Failure to comply with this subsection (b) may be 
punished by the court as a contempt of court as provided in title 29, chapter 
9. 

(3) Ifa respondent posting bond under this subsection (b) does not comply 
with the conditions of the bond, the court having jurisdiction shall enter an 
order declaring the bond to be forfeited. Notice of the order of forfeiture shall 
be mailed forthwith by the clerk to the respondent at the respondent’s last 
known address. If the respondent does not within thirty (30) days from the 
date of the forfeiture satisfy the court that compliance with the conditions of 
the bond was met, the court shall enter judgment for the state against the 
defendant for the amount of the bond and costs of the court proceedings. The 
judgment and costs may be enforced and collected in the same manner as a 
judgment entered in a civil action. 

(4) Nothing in this section shall be construed to limit or affect any remedy 
in effect on July 1, 2010. 

(c) Upon collecting the civil penalty imposed by subsection (b), the clerk 
shall, on a monthly basis, send the money to the state treasurer who shall 
deposit it in the domestic violence community education fund created by 
§ 36-3-616. 

(d) The proceeds of a judgment for the amount of the bond pursuant to this 
section shall be paid quarterly to the administrative office of the courts. The 
quarterly payments shall be due on the fifteenth day of the fourth month of the 
year; the fifteenth day of the sixth month; the fifteenth day of the ninth month; 
and on the fifteenth day of the first month of the next succeeding year. The 
proceeds shall be allocated equally on an annual basis as follows: 

(1) To provide legal representation to low-income Tennesseans in civil 
matters in such manner as determined by the supreme court as described in 
§ 16-3-808(c); provided, that one-fourth (14) of such funds shall be allocated 
to an appropriate statewide nonprofit organization capable of providing 
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continuing legal education, technology support, planning assistance, re- 
source development and other support to organizations delivering civil legal 
representation to indigents. The remainder shall be distributed to organi- 
zations delivering direct assistance to clients with Legal Services Corpora- 
tion funding as referenced in the Tennessee State Plan for Civil Legal 


Justice approved in March, 2001, by the Legal Services Corporation; 
(2) To the domestic violence state coordinating council, created by title 38, 


chapter 12; 


(3) To the Tennessee Court Appointed Special Advocates Association 


(CASA); and 
(4) To Childhelp. 


History. 

Acts 1979, ch. 350, § 12; T.C.A., § 36-1212; 
Acts 1989, ch. 297, § 1; 1994, ch. 858, § 1; 
1995, ch..127,.§ 1; 2010, chs1094,. $8.1, 2. 


Compiler’s Notes. 

Acts 1994, ch. 858, § 3 provided that (b) and 
(c) shall apply to violations of orders of protec- 
tion or court-approved consent agreements oc- 
curring on or after July 1, 1994. 

For the Preamble to the act concerning vio- 
lations of orders of protection, please refer to 
Acts 2010, ch. 1094. 


Attorney General Opinions. 

Contribution of candidate’s personal funds 
during legislative session, OAG 98-061, 1998 
Tenn. AG LEXIS 61 (3/9/98); OAG 98-062, 1998 
Tenn. AG LEXIS 62 (3/9/98). 

The 2005 revision of T.C.A. § 36-3-612 did 
not repeal by implication T.C.A. § 36-3-610, or 


any other statute in Title 36, Chapter 3. OAG 
05-183, 2005 Tenn. AG LEXIS 185 (12/22/05). 

Dual convictions for (1) criminal contempt of 
court for violating an order of protection under 
T.C.A. § 36-3-610 and (2) the Class A misde- 
meanor offense for knowingly violating a pro- 
tective order under T.C.A. § 36-3-612 could be 
constitutionally supported, OAG 06-085, 2006 
Tenn. AG LEXIS 94 (5/9/06). 

When the defendant has knowledge of or has 
been served with the order at the time of the 
violation, and when the violation would not 
itself be a crime, punishment for violating an ex 
parte order of protection can include civil or 
criminal contempt and a civil penalty of $50.00, 
OAG 06-094, 2006 Tenn. AG LEXIS 103 
(5/22/06). 

Assessment of civil penalty for violation of 
order of protection. OAG 10-44, 2010 Tenn. AG 
LEXIS 44 (4/6/10). 


NOTES TO DECISIONS 


1. Construction. 
The term “the court” in T.C.A. § 36-3-610(a) 
includes courts other than the one that issued 


the order. State v. Gray, 46 S.W.3d 749, 2000 
Tenn. App. LEXIS 677 (Tenn. Ct. App. 2000). 


36-3-611. Arrest for violation of protection order. 


(a) An arrest for violation of an order of protection issued pursuant to this 
part may be with or without warrant. Any law enforcement officer shall arrest 


the respondent without a warrant if: 


(1) The officer has proper jurisdiction over the area in which the violation 


occurred; 


(2) The officer has reasonable cause to believe the respondent has violated 
or is in violation of an order for protection; and 
(3) The officer has verified whether an order of protection is in effect 


against the respondent. If necessary, the police officer may verify the 
existence of an order for protection by telephone or radio communication 
with the appropriate law enforcement department. 

(b) No ex parte order of protection can be enforced by arrest under this 
section until the respondent has been served with the order of protection or 
otherwise has acquired actual knowledge of such order. 
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History. 
Acts 1979, ch. 350, § 138; T.C.A., § 36-1213; 
Acts 1987, ch. 270, §§ 9, 10. 


Attorney General Opinions. 

A law enforcement officer, having observed 
the commission of a felony, may choose not to 
arrest or charge the offending party, except 
when the officer has probable cause to believe 
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that a suspect has violated an order of protec- 
tion, OAG 01-119, 2001 Tenn. AG LEXIS 110 
(7/27/01). 

A law enforcement officer can arrest a defen- 
dant without a warrant if the defendant vio- 
lates an ex parte order of protection and if the 
requirements of T.C.A.§ 36-3-611 have been 
met, OAG 06-094, 2006 Tenn. AG LEXIS 103 
(5/22/06). 


36-3-612. Contempt hearing. 


(a) A person arrested for the violation of an order of protection issued 
pursuant to this part or a restraining order or court-approved consent 
agreement, shall be taken before a magistrate or the court having jurisdiction 
in the cause without unnecessary delay to answer a charge of contempt for 
violation of the order of protection, restraining order or court-approved consent 
agreement, and the court shall: 

(1) Notify the clerk of the court having jurisdiction in the cause to set a 
time certain for a hearing on the alleged violation of the order of protection, 
restraining order or court-approved consent agreement within ten (10) 
working days after arrest, unless extended by the court on the motion of the 
arrested person; 

(2) Set a reasonable bond pending the hearing on the alleged violation of 
the order of protection, restraining order or court-approved consent agree- 
ment; and 

(3) Notify the person to whom the order of protection, restraining order or 
court-approved consent agreement was issued to protect and direct the party 
to show cause why a contempt order should issue. 

(b) Either the court that originally issued the order of protection or 
restraining order or a court having jurisdiction over orders of protection or 
restraining orders in the county where the alleged violation of the order 
occurred shall have the authority and jurisdiction to conduct the contempt 
hearing required by subsection (a). If the violation is of a court-approved 
consent agreement, the same court that approved the agreement shall conduct 
the contempt hearing for any alleged violation of it. If the court conducting the 
contempt hearing is not the same court that originally issued the order of 
protection or restraining order, the court conducting the hearing shall have the 
same authority to punish as contempt a violation of the order of protection or 
restraining order as the court originally issuing the order. 


History. 

Acts 1979, ch. 350, § 14; T.C.A., § 36-1214; 
Acts 1987, ch. 270, § 11; 1999, ch. 482, § 1; 
2005, ch. 394, § 1; 2006, ch. 920, § 2. 


Attorney General Opinions. 

The 2005 revision of T.C.A. § 36-3-612 did 
not repeal by implication T.C.A. § 36-3-610, 
authorizing a trial court to hold a respondent to 
an order of protection in civil or criminal con- 
tempt, or any other statute in Title 36, Chapter 
3. OAG 05-183, 2005 Tenn. AG LEXIS 185 
(12/22/05). 

An ex parte order of protection issued under 


T.C.A. § 36-3-605 is not a type of protective 
order whose violation is a Class A misdemeanor 
under T.C.A. § 36-3-612, OAG 05-183, 2005 
Tenn. AG LEXIS 185 (12/22/05). 

The 2005 revision of T.C.A. § 36-3-612 in no 
way modifies the authority of a trial court to 
punish the violation of a bail condition under 
the language of T.C.A. § 40-11-1500), OAG 
05-183, 2005 Tenn. AG LEXIS 185 (12/22/05). 

Dual convictions for (1) criminal contempt of 
court for violating an order of protection under 
T.C.A. § 36-3-610 and (2) the Class A misde- 
meanor offense for knowingly violating a pro- 
tective order under T.C.A. § 36-3-612 could be 
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constitutionally supported, OAG 06-085, 2006 ders of protection. OAG 14-101, 2014 Tenn. AG 
Tenn. AG LEXIS 94 (5/9/06). LEXIS 104 (11/26/14). 
Enforcement of out-of-state and ex parte or- 


NOTES TO DECISIONS 


1. Purpose. be enforced wherever a violation occurred. 
The amendment to T.C.A. § 36-3-612(b) was State v. Gray, 46 S.W.3d 749, 2000 Tenn. App. 
designed to ensure that a protection order could LEXIS 677 (Tenn. Ct. App. 2000). 


36-3-613. Leaving residence or use of necessary force — Right to relief 
unaffected. 


(a) The petitioner’s right to relief under this part is not affected by the 
petitioner’s leaving the residence or household to avoid domestic abuse, 
stalking or sexual assault. 

(b) The petitioner’s right to relief under this part is not affected by use of 
such physical force against the respondent as is reasonably believed to be 
necessary to defend the petitioner or another from imminent physical injury, 
domestic abuse, or sexual assault. 


History. 
Acts 1979, ch. 350, § 15; T.C.A., § 36-1215; 
Acts 1997, ch. 459, § 2; 2005, ch. 381, § 6. 


36-3-614. Effect of failure to contest parentage — Order of protection 
pending parentage tests and comparisons. 


(a) Failure of a respondent to contest paternity in any proceeding com- 
menced pursuant to this part shall not be construed as an admission of 
paternity by such respondent, nor shall such failure to contest be admissible as 
evidence against the respondent at any pending or subsequent paternity 
proceeding. 

(b) Where paternity is contested in a proceeding commenced pursuant to 
this part, if the court orders the parties to submit to any tests and comparisons 
to determine parentage authorized by § 24-7-112, the court may grant an 
order of protection pending the outcome of any such tests and comparisons. 


History. 
Acts 1991, ch. 380, § 2. 


36-3-615. Notification to victim that family or household member 
arrested for assault may be released on bond. 


(a) After a person has been arrested for assault pursuant to § 39-13-101, 
aggravated assault pursuant to § 39-13-102, against a victim as defined in 
§ 36-3-601, domestic assault pursuant to § 39-13-111, or violation of a 
protective order pursuant to § 39-13-113, the arresting officer shall inform the 
victim that the person arrested may be eligible to post bond for the offense and 
be released until the date of trial for the offense. 

(b) Subsection (a) is solely intended to be a notification provision, and no 
cause of action is intended to be created thereby. 
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History. 
Acts 1993, ch. 436, §§ 1, 2; 1997, ch. 211, § 4; 
2001, ch. 352, § 1; 2006, ch. 920, § 3. 


36-3-616. Domestic violence community education fund. 


(a) There is hereby established a general fund reserve to be allocated 
through the general appropriations act, which shall be known as the domestic 
violence community education fund. Moneys from the fund shall be expended 
to fund activities authorized by this section. Any revenues deposited in this 
reserve shall remain in the reserve until expended for purposes consistent with 
this section, and shall not revert to the general fund on any June 30. Any 
excess revenues or interest earned by such revenues shall not revert on any 
June 30, but shall remain available for appropriation in subsequent fiscal 
years. Any appropriation from such reserve shall not revert to the general fund 
on any June 30, but shall remain available for expenditure in subsequent fiscal 
years. 

(b) The general assembly shall appropriate, through the general appropria- 
tions act, moneys from the domestic violence community education fund to the 
department of human services. Such appropriations shall be specifically 
earmarked for the purposes set out in this section. 

(c) All moneys appropriated from the domestic violence community educa- 
tion fund shall be used exclusively by the department to provide grants to the 
Tennessee task force against domestic violence. The commissioner of human 
services shall promulgate rules and regulations in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, for the 
distribution and use of the grant funds provided by it. Such grants shall be for 
the purpose of providing education, training and technical assistance to 
communities on domestic violence. 


History. section shall apply to violations of orders of 
Acts 1994, ch. 858, § 2. protection or court-approved consent agree- 
Ponpilers Notes: ments occurring on or after July 1, 1994. 


Acts 1994, ch. 858, § 3 provided that this 


36-3-617. Protection order — Filing costs and assistance. 


(a)(1) Notwithstanding any other law to the contrary, no domestic abuse 
victim, stalking victim, sexual assault victim, or victim of a felony offense 
under title 39, chapter 13, part 1, 2, 3, or 5 shall be required to bear the costs, 
including any court costs, filing fees, litigation taxes or any other costs 
associated with the filing, issuance, registration, service, dismissal or 
nonsuit, appeal or enforcement of an ex parte order of protection, order of 
protection, or a petition for either such order, whether issued inside or 
outside the state. If the court, after the hearing on the petition, issues or 
extends an order of protection, all court costs, filing fees, litigation taxes and 
attorney fees shall be assessed against the respondent. 

(2) If the court does not issue or extend an order of protection, the court 
may assess all court costs, filing fees, litigation taxes and attorney fees 
against the petitioner if the court makes the following finding by clear and 
convincing evidence: 
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(A) The petitioner is not a domestic abuse victim, stalking victim, 
sexual assault victim, or victim of a felony offense under title 39, chapter 
13, part 1, 2, 3, or 5 and that such determination is not based on the fact 
that the petitioner requested that the petition be dismissed, failed to 
attend the hearing or incorrectly filled out the petition; and 

(B) The petitioner knew that the allegation of domestic abuse, stalking, 
sexual assault, or felony offense under title 39, chapter 13, part 1, 2, 3, or 
5 was false at the time the petition was filed. 

(b)(1) The clerk of the court may provide order of protection petition forms 
to agencies that provide domestic violence assistance. 

(2) Any agency that meets with a victim in person and recommends that 
an order of protection be sought shall assist the victim in the completion of 
the form petition for filing with the clerk. 

(3) No agency shall be required to provide this assistance unless it has 
been provided with the appropriate forms by the clerk. 


History. 

Acts 1995, ch. 410, § 3; 1997, ch. 459, § 4; 
2002, ch. 666, § 1; 2007, ch. 348, § 3; 2008, ch. 
1074, § 1; 2009, ch. 263, § 1; 2011, ch. 402, § 1; 
2021, ch. 60, §§ 3, 4. 


Amendments. 

The 2021 amendment substituted “domestic 
abuse victim, stalking victim, sexual assault 
victim, or victim of a felony offense under title 
39, chapter 13, part 1, 2, 3, or 5” for “domestic 
abuse victim, stalking victim or sexual assault 
victim” in (a)(1) and (a)(2)(A); and substituted 
“domestic abuse victim, stalking victim, sexual 


assault victim, or victim of a felony offense 
under title 39, chapter 13, part 1, 2, 3, or 5” for 
“domestic abuse, stalking, or sexual assault” in 


(a)(2)(B). 


Effective Dates. 
Acts 2021, ch. 60, § 6. July 1, 2021. 


Attorney General Opinions. 
Applicability of court costs to petitioner, OAG 
96-062, 1996 Tenn. AG LEXIS 65 (4/8/96). 
Preparation of petitions for orders of protec- 
tion, OAG 06-108, 2006 Tenn. AG LEXIS 117 
(7/5/06). 


NOTES TO DECISIONS 


Analysis 


. Assessment of Costs Prohibited. 
. Cost and Fees Awarded. 
. Construction. 


m wNDe 


. Assessment of Costs Prohibited. 
Appellate costs were not taxed to a wife 
under T.C.A. § 36-3-617(a), although a hus- 
band was the prevailing party, as the order of 
protection was so lacking in clarity that the 
husband could not have violated it; due to that 
same lack of clarity, there was not clear and 
convincing evidence that the wife knew her 
allegation of domestic abuse was false when 
she filed her motion for contempt. Furlong v. 
Furlong, 370 S.W.3d 329, 2011 Tenn. App. 
LEXIS 559 (Tenn. Ct. App. Oct. 14, 2011), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
278 (Tenn. Apr. 11, 2012). 

Mother sought an award of her attorney fees 
incurred on appeal but the father limited this 
appeal to the question of attorney fees awarded 
to the mother and he did not appeal the dis- 
missal of his writ of error, which challenged the 
orders of protection; thus, an award of attorney 
fees under the statute would be inappropriate, 


as this appeal did not contest the issuance or 
extension of an order of protection. New v. 
Dumitrache, — S.W.3d —, 2019 Tenn. App. 
LEXIS 174 (Tenn. Ct. App. Apr. 12, 2019), rev’d, 
604 S.W.3d 1, 2020 Tenn. LEXIS 264 (Tenn. 
June 29, 2020). 

Because the order of protection was set to 
expire on September 27, 2019, an extension 
was unnecessary as a hearing was scheduled 
more than nine months prior, and a violation of 
the existing order was not demonstrated; thus, 
decreeing that the order would remain in effect 
until a de novo evidentiary hearing could be 
conducted did not constitute an extension of the 
original order under T.C.A. § 36-3-617(a)(1) 
and the trial court did not err by declining to 
award mandatory attorney’s fees to appellant. 
Manor v. Woodroof, — S.W.3d —, 2021 Tenn. 
App. LEXIS 60 (Tenn. Ct. App. Feb. 16, 2021). 

Trial court did not err by declining to award 
discretionary attorney’s fees to appellant pur- 
suant to T.C.A. § 36-3-617(a)(2)(A)-(B); the 
court did not make any specific findings that 
appellee knew the allegation of domestic abuse, 
stalking, or sexual assault was false at the time 
the petition was filed. Manor v. Woodroof, — 
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S.W.3d —, 2021 Tenn. App. LEXIS 60 (Tenn. Ct. 
App. Feb. 16, 2021). 


2. Cost and Fees Awarded. 

Statute’s authority extended to an appeal of 
the issuance or extension of an order of protec- 
tion, but the chancery court awarded attorney 
fees based on all fees incurred by the mother 
and the minor child; thus, the award of attor- 
ney fees was vacated and the case was re- 
manded for a determination of the fees related 
solely to the defense of the writ of error. New v. 
- Dumitrache, — S.W.3d —, 2019 Tenn. App. 
LEXIS 174 (Tenn. Ct. App. Apr. 12, 2019), rev’d, 
604 S.W.3d 1, 2020 Tenn. LEXIS 264 (Tenn. 
June 29, 2020). 

T.C.A. § 36-3-617(a)(1) authorized the chan- 
cery court to award the mother and the minor 
child their attorney’s fees incurred in defense of 
the writ of error, but the statute did not autho- 
rize an award of fees incurred in defense of the 
petition to enroll a foreign judgment. New v. 
Dumitrache, — S.W.3d —, 2019 Tenn. App. 
LEXIS 174 (Tenn. Ct. App. Apr. 12, 2019), rev’d, 
604 S.W.3d 1, 2020 Tenn. LEXIS 264 (Tenn. 
June 29, 2020). 
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Mother was entitled to attorney’s fees for 
defending against a father’s pleading, including 
appeal, when the chancery court properly dis- 
missed the father’s action for lack of subject 
matter jurisdiction due to the untimely filing of 
an appeal from the issuance of an order of 
protection. The mother was entitled to an 
award of attorney’s fees incurred defending 
against the father’s pleadings in their entirety 
as all issues raised in the father’s petition and 
writ of error ultimately related to the general 
sessions court’s order of protection. New v. 
Dumitrache, 604 S.W.3d 1, 2020 Tenn. LEXIS 
264 (Tenn. June 29, 2020). 


3. Construction. 

Language in T.C.A. § 36-3-617(a)(1) is clear 
and, affording the words their natural and 
ordinary meaning, the court discerns no ambi- 
guity exists; § 36-3-617(a)(1) instructs that in 
order to recover an award of attorney’s fees, a 
court must issue or extend an order of protec- 
tion. Manor v. Woodroof, — S.W.38d —, 2021 
Tenn. App. LEXIS 60 (Tenn. Ct. App. Feb. 16, 
2021). 


36-3-618. Purpose — Legislative intent. 


The purpose of this part is to recognize the seriousness of domestic abuse as 
a crime and to assure that the law provides a victim of domestic abuse with 
enhanced protection from domestic abuse. A further purpose of this chapter is 
to recognize that in the past law enforcement agencies have treated domestic 
abuse crimes differently than crimes resulting in the same harm but occurring 
between strangers. Thus, the general assembly intends that the official 
response to domestic abuse shall stress enforcing the laws to protect the victim 
and prevent further harm to the victim, and the official response shall 
communicate the attitude that violent behavior is not excused or tolerated. 


History. 
Acts 1995, ch. 507, § 2. 


Law Reviews. 
GPS Monitoring of Domestic Violence Of- 


fenders in Tennessee: Generating Problems 
Surreptitiously (Natalie Fox Malone), 43 U. 
Mem. L. Rev. 171 (2012). 


NOTES TO DECISIONS 


Analysis 
1. Construction. 
2. Attorney’s Fees. 


1. Construction. 

The language of the Domestic Abuse Act, 
compiled in T.C.A. § 36-3-601 et seq., clearly 
conveys the legislature’s intent to provide a 
swift and efficient summary proceeding that 
requires only a hearing in front of a judge, not 
a jury trial; this clear legislative intent ex- 
pressly excepts the Act from a statutory right to 
a jury trial. Clark v. Crow, 37 S.W.3d 919, 2000 
Tenn. App. LEXIS 492 (Tenn. Ct. App. 2000). 


2. Attorney’s Fees. 

Mother was entitled to attorney’s fees for 
defending against a father’s pleading when the 
chancery court properly dismissed the father’s 
action for lack of subject matter jurisdiction due 
to the untimely filing of an appeal from the 
issuance of an order of protection. Further- 
more, the mother was entitled to an award of 
attorney’s fees incurred defending against the 
father’s pleadings in their entirety because all 
issues raised in the father’s petition and writ of 
error ultimately related to the general sessions 
court’s order of protection. New v. Dumitrache, 
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604 S.W.3d 1, 2020 Tenn. LEXIS 264 (Tenn. 
June 29, 2020). 


36-3-619. Officer response — Primary aggressor — Factors — Reports 
— Notice to victim of legal rights — Ex parte protection 
order. 


(a) If a law enforcement officer has probable cause to believe that a person 
has committed a crime involving domestic abuse, whether the crime is a 
misdemeanor or felony, or was committed within or without the presence of the 
officer, the preferred response of the officer is arrest. 

(b) If a law enforcement officer has probable cause to believe that two (2) or 
more persons committed a misdemeanor or felony, or if two (2) or more persons 
make complaints to the officer, the officer shall try to determine who was the 
primary aggressor. Arrest is the preferred response only with respect to the 
primary aggressor. The officer shall presume that arrest is not the appropriate 
response for the person or persons who were not the primary aggressor. If the 
officer believes that all parties are equally responsible, the officer shall exercise — 
such officer’s best judgment in determining whether to arrest all, any or none 
of the parties. 

(c) To determine who is the primary aggressor, the officer shall consider: 

(1) The history of domestic abuse between the parties; 

(2) The relative severity of the injuries inflicted on each person; 

(3) Evidence from the persons involved in the domestic abuse; 

(4) The likelihood of future injury to each person; 

(5) Whether one (1) of the persons acted in self-defense; and 

(6) Evidence from witnesses of the domestic abuse. 

(d) Alaw enforcement officer shall not: 

(1) Threaten, suggest, or otherwise indicate the possible arrest of all 
parties to discourage future requests for intervention by law enforcement 
personnel; or 

(2) Base the decision of whether to arrest on: 

(A) The consent or request of the victim; or 

(B) The officer’s perception of the willingness of the victim or of a 
witness to the domestic abuse to testify or participate in a judicial 
proceeding. 

(e) When a law enforcement officer investigates an allegation that domestic 
abuse occurred, the officer shall make a complete report and file the report 
with the officer’s supervisor in a manner that will permit data on domestic 
abuse cases to be compiled. If a law enforcement officer decides not to make an 
arrest or decides to arrest two (2) or more parties, the officer shall include in 
the report the grounds for not arresting anyone or for arresting two (2) or more 
parties. 

(f) Every month, the officer’s supervisor shall forward the compiled data on 
domestic abuse cases to the administrative director of the courts. 

(g) When a law enforcement officer responds to a domestic abuse call, the 
officer shall: 

(1) Offer to transport the victim to a place of safety, such as a shelter or 
similar location or the residence of a friend or relative, unless it is 
impracticable for the officer to transport the victim, in which case the officer 
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shall offer to arrange for transportation as soon as practicable; 
(2) Advise the victim of a shelter or other service in the community; 
(3) Give the victim notice of the legal rights available by giving the victim 
a copy of the following statement: 

IF YOU ARE THE VICTIM OF DOMESTIC ABUSE, you have the 
following rights: 

1. You may file a criminal complaint with the district attorney general 
(D.A.). 

2. You may request a protection order. A protection order may include 
the following: 

(A) An order preventing the abuser from committing further domestic 
abuse against you; 

(B) An order requiring the abuser to leave your household; 

(C) An order preventing the abuser from harassing you or contacting you 
for any reason; 

(D) An order giving you or the other parent custody of or visitation with 
your minor child or children; 

(EZ) An order requiring the abuser to pay money to support you and the 
minor children if the abuser has a legal obligation to do so; and 

(F) An order preventing the abuser from stalking you. 

The area crisis line is 

The following domestic abuse shelter/programs are available to you: 


and 
(4) Offer to transport the victim to the location where arrest warrants are 
issued in that city or county and assist the victim in obtaining an arrest 
warrant against the alleged abuser. 
(h)(1) For good cause shown, the court may issue an ex parte order of 
protection pursuant to § 36-3-605 upon a sworn petition filed by a law 
enforcement officer responding to an incident of domestic abuse who 
asserts in the petition reasonable grounds to believe that a person is in 
immediate and present danger of abuse, as defined in § 36-3-601, and that 
the person has consented to the filing in writing; provided, that the person 
on whose behalf the law enforcement officer seeks the ex parte order of 
protection shall be considered the petitioner for purposes of this part. 

(2) The law enforcement officer may seek on behalf of the person the ex 
parte order regardless of the time of day and whether or not an arrest has 
been made. 

(3) If an ex parte order is issued pursuant to this section outside of the 
issuing court’s normal operating hours: 

(A) The law enforcement officer, judge, or judicial official shall cause 
the petition and order to be filed with the court as soon as practicable 
after issuance, but no later than two (2) business days after issuance; 
and 

(B) The law enforcement officer shall use reasonable efforts to notify 
the person on whose behalf the petition was filed and provide the person 
with a copy of the ex parte order as soon as practicable after issuance. 
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(4) The court shall cause a copy of the petition, a notice of the date set 
for the hearing, and a copy of the ex parte order of protection to be served 
upon the respondent in accordance with § 36-3-605(c). A hearing on 
whether or not the ex parte order of protection should be dissolved, 
extended, or modified shall be held within fifteen (15) days of service of the 
order on the respondent. The person who consented to the filing shall be 
given notice of the hearing and the right to be present at the hearing. The 
procedures set forth in § 36-3-605 shall apply. 

(5) Law enforcement officers shall not be subject to civil liability under 
this section for failure to file a petition or for any statement made or act 
performed in filing the petition, if done in good faith. 


History. 
Acts 1995, ch. 507, § 5; 1996, ch. 684, §§ 3, 4; 
2016, ch. 906, § 3. 


Compiler’s Notes. 

Acts 2016, ch. 906, § 1 provided that the act, 
which amended this section, shall be known 
and may be cited as the “Public Safety Act of 
2016.” 


Attorney General Opinions. 

Duration of probable cause to make warrant- 
less domestic abuse arrest, OAG 98-0169, 1998 
Tenn. AG LEXIS 169 (8/28/98). 

Authority of law enforcement officers to make 
misdemeanor arrests, OAG 00-048, 2000 Tenn. 
AG LEXIS 48 (3/16/00). . 


The issuance of a protection order in cases of 
domestic abuse does not require a prior deter- 
mination by a law enforcement officer of the 
“primary aggressor;” protection orders are 
available to any individual who has suffered, or 
who is at risk of suffering, domestic abuse 
subject only to the statutory relationship limi- 
tations and a court’s determination of good 
cause, OAG 01-033, 2001 Tenn. AG LEXIS 33 
(3/12/01). 

T.C.A. § 36-3-619(a) authorizes an officer to 
arrest an offender who the officer has probable 
cause to believe has maliciously damaged any 
personal property in which the abused party 
has an ownership interest, OAG 02-116, 2002 
Tenn. AG LEXIS 121 (10/18/02). 


36-3-620. Seizure of weapons in possession of alleged domestic abuser. 


(a)(1) If a law enforcement officer has probable cause to believe that a 

criminal offense involving domestic abuse against a victim, as defined in 

§ 36-3-601, has occurred, the officer shall seize all weapons that are alleged 

to have been used by the abuser or threatened to be used by the abuser in the 

commission of a crime. 

(2) Incident to an arrest for a crime involving domestic abuse against a 
victim, as defined in § 36-3-601, a law enforcement officer may seize a 
weapon that is in plain view of the officer or discovered pursuant to a 
consensual search, if necessary for the protection of the officer or other 
persons; provided, that a law enforcement officer is not required to remove a 
weapon such officer believes is needed by the victim for self defense. 

(b) The provisions of § 39-17-1317, relative to the disposition of confiscated 
weapons, shall govern all weapons seized pursuant to this section that were 
used or threatened to be used by the abuser to commit the crime; provided, that 
if multiple weapons are seized, the court shall have the authority to confiscate 
only the weapon or weapons actually used or threatened to be used by the 
abuser to commit the crime. All other weapons seized shall be returned upon 
disposition of the case. Also, the officer shall append an inventory of all seized 
weapons to the domestic abuse report that the officer files with the officer’s 
supervisor pursuant to § 36-3-619(e). 

(c) The officer’s supervisor shall include the appended information on seized 
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weapons in the compilation of data that the officer’s supervisor forwards to the 
administrative director of the courts pursuant to § 36-3-619(f). 


History. 
Acts 1995, ch. 507, § 6; 1997, ch. 211, $75; 
1997, ch. 459, § 2. 


36-3-621. Wireless telephone service for victims of domestic violence. 


(a) A petitioner may, at the time of filing a petition for an order of protection, 
request that the court issue an order directing a wireless telephone service 
provider to transfer the billing responsibility for and rights to the wireless 
telephone number or numbers to the petitioner if the petitioner: 

(1) Is not the account holder; and 

(2) Proves by a preponderance of the evidence that the petitioner and any 
minor children in the petitioner’s care are the primary users of the wireless 
telephone numbers that will be ordered transferred by a court under this 
subsection (a). 

(b)(1) An order transferring the billing responsibility for and rights to the 

wireless telephone number or numbers to a petitioner under subsection (a) 

must be a separate order that is directed to the wireless telephone service 
provider. 

(2) The order must list: 

(A) The name and billing telephone number of the account holder; 

(B) The name and contact information of the petitioner to whom the 
telephone number or numbers will be transferred; and 

(C) Each telephone number to be transferred to the petitioner. 

(3) The court shall ensure that the petitioner’s contact information is not 
provided to the account holder in proceedings held under this section. 

(4) The order must be served on the wireless telephone service provider’s 
agent for service of process. 

(5) The wireless service provider shall notify the requesting party if the 
wireless telephone service provider cannot operationally or technically 
effectuate the order due to certain circumstances, including when: 

(A) The account holder has already terminated the account; 

(B) Differences in network technology prevent the functionality of a 
device on the network; or 

(C) There are geographic or other limitations on network or service 
availability. 

(c)(1) Upon a wireless telephone service provider’s transfer of billing respon- 

sibility for and rights to a wireless telephone number or numbers to a 

petitioner under subsection (b), the petitioner shall assume: 
(A) Financial responsibility for the transferred wireless telephone num- 
ber or numbers; 
(B) Monthly service costs; and 
(C) Costs for any mobile device associated with the wireless telephone 
number or numbers. 

(2) A transfer ordered under subsection (b) does not preclude a wireless 
telephone service provider from applying any routine and customary re- 
quirements for account establishment to the petitioner as part of the 
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transfer of billing responsibility for a wireless telephone number or numbers 

and any devices attached to that number or numbers, including, but not 

limited to, identification, financial information, and customer preferences. 

(d) This section does not affect the ability of the court to apportion the assets 
and debts of the parties as provided for in law, or the ability to determine the 
temporary use, possession, and control of personal property under this chapter. 

(e) Notwithstanding any other law to the contrary, no cause of action shall 
lie in any court nor shall any civil, criminal, or administrative proceeding be 
commenced by a governmental entity against any wireless telephone service 
provider, or its directors, officers, employees, agents, or vendors, for: 

(1) Action taken in compliance with an order issued under this section; 

(2) A failure to process an order issued under this section, unless the 
failure is the result of gross negligence, which must be shown by clear and 
convincing evidence; or 

(3) Providing in good faith call location information or other information, 
facilities, or assistance in accordance with subsection (a) or any rules 
promulgated under this section. 

(f) If an order of protection is issued, but a separate order under § 36-3- 
606(a)(12) did not issue at the time of the order, or if the order of protection was 
issued prior to the availability of the relief under § 36-3-606(a)(12), a peti- 
tioner may, at any time, petition the court issuing the order of protection to 
modify the order and require a wireless service provider to transfer the billing 
responsibility for and rights to the wireless telephone number or numbers to 
the petitioner pursuant to this section. 7 


History. Compiler’s Notes. 
Acts 2018, ch. 729, § 1. Former § 36-3-621 concerned the reporting, 


Code Comiiitasibn i NGSRs (Aaa cote mele by health care practitioners, of injuries indicat- 


F294) § “LiwaBorteditoenace mine reseHon ies ing domestic violence or domestic abuse. 
§ 36-3-627; however, this section was redesig- 

nated as § 36-3-621 by authority of the code 

commission. 


36-3-622. Out-of-state protection orders. 


(a) Any valid protection order related to abuse, domestic abuse, or domestic 
or family violence, issued by a court of another state, tribe or territory shall be 
afforded full faith and credit by the courts of this state and enforced as if it 
were issued in this state. 

(b)(1) A protection order issued by a state, tribal or territorial court related 

to abuse, domestic abuse or domestic or family violence shall be deemed 

valid if the issuing court has jurisdiction over the parties and matter under 
the law of the issuing state, tribe or territory. There shall be a presumption 
in favor of validity where an order appears authentic on its face. 

(2) For a foreign protection order to be valid in this state, the respondent 
must have been given reasonable notice and the opportunity to be heard 
before the order of the foreign state, tribe or territory was issued; provided, 
that in the case of ex parte orders, notice and opportunity to be heard must 
have been given as soon as possible after the order was issued, consistent 
with due process. 
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(3) Failure to provide reasonable notice and the opportunity to be heard 
shall be an affirmative defense to any charge or process filed seeking 
enforcement of a foreign protection order. 

(c) A petitioner may present a certified copy of a foreign order of protection 
to a court having jurisdiction of orders of protection in the county in which the 
petitioner believes enforcement may be necessary. The clerk of such court shall 
receive the certified copies of any foreign order of protection and any support- 
ing documents used to show the validity of such order and shall maintain such 
orders, along with any submitted documents. No costs, fees or taxes shall be 
charged by the clerks for this service. If an enforcement action is instituted in 
the court pursuant to any such order, the clerk shall file the order and shall 
otherwise treat the enforcement action as a case, except that all court costs, 
fees and litigation taxes shall be taxed by the judge at the adjudication of the 
enforcement action. It shall be a defense to any action taken for the enforce- 
ment of such order that the order is not valid as provided in subsection (b) or 
(d). No person shall present a foreign order of protection to a clerk that the 
person knows to no longer be in effect. A foreign order of protection shall 
continue in effect for the period of time specified in the order, and, if no time 
limitation is so specified, then the order shall continue in effect for a period of 
one (1) year from the date on which it is first presented to a Tennessee court 
pursuant to subsection (c); provided, that a continuation of any such order may 
be granted by the court subject to the requirements set forth in § 36-3-605. 

(d) A protection order entered against both the petitioner and respondent 
shall not be enforceable against the petitioner in a foreign jurisdiction unless: 

(1) The respondent filed a cross- or counter-petition, or a complaint or 
other written pleading was filed seeking such a protection order; and 

(2) The issuing court made specific findings of domestic or family violence 
against the petitioner. 

(e) The clerk shall be under no obligation to make a determination as to the 
validity of such orders or documentation, but shall forward a copy of the 
foreign protection order and any supporting documentation filed with the order 
to the local police or sheriffs office, as provided for in § 36-3-609. 

(f) Upon request, the clerk shall provide a copy of the order to the person 
offering the same showing proof of receipt by the clerk’s office. 

(g) Regardless of whether a foreign order of protection has been filed in this 
state pursuant to this section, a law enforcement officer may rely upon a copy 
of any such protection order that has been provided to the officer by any source 
and may also rely upon the statement of any person protected by a foreign 
order that the order remains in effect. A law enforcement officer acting in good 
faith shall be immune from civil and criminal liability in any action in 
connection with a court’s finding that the foreign order was for any reason not 
enforceable. 


History. ders of protection. OAG 14-101, 2014 Tenn. AG 
Acts 1997, ch. 250, § 1; 2011, ch. 39, 8§ 2,3. LEXIS 104 (11/26/14). 


Attorney General Opinions. 
Enforcement of out-of-state and ex parte or- 
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36-3-623. Confidentiality of records of shelters, centers, providers. 


(a) The records of domestic violence shelters, rape crisis centers, and human 
trafficking service providers shall be treated as confidential by the records 
custodian of such shelters, centers, or providers unless: 

(1) The individual to whom the records pertain authorizes their release; 
or 

(2) A court approves a subpoena for the records, subject to such restric- 
tions as the court may impose, including in camera review. 

(b) As used in this section, “human trafficking service providers” means 
agencies or groups that are incorporated as a not-for-profit organization for at 
least six (6) months, are tax-exempt under § 501 of the Internal Revenue Code 
(26 U.S.C. § 501), and that have provided services to victims of human 
trafficking. 


History. Cross-References. 
Acts 1999, ch. 344, § 5; 2005, ch. 226, § 1; Confidentiality of public records, § 10-7-504. 
2018, ch. 6138, § 1. 


36-3-624. Death review teams established — Protocol — Composition 
of teams — Disclosure of communications — Authority to 
subpoena. 


(a) A county may establish an interagency domestic abuse death review 
team to assist local agencies in identifying and reviewing domestic abuse 
deaths, including homicides and suicides, and facilitating communication 
among the various agencies involved in domestic abuse cases. 

(b) For purposes of this section, “domestic abuse” has the meaning set forth 
in § 36-3-601. 

(c) Acounty may develop a protocol that may be used as a guideline to assist 
coroners and other persons who perform autopsies on domestic abuse victims 
in the identification of domestic abuse, in the determination of whether 
domestic abuse contributed to death or whether domestic abuse had occurred 
prior to death but was not the actual cause of death, and in the proper written 
reporting procedures for domestic abuse, including the designation of the cause 
and mode of death. 

(d) County domestic abuse death review teams may be comprised of, but not 
limited to, the following: 

(1) Experts in the field of forensic pathology; 

(2) Medical personnel with expertise in domestic violence abuse; 

(3) Coroners and medical examiners; 

(4) Criminologists; 

(5) District attorneys general and city attorneys; 

(6) Domestic abuse shelter staff; 

(7) Legal aid attorneys who represent victims of abuse; 

(8) A representative of the local bar association; 

(9) Law enforcement personnel; 

(10) Representatives of local agencies that are involved with domestic 
abuse reporting; 

(11) County health department staff who deal with domestic abuse 
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victims’ health issues; 
(12) Representatives of local child abuse agencies; and 
(13) Local professional associations of persons described in subdivisions 

(d)(1)-(10), inclusive. 

(e) An oral or written communication or a document shared within or 
produced by a domestic abuse death review team related to a domestic abuse 
death is confidential and not subject to disclosure or discoverable by a third 
party. An oral or written communication or a document provided by a third 
party to a domestic abuse death review team is confidential and not subject to 
disclosure or discoverable by a third party. Notwithstanding the foregoing, 
recommendations of a domestic abuse death review team upon the completion 
of a review may be disclosed at the discretion of a majority of the members of 
a domestic abuse death review team. 

(f) To complete a review of a domestic abuse death, whether confirmed or 
suspected, each domestic abuse death review team shall have access to and 
subpoena power to obtain all records of any nature maintained by any public 
or private entity that pertain to a death being investigated by the team. Such 
records include, but are not limited to, police investigations and reports, 
medical examiner investigative data and reports, and social service agency 
reports, as well as medical records maintained by a private health care 
provider or health care agency. Any entity or individual providing such 
information to the local team shall not be held liable for providing the 
information. 


History. Cross-References. 
Acts 2000, ch. 788, § 1. Confidentiality of public records, § 10-7-504. 


36-3-625. Dispossession of firearms. 


(a) Upon issuance of an order of protection that fully complies with 18 
U.S.C. § 922(g¢)(8), the order shall include on its face the following disclosures: 
(1) That the respondent is required to dispossess the respondent by any 
lawful means, such as transferring possession to a third party who is not 
prohibited from possessing firearms, of all firearms the respondent possesses 
within forty-eight (48) hours of the issuance of the order; 

(2) That the respondent is prohibited from possessing a firearm for so long 
as the order of protection or any successive order of protection is in effect, 
and may reassume possession of the dispossessed firearm at such time as the 
order expires or is otherwise no longer in effect; and 

(3) Notice of the penalty for any violation of this section and § 39-17- 
1307(f). 

(b) The court shall then order and instruct the respondent: 

(1) To terminate the respondent’s physical possession of the firearms in 
the respondent’s possession by any lawful means, such as transferring 
possession to a third party who is not prohibited from possessing firearms, 
within forty-eight (48) hours; 

(2) To complete and return the affidavit of firearm dispossession form 
created pursuant to subsection (e), which the court may provide the 
respondent or direct the respondent to the administrative office of the courts’ 
website; and 
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(3) That if the respondent possesses firearms as business inventory or 
that are registered under the National Firearms Act (26 U.S.C. §§ 5801 et 
seq.), there are additional statutory provisions that may apply and shall 
include these additional provisions in the content of the order. 

(c) Upon issuance of the order of protection, its provisions and date and time 
of issuance shall be transmitted to the sheriff and all local law enforcement 
agencies in the county where the respondent resides. 

(d) When the respondent is lawfully dispossessed of firearms as required by 
this section, the respondent shall complete an affidavit of firearms disposses- 
sion form created pursuant to subsection (e) and return it to the court issuing 
the order of protection. 

(e) The affidavit of firearms dispossession form shall be developed by the 
domestic violence state coordinating council, in consultation with the admin- 
istrative office of the courts. Upon completion, the form shall be posted on the 
website of the administrative office of the courts where it can be copied by 
respondents or provided to them by the court or the court clerk. 

(f) In determining what a lawful means of dispossession is: 

(1) If the dispossession, including, but not limited to, the transfer of 
weapons registered under the National Firearms Act (26 U.S.C. §§ 5801 et 
seq.), that requires the approval of any state or federal agency prior to the 
transfer of the firearm, the respondent may comply with the dispossession 
requirement by having the firearm or firearms placed into a safe or similar 
container that is securely locked and to which the respondent does not have 
the combination, keys or other means of normal access; 

(2) If the respondent is licensed as a federal firearms dealer or a 
responsible party under a federal firearms license, the determination of 
whether such an individual possesses firearms that constitute business 
inventory under the federal license shall be determined based upon the 
applicable federal statutes or the rules, regulations and official letters, 
rulings and publications of the bureau of alcohol, tobacco, firearms and 
explosives. The order of protection shall not require the surrender or 
transfer of the inventory if there are one (1) or more individuals who are 
responsible parties under the federal license who are not the respondent 
subject to the order of protection. : 
(g) A firearm subject to this section shall not be forfeited as provided in 

§ 39-17-1317, unless the possession of the firearm prior to the entry of the 
order of protection constituted an independent crime of which the respondent 
has been convicted or the firearms are abandoned by the respondent. 

(h)(1) It is an offense for a person subject to an order of protection that fully 

complies with 18 U.S.C. § 922(¢)(8) to knowingly fail to surrender or 

transfer all firearms the respondent possesses as required by this section. 

(2) A violation of subdivision (h)(1) is a Class A misdemeanor and each 
violation shall constitute a separate offense. 

(3) If the violation of subdivision (h)(1) also constitutes a violation of 
§ 39-13-113(h) or § 39-17-1307(f), the respondent may be charged and 
convicted under any or all such sections. 
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History. 
Acts 2009, ch. 455, § 3. 


Cross-References. 
Penalty for Class A misdemeanor, § 40-35- 
11, 


36-3-626. Authorization to carry handgun after order of protection 
granted and while application for temporary handgun 
permit pending. 


(a) Aperson who petitions the court and is granted an order of protection, ex 
parte or otherwise, pursuant to this part is authorized to, for twenty-one (21) 
calendar days after that order of protection is granted, carry any handgun, as 
defined in § 39-17-1319, that the person legally owns or possesses so long as 
the person has in the person’s possession at all times while carrying the 
handgun a copy of the order of protection. 

(b) A person who does not apply for a temporary handgun carry permit 
under § 39-17-1365 within the time period set forth in § 39-17-1365(a) shall 
not be authorized to carry a handgun under subsection (a) once that time 
period has expired. 

(c) A person who has applied for a temporary handgun carry permit under 
§ 39-17-1365 may continue to carry a handgun after the time period in 
subsection (a) has expired while that application is pending, so long as the 
person has in the person’s possession at all times while carrying the handgun 
both a copy of the temporary handgun carry permit application receipt as 
provided by the department and a copy of the order of protection. 


History. 
Acts 2017, ch. 468, § 1. 


Compiler’s Notes. 

Acts 2017, ch. 468, § 4 provided that, for the 
purpose of initiating the process of implement- 
ing the requirements of the act, including any 
programming changes, the act took effect on 
May 26, 2017. For the purpose of implementing 
the requirements of the act, the act shall take 
effect thirty (30) days after the date upon which 
the commissioner of safety provides written 
notification to the secretary of state and the 
executive secretary of the Tennessee code com- 


mission that the department of safety’s “A-list” 
driver license program is capable of implement- 
ing the new requirements of the act or on 
January 1, 2018, whichever is earlier. 

Acts 2017, ch. 468, § 4 provided further that 
the commissioner shall cause the notification to 
be published on the website of the department 
contemporaneously with delivery to the secre- 
tary of state and executive secretary of the 
Tennessee code commission. 


Effective Dates. 
Acts 2017, ch. 468, § 4. Contingent [See 
Compiler’s Notes.]. 


36-3-627. Lifetime order of protection. 


(a)(1) Notwithstanding § 36-3-608, a victim of a felony offense under title 
39, chapter 13, part 1, 2, 3, or 5 may file a petition for a lifetime order of 
protection against the offender who was convicted of the offense. 

(2) As used in this section, “victim” has the meaning given in § 40-38-203. 
(b) A petition filed by an unemancipated person under eighteen (18) years of 


age must be signed by one (1) of that person’s parents or by that person’s 
guardian. The petition may also be signed by a caseworker at a not-for-profit 
organization that receives funds pursuant to title 71, chapter 6, part 2 for 
family violence and child abuse prevention and shelters; provided, however, 
that a petition signed by a caseworker may not be filed against the uneman- 
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cipated minor’s parent or legal guardian. In such case, unless the court finds 
that the action would create a threat of serious harm to the minor, a copy of the 
petition and notice of hearing shall also be served on the parents of the minor 
child, or if the parents are not living together and jointly caring for the child, 
upon the primary residential parent. In cases before the juvenile court where 
the department of children’s services is a party or where a guardian ad litem 
has been appointed for the child by the juvenile court, the petition may be filed 
by the department or the guardian ad litem. 

(c) Venue for a petition for an order of protection under this section, and all 
other matters relating to orders of protection, is in the county where the 
respondent resides or the county in which the offense occurred. If the 
respondent is not a resident of this state, the petition may be filed in the county 
where the petitioner resides. 

(d) The court shall cause a copy of the petition and notice of the date set for 
the hearing on such petition to be served upon the respondent at least five (5) 
days prior to the hearing. The notice must advise the respondent that the 
respondent may be represented by counsel. In every case, unless the court 
finds that the action would create a threat of serious harm to the minor, when 
a petitioner is under eighteen (18) years of age, a copy of the petition, and 
notice of hearing must also be served on the parents of the minor child, or in 
the event that the parents are not living together and jointly caring for the 
child, upon the primary residential parent, pursuant to the requirements of 
this section. 

(e) At the hearing on the petition, the court shall, if the petitioner has 
proved the respondent was convicted of an offense listed in subsection (a) and 
that the petitioner was the victim of the offense, issue a lifetime order of 
protection that remains in effect until the death of the petitioner or the 
respondent. If the petitioner has not provided proof that respondent was 
convicted of such an offense and that the petitioner was the victim of the 
offense, the court shall dismiss the petition. 

(f) An order of protection granted under this section must: 

(1) Prohibit the respondent from coming about the petitioner for any 
purpose, from telephoning, contacting, or otherwise communicating with the 
petitioner, directly or indirectly; 

(2) Include a statement of the maximum penalty that may be imposed 
pursuant to § 36-3-610 for violating such order; and 

(3) Be valid and enforceable in any county of this state. 

(g) A lifetime order of protection is effective and must be served as provided 
in § 36-3-609. 

(h)(1) Upon violation of a lifetime order of protection, the court may hold the 

defendant in civil or criminal contempt and, following a contempt hearing as 

provided in § 36-3-612, punish the defendant in accordance with the law. A 

judge of the general sessions court has the same power as a court of record 

to punish the defendant for contempt when exercising jurisdiction pursuant 
to this part or when exercising concurrent jurisdiction with a court of record. 

A judge of the general sessions court who is not a licensed attorney shall 

appoint an attorney referee to hear charges of criminal contempt. 

(2) In addition to the authorized punishments for contempt of court, the 
judge may assess any person who violates a lifetime order of protection a 
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civil penalty of fifty dollars ($50.00). The judge may further order that any 
support payment made pursuant to an order of protection or a court- 
approved consent agreement be made under an income assignment to the 
clerk of court. Upon collecting the civil penalty imposed by this subdivision 
(h)(2), the clerk shall, on a monthly basis, send the money to the state 
treasurer who shall deposit it in the domestic violence community education 
fund created by § 36-3-616. 

(i) An arrest for violation of a lifetime order of protection issued pursuant to 


this section may be with or without warrant. A law enforcement officer shall 
arrest the respondent without a warrant if: 
(1) The officer has proper jurisdiction over the area in which the violation 


occurred; 


(2) The officer has reasonable cause to believe the respondent has violated 
or is in violation of a lifetime order for protection; and 

(3) The officer has verified whether a lifetime order of protection is in 
effect against the respondent. If necessary, the officer may verify the 
existence of a lifetime order for protection by telephone or radio communi- 
cation with the appropriate law enforcement agency. 


History. 
Acts 2021, ch. 60, § 2. 


Effective Dates. 
Acts 2021, ch. 60, § 6. July 1, 2021. 


PART 7 
ALIENATION OF AFFECTIONS 


36-3-701. Tort action abolished. 


The common law tort action of alienation of affections is hereby abolished. 


History. 
Acts 1989, ch. 517, § 1. 


Cross-References. 
Property tort actions, statutory liabilities, 
§ 28-3-105. 


Textbooks. 
Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 405.4. 


Law Reviews. 
Family Law — Tennessee Courts — Retroac- 


tive Abolition of the Common Law Tort of 
Criminal Conversation, Hanover v. Ruch, 809 
S.W.2d 893, 1991 Tenn. LEXIS 156 (Tenn.), 
cert. denied, 112 S. Ct. 381, 116 L. Ed. 2d 332, 
502 U.S. 942, 1991 U.S. LEXIS 6263, 60 
U.S.L.W. 3342 (1991) (No. 91-525), 59 Tenn. L. 
Rev. 159 (1991). 

Stealing Love in Tennessee: The Thief Goes 
Free, 56 Tenn. L. Rev. 629 (1989). 


NOTES TO DECISIONS 


1. Retroactive Application. 

This section, abolishing the tort of alienation 
of affections by legislative action, would have 
no retroactive application. However, because 
the reasons for the cause of action no longer 
exist, and because the public policy of the state, 
as expressed by the general assembly, is of- 
fended by alienation of affections actions, the 
common-law tort of alienation of affections is 
retroactively abolished. Dupuis v. Hand, 814 


S.W.2d 340, 1991 Tenn. LEXIS 168 (Tenn. 
1991). 

Although this section, which repeals the com- 
mon law action for alienation of affections, did 
not affect claims that had accrued before the 
act’s effective date, the supreme court has ret- 
roactively abolished the common law tort of 
alienation of affections. Alexander v. Inman, 
825 S.W.2d 102, 1991 Tenn. App. LEXIS 718 
(Tenn. Ct. App. 1991). 


36-4-101 DOMESTIC RELATIONS 406 


Section 


36-4-101. 
36-4-102. 
36-4-103. 
36-4-104. 
- 86-4-105. 
36-4-106. 
36-4-107. 
36-4-108. 
36-4-109. 
36-4-110. 
36-4-111. 
36-4-112. 
36-4-113. 
36-4-114. 
36-4-115. 
36-4-116. 


36-4-117. 
36-4-118. 
36-4-119. 
36-4-120. 
36-4-121. 
36-4-122. 
36-4-123. 
36-4-124. 
36-4-125. 
36-4-126. 
36-4-127. 
36-4-128. 
36-4-129. 
36-4-130. 
36-4-131. 
36-4-132. 
36-4-133. 
36-4-134. 


36-4-135. 


CHAPTER 4 
DIVORCE AND ANNULMENT 


Grounds for divorce from bonds of matrimony. 

Legal separation. 

Irreconcilable differences — Procedure. 

Residence requirements. 

Venue. 

Complaint for divorce or legal separation — Temporary injunctions. 

Verification of petition — Effect of noncompliance. 

Security for costs — Service of process. 

Time for hearing. 

Appearance and answer. 

Failure to separate not a defense. 

Defense when ground is adultery. 

Issues — Trial by jury — New trial. 

Proof required. 

Form of proof. 

Affidavits of proof not required — Sworn statements concerning financial matters 
required — Sworn statements as evidence. 

Proof when ground is spouse’s refusal to remove to this state. 

Proof when ground is conviction of crime. 

Decree of court generally. 

Ill conduct defense. 

Distribution of marital property. 

Costs. 

Appeals. 

Right to remarry. 

Legitimacy of children unaffected by divorce or annulment. 

Suspension of proceedings to attempt reconciliation — Revocation. 

Expunction of divorce records upon reconciliation of parties. 

Remarriage after spouse’s two-year absence — Effect of spouse’s return. 

Stipulated grounds and/or defenses — Grant of divorce. 

Mediation — Confidentiality of information and documents. 

Mediation — Waiver or extension — Domestic abuse. 

Appointment of guardian ad litem. 

Compliance with notice of insurance termination provisions required. 

Notice that the decree does not necessarily affect the ability of a creditor to proceed 
against a party or a party’s property. 

False allegations of sexual abuse in furtherance of litigation. 


36-4-101. Grounds for divorce from bonds of matrimony. 


(a) The following are causes of divorce from the bonds of matrimony: 


(1) 


Either party, at the time of the contract, was and still is naturally 


impotent and incapable of procreation; 


(2) 


Either party has knowingly entered into a second marriage, in 


violation of a previous marriage, still subsisting; 


(3) 
(4) 


Either party has committed adultery; 
Willful or malicious desertion or absence of either party, without a 


reasonable cause, for one (1) whole year; 


(5) 


Being convicted of any crime that, by the laws of the state, renders the 


party infamous; 


(6) 


Being convicted of a crime that, by the laws of the state, is declared to 


be a felony, and sentenced to confinement in the penitentiary; 


(7) 


Either party has attempted the life of the other, by poison or any other 


means showing malice; 
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(8) Refusal, on the part of a spouse, to remove with that person’s spouse 
to this state, without a reasonable cause, and being willfully absent from the 
spouse residing in Tennessee for two (2) years; 

(9) The woman was pregnant at the time of the marriage, by another 
person, without the knowledge of the husband; 

(10) Habitual drunkenness or abuse of narcotic drugs of either party, 
when the spouse has contracted either such habit after marriage; 

(11) The husband or wife is guilty of such cruel and inhuman treatment or 
conduct towards the spouse as renders cohabitation unsafe and improper, 
which may also be referred to in pleadings as inappropriate marital conduct; 

(12) The husband or wife has offered such indignities to the spouse’s 
person as to render the spouse’s position intolerable, and thereby forced the 


spouse to withdraw; 


(13) The husband or wife has abandoned the spouse or turned the spouse 
out of doors for no just cause, and has refused or neglected to provide for the 
spouse while having the ability to so provide; 

(14) Irreconcilable differences between the parties; and 

(15) For a continuous period of two (2) or more years that commenced 
prior to or after April 18, 1985, both parties have lived in separate 
residences, have not cohabited as man and wife during such period, and 
there are no minor children of the parties. 

(b) Acomplaint or petition for divorce on any ground for divorce listed in this 
section must have been on file for sixty (60) days before being heard if the 
parties have no unmarried child under eighteen (18) years of age, and must 
have been on file at least ninety (90) days before being heard if the parties have 
an unmarried child under eighteen (18) years of age. The sixty-day or 
ninety-day period shall commence on the date the complaint or petition is filed. 


History. 

Code 1858, § 2448 (deriv. Acts 1819, ch. 20, 
§ 2; 1835-1836, ch. 26, §§ 1, 2; 1841-1842, ch. 
133, § 3; 1843-1844, ch. 176, § 1); Acts 1867- 
1868, ch. 63, § 1; 1867-1868, ch. 68, § 1; Shan., 
§ 4201; mod. Code 1932, § 8426; Acts 1961, ch. 
168, § 1; 1972, ch. 679, § 1; 1977, ch. 107, § 1; 
1978, ch. 577, § 1; 1981, ch. 311, § 1; 1981, ch. 
420, § 1; 1981, ch. 532, § 1; 1982, ch. 853, § 2; 
T.C.A. (orig. ed.), § 36-801(1); Acts 1985, ch. 
178, § 1; 1989, ch. 393, § 1; 1998, ch. 1059, § 1; 
2007, ch. 519, $1. 


Cross-References. 

Adultery, defenses, § 36-4-112. 

Conviction of crime, proof, § 36-4-118. 

Effect of divorce or annulment upon wills or 
inter vivos trust agreements, § 32-1-202. 

Irreconcilable differences, procedure, § 36-4- 
103. 

Prosecution in forma pauperis, § 20-12-127. 

Spouse’s refusal to relocate, proof, § 36-4- 
aT. 

Testimony of spouses as to marital relations, 
§ 24-1-201. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 513, 524: 

Tennessee Jurisprudence, 9 Tenn. Juris., Di- 
vorce and Alimony, § 2, 8, 9, 12, 13; 18 Tenn. 
Juris., Marriage , § 11. 


Law Reviews. 

Covenant Marriage: Should Tennessee Join 
the Noble Experiment?, 29 U. Mem. L. Rev. 397 
(1999). 

Family law — Cary v. Cary: Antenuptial 
Agreements Waiving or Limiting Alimony in 
Tennessee, 27 U. Mem. L. Rev. 1041 (1997). 

Family Support and Supporting Families, 68 
Vand. L. Rev. En Banc 153 (2015). 

Six Months or Six Days: When Can You File 
For Divorce in Tennessee?, 50 Tenn. B.J. 24 
(2014). 

The Paradox of Family Privacy, 53 Vand. L. 
Rev. 527 (2000). 

1985 Tennessee Survey: Selected Develop- 
ments in Tennessee Law, 53 Tenn. L. Rev. 373 
(1986). 
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NOTES TO DECISIONS 


Analysis 


1. Divorces in General. 

2. —Causes Statutory. 

3. —Courts’ Duty Under Statutes. 

4. —Nature of Proceedings. 

5. —Presumptions. 

6. —Continuing and Noncontinuing Grounds 
for Divorce. 


7. —Proof. 

8. ——Testimony by Wife. 

9. — —Privileged Communications. 
10. —Conduct After Bill Filed. 

11. — —Condonation. 


12. —Defensive Proof. 

13. —Pleadings Questioned upon Assignment 
of Error. 

14. Impotency. 

15. —Physical Examination. 

16. Marriage During Subsisting Marriage. 

17. —Annulment of Marriage. 

18. Adultery. 

19. —Allegations and Proof. 

20. — —Sufficiency of Evidence. 

21. —Defenses. 

22. Desertion. 

23. —Allegations and Proof. 

24. —Time of Absence. 

25. —Collateral Attack on Decree. 

26. Conviction of Felony. 

27. —Conviction in Another State. 

28. Refusal of Wife to Remove to State. 

29. Habitual Drunkenness or Drug Abuse. 

30. Attempt on Life of Spouse. 

31. Religious Belief. 

32. Foreign Decrees. 

33. Separation. 

34. Cruel and Inhuman Treatment. 

35. Inappropriate Marital Conduct. 


1. Divorces in General. 

A divorce may be obtained on the grounds of 
irreconcilable differences, without a showing of 
fault on the part of either party. Cary v. Cary, 
937 S.W.2d 777, 1996 Tenn. LEXIS 362 (Tenn. 
1996). 

Although the record contained proof that 
both parties contributed to the downfall of the 
marriage, the evidence did not preponderate 
against the trial court’s decision to award one 
spouse the divorce on the grounds of inappro- 
priate marital conduct; the trial court found 
that the other spouse abused alcohol and used 
illegal drugs, the other spouse’s conduct was 
intentionally designed to hurt the spouse and 
was inappropriate in public, and the other 
spouse had an affair. Eldridge v. Eldridge, 137 
S.W.3d 1, 2002 Tenn. App. LEXIS 583 (Tenn. 
Ct. App. 2002), appeal denied, — S.W.3d —, 
2003 Tenn. LEXIS 247 (Tenn. Mar. 10, 2003). 

Partial default judgment was not “a final 
judgment” because it did not resolve all the 


issues in the case; because the partial default 
judgment did not include a permanent parent- 
ing plan, it was a temporary or interlocutory 
order that the trial court could modify, and as a 
consequence, the partial default judgment that 
was entered 16 days before the 90-day period 
expired did not violate subsection (b). Pack v. 
Pack, — S.W.3d —, 2019 Tenn. App. LEXIS 206 
(Tenn. Ct. App. Apr. 30, 2019). 


2. —Causes Statutory. 

In this state, the causes for divorce are pre- 
scribed by statute, and the courts have no 
authority to grant a divorce except for causes 
thus prescribed. Stargel v. Stargel, 21 Tenn. 
App. 193, 107 S.W.2d 520, 1937 Tenn. App. 
LEXIS 20 (Tenn. Ct. App. 1937). 

Divorce from the bonds of matrimony can be 
granted only for the causes denounced by the 
statute and the court cannot by judicial fiat add 
an additional ground for divorce. Perrin v. Per- 
rin, 201 Tenn. 354, 299 S.W.2d 19, 1957 Tenn. 
LEXIS 4383 (1957); Mount v. Mount, 46 Tenn. 
App. 30, 326 S.W.2d 493, 1959 Tenn. App. 
LEXIS 86 (Tenn. Ct. App. 1959). 

Where one of the grounds provided by statute 
does not exist the court cannot grant a divorce 
even though there may be no possibility of 
reconciliation. Greene v. Greene, 48 Tenn. App. 
636, 349 S.W.2d 186, 1960 Tenn. App. LEXIS 
134 (Tenn. Ct. App. 1960). 


3. —Courts’ Duty Under Statutes. 
Although the courts may doubt the policy of 
our statutes in allowing so many causes of 
divorce, nevertheless, they are constrained to 
give effect to these laws so long as they remain 
upon the statute books, and Tenn. Const., art. 
XI, § 4, expressly confers upon the legislature 
the power to enact them. Lanier v. Lanier, 52 
Tenn. 462, 1871 Tenn. LEXIS 280 (1871). 


4, —Nature of Proceedings. 

While a divorce suit is in the nature of an 
equity suit, it is sui generis and controlled by 
statute. The pleading and practice differ in 
many particulars from those in equity. Lingner 
v. Lingner, 165 Tenn. 525, 56 S.W.2d 749, 1932 
Tenn. LEXIS 80 (1938). 

Divorce cases are in the nature of chancery 
suits and proceedings in them are according to 
the courts of practice in chancery except for a 
difference made by statute. Rutledge v. Rut- 
ledge, 41 Tenn. App. 158, 293 S.W.2d 21, 1953 
Tenn. App. LEXIS 132 (Tenn. Ct. App. 1958). 

All divorce cases, even though tried in circuit 
court, are treated as chancery cases. Lansing v. 
Lansing, 53 Tenn. App. 72, 378 S.W.2d 786, 
1963 Tenn. App. LEXIS 130 (Tenn. Ct. App. 
1963). 


5. —Presumptions. 
The presumption of legality of marriage is 
one of the strongest in the law and one assert- 
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ing the invalidity of the marriage must over- 
come such presumption by cogent and convinc- 
ing evidence. Rutledge v. Rutledge, 41 Tenn. 
App. 158, 293 S.W.2d 21, 1953 Tenn. App. 
LEXIS 132 (Tenn. Ct. App. 1953). 


6. —Continuing and _  Noncontinuing 
Grounds for Divorce. 

Under this and the following section some of 
the grounds for divorce are noncontinuing in 
the sense that once the fault has occurred the 
act is complete and the cause of action exists 
then and there without further repetition; for 
example, knowingly entering into a second 
marriage while the first is subsisting, or one act 
of adultery, or conviction of an infamous crime, 
or an attempt on the life of the other by poison 
or other malicious means, or pregnancy by 
another at the time of marriage, or cruelty such 
as renders cohabitation impossible and im- 
proper, or indignities to the person rendering 
the condition intolerable and forcing a with- 
drawal. Holman v. Holman, 35 Tenn. App. 273, 
244 S.W.2d 618, 1951 Tenn. App. LEXIS 71 
(Tenn. Ct. App. 1951). 

Certain of the grounds for divorce are con- 
tinuing in character in the sense that once the 
fault has arisen it continues to exist through 
mere passivity of the wrongdoer; for example 
that one of the parties at the time of the 
marriage was and still is naturally impotent 
and incapable of procreation, or desertion for 
two years, or refusal of the wife without rea- 
sonable cause to remove with the husband to 
this state and an absence for two years, or 
habitual drunkenness contracted after the 
marriage, or abandonment or nonsupport. Hol- 
man v. Holman, 35 Tenn. App. 273, 244 S.W.2d 
618, 1951 Tenn. App. LEXIS 71 (Tenn. Ct. App. 
1951). 


7. —Proof. 

Cases discussing the sufficiency of facts in 
proof, too detailed for analysis, are: Sharp v. 
Sharp, 34 Tenn. 496, 1855 Tenn. LEXIS 87 
(1855); Shell v. Shell, 34 Tenn. 716, 1855 Tenn. 
LEXIS 124 (1855); Rutledge v. Rutledge, 37 
Tenn. 554, 1858 Tenn. LEXIS 61 (1858); 
Thomas v. Thomas, 42 Tenn. 123, 1865 Tenn. 
LEXIS 28 (1865); McAllister v. McAllister, 57 
Tenn. 345, 1872 Tenn. LEXIS 431 (1872); Horne 
v. Horne, 1 Cooper’s Tenn. Ch. 259 (1853). 

The burden is on the complainant to prove by 
a preponderance of evidence his grounds for 
divorce as provided by statute. Greene v. 
Greene, 48 Tenn. App. 636, 349 S.W.2d 186, 
1960 Tenn. App. LEXIS 134 (Tenn. Ct. App. 
1960). 


8. — —Testimony by Wife. 

There is no rule of public policy that would 
prevent the wife, in her divorce suit, from 
testifying as to the facts constituting the 
grounds of divorce. E. W. M. v. J. C. M., 2 Tenn. 
Ch. App. 463 (1897). 


DIVORCE AND ANNULMENT 


36-4-101 


9. — —Privileged Communications. 

A sealed letter written by the husband to the 
wife after her withdrawal from him, and deliv- 
ered to her by a messenger, is not inadmissible 
on the ground of privileged communication un- 
der the protection of the marital relation, if it 
be found to contain matters of such character as 
would constitute, by its writing and delivery to 
her, an act or acts of cruelty and indignity. E. W. 
M. v. J. C. M., 2 Tenn. Ch. App. 463 (1897). 


10. —Conduct After Bill Filed. 

The conduct of the defendant husband sub- 
sequent to the filing of a divorce bill by his wife 
may be considered and its effect legally, mor- 
ally, physically, and socially upon the status 
and prospective rights and duties of the partici- 
pants may be determined. Anderson v. Ander- 
son, 3 Tenn. Civ. App. (3 Higgins) 423 (1912). 


11. — —Condonation. 

Where the wife, after filing her bill for divorce 
under this section, has condoned the offenses of 
her husband, her bill will be dismissed, and the 
divorce refused. Phillips v. Phillips, 73 Tenn. 
451, 1880 Tenn. LEXIS 161 (1880). 


12. —Defensive Proof. 

Testimony to bar relief must reach that de- 
gree of proof that is requisite to establish a 
matrimonial offense that would entitle a defen- 
dant to affirmative relief had such been prayed. 
Douglas v. Douglas, 156 Tenn. 655, 4 S.W.2d 
358, 1927 Tenn. LEXIS 163 (1928). 

While it is true that if the conduct of both 
parties has been such as to furnish grounds for 
divorce neither party is entitled to relief, nev- 
ertheless, to bar a petitioning husband’s right 
to relief the defending wife must prove a mari- 
tal offense on the part of her husband that 
would have entitled her to divorce if she had 
asked for it. Schwalb v. Schwalb, 39 Tenn. App. 
306, 282 S.W.2d 661, 1955 Tenn. App. LEXIS 71 
(Tenn. Ct. App. 1955), superseded by statute as 
stated in, Moore v. Moore, — S.W.2d —, 1991 
Tenn. App. LEXIS 869 (Tenn. Ct. App. Nov. 1, 
1991): 

A defendant in a divorce action asserting 
insanity as a defense to the commission of acts 
of cruelty must prove that at the time of such 
conduct, as a result of mental disease or defect, 
he or she lacked sufficient capacity either to 
appreciate the wrongfulness of his or her con- 
duct or the volition to control his or her acts. 
Simpson v. Simpson, 716 S.W.2d 27, 1986 Tenn. 
LEXIS 788, 67 A.L.R.4th 261 (Tenn. 1986). 

In cases where a spouse seeks to excuse his or 
her own misconduct by misconduct of the com- 
plaining spouse, the relative times of the mis- 
conduct of the spouses may be material. Perry 
v. Perry, 765 S.W.2d 776, 1988 Tenn. App. 
LEXIS 755 (Tenn. Ct. App. 1988). 


13. —Pleadings Questioned upon Assign- 
ment of Error. 

Where defendant made no question as to the 

sufficiency of the pleadings until assignment of 
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errors were filed with the court of appeals, any 
doubt as to the sufficiency of the pleadings was 
resolved in favor of the sufficiency of the com- 
plaint. Clothier v. Clothier, 33 Tenn. App. 532, 
232 S.W.2d 363, 1950 Tenn. App. LEXIS 113 
(Tenn. Ct. App. 1950), superseded by statute as 
stated in, Moore v. Moore, — S.W.2d —, 1991 
Tenn. App. LEXIS 869 (Tenn. Ct. App. Nov. 1, 
1991). 


14. Impotency. 

Divorce for impotency will not be granted, 
unless it appear that the party was impotent 
not only at the time of the separation, but also 
at the time of the marriage, and party was 
incurably so. Temporary impotency or impo- 
tency that is curable, or impotency occurring 
after the marriage, cannot be made the basis 
for annulling the marriage, unless it appears 
that the impotent party refuses to submit to 
treatment or operation. Williams v. Williams, 1 
Tenn. Civ. App. (1 Higgins) 538 (1911). 

Burden of proof is upon the party suing for 
divorce upon the ground of impotency to prove 
the charge by a clear preponderance of the 
evidence, and uncorroborated evidence is not 
sufficient to establish its existence, where the 
husband positively denies the charge, and is 
corroborated in his testimony by the circum- 
stances. Williams v. Williams, 1 Tenn. Civ. App. 
(1 Higgins) 538 (1911); Reed v. Reed, 26 Tenn. 
App. 690, 177 S.W.2d 26, 1943 Tenn. App. 
LEXIS 112 (Tenn. Ct. App. 1943). 

Impotency in the law of divorce means the 
want of potentia copulandi power to perform 
the sexual act and not merely incapacity to 
procreate and is an incapacity that admits 
neither copulation nor procreation. Williams v. 
Williams, 1 Tenn. Civ. App. (1 Higgins) 538 
(1911); Reed v. Reed, 26 Tenn. App. 690, 177 
S.W.2d 26, 1948 Tenn. App. LEXIS 112 (Tenn. 
Ct. App. 1943). 


15. —Physical Examination. 

The court having jurisdiction to grant a di- 
vorce also has power to direct a proper physical 
examination, but such court should not order 
such an examination unless the proof is clear 
and convincing that it is necessary to deter- 
mine the truth. Reed v. Reed, 26 Tenn. App. 
690, 177 S.W.2d 26, 1943 Tenn. App. LEXIS 112 
(Tenn. Ct. App. 1948). 


16. Marriage During Subsisting Marriage. 

A marriage where either party is already 
lawfully married to another is void, ipso facto, 
from the beginning, and the property rights of 
the respective parties are not affected by such 
void marriage, which must be considered as 
though it had never taken place. Sellars v. 
Davis, 12 Tenn. 508, 1833 Tenn. LEXIS 86 
(1833). 

The provision of subdivision (2) is intended 
for the relief of one who has innocently entered 
into an apparent second marriage, rather than 
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for the protection of the other spouse of the 
existing marriage, since the latter is ad- 
equately protected by subdivision (3), making 
adultery a ground for divorce. Moore v. Moore, 
102 Tenn. 148, 52 S.W. 778, 1898 Tenn. LEXIS 
15 (1899). 

It is of practical importance to the injured 
party that a marriage with a married person 
should be judicially declared to be void, for the 
public records give evidence of the marriage 
and it is desirable that one equally as public 
should contain the decree pronouncing its inva- 
lidity. Moore v. Moore, 102 Tenn. 148, 52 S.W. 
778, 1898 Tenn. LEXIS 15 (1899). 

Trial court did not abuse its discretion grant- 
ing divorce to husband who found after 20 years 
that wife had subsisting prior marriage where 
wife alleged that husband prior to divorce pro- 
ceeding had left her for another woman, since 
husband was entitled to leave woman to whom 
he was not legally married. Pewitt v. Pewitt, 
192 Tenn. 227, 240 S.W.2d 521, 1951 Tenn. 
LEXIS 397 (1951). 

Where wife filed bill seeking divorce from 
husband and husband in cross bill sought to 
have the marriage annulled on ground that he 
had a previous marriage still subsisting, testi- 
mony of husband under such circumstances 
required very rigid and strict corroboration 
before being accepted as the truth. Rutledge v. 
Rutledge, 41 Tenn. App. 158, 293 S.W.2d 21, 
1953 Tenn. App. LEXIS 132 (Tenn. Ct. App. 
1953). 

The fact that a person formerly married was 
not divorced before purporting to marry an- 
other is established prima facie by evidence 
that no divorce decree is disclosed by the re- 
cords of the courts having jurisdiction in any of 
the counties in which the parties to the first © 
marriage or either of them resided from the 
time of that marriage through the time of the 
second attempted marriage of one of the parties 
to another person. Rutledge v. Rutledge, 41 
Tenn. App. 158, 293 S.W.2d 21, 1953 Tenn. App. 
LEXIS 132 (Tenn. Ct. App. 1953). 

Where wife was married at time of ceremo- 
nial marriage to husband in Georgia in 1942 
although she believed herself divorced at the 
time and wife obtained divorce from first hus- 
band in 1948 upon learning that she was not 
divorced and parties continued to live together 
in Georgia so as to consummate a valid common 
law marriage under the laws of that state, 
husband was not entitled to a divorce on 
grounds of prior subsisting marriage of wife at 
time of ceremonial marriage. Lightsey v. Light- 
sey, 56 Tenn. App. 394, 407 S.W.2d 684, 1966 
Tenn. App. LEXIS 230 (Tenn. Ct. App. 1966). 


17. —Annulment of Marriage. 

Chancery court had jurisdiction of suit to 
annul marriage based on prior marriage of 
defendant from which there had been no di- 
vorce notwithstanding fact that plaintiff had 
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not been a resident of the state for two years 
prior to institution of suit. Estes v. Estes, 194 
Tenn. 96, 250 S.W.2d 32, 1952 Tenn. LEXIS 
355, 32 A.L.R.2d 730 (1952). 


18. Adultery. 

A husband may not obtain a divorce under 
subdivision (3) where the record convicts him of 
a violation of his own marital vows. Moore v. 
Moore, 102 Tenn. 148, 52 S.W. 778, 1898 Tenn. 
LEXIS 15 (1899). 

When the husband depends upon circum- 
stances to make out a charge of adultery, it is 
not sufficient that the circumstances tend to 
show guilt, for the circumstances should be of 
such cogency as to exclude, logically and natu- 
rally, the hypothesis of innocence. Anderson v. 
Anderson, 3 Tenn. Civ. App. (3 Higgins) 423 
(1912). 

The adultery of the husband is not a bar to 
his obtaining a divorce on the ground the par- 
ties have lived at separate residence for more 
than three years, without cohabiting as man 
and wife during the period, and have no minor 
children. Harwell v. Harwell, 762 S.W.2d 140, 
1988 Tenn. App. LEXIS 507 (Tenn. Ct. App. 
1988). 

Post-separation adultery may be a ground for 
divorce. Perry v. Perry, 765 S.W.2d 776, 1988 
Tenn. App. LEXIS 755 (Tenn. Ct. App. 1988). 

Adultery and bigamy are no longer complete 
bars to a spouse’s right to seek a divorce on one 
of the grounds in this section. Thompson v. 
Thompson, 797 S.W.2d 599, 1990 Tenn. App. 
LEXIS 273 (Tenn. Ct. App. 1990). 

In an action in which the husband appealed 
the circuit court for Rutherford County’s divi- 
sion of marital property, the amount of the 
award of rehabilitative alimony to the wife, and 
the grant of divorce to the wife based on the 
husband’s adultery, the trial court did not 
abuse its discretion by granting the wife a 
divorce based upon the husband’s adultery 
where, inter alia, the husband testified that he 
had been dating another woman for two years 
prior to the divorce and that he and this woman 
had engaged in sexual relations since the fall of 
2003. Jekot v. Jekot, 232 S.W.3d 744, 2007 
Tenn. App. LEXIS 6 (Tenn. Ct. App. Jan. 3, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 475 (Tenn. May 14, 2007). 


19. —Allegations and Proof. 

The bill need not use the word “adultery,” if it 
states facts that necessarily imply the act, and 
names the person with whom it is alleged to 
have been committed; and a charge of adultery, 
with a person named, through a series of years, 
is sufficient, especially where the defendant 
himself treats it as sufficient by filing an an- 
swer, and not demurring to the bill. Lishey v. 
Lishey, 2 Cooper’s Tenn. Ch. 1 (1873), affd, 74 
Tenn. 418, 1880 Tenn. LEXIS 269 (1880). 

A charge that the defendant “has lately and 
repeatedly been guilty of adultery” with a per- 


DIVORCE AND ANNULMENT 


36-4-101 


son named, will be sufficient where the evi- 
dence satisfactorily establishes the adultery 
with all the “circumstances of time and place.” 
There is no designation of place, but inasmuch 
as there was no demurrer, and no default by 
defendant, but a vigorous defense, and the 
evidence clearly establishes the adultery with 
the person charged with all the “circumstances 
of time and place,” the bill was sustained and 
the divorce was granted. Horne v. Horne, 1 
Cooper’s Tenn. Ch. 259 (1858). 

Charging that the defendant “has been guilty 
of divers acts of adultery with divers women,” 
whose names she does not know, is insufficient. 
Horne v. Horne, 1 Cooper’s Tenn. Ch. 259 
(1853). 

In alleging adultery, it was sufficient to allege 
the commission of the act with named person, 
in named city in Tennessee, on certain date, 
without alleging the street and number in the 
named city. Evans v. Evans, 57 S.W. 367, 1900 
S.W. 30, 1900 Tenn. Ch. App. LEXIS 30 (1900). 

Allegation that defendant had taken up with 
another woman with whom he was living in 
adultery but not naming the woman and mak- 
ing no particular averment as to time or place 
was not sufficient to meet the requirements of 
the statute. Plantt v. Plantt, 28 Tenn. App. 79, 
186 S.W.2d 338, 1944 Tenn. App. LEXIS 65 
(Tenn. Ct. App. 1944). 

Adultery may be proved by circumstantial 
evidence. Canning v. Canning, 59 Tenn. App. 
678, 443 S.W.2d 502, 1968 Tenn. App. LEXIS 
363 (Tenn. Ct. App. 1968), overruled on other 
grounds in Fox v. Fox, 676 S.W.2d 956, 1984 
Tenn. LEXIS 849 (Tenn. 1984). 


20. — —Sufficiency of Evidence. 

Evidence of adultery secured by a detective 
agency, together with that of prostitutes, when 
denied by a defendant of veracity, is insufficient 
to support a decree. Hickerson v. Hickerson, 52 
S.W. 1019, 1899 Tenn. Ch. App. LEXIS 50 
(1899). 


21. —Defenses. 

If the cause assigned for divorce be adultery, 
condonation by admitting the defendant to con- 
jugal society and embraces, after knowledge of 
the adultery, is a valid and complete defense to 
the suit upon the ground of adultery. Thomas v. 
Thomas, 42 Tenn. 123, 1865 Tenn. LEXIS 28 
(1865); McClanahan v. McClanahan, 104 Tenn. 
217, 56 S.W. 858, 1899 Tenn. LEXIS 30 (1900). 


22. Desertion. 

In order to obtain the divorce, it is not re- 
quired that the complainant show an endeavor 
to induce the defendant to live with him. Lanier 
v. Lanier, 52 Tenn. 462, 1871 Tenn. LEXIS 280 
(1871); Bailey v. Bailey, 6 Tenn. App. 272, — 
S.W. —, 1927 Tenn. App. LEXIS 139 (Tenn. Ct. 
App. 1927). See Early v. Early, 6 Tenn. App. 
189, — S.W. —, 1927 Tenn. App. LEXIS 128 
(Tenn. Ct. App. 1927). 
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Willful desertion or willful absence, without a 
reasonable cause, for two years (now one year), 
is a sufficient ground for divorce, regardless of 
the existence of malice in fact. McBride v. 
McBride, 111 Tenn. 616, 69 S.W. 781, 1902 
Tenn. LEXIS 23 (1902). 

Untidiness, slovenness, and laziness in wife 
does not justify husband’s abandonment of her, 
and where he has abandoned her for such 
alleged grounds, for more than two years (now 
one year), she is entitled to an absolute divorce. 
Brandon v. Brandon, 3 Tenn. Civ. App. (3 Hig- 
gins) 517 (1912). 

Wife’s mistreatment of husband forcing him 
to leave the home and remain away was such as 
to entitle him to divorce on ground of desertion. 
There may be desertion upon the part of a 
spouse who has never left the domicile. Green v. 
Green, 7 Tenn. Civ. App. (7 Higgins) 588 (1916). 

Where wife was living apart from husband 
pursuant to valid court decree for separate 
maintenance her alleged desertion of husband 
was a legal impossibility. Perrin v. Perrin, 201 
Tenn. 354, 299 S.W.2d 19, 1957 Tenn. LEXIS 
433 (1957). 

Where the wife is living separate and apart 
from her husband under a decree of separate 
maintenance, she commits no wrong against 
the marital relation by refusing a reconcilia- 
tion. Perrin v. Perrin, 201 Tenn. 354, 299 
S.W.2d 19, 1957 Tenn. LEXIS 433 (1957). 

Where husband who procured divorce on 
grounds of desertion misrepresented date of 
adjudication of insanity of wife, which in fact 
occurred before the statutory period specified 
as ground for desertion had expired, divorce 
was void ab initio. Knight v. Knight, 62 Tenn. 
App. 70, 458 S.W.2d 803, 1970 Tenn. App. 
LEXIS 254 (Tenn. Ct. App. 1970). 


23. —Allegations and Proof. 

The cause must be well averred in the peti- 
tion in words fully equal to the words of the 
statute, and definite in their meaning. If this is 
not done, the proof becomes irrelevant and 
useless, and no decree for divorce can be made. 
Thus, the allegation that the defendant aban- 
doned complainant’s home “without any just or 
probable cause,” without alleging that the de- 
sertion or absence was willful or malicious, 
without reasonable cause, for two whole years 
(now one year), will not sustain a decree for 
divorce under subdivision (4). Stewart v. Stew- 
art, 32 Tenn. 591, 1853 Tenn. LEXIS 87 (1853); 
Rutledge v. Rutledge, 37 Tenn. 554, 1858 Tenn. 
LEXIS 61 (1858); De Armond v. De Armond, 92 
Tenn. 40, 20 S.W. 422, 1892 Tenn. LEXIS 49 
(1892); McBride v. McBride, 111 Tenn. 616, 69 
S.W. 781, 1902 Tenn. LEXIS 23 (1902). 

Where a petition for divorce is based on 
willful or malicious desertion under subdivision 
(4) it must be charged and proved that such 
desertion was intended and willful. Page v. 
Turcott, 179 Tenn. 491, 167 S.W.2d 350, 1942 
Tenn. LEXIS 46 (1943). 
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24. —Time of Absence. 

The two years’ (now one year) absence must 
have expired before the commencement of the 
suit. If the suit for the divorce is commenced for 
other causes before the expiration of the two 
years’ (now one year) absence, a supplemental 
bill for a divorce on the ground of such absence, 
though filed after the expiration of the two 
years (now one year), cannot be maintained. 
The defendant cannot be expected to return 
during the litigation. Thomas v. Thomas, 42 
Tenn. 123, 1865 Tenn. LEXIS 28 (1865). 

The period is not suspended by pendency of a 
divorce suit for which petitioner is not respon- 
sible. Douglas v. Douglas, 156 Tenn. 655, 4 
S.W.2d 358, 1927 Tenn. LEXIS 163 (1928). 

A suit, brought within two years (now one 
year) after dismissal of a former suit by same 
party, but dismissed on ground that statutory 
period has not elapsed since date of desertion 
alleged, is not premature though brought 
within two years (now one year) of such dis- 
missal. Douglas v. Douglas, 156 Tenn. 655, 4 
S.W.2d 358, 1927 Tenn. LEXIS 163 (1928). 

A divorce for willful or malicious desertion 
cannot be granted if defendant becomes insane 
prior to lapse of two-year (now one-year) period. 
Quinn v. Quinn, 169 Tenn. 173, 83 S.W.2d 269, 
1935 Tenn. LEXIS 26 (1935). 

Where in order to get the full two-year (now 
one-year) period required by subdivision (a)(4) 
it was necessary to count the time and there 
was pending a former divorce suit between the 
same parties, which suit had resulted in a 
nonsuit, the divorce was denied since it is 
unreasonable to expect the parties to live to- 
gether while they are in litigation against each 
other, and if such suit had not been pending 
they might have affected a reconciliation within 
the two-year (now one-year) period. Hodges v. 
Hodges, 27 Tenn. App. 547, 182 S.W.2d 749, 
1944 Tenn. App. LEXIS 94 (Tenn. Ct. App. 
1944). 

Where the wife’s first suit for divorce was 
dismissed with prejudice, that dismissal, unap- 
pealed from, being a judicial finding that the 
wife had no cause for divorce and therefore no 
just cause for ordering the husband from the 
home prior to that suit; the wife subsequently 
filed a second suit, in which the husband an- 
swered specifically raising the defense of res 
judicata and filed a counterclaim for divorce; 
and the trial judge dismissed the wife’s suit and 
granted the husband a divorce on grounds of 
desertion, the time of the earlier pending di- 
vorce suit could be included in the computation 
of the statutory period of desertion. Daves v. 
Daves, 576 S.W.2d 4, 1978 Tenn. App. LEXIS 
323 (Tenn. Ct. App. 1978). 


25. —Collateral Attack on Decree. 

Where the petition charges desertion but 
fails to charge that it was without reasonable 
cause, the decree thereon is not void or subject 
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to collateral attack, such missing allegation not 
being jurisdictional. Rush v. Moore, 48 S.W. 90, 
1897 Tenn. Ch. App. LEXIS 141 (1897). 


26. Conviction of Felony. 

A sentence to serve time in the penitentiary 
imposed for a felony conviction constituted 
grounds for absolute divorce. Pendergrass v. 
Neil, 338 F. Supp. 1198, 1971 U.S. Dist. LEXIS 
13925 (M.D. Tenn. 1971), modified, 456 F.2d 
469, 1972 U.S. App. LEXIS 11030 (6th Cir. 
Tenn. 1972). 


27. —Conviction in Another State. 

Under subdivision (a)(6) prior to its modifica- 
tion by the Code of 1932, the other spouse’s 
conviction of a felony and sentence to confine- 
ment in the penitentiary in another state was 
no cause for divorce here. Klutts v. Klutts, 37 
Tenn. 423, 1858 Tenn. LEXIS 28 (1858). 

Legislature in enacting Code of 1932 changed 
clause “by the laws of this state” in subdivision 
(a)(6) to read “by the laws of the state” hence it 
intended by such change to declare that convic- 
tion of a felony in any state was ground for 
divorce in Tennessee. Kimbro v. Kimbro, 191 
Tenn. 316, 232 S.W.2d 354, 1950 Tenn. LEXIS 
575, 19 A.L.R.2d 1045 (1950). 


28. Refusal of Wife to Remove to State. 

Where suit for divorce was brought under 
subdivision (a)(8) it was not necessary for hus- 
band to allege that he did not move from the 
state where wife resided for the purpose of 
obtaining a divorce since the requirements to 
that effect in § 36-4-117 relate to the proof and 
not to the pleadings and the bill was sufficient 
where it alleged the grounds set out in subdi- 
vision (a)(8). Baeyertz v. Baeyertz, 171 Tenn. 
190, 101 S.W.2d 689, 1936 Tenn. LEXIS 79 
(1937). 

Testimony that husband had made one iso- 
lated telephone call several years prior to time 
of trial and asked his wife to come to Memphis 
was not sufficient to establish a refusal to 
remove to this state without reasonable cause 
especially where there was evidence of failure 
of husband to support his wife and child and of 
failure to visit them under circumstances 
where it would have been possible to have done 
so. Greene v. Greene, 48 Tenn. App. 636, 349 
S.W.2d 186, 1960 Tenn. App. LEXIS 134 (Tenn. 
Ct. App. 1960). 


29. Habitual Drunkenness or Drug Abuse. 

The charge of habitual drunkenness is not 
made out by the proof, where all that the 
evidence shows is that the defendant spouse 
has been frequently intoxicated. Testimony 
that the defendant is an “habitual drunkard,” is 
insufficient, for this is a conclusion of law. The 
facts shown must justify such opinion. Horne v. 
Horne, 1 Cooper’s Tenn. Ch. 259 (1853). 

If the state of drunkenness existed, to the 
knowledge of the complainant, before the mar- 


DIVORCE AND ANNULMENT 


36-4-101 


riage, she would not be entitled to a divorce on 
that ground. Hickerson v. Hickerson, 52 S.W. 
1019, 1899 Tenn. Ch. App. LEXIS 50 (1899). 

The term “habitual” implies growth through 
various and increasing stages, until drunken- 
ness becomes a fixed habit. Until this degree is 
reached, it is not a ground for divorce. McCla- 
nahan v. McClanahan, 104 Tenn. 217, 56 S.W. 
858, 1899 Tenn. LEXIS 30 (1900). 

Assignment of error based on finding of lower 
court that wife was not guilty of habitual 
drunkenness contracted after marriage was 
overruled although there was much evidence in 
the record to that effect where the husband 
testified that wife “did not get stupid, or drunk, 
but she continuously sipped on alcoholic bever- 
ages and she kept — if she didn’t finish a 
highball she would keep it in the icebox or 
refrigerator and every so often she would go 
back and get it,” and where court of appeals had 
already sustained two of husband’s assign- 
ments of error either of which would entitle him 
to a decree of divorce. Schwalb v. Schwalb, 39 
Tenn. App. 306, 282 S.W.2d 661, 1955 Tenn. 
App. LEXIS 71 (Tenn. Ct. App. 1955), super- 
seded by statute as stated in, Moore v. Moore, 
— §$.W.2d —, 1991 Tenn. App. LEXIS 869 
(Tenn. Ct. App. Nov. 1, 1991). 


30. Attempt on Life of Spouse. 

Malice is implied where the act is committed 
deliberately and is likely to be attended with 
dangerous circumstances. Schwalb v. Schwalb, 
39 Tenn. App. 306, 282 S.W.2d 661, 1955 Tenn. 
App. LEXIS 71 (Tenn. Ct. App. 1955), super- 
seded by statute as stated in, Moore v. Moore, 
— §$.W.2d —, 1991 Tenn. App. LEXIS 869 
(Tenn. Ct. App. Nov. 1, 1991). 

Act of wife in deliberately attempting to drive 
her automobile into husband’s automobile at a 
high rate of speed in such a manner that 
husband had to turn his automobile out of the 
street and into a yard constituted an attempt 
on husband’s life by a means showing malice. 
Schwalb v. Schwalb, 39 Tenn. App. 306, 282 
S.W.2d 661, 1955 Tenn. App. LEXIS 71 (Tenn. 
Ct. App. 1955), superseded by statute as stated 
in, Moore v. Moore, — S.W.2d —, 1991 Tenn. 
App. LEXIS 869 (Tenn. Ct. App. Nov. 1, 1991). 


31. Religious Belief. 

Divorce cannot be based on divergence of 
religious beliefs but conduct growing out of 
religious beliefs may constitute grounds for 
divorce. Mollish v. Mollish, 494 S.W.2d 145, 
1972 Tenn. App. LEXIS 274 (Tenn. Ct. App. 
1972). 


32. Foreign Decrees. 

While Tennessee is not required to grant 
comity to a foreign decree, a divorce granted in 
the Dominican Republic that fully satisfied the 
laws of that foreign state could be accepted by a 
Tennessee court. Hyde v. Hyde, 562 S.W.2d 194, 
1978 Tenn. LEXIS 699 (Tenn. 1978). 
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33. Separation. 

Trial judge was acting within his statutory 
discretion when he elected to decree a separa- 
tion even though the ground stated and proved 
is found only in this section, “the absolute 
divorce statute.” Hutton v. Hutton, 584 S.W.2d 
670, 1979 Tenn. App. LEXIS 316 (Tenn. Ct. 
App. 1979), superseded by statute as stated in, 
Sanders v. Sanders, — S.W.2d —, 1987 Tenn. 
App. LEXIS 3147 (Tenn. Ct. App. Dec. 30, 
1987). 


34. Cruel and Inhuman Treatment. 

Evidence of cruel and inhuman treatment 
was sufficient to grant divorce to husband and 
dismiss wife’s suit for divorce. Strickland v. 
Strickland, 618 S.W.2d 496, 1981 Tenn. App. 
LEXIS 503 (Tenn. Ct. App. 1981). 

A court can grant a divorce on the ground of 
cruel and inhuman treatment notwithstanding 
the fact that both parties committed adultery. 
Stanfill v. Stanfill, 742 S.W.2d 267, 1987 Tenn. 
App. LEXIS 2937 (Tenn. Ct. App. 1987). 

The court should have found that both par- 
ties engaged in an inappropriate course of con- 
duct over many months that rendered contin- 
ued cohabitation as husband and _ wife 
unacceptable pursuant to T.C.A. § 36-4-129(b) 
rather than “cruel and inhuman treatment” 
pursuant to T.C.A. § 36-4-101(a)(11), where the 
parties’ relationship had disintegrated and 
their love and affection had been extinguished. 
Earls v. Earls, 42 S.W.3d 877, 2000 Tenn. App. 
LEXIS 356 (Tenn. Ct. App. 2000), rehearing 
denied, 42 S.W.3d 877, 2000 Tenn. App. LEXIS 
398 (Tenn. Ct. App. 2000). 

Trial court properly granted one spouse a 
divorce on the grounds of inappropriate marital 
conduct under T.C.A. § 36-4-101(a)(11) where 
the other spouse’s actions in pursuing their 
child with a firearm ultimately caused the 
child’s death; although the other spouse’s ac- 
tions were directed primarily at the child, the 
actions constituted cruel and inhuman treat- 
ment toward the spouse. Bolin v. Bolin, 99 
S.W.3d 102, 2002 Tenn. App. LEXIS 590 (Tenn. 
Ct. App. 2002), review or rehearing denied, — 
S.W.3d —, 2002 Tenn. LEXIS 587 (Tenn. Dec. 2, 
2002). 

In a divorce action, where the mother testi- 
fied to the father’s cursing, rages, and throwing 
of personal property in front of the mother and 
her daughter by a previous marriage, the fa- 
ther did not testify at trial, and the trial court 
in its opinion noted that it was in the best 
position to evaluate the credibility of the par- 
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ties, a judgment granting a divorce to the 
mother due to the father’s inappropriate mari- 
tal behavior under T.C.A. § 36-4-101(a)(11) 
was affirmed on appeal. Buss-Flinn vy. Flinn, 
121 S.W.3d 383, 2003 Tenn. App. LEXIS 351 — 
(Tenn. Ct. App. 2003), appeal denied, — S.W.3d 
—, 2003 Tenn. LEXIS 1032 (Tenn. 2003). 

Decision to grant divorce to the wife based on 
the husband’s inappropriate marital conduct 
under T.C.A. § 36-4-101(a)(11) was supported 
by ample evidence in the record, which showed 
that the husband and his mother, with whom 
the couple lived, combined first to indoctrinate 
the wife in their religious beliefs and then to 
methodically humiliate, ostracize, and subju- 
gate her. The mother was encouraged not to see 
her family, was punished for failing to comply 
with the rules set by the husband and his 
mother, and was eventually isolated in another 
house on the property and was not permitted to 
see her daughter. Chaffin v. Ellis, 211 S.W.3d 
264, 2006 Tenn. App. LEXIS 200 (Tenn. Ct. 
App. 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 867 (Tenn. 2006). 


35. Inappropriate Marital Conduct. 

Probate and family court erred in denying a 
husband’s motion to set aside a judgment that 
granted the wife a default judgment on the 
ground of inappropriate marital conduct be- 
cause the court was statutorily required to hear 
proof of the facts alleged before granting a 
divorce, on any ground other than irreconcil- 
able differences, in the absence of a valid stipu- 
lation between the parties and the court failed 
to do so inasmuch as there was no transcript of 
the hearing or evidence in the record to evalu- 
ate, and the wife did not deny or contradict the 
husband’s assertions that the trial court heard 
no proof at the hearing. Slagle v. Slagle, — 
S.W.3d —, 2019 Tenn. App. LEXIS 252 (Tenn. 
Ct. App. May 24, 2019). 

Trial court correctly awarded the wife a di- 
vorce, finding that the wife was the prevailing 
party, because the wife produced evidence 
through the wife’s testimony and medical re- 
cords that more likely than not the wife was a © 
battered spouse and received medical treat- 
ment for injuries and there was no clear and 
convincing evidence to contradict that the hus- 
band hit the wife. The court chose to rely on the 
text messages between the parties to establish 
the abuse and inappropriate marital conduct. 
Hunt-Carden v. Carden, — S.W.3d —, 2020 
Tenn. App. LEXIS 91 (Tenn. Ct. App. Mar. 3, 
2020). 


(a) A party who alleges grounds for divorce from the bonds of matrimony 
may, as an alternative to filing a complaint for divorce, file a complaint for legal 
separation. Such complaint shall set forth the grounds for legal separation in 
substantially the language of § 36-4-101 and pray only for legal separation or 
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for such other and further relief to which complainant may think to be entitled. 
The other party may deny the existence of grounds for divorce but, unless the 
other party specifically objects to the granting of an order of legal separation, 
the court shall declare the parties to be legally separated. 

(b) If the other party specifically objects to legal separation, the court may, 
after a hearing, grant an order of legal separation, notwithstanding such 
objections if grounds are established pursuant to § 36-4-101. The court also 
has the power to grant an absolute divorce to either party where there has 
been an order of legal separation for more than two (2) years upon a petition 
being filed by either party that sets forth the original order for legal separation 
and that the parties have not become reconciled. The court granting the 
divorce shall make a final and complete adjudication of the support and 
property rights of the parties. However, nothing in this subsection (b) shall 
preclude the court from granting an absolute divorce before the two-year 
period has expired. 

(c) Legal separation shall not affect the bonds of matrimony but shall permit 
the parties to cease matrimonial cohabitation. The court may provide for 
matters such as child custody, visitation, support and property issues during 
legal separation upon motion by either party or by agreement of the parties. 

(d) Notwithstanding this section, a party who can establish grounds for 
divorce from the bonds of matrimony pursuant to § 36-4-101 shall be entitled 
to an absolute divorce pursuant to this chapter. 


History. Stipulated grounds for divorce, § 36-4-129. 
Code 1858, § 2449 (deriv. Acts 1835-1836, ch. 

26, § 19; 1841-1842, ch. 133, § 1); Shan. Textbooks. 

§ 4202; Acts 1919, ch. 70, § 1; mod. Code 1932, Gibson’s Suits in Chancery (7th ed., Inman), 

§ 8427; Acts 1963, ch. 283, § 1; 1967, ch. 284, §§ 514, 520. 

§ 1; T.C.A. (orig. ed.), § 36-802; Acts 1989, ch. 


; Law Reviews. 
ee yey Cae Be ee Divorce — Wife’s Cruel and Inhuman Treat- 
Cross-References. ment, 18 Tenn. L. Rev. 719 (1944). 


Defenses and decree of court in action 
brought under this section, § 36-4-120. 
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has been a final decree of divorce from bed and 
board or separate maintenance for two years is 
to be construed as if it has always been a part of 
the section and the amended section is to be 
construed as a whole. Abney v. Abney, 222 
Tenn. 160, 433 S.W.2d 847, 1968 Tenn. LEXIS 
419 (1968). 


2. Policy of Law. 

The policy of the law is to discourage the 
granting of either kind of divorce incautiously, 
but in all doubtful cases, the courts should 
grant a divorce from bed and board rather than 
an absolute divorce. Rutledge v. Rutledge, 37 
Tenn. 554, 1858 Tenn. LEXIS 61 (1858). See 
McAllister v. McAllister, 57 Tenn. 345, 1872 
Tenn. LEXIS 431 (1872). 

Unless the case is one of great aggravation, 
the relief should not, under this section, go 
beyond a separation from bed and board, either 
indefinitely or for a limited term. Rutledge v. 
Rutledge, 37 Tenn. 554, 1858 Tenn. LEXIS 61 
(1858). 

The public policy of this state favors divorces 
for the ground stated in this section, and there 
is no rule of public policy that would prevent 
the wife, in her divorce suit, from testifying as 
to the facts constituting the grounds of divorce 
under this section. E. W. M. v. J. C. M., 2 Tenn. 
Ch. App. 463 (1897). 


3. Discretion of Court. 

Court could properly grant absolute divorce 
to wife, even though she only sought divorce 
from bed and board, where the circumstances of 
the case required it. Lingner v. Lingner, 165 
Tenn. 525, 56 8.W.2d 749, 1932 Tenn. LEXIS 80 
(1933) (disapproving Merritt v. Merritt, 10 
Tenn. App. 369, 1929 Tenn. App. LEXIS 44 
(1929), overruled, Lingner v. Lingner, 165 Tenn. 
525, 56 S.W.2d 749, 1932 Tenn. LEXIS 80 
(1933); Plantt v. Plantt, 28 Tenn. App. 79, 186 
S.W.2d 338, 1944 Tenn. App. LEXIS 65 (Tenn. 
Ct. App. 1944). 

It was not an abuse of discretion under this 
section for the court to decree an absolute 
divorce to a woman who was pregnant as to so 
hold would be to read an exception into the 
divorce law that is no part of the statute. 
Schneider v. Schneider, 37 Tenn. App. 1, 260 
S.W.2d 290, 1952 Tenn. App. LEXIS 142 (Tenn. 
Ct. App. 1952). 

The appellate court will not interfere with 
the trial court’s exercise of its discretion as to 
the granting of divorce a mensa et thoro or from 
the bonds of matrimony unless such discretion 
is abused. Bennett v. Bennett, 40 Tenn. App. 
416, 292 S.W.2d 202, 1954 Tenn. App. LEXIS 
167 (Tenn. Ct. App. 1954). 


4. Divorce from Bed and Board. 

A divorce from bed and board leaves the 
marriage relation intact. The only effect of such 
divorce is the cessation of the matrimonial 
cohabitation for a definite or indefinite time. It 
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deprives the wife of none of the rights belonging 
to that relation, in the event of a reconciliation, 
or in the event of her surviving her husband. 
Chenault v. Chenault, 37 Tenn. 248, 1857 Tenn. 
LEXIS 116 (1856); Howell v. Thompson, 95 
Tenn. 396, 32 S.W. 309, 1895 Tenn. LEXIS 107 
(1895). See Boggers v. Boggers, 65 Tenn. 299, 
1873 Tenn. LEXIS 349 (1873); Jarnigan v. 
Jarnigan, 80 Tenn. 292, 1883 Tenn. LEXIS 170 
(1883). 

Where husband filed suit for absolute divorce 
and wife filed cross bill asking for divorce from 
bed and board and where husband’s bill was 
dismissed and wife’s bill for divorce from bed 
and board was granted, the husband who did 
not appeal was not entitled to have wife’s 
divorce made absolute one year later. Riggs v. 
Riggs, 181 Tenn. 633, 184 S.W.2d 9, 1944 Tenn. 
LEXIS 285 (1944). 


5. —Absolute Divorce After Divorce from 
Bed and Board. 

It is not mandatory that court grant absolute 
divorce where decree of separation had existed 
more than two years without reconciliation and 
such question still addressed itself to the judg- 
ment and sound discretion of the trial court in 
light of the record before him. Horlacher v. 
Horlacher, 58 Tenn. App. 242, 429 S.W.2d 438, 
1967 Tenn. App. LEXIS 219 (Tenn. Ct. App. 
1968). 

The provisions of the statute relative to au- 
thority of court to grant absolute divorce where 
decree of separation has existed more than two 
years without reconciliation was not sufficient 
alone to predicate a decree of absolute divorce 
in absence of pleading and proof of other 
grounds than the existence of the earlier decree 
for more than two years. Horlacher v. Hor- 
lacher, 58 Tenn. App. 242, 429 S.W.2d 438, 1967 
Tenn. App. LEXIS 219 (Tenn. Ct. App. 1968). 
But see Abney v. Abney, 222 Tenn. 160, 433 
S.W.2d 847, 1968 Tenn. LEXIS 419 (1968). 

The 1963 amendment granting trial court 
authority to grant absolute divorce where there 
has been a final decree of divorce from bed and 
board or separate maintenance for two years in 
effect creates another ground or cause for di- 
vorce and authorizes the trial court having 
divorce jurisdiction to grant an absolute divorce 
on that basis. Abney v. Abney, 222 Tenn. 160, 
433 S.W.2d 847, 1968 Tenn. LEXIS 419 (1968). 

Absolute divorce granted on basis of exis- 
tence of final decree of divorce from bed and 
board or separate maintenance for more than 
two years must be granted to the same person 
as obtained the limited decree but either party 
may petition for absolute divorce on such 
ground. Abney v. Abney, 222 Tenn. 160, 433 
S.W.2d 847, 1968 Tenn. LEXIS 419 (1968). 

Upon granting an absolute divorce two years 
after divorce from bed and board the trial court 
is empowered to adjust the support and prop- 
erty rights of the parties. Abney v. Abney, 222 


. 


Tenn. 160, 433 S.W.2d 847, 1968 Tenn. LEXIS 
419 (1968). 

Trial court could grant absolute divorce upon 
petition of husband based on ground that final 
decree of divorce from bed and board had been 
in effect for more than two years even though 
wife who had obtained limited divorce opposed 
absolute divorce since the desires of the party 
without fault are considered but are not con- 
trolling. Abney v. Abney, 222 Tenn. 160, 433 
S.W.2d 847, 1968 Tenn. LEXIS 419 (1968). 

The intent of this provision is that the trial 
court consider the entire case ab initio includ- 
ing pleadings and evidence at former hearings 
in deciding whether to grant the supplemental 
petition for divorce. Abney v. Abney, 61 Tenn. 
App. 531, 456 S.W.2d 364, 1970 Tenn. App. 
LEXIS 300 (Tenn. Ct. App. 1970). 

Trial court could properly refuse to hear 
petition of husband for absolute divorce based 
on more than two years legal separation where 
husband’s previously adjudged and unpurged 
contempt of court in failing to pay support was 
unexplained. Abney v. Abney, 61 Tenn. App. 
531, 456 S.W.2d 364, 1970 Tenn. App. LEXIS 
300 (Tenn. Ct. App. 1970). 


6. —Temporary Retention of Cause. 

Retention of cause as to alimony pending 
separation, or until husband becomes willing, 
in good faith, to live with his wife again and 
perform the duties of husband, when the pay- 
ments of alimony shall cease. Rutledge v. Rut- 
ledge, 37 Tenn. 554, 1858 Tenn. LEXIS 61 
(1858); Cureton v. Cureton, 117 Tenn. 103, 96 
S.W. 608, 1906 Tenn. LEXIS 35 (1906). 

Where there is any probability of a reconcili- 
ation, a divorce from bed and board may be 
granted, and the cause retained in court to 
grant an absolute divorce, if a reconciliation 
should not be made in a reasonable time. This 
is authorized by a fair construction of § 36-4- 
120. McAllister v. McAllister, 57 Tenn. 345, 
1872 Tenn. LEXIS 431 (1872). 


7. Separate Maintenance. 

Chancery has power, independent of statute, 
to grant separate maintenance to the wife with- 
out application for divorce, though the bill 
shows ground for divorce, where the wife has 
not been resident in this state long enough to 
apply for divorce. Cureton v. Cureton, 117 Tenn. 
103, 96 S.W. 608, 1906 Tenn. LEXIS 35 (1906). 

A court of equity may decree a separate 
maintenance to the wife though the husband’s 
dereliction or neglect causing the wife to live 
apart from him was not such as to justify a 
decree for divorce. Chapman v. Chapman, 3 
Tenn. Civ. App. (3 Higgins) 3 (1912). 


8. Separation Agreement. 

Where wife was living apart from husband 
pursuant to valid court decree for separate 
maintenance her alleged desertion of husband 
was a legal impossibility. Perrin v. Perrin, 201 
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Tenn. 354, 299 S.W.2d 19, 1957 Tenn. LEXIS 
433 (1957). 


9. —Refusal of Reconciliation. 

Where wife is living separate and apart from 
her husband under a decree of separate main- 
tenance, she commits no wrong against the 
marital relation by refusing a reconciliation. 
Perrin v. Perrin, 201 Tenn. 354, 299 S.W.2d 19, 
1957 Tenn. LEXIS 433 (1957). 


10. Indignities and Cruel and Inhuman 
Treatment. 

Cruel and inhuman treatment may be shown 
by an actual physical lack of safety, danger, and 
indignity to the wife or husband and it may be 
accomplished in subtle and insidious ways 
through continuous mistreatment and indig- 
nity of a much more refined character. Harwell 
v. Harwell, 612 S.W.2d 182, 1980 Tenn. App. 
LEXIS 371 (Tenn. Ct. App. 1980). 

A court can grant a divorce on the ground of 
cruel and inhuman treatment notwithstanding 
the fact that both parties committed adultery. 
Stanfill v. Stanfill, 742 S.W.2d 267, 1987 Tenn. 
App. LEXIS 2937 (Tenn. Ct. App. 1987). 


11. —Construction of Statute. 

Former subdivision (1) was not to be given a 
fundamentally different construction or appli- 
cation when invoked by the one or the other 
spouse. Parks v. Parks, 158 Tenn. 91, 11 S.W.2d 
680, 1928 Tenn. LEXIS 127 (1928). 

The language “to the wife’s person” in former 
subdivision (2) meant the infliction of corporal 
pain, or at least, an attempt to do so. Garvey v. 
Garvey, 29 Tenn. App. 291, 203 S.W.2d 912, 
1946 Tenn. App. LEXIS 107 (Tenn. Ct. App. 
1946). 


12. —Cruelty Defined. 

Cruelty as a cause for divorce is the willful, 
persistent causing of unnecessary suffering, 
whether in realization or apprehension, 
whether of body or mind, in such a way as to 
render cohabitation dangerous and unendur- 
able. Schwalb v. Schwalb, 39 Tenn. App. 306, 
282 S.W.2d 661, 1955 Tenn. App. LEXIS 71 
(Tenn. Ct. App. 1955), superseded by statute as 
stated in, Moore v. Moore, — S.W.2d —, 1991 
Tenn. App. LEXIS 869 (Tenn. Ct. App. Nov. 1, 
1991); Stone v. Stone, 56 Tenn. App. 607, 409 
S.W.2d 388, 1966 Tenn. App. LEXIS 240 (Tenn. 
Ct. App. 1966). 


13. —Cruel and Inhuman Treatment. 

False and malicious charges of adultery 
against a wife by her husband may amount to 
such cruel and inhuman treatment as to render 
her cohabitation with him unsafe and im- 
proper. Watson v. Watson, 25 Tenn. App. 28, 149 
S.W.2d 953, 1940 Tenn. App. LEXIS 88 (Tenn. 
Ct. App. 1940). 

Cruel and inhuman treatment is not confined 
to acts of physical violence. Meeks v. Meeks, 27 
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Tenn. App. 279, 179 S.W.2d 189, 19438 Tenn. 
App. LEXIS 141 (Tenn. Ct. App. 1948). 

Husband’s association with woman by whom 
it appeared that he had a child, which associa- 
tion became objectionable to wife, constituted 
cruel and inhuman treatment. Plantt v. Plantt, 
28 Tenn. App. 79, 186 S.W.2d 338, 1944 Tenn. 
App. LEXIS 65 (Tenn. Ct. App. 1944). 

Action of wife in holding gun on husband and 
threatening to kill him under such circum- 
stances that he was justified in believing that 
she intended to kill him constituted cruel and 
inhuman treatment or conduct even though the 
gun contained blanks. Schwalb v. Schwalb, 39 
Tenn. App. 306, 282 S.W.2d 661, 1955 Tenn. 
App. LEXIS 71 (Tenn. Ct. App. 1955), super- 
seded by statute as stated in, Moore v. Moore, 
— §.W.2d —, 1991 Tenn. App. LEXIS 869 
(Tenn. Ct. App. Nov. 1, 1991). 

Cruel and inhuman treatment, within the 
meaning of the Tennessee divorce laws, is not 
confined to acts of physical violence. Schwalb v. 
Schwalb, 39 Tenn. App. 306, 282 S.W.2d 661, 
1955 Tenn. App. LEXIS 71 (Tenn. Ct. App. 
1955), superseded by statute as stated in, 
Moore v. Moore, — S.W.2d —, 1991 Tenn. App. 
LEXIS 869 (Tenn. Ct. App. Nov. 1, 1991); Mur- 
rell v. Murrell, 45 Tenn. App. 309, 323 S.W.2d 
15, 1958 Tenn. App. LEXIS 129 (Tenn. Ct. App. 
1958). 

A systematic and continued use by one 
spouse of profane and unkind language toward 
the other, causing mental suffering and threat- 
ening permanent injury to his or her health, 
entitles the offended spouse to a divorce on 
ground of cruel and inhuman treatment, where 
the offended spouse is a person of refinement 
and emotional sensibilities, especially when 
coupled with misconduct. Schwalb v. Schwalb, 
39 Tenn. App. 306, 282 S.W.2d 661, 1955 Tenn. 
App. LEXIS 71 (Tenn. Ct. App. 1955), super- 
seded by statute as stated in, Moore v. Moore, 
— §.W.2d —, 1991 Tenn. App. LEXIS 869 
(Tenn. Ct. App. Nov. 1, 1991). 

Cruelties warranting a divorce may result 
from a continuing course of abusive and humili- 
ating treatment of one spouse by another as in 
the case of conduct calculated to torture the 
complaining spouse’s mental or emotional 
health and affecting his or her bodily health. 
Elrod v. Elrod, 41 Tenn. App. 540, 296 S.W.2d 
849, 1956 Tenn. App. LEXIS 98 (Tenn. Ct. App. 
1956), rehearing denied, 201 Tenn. 54, 296 
S.W.2d 856, 1956 Tenn. LEXIS 464 (1956). 

Where some or even most of the actions 
complained of as cruel and inhuman treatment 
occurred outside the state of Tennessee but 
some of such actions were alleged to have 
occurred in Tennessee, trial court, on proper 
proof, was authorized to grant a decree of 
divorce from bed and board and, within its 
discretion, from the bonds of matrimony. Mur- 
rell v. Murrell, 45 Tenn. App. 309, 323 S.W.2d 
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15, 1958 Tenn. App. LEXIS 129 (Tenn. Ct. App. 
1958). 

False charges of adultery constitute cruel 
and inhuman treatment as a ground for di- 
vorce. Reitano v. Reitano, 52 Tenn. App. 289, 
373 S.W.2d 213, 1963 Tenn. App. LEXIS 98 
(Tenn. Ct. App. 1963). 

Cruel and inhuman treatment is often not 
evidenced by public assaults and beatings but 
is accomplished by more subtle ways and is best 
determined by the trial judge whose decision 
should not be overturned unless there is a clear 
preponderance of evidence to the contrary. 
Newberry v. Newberry, 493 S.W.2d 99, 1973 
Tenn. App. LEXIS 310 (Tenn. Ct. App. 1972). 

Proof of adultery is admissible in a divorce 
action charging cruel and inhuman treatment 
and may form the basis for a decree resting 
upon cruel and inhuman treatment. Farrar v. 
Farrar, 553 $.W.2d 741, 1977 Tenn. LEXIS 589 
(Tenn. 1977). 


14. —Indignities. 

Where the wife is an educated, refined Chris- 
tian woman, and never gave her husband cause 
to mistreat her, but the husband, though a 
sober and industrious man, had frequently 
called her a liar in her presence and in the 
presence of others; accused her of adultery, and, 
at the time one of her children was born, he, in 
the presence of others, accused her of being 
unfaithful to him, and charged that the child 
was another man’s, naming him; and had on 
one occasion used personal violence; and ha- 
bitually indulged in such conduct and indigni- 
ties toward her as rendered her condition intol- — 
erable, and drove her from him, an absolute 
divorce will be granted to her. Lyle v. Lyle, 86 
Tenn. 372, 6 S.W. 878, 1887 Tenn. LEXIS 55 
(1888); McClanahan v. McClanahan, 104 Tenn. 
217, 56 S.W. 858, 1899 Tenn. LEXIS 30 (1900). 

False and malicious charges of adultery 
against the wife by her husband may constitute 
such indignities on her person as to render her 
condition intolerable and justify her with- 
drawal. Watson v. Watson, 25 Tenn. App. 28, 
149 S.W.2d 953, 1940 Tenn. App. LEXIS 88 
(Tenn. Ct. App. 1940). 


15. —Particular Matters Warranting Di- 
vorce. 

Wife was entitled to divorce from bonds of 
matrimony where at the family altar husband 
prayed that the Lord would get rid of his wife 
for him, used violent language, and slapped 
and choked her. Payne v. Payne, 23 Tenn. 500, 
1844 Tenn. LEXIS 150 (1844). 

Undisputed facts in a divorce action by a 
husband that his wife nagged him, that she told 
him she had no affection for him and did not 
love him, that she left home for long intervals, 
that she had questionable relations with other 
men, and that finally she moved from the home, 
were sufficient to grant the husband a divorce 
for cruel and inhuman treatment. Meeks vy. 
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Meeks, 27 Tenn. App. 279, 179 S.W.2d 189, 
1943 Tenn. App. LEXIS 141 (Tenn. Ct. App. 
1943). 


16. — —Accusations of Adultery. 

Deliberate and repeated accusations of adul- 
tery against the wife by her husband, without 
grounds, constitute a sufficient cause for an 
absolute divorce. Sharp v. Sharp, 34 Tenn. 496, 
1855 Tenn. LEXIS 87 (1855); Lyle v. Lyle, 86 
Tenn. 372, 6 S.W. 878, 1887 Tenn. LEXIS 55 
(1888); McClanahan v. McClanahan, 104 Tenn. 
217, 56 S.W. 858, 1899 Tenn. LEXIS 30 (1900); 
Parks v. Parks, 158 Tenn. 91, 11 S.W.2d 680, 
1928 Tenn. LEXIS 127 (1928). 


17. — —Series of Acts. 

Divorce for aggregated acts of cruelty for 
three years, when considered as a series of 
breaches of marital peace and comfort, al- 
though the several acts taken singly do not 
constitute the basis of a decree of absolute 
divorce. Anderson v. Anderson, 3 Tenn. Civ. 
App. (3 Higgins) 423 (1912). 


18. — —Abnormal Relations. 

Compelling the wife to submit to abnormal 
sexual intercourse is a ground for divorce. 
Gardner v. Gardner, 104 Tenn. 410, 58 S.W. 
_ 842, 1900 Tenn. LEXIS 10, 78 Am. St. Rep. 924 
(1900), overruled, Jackson v. Jackson, 186 
Tenn. 337, 210 S.W.2d 332, 1948 Tenn. LEXIS 
554 (1948). 

When the husband refused to consummate 
the marriage by normal sexual intercourse 
with his wife when she was willing, but in- 
dulged in abnormal sexual practices in her 
presence, he was guilty of the offenses de- 
nounced in former subdivisions (1) and (2) 
entitling the wife to an absolute divorce. 4 
Tenn. Civ. App. (4 Higgins) 503 (1913). 


19. —Particular Matters Not Warranting 
Divorce. 

Ill temper, occasional reproaches, rude lan- 
guage, threats of violence when none is done, or 
want of congeniality in taste, temper, and hab- 
its, or mutual dislike, resulting from that or 
any other cause, constitute no ground for di- 
vorce. Shell v. Shell, 34 Tenn. 716, 1855 Tenn. 
LEXIS 124 (1855). 

Violence by a husband to his wife is not 
warranted by her nervous excitement, petu- 
lance, and irritability, but slight blows inflicted 
under great provocation do not constitute 
grounds for divorce, though violence to any 
extent is not justified by the courts. McAllister 
v. McAllister, 57 Tenn. 345, 1872 Tenn. LEXIS 
431 (1872). 

It is not sufficient for grant where it is shown 
that both spouses were guilty of coarseness and 
inexcusable roughness in treatment or temper. 
Saillard v. Saillard, 2 Tenn. Ch. App. 396 
(1896). 

Where proof only showed outburst of ill tem- 
per and passion, in which “names were called” 
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by husband, the proof was not sufficient to show 
cruel and inhuman treatment. Hagood v. Ha- 
good, 48 S.W. 122, 1897 Tenn. Ch. App. LEXIS 
148 (1897). 

Evidence in a divorce action indicating jeal- 
ousy, suspicion, rudeness and ill temper on the 
part of the husband was not sufficient to have 
actually caused the wife such suffering in mind 
and body as to render her cohabitation with 
him unsafe and improper since mere acerbity of 
temper, occasional reproaches, rude language 
by a husband toward the wife and even threats 
of violence where none is attempted, do not 
constitute ground for divorce under Tennessee 
statutes. Watson v. Watson, 25 Tenn. App. 28, 
149 S.W.2d 958, 1940 Tenn. App. LEXIS 88 
(Tenn. Ct. App. 1940). 

Admission by defendant in Tennessee of 
adultery that occurred in another state and 
uncorroborated was insufficient to show a 
ground for divorce. Baber v. Baber, 205 Tenn. 
681, 330 S.W.2d 307, 1959 Tenn. LEXIS 407 
(1959). 

Action of wife in swearing out warrant 
against husband for bigamy did not constitute 
cruel and inhuman treatment where it was not 
denied that husband did enter into a bigamous 
ceremony with another woman. Greene v. 
Greene, 48 Tenn. App. 636, 349 S.W.2d 186, 
1960 Tenn. App. LEXIS 134 (Tenn. Ct. App. 
1960). 


20. —Allegations and Proof. 

An allegation that the husband’s “treatment 
has been cruel and inhuman in the extreme,” 
without averring that it is such as “renders it 
unsafe and improper for her to cohabit with 
him, and (under a former provision) be under 
his dominion and control,” is not sufficient, 
especially where the acts relied on to sustain 
the charge are detailed without “any circum- 
stances of time and place,” and scattered over a 
married life of 17 years. Horne v. Horne, 1 
Cooper’s Tenn. Ch. 259 (1853). 

Charging the defendant husband with “intol- 
erable treatment” of the complainant wife, 
without specification of time, place, or circum- 
stances, is insufficient. Lishey v. Lishey, 2 Coo- 
per’s Tenn. Ch. 1 (1873), affd, 74 Tenn. 418, 
1880 Tenn. LEXIS 269 (1880). 

The allegations of cruelty must show an 
element of physical unsafety, danger, or indig- 
nity along with other elements. Saillard v. Sail- 
lard, 2 Tenn. Ch. App. 396 (1896); Loy v. Loy, 25 
Tenn. App. 99, 151 S.W.2d 178, 1941 Tenn. App. 
LEXIS 78 (Tenn. Ct. App. 1941). 

Cause of divorce within contemplation of this 
section was stated in petition alleging that 
defendant would curse complainant, that she 
would call him at work and abuse him on 
phone, that landlord asked complainant to give 
up room because defendant disturbed occu- 
pants of house with nagging and fussing and 
would not keep apartment clean, and that de- 
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fendant constantly rides around in automobile 
with another man and tells complainant’s 
friends she would marry other man if she had 
divorce. Stargel v. Stargel, 21 Tenn. App. 193, 
107 S.W.2d 520, 1937 Tenn. App. LEXIS 20 
(Tenn. Ct. App. 1937). 

The allegation of cruelty must show an ele- 
ment of physical unsafety, danger or indignity 
along with other elements. Loy v. Loy, 25 Tenn. 
App. 99, 151 S.W.2d 178, 1941 Tenn. App. 
LEXIS 78 (Tenn. Ct. App. 1941). 

Allegations in bill for divorce were sufficient 
where they charged a course of conduct show- 
ing many little things done by defendant to 
plaintiff over period of time. Garvey v. Garvey, 
29 Tenn. App. 291, 203 S.W.2d 912, 1946 Tenn. 
App. LEXIS 107 (Tenn. Ct. App. 1946). 

There is room for serious doubt as to whether 
allegation of cruel and inhuman treatment “in 
the extreme” is not equivalent to “cruel and 
inhuman treatment as renders cohabitation 
unsafe and improper.” Clothier v. Clothier, 33 
Tenn. App. 532, 232 S.W.2d 363, 1950 Tenn. 
App. LEXIS 113 (Tenn. Ct. App. 1950), super- 
seded by statute as stated in, Moore v. Moore, 
— §$.W.2d —, 1991 Tenn. App. LEXIS 869 
(Tenn. Ct. App. Nov. 1, 1991). 

Where trial court expressly adjudicated that 
husband was not guilty of cruel and inhuman 
treatment, evidence as to husband’s beating 
wife 16 months previously would not bar the 
granting of divorce to husband by court of 
appeals upon review of decree of trial court. 
Schwalb v. Schwalb, 39 Tenn. App. 306, 282 
S.W.2d 661, 1955 Tenn. App. LEXIS 71 (Tenn. 
Ct. App. 1955), superseded by statute as stated 
in, Moore v. Moore, — S.W.2d —, 1991 Tenn. 
App. LEXIS 869 (Tenn. Ct. App. Nov. 1, 1991). 

Where bill entitled “Petition for Separate 
Maintenance and Support” alleged cruel and 
inhuman treatment in the language of this 
section, specified circumstances in support of 
same with reasonable certainty as required by 
§ 36-4-106 and bill was verified as provided in 
§ 36-4-107, trial court upon proper proof was 
justified in granting decree for absolute divorce 
especially where bill had been amended to pray 
for absolute divorce. Murrell v. Murrell, 45 
Tenn. App. 309, 323 S.W.2d 15, 1958 Tenn. App. 
LEXIS 129 (Tenn. Ct. App. 1958). 


21. ——Proof Not Supported by Plead- 
ings. 

A divorce will not be granted upon evidence of 
an instance of cruel treatment not mentioned in 
the pleadings. Clardy v. Clardy, 23 Tenn. App. 
608, 1386 S.W.2d 526, 1939 Tenn. App. LEXIS 66 
(Tenn. Ct. App. 1939). 


22. —Defenses. 

Condonation is not a valid defense to the 
wife’s suit for divorce on account of cruel and 
inhuman treatment by the husband. McClana- 
han v. McClanahan, 104 Tenn. 217, 56 S.W. 858, 
1899 Tenn. LEXIS 30 (1900). 
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Although cruel and inhuman treatment as a 
ground for divorce cannot be condoned in the 
same sense as adultery and thereby in legal 
contemplation wiped out, nevertheless it may 
be forgiven and cannot thereafter be used as a 
ground for divorce, except upon some revival or 
new act that brings back to life the former 
misconduct previously forgiven. Schwalb v. 
Schwalb, 39 Tenn. App. 306, 282 S.W.2d 661, 
1955 Tenn. App. LEXIS 71 (Tenn. Ct. App. 
1955), superseded by statute as stated in, 
Moore v. Moore, — S.W.2d —, 1991 Tenn. App. 
LEXIS 869 (Tenn. Ct. App. Nov. 1, 1991). 

Where wife continued to live with husband 
after his beating her, she forgave or condoned 
his action. Schwalb v. Schwalb, 39 Tenn. App. 
306, 282 S.W.2d 661, 1955 Tenn. App. LEXIS 71 
(Tenn. Ct. App. 1955), superseded by statute as 
stated in, Moore v. Moore, — S.W.2d —, 1991 
Tenn. App. LEXIS 869 (Tenn. Ct. App. Nov. 1, 
1991). 

Cruel and inhuman treatment may be for- 
given and cannot thereafter be relied upon as a 
ground for divorce except upon some revival or 
new act that brings back into life the former 
misconduct previously forgiven. Elrod v. Elrod, 
41 Tenn. App. 540, 296 S.W.2d 849, 1956 Tenn. 
App. LEXIS 98 (Tenn. Ct. App. 1956), rehearing ~ 
denied, 201 Tenn. 54, 296 S.W.2d 856, 1956 
Tenn. LEXIS 464 (1956). 

Where husband and wife agreed to effect a 
reconciliation after occurrence of alleged acts of 
wife amounting to cruel and inhuman treat- 
ment but agreement was never consummated, 
the husband had the right to change his mind 
on the matter and having changed his mind 
could rely on such conduct in a suit for divorce. 
Elrod v. Elrod, 41 Tenn. App. 540, 296 S.W.2d 
849, 1956 Tenn. App. LEXIS 98 (Tenn. Ct. App. 
1956), rehearing denied, 201 Tenn. 54, 296 
S.W.2d 856, 1956 Tenn. LEXIS 464 (1956). 

Acts constituting cruel and inhuman treat- 
ment, even though forgiven, are not wiped out 
but may be revived by some new act of cruel 
and inhuman treatment. Murrell v. Murrell, 45 
Tenn. App. 309, 323 S.W.2d 15, 1958 Tenn. App. 
LEXIS 129 (Tenn. Ct. App. 1958). 


23. ——Defense to Action by Spouse. 

Conduct of wife that would have entitled 
husband to divorce on ground of cruel and 
inhuman treatment except for the fact the court 
did not have jurisdiction was nevertheless a 
valid defense to wife’s cross bill for separate 
maintenance based on the same grounds. Elrod 
v. Elrod, 41 Tenn. App. 540, 296 S.W.2d 849, 
1956 Tenn. App. LEXIS 98 (Tenn. Ct. App. 
1956), rehearing denied, 201 Tenn. 54, 296 
S.W.2d 856, 1956 Tenn. LEXIS 464 (1956). 

As defined in § 36-4-120, the defense to an 
action brought pursuant to this section is not a 
defense of recrimination per se, since the ill 
conduct of the complainant may constitute a 
defense to the complaint only if such ill conduct 
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is shown to be a justifiable cause for the conduct 
‘complained of in the action. Chastain v. 
Chastain, 559 S.W.2d 933, 1977 Tenn. LEXIS 
655 (Tenn. 1977). 

Where plaintiffs adultery was committed af- 
ter the defendant husband had abandoned her 
and turned her out of doors and refused or 
neglected to provide for her, her ill conduct 
could not have been a justifiable cause for the 
alleged abandonment on the part of the defen- 
dant, and therefore plaintiffs adultery was not 
a defense to the divorce action. Chastain v. 
Chastain, 559 S.W.2d 933, 1977 Tenn. LEXIS 
655 (Tenn. 1977). 
_ Adultery and bigamy are no longer complete 

bars to a spouse’s right to seek a divorce on one 
of the grounds in this section. Thompson v. 
_ Thompson, 797 S.W.2d 599, 1990 Tenn. App. 
LEXIS 273 (Tenn. Ct. App. 1990). 


24, Abandonment, Turning Out and Fail- 
ure to Provide. 

Where the husband failed to comply with the 
terms of articles of separation, in not paying to 
his wife any part of the stipulated instalments, 
and refused to support his wife, and to permit 
her to come upon the place and occupy and 
enjoy the home inherited from her father, 
which he had arrogated to himself to control, 
thus materially aggravating the situation, and 
she was thereby reduced to great want and 
destitution, even to insufficiency of clothing, 
and made entirely dependent upon charity, 
during her pregnancy, it is held that his con- 
duct amounted to an abandonment of his wife, 
within the meaning of the statute, and the wife 
is entitled to a divorce from bed and board, with 
suitable relief as to property. McAllister v. 
McAllister, 57 Tenn. 345, 1872 Tenn. LEXIS 
431 (1872). 

Where husband had always provided for his 
wife up until a month before bill for divorce was 
filed at which time she commenced to charge 
groceries to her son but even after this time was 
not prohibited from charging necessities to her 
husband, failure to provide was not shown. 
Saillard v. Saillard, 2 Tenn. Ch. App. 396 
(1896). 

Where husband left home on Saturday after 
an extended quarrel taking his clothes and 
stating that he was leaving but returned on the 
following Tuesday, there was no abandonment. 
Saillard v. Saillard, 2 Tenn. Ch. App. 396 
(1896). 

Where during the course of a long distance 
telephone call a husband in California told his 
wife in Tennessee that he would no longer 
support her and wanted her to get a divorce, the 
acts of abandonment and nonsupport occurred 
in Tennessee and since these acts are continu- 
ing in nature the fact that the husband later 
came to Tennessee and repeated his statements 
was immaterial. Holman v. Holman, 35 Tenn. 
App. 273, 244 S.W.2d 618, 1951 Tenn. App. 
LEXIS 71 (Tenn. Ct. App. 1951). 
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25. —Allegations and Proof. 

The charge in a divorce bill that the defen- 
dant husband made a brutal assault upon the 
complainant, and by his conduct compelled her 
to withdraw is a sufficient allegation of turning 
out of doors. EK. W. M. v. J. C. M., 2 Tenn. Ch. 
App. 463 (1897). 

Allegations of refusal or neglect to provide for 
wife were insufficient where the allegations do 
not show an intended and premeditated aban- 
donment and refusal and neglect altogether to 
provide. E. W. M. v. J. C. M., 2 Tenn. Ch. App. 
463 (1897). 

Allegations that defendant became drunk; 
that he cursed complainant and her family; 
that he left her at the home of her parents, 
saying that he would not return, being sober at 
the time; that he accused her of lying, when she 
told him that she had inadvertently opened a 
letter of his only by mistake, and threatened to 
report her to the postal authorities; that he 
finally left complainant at the home of her 
parents, and went to his own home in another 
state, and had not returned to her; that he had 
contributed nothing to the support of complain- 
ant and their child; and that he had published 
notices in the newspapers where she lived that 
he would not be responsible for her debts, 
giving her maiden name as well as her married 
name, are allegations of cruel treatment and 
failure to provide sufficient to justify a divorce 
from bed and board at least, under this section. 
Fitzpatrick v. Fitzpatrick, 131 Tenn. 54, 173 
S.W. 444, 1914 Tenn. LEXIS 84 (1915). 

There is no necessity that a petition for 
divorce based on the charge of abandonment 
and refusal or neglect under former subsection 
(3) charge that such abandonment and neglect 
was premeditated, intended or willful. Page v. 
Turcott, 179 Tenn. 491, 167 S.W.2d 350, 1942 
Tenn. LEXIS 46 (1943). 

Petition for divorce that alleged that hus- 
band left the wife on a specified date and had 
not been back to live with her or contributed 
anything to her support, that she was forced to 
support herself and her child, that he had 
abandoned her and turned her out of doors, and 
had neglected and refused to provide for her, 
that such abandonment was without reason- 
able cause and occurred in a specified county of 
the state, was sufficient to support a divorce 
decree under former subsection (3). Page v. 
Turcott, 179 Tenn. 491, 167 S.W.2d 350, 1942 
Tenn. LEXIS 46 (1943). 

Evidence that wife had been forced to work 
for a period of years to support herself and 
children, that the husband failed to support her 
and that the parties had not lived together 
since their separation was sufficient to support 
a decree granting an absolute divorce for aban- 
donment and nonsupport even though husband 
testified that he had attempted to persuade her 
to return home. Bennett v. Bennett, 40 Tenn. 
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App. 416, 292 S.W.2d 202, 1954 Tenn. App. 
LEXIS 167 (Tenn. Ct. App. 1954). 

Where wife was previously granted tempo- 
rary divorce from bed and board and upon 
petition to have the same made final trial court 
first announced that the petition would be 
granted but the entry of the final decree was 
delayed without knowledge of the wife and the 
petition subsequently dismissed, wife’s testi- 
mony as to events prior to such divorce proceed- 
ings was admissible in subsequent suit for 
divorce for abandonment and nonsupport. Ben- 
nett v. Bennett, 40 Tenn. App. 416, 292 S.W.2d 
202, 1954 Tenn. App. LEXIS 167 (Tenn. Ct. 
App. 1954). 
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The wife failed to carry the burden of proof in 
establishing that she was not adequately sup- 
ported for 21 days following the dismissal of her 
first divorce suit and the filing of her second 
suit. Daves v. Daves, 576 S.W.2d 4, 1978 Tenn. 
App. LEXIS 323 (Tenn. Ct. App. 1978). 


26. — —Corroboration of Testimony. 

Where plaintiff wife testified as to facts show- 
ing abandonment and refusal or neglect to 
provide, but that respecting abandonment was 
not corroborated, a divorce should not have 
been granted. This rule may be varied in a case 
where it is impossible to procure corroboration. 
Fulford v. Fulford, 156 Tenn. 640, 4 S.W.2d 350, 
1927 Tenn. LEXIS 160 (1928). 


36-4-103. Irreconcilable differences — Procedure. 


(a)(1) In all divorces sought because of irreconcilable differences between 
the parties, if the defendant is a nonresident, personal service may be 
effectuated by service upon the secretary of state pursuant to § 20-2-215. 

(2) In lieu of service of process, the defendant may enter into a written 
notarized marital dissolution agreement with plaintiff that makes specific 
reference to a pending divorce by a court and docket number, or states that 
the defendant is aware that one will be filed in this state and that the 
defendant waives further service and waives filing an answer to the 
complaint. Such waiver of service shall be valid for a period of one hundred 
eighty (180) days from the date the last party signs the agreement. The 
agreement may include the obligation and payment of alimony, in solido or 
in futuro, to either of the parties, any other law notwithstanding. The 
signing of such an agreement shall be in lieu of service of process for the 
period such waiver is valid and shall constitute a general appearance before 
the court and answer that shall give the court personal jurisdiction over the 
defendant, and constitute a default judgment for the purpose of granting a 
divorce on the grounds of irreconcilable differences. 

(3) No divorce heretofore granted shall be invalid because the agreement 
was signed and notarized or acknowledged prior to filing under prior law 
before the action was filed. 

(b) No divorce shall be granted on the ground of irreconcilable differences 
unless the court affirmatively finds in its decree that the parties have made 
adequate and sufficient provision by written agreement for the custody and 
maintenance of any children of that marriage and for the equitable settlement 
of any property rights between the parties. If the court does not affirmatively 
find that the agreement is sufficient or equitable, the cause shall be continued 
by the court to allow further disposition by the petitioner. If both parties are 
present at the hearing, they may, at that time, ratify any amendments the 
court may have to the agreement. The amended agreement shall then become 
a part of the decree. The agreement shall be incorporated in the decree or 
incorporated by reference, and such decree may be modified as other decrees 
for divorce. Approval of the agreement by the court satisfies the requirements 
of Rule 52.01 of the Tennessee Rules of Civil Procedure, and the court is not 
required to make written findings of fact and conclusions of law as to whether 
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the parties’ agreed amendment makes adequate and sufficient provisions for 
the custody and maintenance of any children of that marriage or whether the 
agreement is in the best interest of the parties’ children. 

(c)(1) Bills for divorce on the ground of irreconcilable differences must have 
been on file for sixty (60) days before being heard if the parties have no 
unmarried child under eighteen (18) years of age, and must have been on file 
at least ninety (90) days before being heard if the parties have an unmarried 
child under eighteen (18) years of age. The sixty-day or ninety-day period 
bills for divorce must be on file shall commence on the date the original bill 
was filed and not on the date the bill was amended to include the ground of 
irreconcilable differences. 

(2) Adivorce decree or order issued prior to March 22, 1996, in which the 

hearing for such divorce occurred before the specified time periods required 
by this subsection (c), shall remain valid and the parties shall remain 
divorced. Likewise, all other issues resolved in the divorce decree, order or 
agreement, such as distribution of marital property, alimony, child support 
and custody, shall remain valid and in full force and effect. 
(d)(1) A bill of complaint for divorce where the respondent has been 
personally served or acknowledged as set out in subsection (a), which 
includes the ground of irreconcilable differences, may be taken as confessed 
and a final decree entered thereon, as in other cases and without corrobo- 
rative proof or testimony, §§ 36-4-107 and 36-4-114 to the contrary 
notwithstanding. 

(2) For purposes of this section, “without corroborative proof or testimony” 
means that the petitioner shall not be required to testify as to the material 
facts constituting irreconcilable differences or any attempts to reconcile such 
differences. 

(e) If there has been a contest or denial of the grounds of irreconcilable 
differences, no divorce shall be granted on the grounds of irreconcilable 
differences. However, a divorce may be granted on the grounds of irreconcilable 
differences where there has been a contest or denial, if a properly executed 
marital dissolution agreement is presented to the court. 

(f) Irreconcilable differences may be asserted as a sole ground for divorce or 
as an alternate ground for divorce with any other cause for divorce set out in 
§ 36-4-101 or § 36-4-102. 

(g) Notwithstanding any law to the contrary requiring mediation, the filing 

with the court of a properly executed marital dissolution agreement and, if 
there are minor children of the marriage, a properly executed parenting plan 
shall serve to remove any requirement that the parties shall attend mediation. 
If the court does not approve either the marital dissolution agreement or the 
parenting plan, then any requirement to attend mediation shall be reinstated 
as of the date of the court’s rejection of either agreement. 


History. § 4201; mod. Code 1932, § 8426; Acts 1961, ch. 

Code 1858, § 2448 (deriv. Acts 1819, ch. 20, 168,§ 1; 1972, ch. 679, § 1; 1977, ch. 107, § 1; 
§ 2; 1835-1836, ch. 26, §§ 1, 2; 1841-1842, ch. 1978, ch. 577, § 1; 1981, ch. 311, § 1; 1981, ch. 
133, § 3; 1843-1844, ch. 176, § 1); Acts 1867- 420, § 1; 1981, ch. 532, § 1; 1982, ch. 853, § 2; 
1868, ch. 63, § 1; 1867-1868, ch.68,§ 1;Shan.,  T.C.A. (orig. ed.), § 36-801(II); Acts 1987, ch. 


36-4-104 


390, §§ 3, 4; 1989, ch. 489, §§ 2, 3; 1991, ch. 
234,§ 1; 1996, ch. 655, § 2; 1998, ch. 1059, § 4; 
2008, ch. 868, § 1; 2020, ch. 520, § 1. 


Compiler’s Notes. 

Acts 1996, ch. 655, § 3, which added (c)(2), 
provides that the provisions of that act are 
remedial in nature and that the provisions 
shall be liberally construed to effectuate its 
purposes. 
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Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 514. 


Law Reviews. 

Covenant Marriage: Should Tennessee Join 
the Noble Experiment?, 29 U. Mem. L. Rev. 397 
(1999). 


NOTES TO DECISIONS 


Analysis 


. Retroactive Application. 
Affirmative Finding by Court. 

. Ninety-Day Filing Prerequisite. 
Formal Hearing Not Required. 
Antenuptial Agreement. 


mem OR ONE 


. Retroactive Application. 

This section, as amended by Acts 1996, ch. 
655, by its very language applies to decrees 
entered prior to the act’s effective date. Gentry 
v. Gentry, 924 S.W.2d 678, 1996 Tenn. LEXIS 
425 (Tenn. 1996). 


2. Affirmative Finding by Court. 

Trial court did affirmatively find in its decree 
that the parties made adequate and sufficient 
provision by written agreement for the equi- 
table settlement of any property rights between 
the parties. Brown v. Brown, 863 8.W.2d 432, 
1993 Tenn. App. LEXIS 469 (Tenn. Ct. App. 
1993). 

T.C.A. § 36-4-103(b) and (c) do not require a 
formal hearing unless the court finds that the 
parties have not made adequate and sufficient 
provisions for the custody and the maintenance 
of their children and the equitable settlement 
of any property rights; therefore, the affirma- 
tive findings made by the judge were adequate, 
and once the gavel went down, the marital 
dissolution agreement merged into a final or- 
der. Vaccarella v. Vaccarella, 49 S.W.3d 307, 
2001 Tenn. App. LEXIS 81 (Tenn. Ct. App. 
2001). 


3. Ninety-Day Filing Prerequisite. 
The requirement of this section that a com- 


plaint for divorce be on file ninety days before 
being heard does not mean necessarily that a 
decree entered upon a hearing held less that 
ninety days subsequent to the filing is void; 
moreover, even if voidable, the decree cannot be 
reversed through a collateral attack by the 
children of the parties to the divorce suit. 
Gentry v. Gentry, 924 S.W.2d 678, 1996 Tenn. 
LEXIS 425 (Tenn. 1996). 


4, Formal Hearing Not Required. 

There is no requirement that there be a 
hearing prior to irreconcilable differences di- 
vorce where the parties have signed a marital 
dissolution agreement, nor is the court required 
to make an independent investigation prior to 
signing the parties’ divorce decree. Vaccarella v. 
Vaccarella, 49 S.W.3d 307, 2001 Tenn. App. 
LEXIS 81 (Tenn. Ct. App. 2001). 


5. Antenuptial Agreement. 

While the husband was free to argue that the 
parties’ marital dissolution agreement’s dispo- 
sition of the marital property was fair and 
equitable under T.C.A. § 36-4-103(b), the trial 
court was free to come up with its own equi- 
table division of the marital estate based on the 
facts; the record showed no evidence of detri- 
mental reliance on the agreement by either 
party, and thus the trial court did not err by 
refusing to enforce the property settlement 
provisions in the agreement after the wife un- 
equivocally repudiated it. Altman v. Altman, 
181 S.W.3d 676, 2005 Tenn. App. LEXIS 207 
(Tenn. Ct. App. 2005), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 1016 (Tenn. Oct. 31, 
2005). 


36-4-104. Residence requirements. 


(a) Adivorce may be granted for any of the causes referenced in § 36-4-101 
if the acts complained of were committed while the plaintiff was a bona fide 
resident of this state or if the acts complained of were committed out of this 
state and the plaintiff resided out of the state at the time, if the plaintiff or the 
defendant has resided in this state six (6) months next preceding the filing of 
the complaint. 

(b) For the purposes of this section, any person in the armed services of the 
United States, or the spouse of any such person, who has been living in this 
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state for a period of not less than one (1) year shall be presumed to be a 
resident of this state, and the presumption of residence shall be overcome only 
by clear and convincing evidence of a domicile elsewhere. 


History. 

Code 1858, § 2450 (deriv. Acts 1799, ch. 19, 
§ 7; 1835-1836, ch. 26, § 1; 1839-1840, ch. 54, 
§ 1; 1845-1846, ch. 67, § 1); Shan., § 4208; 
Code 1932, § 8428; Acts 1957, ch. 274, § 1; 
£971, ch. 363, § 1; 1973, ch. 219, § 1;,1976; ch: 
548, § 1; T.C.A. (orig. ed.), § 36-803. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 514, 518. 


Law Reviews. 

Divorces in Tennessee (Harold C. Warner), 14 
Tenn. L. Rev. 588 (1936). 

Six Months or Six Days: When Can You File 
For Divorce in Tennessee?, 50 Tenn. B.J. 24 
(2014). 


NOTES TO DECISIONS 


1. Jurisdiction. 

Where husband who resided in South Caro- 
lina brought suit in South Carolina for divorce 
and wife who at time was residing in Tennessee 
appeared specially in the South Carolina action 
to contest jurisdiction alleging she was resident 
of Tennessee, the determination of the South 
Carolina court as to residency on the date of 
such determination was res judicata in Tennes- 
see, but where wife charged a specific act of 
cruel and inhuman treatment occurring after 
such date in Tennessee, wife could bring di- 
vorce action in Tennessee regardless of an alle- 
gation of residence for six months. Atchley v. 
Atchley, 585 S.W.2d 614, 1978 Tenn. App. 
LEXIS 358 (Tenn. Ct. App. 1978). 

Verified answer and counterclaim filed by 
plaintiff in Texas in which she asserted that she 
resided in Texas did not mean that Tennessee 
was without jurisdiction, since subject matter 
jurisdiction was not based upon the wife’s do- 
micile, but upon the fact that the defendant 
was a domicile of Tennessee for six months 
preceding the filing of the plaintiffs complaint 
in Tennessee. Vermillion v. Vermillion, 892 
S.W.2d 829, 1994 Tenn. App. LEXIS 352 (Tenn. 


36-4-105. Venue. 


Ct. App. 1994), appeal denied, — S.W.2d —, 
1994 Tenn. LEXIS 284 (Tenn. Oct. 3, 1994). 

Trial court had subject matter jurisdiction to 
adjudicate a divorce because the husband, in 
the husband’s complaint for divorce, stated that 
the husband had resided in Tennessee for more 
than six months, and the grounds for divorce 
arose while the husband was a bona fide resi- 
dent of the county where the proceeding was 
commenced. Because this statement was undis- 
puted in the record, the appellate court con- 
cluded that the six-month residency require- 
ment was met. Singh v. Singh, — S.W.3d —, 
2019 Tenn. App. LEXIS 334 (Tenn. Ct. App. 
July 3, 2019). 

Trial court lacked subject matter jurisdiction 
over the wife’s divorce action because the wife 
had not been a resident of Tennessee for six 
months preceding the filing of the complaint for 
divorce, as the wife moved to Tennessee on 
December 18, 2018 and filed her complaint on 
May 21, 2019 and the acts giving rise to the 
divorce occurred wholly in Connecticut, prior to 
the wife moving to Tennessee. Pitera v. Pitera, 
— §.W.3d —, 2020 Tenn. App. LEXIS 497 
(Tenn. Ct. App. Nov. 6, 2020). 





(a) The bill or petition may be filed in the proper name of the complainant, 
in the chancery or circuit court or other court having divorce jurisdiction, in the 
county where the parties reside at the time of their separation, or in which the 
defendant resides, if a resident of the state; but if the defendant is a 
nonresident of the state or a convict, then in the county where the applicant 
resides. 

(b) Any divorce granted prior to May 4, 1967, will not be deemed void solely 
on the ground that the parties to the divorce action were residents of a county 
or counties other than the county in which the divorce decree was entered. 


26, § 3); Acts 1859-1860, ch. 88; Shan., § 4204; 
Code 1932, § 8429; Acts 1961, ch. 180, § 1; 


History. 
Code 1858, § 2451 (deriv. Acts 1835-1836, ch. 


36-4-105 


1963, ch. 153, § 1; 1967, ch. 185, § 1; 1971, ch. 
363, § 2; T.C.A. (orig. ed.), § 36-804. 


Cross-References. 
Jurisdiction of courts, §§ 16-10-108, 16-11- 
a 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 121, 515. 
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Law Reviews. 

Venue — Localizing Transitory Actions in 
Tennessee Civil Proceedings, 35 Tenn. L. Rev. 
520. 


NOTES TO DECISIONS 


Analysis 
1. Construction. 
2. Nature of Proceedings. 
3. Jurisdiction. 
4, —Pleading and Proof. 
5. Residence. 
6. —Domicile of Wife. 
7. Place of Suit. 
8. Waiver of Venue. 
9. Minors. 
10. Costs. 


1. Construction. 

The provision as to the place where the bill is 
to be filed is mandatory, and not merely direc- 
tory, for the word “may” has the same force and 
meaning as the word “shall.” Walton v. Walton, 
96 Tenn. 25, 33 S.W. 561, 1895 Tenn. LEXIS 4 
(1896). 

Any authority given to the chancery court by 
this section to carry out the provisions of §§ 36- 
4-120, 36-5-101 is likewise necessarily given 
the circuit court since this section gives identi- 
cal authority to both courts. Browder v. Brow- 
der, 188 Tenn. 488, 221 S.W.2d 526, 1949 Tenn. 
LEXIS 364 (1949). 

The word “resident” as used in this section 
means resident of the state, so that the final 
clauses of the section are to be read as follows: 
“'.. or in which the defendant resides, or is 
found, if a resident (of the state); but if a 
nonresident (of the state) or convict, then in the 
county where the applicant resides.” Williams 
v. Williams, 193 Tenn. 133, 244 S.W.2d 995, 
1951 Tenn. LEXIS 336 (1951). 


2. Nature of Proceedings. 

Divorce suits, whether in the chancery court 
or in the circuit court, are in their essential 
nature and to all intents and purposes chan- 
cery proceedings. Francis v. Francis, 3 Tenn. 
Civ. App. (3 Higgins) 469 (1912). 


3. Jurisdiction. 

Circuit court did not acquire jurisdiction in 
suit for divorce brought by soldier where it 
appeared that wife was domiciled in another 
state and that husband was only temporarily 
stationed in Tennessee and did not intend to 
make this state his home. Tyborowski v. Ty- 
borowski, 28 Tenn. App. 583, 192 S.W.2d 231, 


1945 Tenn. App. LEXIS 97 (Tenn. Ct. App. 
1945). 

Circuit court has jurisdiction of suit by wife 
seeking support for herself and child although 
she did not pray for either limited or absolute 
divorce, since authority to decree separation, 
divorce and support is vested in both circuit 
and chancery courts under this section. Brow- — 
der v. Browder, 188 Tenn. 488, 221 S.W.2d 526, 
1949 Tenn. LEXIS 364 (1949). 

Where trial judge granted divorce it must be 
treated by court of appeals on appeal as a 
finding of fact that either the plaintiff, or the 
defendant, or both were domiciled in the county 
and if either or both were so domiciled the court 
had jurisdiction. Bernardi v. Bernardi, 42 Tenn. 
App. 282, 302 S.W.2d 63, 1956 Tenn. App. 
LEXIS 128 (Tenn. Ct. App. 1956). 


4, —Pleading and Proof. 

Where the jurisdiction of the court depends 
upon the fact of the nonresidence of the defen- © 
dant, the fact must be clearly established by the 
evidence. Majors v. Majors, 1 Cooper’s Tenn. 
Ch. 264 (1873). 

There is no necessary inconsistency in failure 
to allege residence in first petition for divorce 
and alleging residence in Shelby County, Ten- 
nessee in the second petition. Bernardi v. Ber- 
nardi, 42 Tenn. App. 282, 302 S.W.2d 63, 1956 
Tenn. App. LEXIS 128 (Tenn. Ct. App. 1956). 


5. Residence. 

The word “reside” involves the idea of a 
domicile, and the word “residence” as used in 
divorce statutes should be construed as equiva- 
lent to “domicile.” Brown v. Brown, 150 Tenn. 
89, 261 S.W. 959, 1923 Tenn. LEXIS 66 (1924); 
Tyborowski v. Tyborowski, 28 Tenn. App. 583, 
192 S.W.2d 231, 1945 Tenn. App. LEXIS 97 
(Tenn. Ct. App. 1945). 

Where the defendant husband had a summer 
residence in Giles county, where he was living 
at the time of the separation, but his domicile, 
when his wife filed her bill for divorce, and for 
30 years prior thereto had been in Davidson 
county, a decree dismissing her bill, filed in 
Giles county, for lack of jurisdiction was proper 
on the theory that complainant should have 
filed her bill in Davidson county. Brown v. 
Brown, 150 Tenn. 89, 261 S.W. 959, 1923 Tenn. 
LEXIS 66 (1924). 


: 
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Member of armed forces, stationed in Shelby 
County, could obtain domicile there by repeated 
declarations by defendant of intention to make 
such his future home, inquiries looking to a 


- future position there as a fireman, his marriage 
_ there and the establishment of his matrimonial 


domicile there. Bernardi v. Bernardi, 42 Tenn. 
App. 282, 302 S.W.2d 63, 1956 Tenn. App. 
LEXIS 128 (Tenn. Ct. App. 1956). 


6. —Domicile of Wife. 


Common law rule that a wife’s domicile fol- 


' lows that of her husband no longer obtains and 


it is the law that a wife may acquire a domicile 
separate from that of her husband. Bernardi v. 
Bernardi, 42 Tenn. App. 282, 302 S.W.2d 63, 
1956 Tenn. App. LEXIS 128 (Tenn. Ct. App. 


/ 1956). 
1%. Place of Suit. 


Where husband and wife lived apart in dif- 


| ferent counties, the husband could not sue in 


the county of his residence. Person v. Person, 25 
Tenn. 148, 1845 Tenn. LEXIS 47 (1845). 

The circuit or chancery court of the county 
where the wife resides has no jurisdiction of her 
suit for divorce, if the parties resided in another 
county of this state at the time of their separa- 
tion, and the husband, not being a convict, 


_resided in another county when the suit was 


‘instituted, and was there found and served 


‘with process. Walton v. Walton, 96 Tenn. 25, 33 
'$.W. 561, 1895 Tenn. LEXIS 4 (1896). 


Under the provisions of this section after the 


1963 amendment, divorce suit was improperly 
' brought in county in which the parties worked 
-and husband was served where both of the 
_ parties lived in another county. Ivey v. Ivey, 212 
Tenn. 650, 371 S.W.2d 448, 1963 Tenn. LEXIS 


injunctions. 
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455 (1963); Williams v. Williams, 193 Tenn. 
133, 244 S.W.2d 995, 1951 Tenn. LEXIS 336 
(1951) (held to be no longer applicable). 


8. Waiver of Venue. 

The limitation on venue is to be availed of as 
a personal privilege, and does not affect the 
court’s jurisdiction over the subject-matter, and 
accordingly may be waived. Brown v. Brown, 
155 Tenn. 530, 296 S.W. 356, 1926 Tenn. LEXIS 
77 (1927); McFerrin v. McFerrin, 28 Tenn. App. 
552, 191 S.W.2d 946, 1945 Tenn. App. LEXIS 93 
(Tenn. Ct. App. 1945); Kelley v. Kelley, 195 
Tenn. 649, 263 S.W.2d 505, 1953 Tenn. LEXIS 
391 (1953). 

Where plaintiff did not object to venue in the 
original divorce suit, her objection was waived. 
Kane v. Kane, 547 S.W.2d 559, 1977 Tenn. 
LEXIS 561 (Tenn. 1977). 


9. Minors. 

Minors may prosecute and defend divorce 
actions without the necessity of a next friend or 
a guardian ad litem, as this section makes no 
distinction between adults and minors. Holman 
v. Holman, 35 Tenn. App. 273, 244 S.W.2d 618, 
1951 Tenn. App. LEXIS 71 (Tenn. Ct. App. 
1951); Talley v. Talley, 51 Tenn. App. 622, 371 
S.W.2d 152, 1962 Tenn. App. LEXIS 126 (Tenn. 
Ct. App. 1962). 


10. Costs. 

If the court has jurisdiction of the subject- 
matter, it has power to adjudge the costs, 
though the cause is remanded by the appellate 
court and suit is ordered dismissed upon defen- 
dant’s plea raising question of venue for action 
of divorce. Brown v. Brown, 155 Tenn. 530, 296 
S.W. 356, 1926 Tenn. LEXIS 77 (1927). 


-36-4-106. Complaint for divorce or legal separation — Temporary 


(a)(1) The complaint for divorce shall set forth the grounds for the divorce in 
substantially the language of § 36-4-101 or § 36-4-102, and pray only for a 
divorce from the defendant, or for a divorce and such other and further relief 
to which the complainant may think to be entitled. In cases wherein an 
answer is filed, the court shall, on motion of the defendant, require the 
complainant to file a bill of particulars, setting forth the facts relied on as 
grounds for the divorce, with reasonable certainty as to time and place. 

(2) The complaint for legal separation shall set forth the grounds for legal 
separation in substantially the language of § 36-4-101, and pray for such 
further relief to which the complainant is entitled. In all cases where an 
answer is filed, the court shall, on motion of the defendant, require the 
complainant to file a bill of particulars, stating the facts relied on as a ground 
for legal separation, with reasonable certainty as to time and place. 

(b)(1) The complainant shall also allege the full name of the husband, the 
full maiden name of the wife, their mailing addresses, dates and places of 
their birth, race or color of each spouse, number of previous marriages of 
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each spouse, date and place of the marriage of the parties, the number of 
their children who are minors at the time of the filing of the complaint, and 
any other litigation concerning the custody of those children in this or any 
other state in which either party has participated, as specified in § 36-6-224. 
Further, at the time a complaint or pleading is filed under this part, the filing 
party shall, simultaneously with the initial complaint or pleading filed by 
that party, file with the clerk a separate document that contains the full 
names and social security numbers, current mailing addresses and dates of 
birth of the husband, the wife, and those of all children born of the marriage. 
The filing party shall provide to the clerk one (1) eight and one-half inch by 
eleven inch (8%" x 11”) envelope labeled with the names of the parties, which — 
shall be marked with the docket number. The clerk shall file stamp the 
document and the envelope, store the document in the envelope, which shall 
be sealed, and place the sealed envelope in the case file. The social security 
numbers and other information filed with the clerk shall be available to the 
clerk of court for processing of documents and legal actions such as, but not 
limited to, divorce certificates, garnishments, and income assignments. On 
request, the sealed information shall be made available to the department of 
human services and any other agency required by law to have access to the 
information, and to other persons or agencies as ordered by the court. It shall 
be mandatory that every complaint filed under this chapter shall contain the 
foregoing information or that such information is provided by the parties 
and is contained in the court’s records as described above prior to the entry 
of the final decree of divorce, unless it can be shown to the satisfaction of the 
court that such information could not be obtained by the complainant or 
petitioner by exercising due diligence or after the court has granted a 
reasonable time to amend the complaint. In lieu of a mailing address, either 
party may designate an agent for the service of process throughout the 
proceedings and, except as provided in subdivision (b)(2), the name and 
address of such agent shall be the only address used for the designating 
party in all petitions, pleadings, motions and orders relating to such divorce 
action. 

(2) If the complainant or the defendant shows to the satisfaction of the 
court in which the petition is filed that the residential address of the other 
party is relevant and necessary in order to prove the allegations contained in 
the complaint or to ascertain information necessary to determine value 
and/or ownership of property, or to ascertain other data necessary to 
evaluate and agree upon a property division or custody or defend against 
such allegations, the court may order either party to reveal such residential 
address to the other party. 

(3) Ifthe complainant elects to designate an agent for service of process in 
lieu of the mailing address as authorized by this subsection (b) but does not 
designate a specific person, the complainant’s attorney shall be deemed the 
complainant’s agent for service of process. 

(c) Notwithstanding any other law to the contrary, the plaintiff or other 
party shall not be required in those counties having a divorce proctor to file an 
affidavit swearing that the defendant is not in the military service where: 

(1) The complaint states facts that would make the defendant ineligible 
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for military service; or 
(2) The residence address of the defendant is set forth in the complaint, 
and: 

(A) The defendant has been personally served with service of process, or 
has been mailed a copy of the complaint by a divorce proctor; 

(B) The defendant has actual notice of the commencement of the suit; 

(C) Proof of mailing to the defendant of notice of the suit is exhibited to 
the court; or 

(D) The defendant is represented by an attorney. 

(d)(1) Upon the filing of a petition for divorce or legal separation, and upon 
personal service of the complaint and summons on the respondent or upon 
waiver and acceptance of service by the respondent, the following temporary 
injunctions shall be in effect against both parties until the final decree of 
divorce or order of legal separation is entered, the petition is dismissed, the 
parties reach agreement, or until the court modifies or dissolves the 
injunction, written notice of which shall be served with the complaint: 

(A)G) An injunction restraining and enjoining both parties from trans- 
ferring, assigning, borrowing against, concealing or in any way dissi- 
pating or disposing, without the consent of the other party or an order 
of the court, of any marital property. Nothing herein is intended to 
preclude either of the parties from seeking broader injunctive relief from 
the court; 

(ii) Expenditures from current income to maintain the marital stan- 
dard of living and the usual and ordinary costs of operating a business 
are not restricted by this injunction. Each party shall maintain records 
of all expenditures, copies of which shall be available to the other party 
upon request; 

(B) An injunction restraining and enjoining both parties from volun- 
tarily canceling, modifying, terminating, assigning, or allowing to lapse for 
nonpayment of premiums, any insurance policy, including, but not limited 
to, life, health, disability, homeowners, renters, and automobile, where 
such insurance policy provides coverage to either of the parties or the 
children, or that names either of the parties or the children as beneficia- 
ries without the consent of the other party or an order of the court. 
“Modifying” includes any change in beneficiary status; 

(C) An injunction restraining both parties from harassing, threatening, 
assaulting or abusing the other and from making disparaging remarks 
about the other to or in the presence of any children of the parties or to 
either party’s employer; 

(D) An injunction restraining and enjoining both parties from hiding, 
destroying or spoiling, in whole or in part, any evidence electronically 
stored or on computer hard drives or other memory storage devices; 

(EZ) An injunction restraining both parties from relocating any children 
of the parties outside the state, or more than fifty (50) miles from the 
marital home, without the permission of the other party or an order of the 
court, except in the case of a removal based upon a well-founded fear of 
physical abuse against either the fleeing parent or the child. In such cases, 
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upon request of the nonrelocating parent, the court will conduct an 
expedited hearing, by telephone conference if appropriate, to determine 
the reasonableness of the relocation and to make such other orders as 
appropriate. 

(2) The provisions of these injunctions shall be attached to the summons 
and the complaint and shall be served with the complaint. The injunctions 
shall become an order of the court upon fulfillment of the requirements of 
this subsection (d). However, nothing in this subsection (d) shall preclude 
either party from applying to the court for further temporary orders, an 
expanded temporary injunction, or modification or revocation of this tempo- 
rary injunction. 

(3) The temporary injunctions provided in this section shall only apply to 
the spousal parties named in the petition and shall not apply to any third 
party named in the petition; provided, however, that nothing in this 
subsection (d) shall preclude any party from applying to the court for an 
order of injunctive or extraordinary relief against any other party named in 


any petition as provided by law or rule. 


History. 

Code 1858, § 2452 (deriv. Acts 1835-1836, ch. 
26, 8§ 3, 18); Shan., § 4205; mod. Code 1932, 
§ 8430; Acts 1957, ch. 46,§ 1; 1957, ch. 74, § 1; 
LOGL) Che 50 eS) es JOT Ti ches4a7 eS ide A: 
(orig. ed.), § 36-805; Acts 1987, ch. 36, § 1; 
1994, ch. 975, §§ 1-3; 1997, ch. 544, § 1; 1997, 
ch. 551, § 31; 1998, ch. 1059, §§ 8-10; 2001, ch. 
280, 38. 13,i2002) ch.),565)°8 41; \2007,)-ch., 187; 
§§ 1-3; 2009, ch. 280, § 1; 2014, ch. 617, § 1. 


Compiler’s Notes. 

Acts 2009, ch. 280, § 2 provided that the act, 
which amended subdivision (b)(1), shall apply 
to petitions for divorce or legal separation filed 
on or after July 1, 2009. 

For the Preamble to the act concerning do- 
mestic relations, please refer to Acts 2014, ch. 
617. 


Cross-References. 
As to allegations under specific grounds for 
divorce, see notes to §§ 36-4-101, 36-4-102. 
Irreconcilable differences, procedure, § 36-4- 
103. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 518. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 1-8-16. 


Law Reviews. 

A Survey of Civil Procedure in Tennessee — 
1977, IV. Pretrial Procedure (John L. Sobieski, 
Jr.), 46 Tenn. L. Rev. 308 (1979). 

Mutual Temporary Injunctions in Divorce 
Cases (Amy J. Amundsen), 37 No. 11 Tenn. B.J. 
17 (2001). 


Attorney General Opinions. 

Injunctions issued at the commencement of a 
divorce-under T.C.A. § 36-4-106(d) are not un- 
constitutional on the basis that they do not 
follow the requirements of Tenn. R. Civ. P. 
65.04(2), because Tenn. R. Civ. P. 65.07 allows 
the existence of contrary statutory provisions 
governing injunctions, OAG 03-117, 2003 Tenn. 
AG LEXIS 135 (9/15/03). 


NOTES TO DECISIONS 


Analysis 


. Construction. 

Construction With Other Law. 
Legislative Intent. 

. Effect of Statute. 

Allegation of Causes. 

. —Degree of Certainty. 
—Number of Grounds. 

. —Present Tense. 

. —Amendment. 

10. Proof of Grounds. 

11. —Proof Not Supported by Pleadings. 
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12. Form of Proceedings. 
13. Temporary Injunction. 
14. Annulment. 

15. Contempt. 


1. Construction. 

The provision of this section that the causes 
of the complaint shall be set out with reason- 
able certainty cannot be construed as requiring 
husband bringing suit under § 36-4-101(a)(8), 
to allege that he did not move from the state 
where his wife resided for the purpose of ob- 
taining a divorce since the requirements to this 
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effect in § 36-4-106 are as to proof and not as to 
pleading and notice as to what will be proven is 
carried to the defendant by the clear provisions 
of the Code. Baeyertz v. Baeyertz, 171 Tenn. 
190, 101 S.W.2d 689, 1936 Tenn. LEXIS 79 
(1937). 

There is nothing in T.C.A. § 36-4-107 indi- 
cating that it is applicable to petitions for 
annulment; moreover, statutes must be consid- 
ered “in pari materia, not in a vacuum,” and 
when § 36-4-107 is read in conjunction with 
T.C.A. § 36-4-106, it is clear that the “petition” 
referred to in the former statute relates only to 
a petition for divorce; thus, the wife’s argument 
that the chancery court erred in denying her 
motion to dismiss the annulment action by the 
conservator on that basis the conservator did 
not comply with § 36-4-107(a) was rejected. 
Nave v. Nave, 173 S.W.3d 766, 2005 Tenn. App. 
LEXIS 179 (Tenn. Ct. App. 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 904 
(Tenn. Oct. 17, 2005). 

Divorce action abates upon the death of a 
party, but a trial court should have the author- 
ity to consider the equities of the parties and 
remedy the violation of a statutory injunction; a 
trial court should have the authority to “right a 
wrong” and remedy an injustice based on equi- 
table considerations when a party violates a 
statutory injunction and later dies while the 
divorce action is pending. Coleman vy. Olson, 
551 S.W.3d 686, 2018 Tenn. LEXIS 315 (Tenn. 
June 15, 2018). 


2. Construction With Other Law. 

Order did give the conservator the authority 
to “do any other act of legal significance which 
the trial court, at any time in the future, might 
have deemed necessary or advisable”; that 
“catch-all” provision included the filing and 
maintaining of an annulment action, as such an 
action was clearly an “act of legal significance.” 
Nave v. Nave, 173 S.W.3d 766, 2005 Tenn. App. 
LEXIS 179 (Tenn. Ct. App. 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 904 
(Tenn. Oct. 17, 2005). 


3. Legislative Intent. 

The legislative intent in requiring pleadings 
to set forth the grounds for the divorce in 
substantially the language of the statute was to 
avoid the insertion of scurrilous matter in di- 
vorce bills. Farrar v. Farrar, 553 S.W.2d 741, 
1977 Tenn. LEXIS 589 (Tenn. 1977). 


4. Effect of Statute. 

Each petition must be tested by the statute 
and meet its requirements. Page v. Turcott, 179 
Tenn. 491, 167 S.W.2d 350, 1942 Tenn. LEXIS 
46 (1943). 

Trial court did not err in treating a portion of 
the shareholder loans from the family business 
to the husband as dissipation given the hus- 
| band’s continued extravagant spending after 
_ the divorce proceeding was initiated, and the 
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T.C.A. § 36-4-106 charge to preserve the mari- 
tal estate. Sima Khayatt Kholghi v. Aliabadi, — 
S.W.3d —, 2020 Tenn. App. LEXIS 417 (Tenn. 
Ct. App. Sept. 18, 2020). 


5. Allegation of Causes. 

Divorces should never be granted, unless the 
case is clearly established within the provisions 
of the statutes. The cause must be well averred, 
as well as proved. Shell v. Shell, 34 Tenn. 716, 
1855 Tenn. LEXIS 124 (1855); Rutledge v. Rut- 
ledge, 37 Tenn. 554, 1858 Tenn. LEXIS 61 
(1858); Horne v. Horne, 1 Cooper’s Tenn. Ch. 
259 (1853); Majors v. Majors, 1 Cooper’s Tenn. 
Ch. 264 (1873); Beard v. Beard, 3 Tenn. App. 
392, — S.W. —, 1926 Tenn. App. LEXIS 114 
(Tenn. Ct. App. 1926). 

It is bad pleading to charge the grounds of 
divorce as upon the petitioner’s information 
and belief, for the charges ought to be positive, 
although the petitioner may not have any per- 
sonal knowledge of them. Dismukes v. Dis- 
mukes, 1 Cooper’s Tenn. Ch. 266 (1873). 

Court is without jurisdiction to grant divorce 
in absence of appropriate pleadings containing 
averments of facts that would in law constitute 
cause or causes for divorce. Stargel v. Stargel, 
21 Tenn. App. 193, 107 S.W.2d 520, 1937 Tenn. 
App. LEXIS 20 (Tenn. Ct. App. 1937). 


6. —Degree of Certainty. 

The petition for divorce must set forth par- 
ticularly and specially the causes for divorce, 
with circumstances of time and place, and with 
reasonable certainty. Horne v. Horne, 1 Coo- 
per’s Tenn. Ch. 259 (1853); Ward v. Ward, 1 
Cooper’s Tenn. Ch. 262 (1873); Dismukes v. 
Dismukes, 1 Cooper’s Tenn. Ch. 266 (1873); 
Lishey v. Lishey, 2 Cooper’s Tenn. Ch. 1 (1873), 
affd, 74 Tenn. 418, 1880 Tenn. LEXIS 269 
(1880); De Armond v. De Armond, 92 Tenn. 40, 
20 S.W. 422, 1892 Tenn. LEXIS 49 (1892); 
Copeland v. Green, 4 Tenn. App. 463, —S.W. —, 
1927 Tenn. App. LEXIS 200 (Tenn. Ct. App. 
1927). 

The requirements do not demand math- 
ematical exactness. All the law requires is “rea- 
sonable certainty.” Dismukes v. Dismukes, 1 
Cooper’s Tenn. Ch. 266 (1873); Brown v. Brown, 
159 Tenn. 551, 20 S.W.2d 1037, 1929 Tenn. 
LEXIS 8 (1929). 

Bills held to set forth the cause of complaint 
with sufficient particularity and the circum- 
stances of time and place with reasonable cer- 
tainty to meet the requirements of the statute. 
Clardy v. Clardy, 23 Tenn. App. 608, 136 S.W.2d 
526, 1939 Tenn. App. LEXIS 66 (Tenn. Ct. App. 
1939); Meeks v. Meeks, 27 Tenn. App. 279, 179 
S.W.2d 189, 1943 Tenn. App. LEXIS 141 (Tenn. 
Ct. App. 1943). 

When the cause relied on the petition for 
divorce is willful or malicious desertion under 
former § 36-4-101(4), or cruel and inhuman 
treatment under former § 36-4-102(a)(1), not 
only must the allegation be made “in words 
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fully equal and definite in their meaning” but 
the requirements of particularity and specifica- 
tions with circumstances as to time and place 
as required by this section must be observed 
with particular care, but even in these cases 
only “reasonable certainty” and not “math- 
ematical certainty” is required. Page v. Turcott, 
179 Tenn. 491, 167 S.W.2d 350, 1942 Tenn. 
LEXIS 46 (1943). 

The requirement that the bill must set forth 
the cause for complaint with reasonable cer- 
tainty does not mean mathematical certainty 
but rather that it must convey such notice of 
defendant that he may defend intelligently. 
Akins v. Akins, 61 Tenn. App. 506, 456 S.W.2d 
354, 1969 Tenn. App. LEXIS 296 (Tenn. Ct. 
App. 1969). 


7. —Number of Grounds. 

The petitioner for a divorce is not compelled 
to rely upon any one of the grounds for divorce, 
but may charge any number of them, identify- 
ing each of them by such particularities of time, 
place, and person as will enable the defendant 
to prepare to meet the charge. Dismukes v. 
Dismukes, 1 Cooper’s Tenn. Ch. 266 (1873). 


8. —Present Tense. 

Allegations in the present tense will be 
deemed to refer to time when the action was 
commenced. Brown v. Brown, 159 Tenn. 551, 20 
S.W.2d 1037, 1929 Tenn. LEXIS 8 (1929). 


9. —Amendment. 

The prayer may be amended after the trial 
commences, so as to pray for an absolute di- 
vorce instead of a divorce from bed and board. 
Hackney v. Hackney, 28 Tenn. 450, 1848 Tenn. 
LEXIS 101 (1848). 

Where bill entitled “Petition for Separate 
Maintenance and Support” alleged cruel and 
inhuman treatment in the language of a former 
version of § 36-4-102, specified circumstances 
in support of same with reasonable certainty 
and bill was verified in accordance with § 36- 
4-107, trial court upon proper proof was justi- 
fied in granting decree for absolute divorce 
especially where bill had been amended to pray 
for absolute divorce. Murrell v. Murrell, 45 
Tenn. App. 309, 323 S.W.2d 15, 1958 Tenn. App. 
LEXIS 129 (Tenn. Ct. App. 1958). 


10. Proof of Grounds. 

The proof of the grounds of divorce should be 
satisfactory. Dismukes v. Dismukes, 1 Cooper’s 
Tenn. Ch. 266 (1873). 

Where it did not appear that chancellor con- 
sidered certain evidence in granting divorce, 
and where other evidence was sufficient to 
make out a case, it would be presumed that 
court’s action was based thereon. Rush v. Rush, 
33 Tenn. App. 496, 232 S.W.2d 333, 1949 Tenn. 
App. LEXIS 182 (Tenn. Ct. App. 1949), super- 
seded by statute as stated in, Jones v. Jones, — 
S.W.2d —, 1990 Tenn. App. LEXIS 664 (Tenn. 
Ct. App. Sept. 21, 1990). 
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11. —Proof Not Supported by Pleadings. 

Specific application of elementary rule that 
proof without pleadings will not support a de- 
cree is rule that a divorce will not be granted 
upon evidence of an instance of cruel treatment 
not mentioned in the pleadings. Clardy v. 
Clardy, 23 Tenn. App. 608, 136 S.W.2d 526, 
1939 Tenn. App. LEXIS 66 (Tenn. Ct. App. 
1939). 


12. Form of Proceedings. 

Divorce cases tried in a law court without a 
jury are tried according to chancery procedure 
and forms of the chancery court. Clardy v. 
Clardy, 23 Tenn. App. 608, 136 S.W.2d 526, 
1939 Tenn. App. LEXIS 66 (Tenn. Ct. App. 
1939). 

Divorce cases, even though tried in the cir- 
cuit court, are treated as chancery suits. Mur- 
rell v. Murrell, 45 Tenn. App. 309, 323 S.W.2d 
15, 1958 Tenn. App. LEXIS 129 (Tenn. Ct. App. 
1958). 


13. Temporary Injunction. 

Deceased wife violated the statutory injunc- 
tion because she removed her husband as her 
life insurance beneficiary a week after she filed 
a divorce complaint. Coleman v. Olson, 551 
S.W.3d 686, 2018 Tenn. LEXIS 315 (Tenn. June 
15, 2018). 

Divorce action abated because the wife died, 
and the statutory injunction was no longer 
effective. Coleman v. Olson, 551 S.W.3d 686, 
2018 Tenn. LEXIS 315 (Tenn. June 15, 2018). 

Wife’s changing the policy beneficiary to her 
mother two days after being diagnosed with a 
serious condition that took her life one week 
later did not require an all-or-nothing determi- 
nation; the equities justified awarding part of 
the ‘proceeds to the husband for unexpected 
future medical and educational expenses with 
the balance to the wife’s mother. The wife was 
justified to change the beneficiary because she 
believed the husband engaged in inappropriate 
conduct and he had no vested interest in the 
death benefit when she modified the benefi- 
ciary. Coleman v. Olson, — S.W.3d —, 2020 
Tenn. App. LEXIS 19 (Tenn. Ct. App. Jan. 21, 
2020), review denied and ordered not pub- 
lished, — S.W.3d —, 2020 Tenn. LEXIS 223 
(Tenn. Apr. 15, 2020). 

Any alleged error in the trial court’s denial of 
a spouse’s motion to lift a temporary injunction 
during the pendency of a divorce proceeding 
was harmless because the spouse did not advise 
the trial court in the motion that the spouse 
needed access to funds to secure legal represen- 
tation in the divorce action. Furthermore, the 
record reflected that the spouse’s counsel with- 
drew as a result of the deterioration of the 
attorney-client relationship, not due to a lack of 
funds. Montgomery v. Montgomery, — S.W.3d 
—, 2020 Tenn. App. LEXIS 488 (Tenn. Ct. App. 
Nov. 2, 2020). 
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14, Annulment. 

Evidence in the record overwhelmingly sup- 
ported the trial court’s findings with respect to 
the husband’s mental incapacity to enter into a 
marriage contract; the wife introduced no ex- 
pert proof to rebut the testimony of the hus- 
band’s physician and while the husband’s ad- 
opted son attempted to convince the trial court 
that the husband’s mental and physical condi- 
tion was good at the time of the marriage, the 
trial court specifically found that the wife’s 
credibility was not good and the adopted son’s 
credibility was poor. Nave v. Nave, 173 S.W.3d 
766, 2005 Tenn. App. LEXIS 179 (Tenn. Ct. 
App. 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 904 (Tenn. Oct. 17, 2005). 


15. Contempt. 

Wife had violated the court’s standing orders 
because the wife had received the insurance 
proceeds from the fire that burned the marital 
home and the proceeds from the sale of the land 
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on which the marital house had stood, but 
failed to give the husband his share of the 
proceeds, and the wife was ordered to pay court 
costs. Davis v. Davis, 223 S.W.3d 233, 2006 
Tenn. App. LEXIS 739 (Tenn. Ct. App. 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
419 (Tenn. Apr. 16, 2007). 

Trial court held the wife in direct civil con- 
tempt and ordered her incarcerated until she 
agreed to remove her social media post; she was 
in custody for approximately four hours before 
she agreed to remove the post and was re- 
leased. Thus, the wife purged herself of con- 
tempt, and absent a showing of specific preju- 
dicial collateral consequences resulting from 
the trial court’s finding of contempt, the court 
declined to apply the collateral consequences 
exception to the mootness doctrine. Stark v. 
Stark, — S.W.3d —, 2020 Tenn. App. LEXIS 36 
(Tenn. Ct. App. Jan. 31, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 327 (Tenn. 
Aug. 10, 2020). 


36-4-107. Verification of petition — Effect of noncompliance. 


(a) The bill or petition, except those seeking a divorce from the bonds of 
matrimony on the grounds of irreconcilable differences, shall be verified by an 
affidavit, upon oath or affirmation, before a general sessions court judge, 
- notary public or the judge or clerk of the court, or as provided in §§ 58-1-605 
_— 58-1-607, that the facts stated in the bill are true to the best of the 

complainant’s knowledge and belief for the causes mentioned in the bill. The 
_authority conferred in §§ 58-1-605 — 58-1-607 may be exercised beyond the 
continental limits of the United States. 

(b) If the issue of whether the affidavit contains the complainant’s verifica- 
tion that the complaint is not made out of levity or in collusion with the 
defendant is not raised at trial, each party waives the right to contest such 
issue on appeal. 

__ (c) Adivorce decree or order issued prior to March 22, 1996, in which the bill 
_ or petition for such divorce did not include the affidavit of verification required 
by this section shall remain valid and the parties shall remain divorced. 

Likewise, all other issues resolved in the divorce decree, order or agreement, 

such as distribution of marital property, alimony, child support and custody, 

shall remain valid and in full force and effect. 


History. _ 

Code 1858, § 2453 (deriv. Acts 1835-1836, ch. 
26, § 4); Shan., § 4206; mod. Code 19382, 
§ 8431; Acts 1953, ch. 174, § 1; modified; impl. 
mm. Acts 1957, ch. 320, § 2; 1977, ch. 107, § 3; 
T.C.A. (orig. ed.), § 36-806; Acts 1996, ch. 655, 
§ 1; 1996, ch. 872, § 1. 


 Compiler’s Notes. 


Acts 1996, ch. 655, § 3 provided that the 


provisions of that act, which added (b) and (c), 
are to be liberally construed to effectuate its 
purposes. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§§ 237, 518. 


Law Reviews. 
Divorces in Tennessee (Harold C. Warner), 14 
Tenn. L. Rev. 588 (1936). 
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NOTES TO DECISIONS 


Analysis 


. Intent of Statute. 

. Jurisdiction. 

Time of Affidavit. 

Oath. 

—Verification by Nonresident Official. 

— —Official of Another Country. 
Sufficiency of Affidavit. 

—Amendment. 

. —Cross Complaint. 

10. Dismissal for Want of Sufficient Affidavit. 


1. Intent of Statute. 

The marriage relation is the most sacred of 
domestic relations, and the legislature in- 
tended to protect this relation from any collu- 
sive attack by the husband and wife. De Ar- 
mond v. De Armond, 92 Tenn. 40, 20 S.W. 422, 
1892 Tenn. LEXIS 49 (1892). 

Where the facts stated in the bill as grounds 
for divorce, while technically true, are suscep- 
tible of such explanation as would defeat the 
right to divorce, as where the complainant 
knows other facts that would in law defeat such 
right, such as complainant’s condonation of 
defendant’s adultery charged in the bill, the 
complainant cannot truly swear that the com- 
plaint was not made out of levity. It was in- 
tended, by the statute, to make such evasion 
impossible, and to compel the applicant for 
divorce to use the utmost good faith toward the 
court. De Armond v. De Armond, 92 Tenn. 40, 20 
S.W. 422, 1892 Tenn. LEXIS 49 (1892). 

There is nothing in T.C.A. § 36-4-107 indi- 
cating that it is applicable to petitions for 
annulment; moreover, statutes must be consid- 
ered “in pari materia, not in a vacuum,” and 
when § 36-4-107 is read in conjunction with 
T.C.A. § 36-4-106, it is clear that the “petition” 
referred to in the former statute relates only to 
a petition for divorce; thus, the wife’s argument 
that the chancery court erred in denying her 
motion to dismiss the annulment action by the 
conservator on that basis the conservator did 
not comply with § 36-4-107(a) was rejected. 
Nave v. Nave, 173 S.W.3d 766, 2005 Tenn. App. 
LEXIS 179 (Tenn. Ct. App. 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 904 
(Tenn. Oct. 17, 2005). 
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2. Jurisdiction. 

The court acquires no jurisdiction of a divorce 
suit, in any material respect, if the affidavit to 
the bill fails to comply with the requirements of 
this section. The affidavit required by this sec- 
tion is essential to the jurisdiction of the court. 
De Armond v. De Armond, 92 Tenn. 40, 20 S.W. 
422, 1892 Tenn. LEXIS 49 (1892); Fitzpatrick v. 
Fitzpatrick, 131 Tenn. 54, 173 S.W. 444, 1914 
Tenn. LEXIS 84 (1915). 

An affidavit meeting the requirements of this 
section is a jurisdictional prerequisite. Wagner 


v. Wagner, 8 Tenn. Civ. App. 254 (1918); Carter 
v. Carter, 28 Tenn. App. 478, 191 S.W.2d 451, 
1944 Tenn. App. LEXIS 80 (Tenn. Ct. App. 
1944); McFerrin v. McFerrin, 28 Tenn. App. 
552, 191 S.W.2d 946, 1945 Tenn. App. LEXIS 93 
(Tenn. Ct. App. 1945). 

No person has a right to a divorce except as 
granted by statute and therefore a person using 
that privilege must accept the restrictions and 
limitations and must strictly comply with the 
statute including the taking of oath. Turner v. 
Bell, 198 Tenn. 232, 279 S.W.2d 71, 1955 Tenn. 
LEXIS 365 (1955), cert. denied, 350 U.S. 842, 
76S. Ct. 83, 100 L. Ed. 751, 1955 U.S. LEXIS 
511 (1955). 


3. Time of Affidavit. 

There was no reversible error in allowing the 
affidavit to be made after argument. Hackney v. 
Hackney, 28 Tenn. 450, 1848 Tenn. LEXIS 101 
(1848). 

Where the defendant was not prejudiced by » 
the delay, an amendment offered to cure a 
verbally defective affidavit offered during the 
time of the trial of issue raised by plea in 
abatement was not too late. Fitzpatrick v. Fitz- 
patrick, 131 Tenn. 54, 173 S.W. 444, 1914 Tenn. 
LEXIS 84 (1915). 


4, Oath. 

Where it was insisted that amendment to bill 
of divorce could not be considered because the 
appended affidavit was not in the language 
required by the statute in that it failed to 
reaffirm petitioner’s good faith in making the 
complaint and failed to negative levity and 
collusion, it was held that the policy of the 
statute was served when the proper affidavit 
was attached to the original petition and that it 
was unnecessary to again take the required 
oath. Garvey v. Garvey, 29 Tenn. App. 291, 203 
S.W.2d 912, 1946 Tenn. App. LEXIS 107 (Tenn. 
Ct. App. 1946). 


5. —Verification by Nonresident Official. 

This section does not authorize nonresident 
officials to administer the required oath. Carter 
v. Carter, 28 Tenn. App. 478, 191 S.W.2d 451, 
1944 Tenn. App. LEXIS 80 (Tenn. Ct. App. 
1944). 


6. — —Official of Another Country. 

Verification of petition for divorce by chief 
presidency magistrate of Calcutta was fatally 
defective because not authorized under this 
section or § 21-1-102 and also because not 
attested by clerk of court in which the official 
presided or by any other person. McFerrin v. 
McFerrin, 28 Tenn. App. 552, 191 S.W.2d 946, 
1945 Tenn. App. LEXIS 93 (Tenn. Ct. App. 
1945). 


7. Sufficiency of Affidavit. 
The affidavit must state “that the complaint 
is not made out of levity, or by collusion with 
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the defendant.” The omission of the word “lev- 
ity” is not cured by the use of the word “sincer- 
ity” in the affidavit. Words negativing levity 
other than those used in the statute may be 
employed in the affidavit, but the levity must be 
clearly negatived. The omission of the words 
“with the defendant” after the word “collusion” 
is fatal to the affidavit. No room should be left 
for evasion. De Armond v. De Armond, 92 Tenn. 
40, 20 S.W. 422, 1892 Tenn. LEXIS 49 (1892). 

The substitution of the word “purposes” for 
the word “causes” renders the affidavit fatally 
defective. The “purposes” expressed in the bill 
are to secure the divorce. The “causes” men- 
tioned in the bill are the grounds for the di- 
vorce. De Armond v. De Armond, 92 Tenn. 40, 
20 S.W. 422, 1892 Tenn. LEXIS 49 (1892). 

The affidavit to a divorce bill that the facts 
stated in the bill are true to the best of affiant’s 
“knowledge, information, and belief” is in sub- 
stantial compliance with the requirements of 
this section, for the legislature did not intend to 
require personal, direct, or actual knowledge. 
E. W. M. v. J. C. M., 2 Tenn. Ch. App. 463 (1897). 


8. —Amendment. 

In DeArmond (1892), 92 Tenn. 40, 20 S.W. 
422, 1892 Tenn. LEXIS 49, no amendment was 
offered to correct the defects in the affidavit, 
but if such amendment had been offered it 
should have been allowed. Fitzpatrick v. Fitz- 
patrick, 131 Tenn. 54, 173 S.W. 444, 1914 Tenn. 
LEXIS 84 (1915). 

Where the bill was otherwise sufficient, but 
the verification was defective in omitting the 
word “levity,” and in substituting the word 
“purposes” in place of the required “causes,” the 
defects were not so fatal but that the chancellor 
should have allowed the amendment offered to 
correct. Fitzpatrick v. Fitzpatrick, 131 Tenn. 54, 
173 S.W. 444, 1914 Tenn. LEXIS 84 (1915). 
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The service of a subpoena to answer, served 
with a copy of the bill in a divorce suit, upon a 
nonresident defendant temporarily in the state, 
was good, and gave jurisdiction of the person, 
though the affidavit verifying the complaint 
was verbally defective, at least so as to permit 
an amendment correcting the defective verifi- 
cation. Fitzpatrick v. Fitzpatrick, 131 Tenn. 54, 
173 S.W. 444, 1914 Tenn. LEXIS 84 (1915). 


9. —Cross Complaint. 

Cross complaint in divorce action was fatally 
defective for failure of accompanying affidavit 
to include statement as to collusion or levity, as 
required, which was jurisdictional. Rayl v. 
Rayl, 64 S.W. 309, 1900 Tenn. Ch. App. LEXIS 
183 (1900). 

An answer and cross bill that does not seek a 
divorce need not be verified in accordance with 
this section but the oath may be in words 
similar to oaths generally made to answers and 
cross bills in other chancery and equitable 
proceedings. Canning v. Canning, 59 Tenn. App. 
678, 443 S.W.2d 502, 1968 Tenn. App. LEXIS 
363 (Tenn. Ct. App. 1968), overruled on other 
grounds, Fox v. Fox, 676 S.W.2d 956, 1984 
Tenn. LEXIS 849 (Tenn. 1984). 


10. Dismissal for Want of Sufficient Affida- 
vit. 

The appellate court will dismiss the bill for 
want of sufficient affidavit though no objection 
was made in the court below. De Armond v. De 
Armond, 92 Tenn. 40, 20 S.W. 422, 1892 Tenn. 
LEXIS 49 (1892); Fitzpatrick v. Fitzpatrick, 131 
Tenn. 54, 173 S.W. 444, 1914 Tenn. LEXIS 84 
(1915). 

If the court discovers the omission of the 
affidavit, the bill will be dismissed. If complain- 
ant elects to dismiss, the court is without power 
to direct payment of counsel’s fee. Wagner v. 
Wagner, 8 Tenn. Civ. App. 254 (1918). 


36-4-108. Security for costs — Service of process. 


(a) The complainant, upon giving security for costs, or otherwise complying 
with the law, shall have the usual process to compel the defendant to appear 
and answer the bill, or it may be taken for confessed, as in other chancery 


cases. 


(b) In actions for annulment of marriage, service on the defendant may be 
__by subpoena or by publication as in divorce cases. 


History. 

Code 1858, § 2454 (deriv. Acts 1831, ch. 20, 
§ 1; 1835-1836, ch. 26, §§ 3, 18; 1841-1842, ch. 
133, § 3); Shan., § 4207; mod. Code 1932, 
§ 8432; Acts 1957, ch. 100, § 1; T.C.A. (orig. 
ed.), §§ 36-807, 36-834. 


Cross-References. 
Irreconcilable differences, procedure, § 36-4- 
103. 


Proceeding in forma pauperis, § 20-12-127. 


Law Reviews. 

Divorce Decree Taken on Pro Confesso — 
When It May Be Set Aside for Fraud, 19 Tenn. 
L. Rev. 8438 (1947). 
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NOTES TO DECISIONS 


Analysis 


. Service of Process. 

. —Constructive Service. 

. —Service on Defendant in Foreign Peniten- 
tiary. 


wn 


1. Service of Process. 

It is axiomatic that a decree of divorce, ob- 
tained without actual or constructive service of 
process, is void. Gallagher v. Knoxville Iron Co., 
5 Tenn. Civ. App. (5 Higgins) 718 (1914). 


2. —Constructive Service. 
There can be no constructive service of pro- 


36-4-109. Time for hearing. 


cess in divorce cases except in those cases 
where some substituted service prescribed by 
statute is strictly observed. Gallagher v. Knox- 
ville Iron Co., 5 Tenn. Civ. App. (5 Higgins) 718 
(1914). 


3. —Service on Defendant in Foreign 
Penitentiary. 

If the defendant spouse in a divorce case is a 
nonresident by occupying the penitentiary of 
another state, publication may be made as in 
other cases of nonresidence of the defendants in 
divorce suits. Klutts v. Klutts, 37 Tenn. 423, 
1858 Tenn. LEXIS 28 (1858). 


If the subpoena to answer has been served upon the defendant, or if 
publication has been completed as required by law, the cause may be set for — 
hearing and tried at the first term of court thereafter. 


History. 

Code 1858, § 2455 (deriv. Acts 1841-1842, ch. 
133, § 3); Shan., § 4208; Code 1932, § 8433; 
Acts 1938, ch. 156, § 1; C. Supp. 1950, § 8433; 
T.C.A. (orig. ed.), § 36-808. 


Cross-References. 
Irreconcilable differences, procedure, § 36-4- 
103. 


36-4-110. Appearance and answer. 


Law Reviews. 

Domestic Relations — Inherent Annulment 
Jurisdiction of Equity Court, 22 Tenn. L. Rev. 
1063 (1953). 


The defendant may appear according to the rules of the court and answer the 


bill upon oath or affirmation. 


History. 

Code 1858, § 2457 (deriv. Acts 1835-1836, ch. 
26, § 5); Shan., § 4210; Code 1932, § 8435; 
T.C.A. (orig. ed.), § 36-810. 


Compiler’s Notes. 
For abolition of demurrers, pleas, etc., see 
Tenn. R. Civ. P. 7.03. 


Cross-References. 
Defenses to grounds specified in §§ 36-4-102, 
36-4-120. 


NOTES TO DECISIONS 


1. Verification. 

An answer and cross bill that does not seek a 
divorce need not be verified as provided in 
T.C.A. § 36-4-107, but the oath may be in 
words similar to oaths generally made to an- 
swers and cross bills in other chancery and 


equitable proceedings. Canning v. Canning, 59 
Tenn. App. 678, 448 S.W.2d 502, 1968 Tenn. 
App. LEXIS 363 (Tenn. Ct. App. 1968), over- 
ruled on other grounds, Fox v. Fox, 676 S.W.2d 
956, 1984 Tenn. LEXIS 849 (Tenn. 1984). 


36-4-111. Failure to separate not a defense. 


It is no impediment to a divorce that the offended spouse did not leave the 
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marital domicile or separate from the offending spouse on account of the 


conduct of the offending spouse. 
History. 
Acts 1977, ch. 107, § 2; T.C.A., § 36-809. 


Law Reviews. 
A Critical Survey of Developments in Tennes- 


see Family Law in 1976-77, IV. Divorce (Neil P. 
Cohen), 45 Tenn. L. Rev. 433 (1978). 


36-4-112. Defense when ground is adultery. 


If the cause assigned for the divorce is adultery, it is a good defense and 
perpetual bar to the same if the defendant alleges and proves that: 
(1) The complainant has been guilty of like act or crime; 
(2) The complainant has admitted the defendant into conjugal society and 
embraces after knowledge of the criminal act; 
(3) The complainant, if the husband, allowed the wife’s prostitutions and 


received hire for them; or 


(4) The husband exposed the wife to lewd company, whereby the wife 
became ensnared to the act or crime of adultery. 


History. 

Code 1858, § 2460 (deriv. Acts 1835-1836, ch. 
26, § 9); Shan., § 4213; mod. Code 1932, 
§ 8438; T.C.A. (orig. ed.), § 36-811. 


Law Reviews. 

Domestic Relations — Defenses to Divorce 
Confined to Those Prescribed by Statute, 9 
Mem. St. U.L. Rev. 346 (1979). 


NOTES TO DECISIONS 


Analysis 


In General. 

Burden of Proof. 

. Like Act or Crime. 

Condonation. 

. Adultery of Husband as a Defense. 
. Adultery by Both Spouses. 

Clean Hands. 


. In General. 
All of the statutory defenses to a divorce 
action listed in this section and § 36-4-120 are 


_ affirmative defenses under Tenn. R. Civ. P. 8.03. 


Thomasson v. Thomasson, 755 S.W.2d 779, 
1988 Tenn. LEXIS 1538 (Tenn. 1988). 


_ 2. Burden of Proof. 

Where a divorce is sought upon the charge of 
adultery that is clearly established by the 
| proof, the complainant must establish by affir- 
mative proof a character for virtue and chastity, 
or otherwise prove that he or she has not been 
guilty of adultery or of the other acts in the 
foregoing section that defeat the divorce sought 
upon the ground of the defendant’s adultery; 
and this is required after an order pro confesso, 
and is required though not set up as a defense 
in the pleadings. The evidence, and not the 
pleadings and presumptions of law that might 
arise as to good character or conduct in other 
cases, constitutes the ground of divorce. It 
seems that it is not necessary for complainant 


to allege in the bill a character for virtue and 
chastity, but may show it in the proof simply. 
Cameron v. Cameron, 42 Tenn. 375, 1865 Tenn. 
LEXIS 78 (1865); Dismukes v. Dismukes, 1 
Cooper’s Tenn. Ch. 266 (1873); McClanahan v. 
McClanahan, 104 Tenn. 217, 56 S.W. 858, 1899 
Tenn. LEXIS 30 (1900). 


3. Like Act or Crime. 

A husband cannot obtain a divorce on the 
grounds of his wife’s adultery, where the record 
convicts him of the violation of his own mar- 
riage vows. Moore v. Moore, 102 Tenn. 148, 52 
S.W. 778, 1898 Tenn. LEXIS 15 (1899). 

Canning v. Canning, 59 Tenn. App. 678, 443 
S.W.2d 502 (1968) is overruled to the extent 
that it held that adultery by a party was a 
complete bar to the right of that party to a 
divorce on the grounds of cruel and inhuman 
treatment. Fox v. Fox, 676 S.W.2d 956, 1984 
Tenn. LEXIS 849 (Tenn. 1984). 

A court can grant a divorce on the ground of 
cruel and inhuman treatment notwithstanding 
the fact that both parties committed adultery. 
Fox v. Fox, 676 S.W.2d 956, 1984 Tenn. LEXIS 
849 (Tenn. 1984). 

A party cannot use adultery to support a 
divorce on the grounds of cruel and inhuman 
treatment; there must be substantial proof of 
cruel and inhuman treatment without regard 
to the charge of adultery. Fox v. Fox, 676 S.W.2d 
956, 1984 Tenn. LEXIS 849 (Tenn. 1984). 
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4. Condonation. 

Condonation of adultery in divorce cases will 
be available, though not relied on in the plead- 
ings, if it appears in the proof that the injured 
party, with full knowledge of the facts, has 
forgiven the offense or has procured or connived 
at its commission. McClanahan v. McClanahan, 
104 Tenn. 217, 56 S.W. 858, 1899 Tenn. LEXIS 
30 (1900). 

The court will not, without pleadings raising 
the question, and upon mere motion, raise and 
make effective the defense of condonation, even 
where it might, if pleaded, be legally available, 
in order to defeat the wife’s suit for divorce 
against a recusant and ruffianly husband, who 
confessed his adultery, and is shown to have 
assaulted his wife with brutal violence, to have 
falsely assailed her virtue by the grossest 
charges of lechery and immorality, to have 
slandered her vilely, and to have treated her 
with gross indignity, and great cruelty. McCla- 
nahan v. McClanahan, 104 Tenn. 217, 56 S.W. 
858, 1899 Tenn. LEXIS 30 (1900). 

There could be no condonation until the 
plaintiff had knowledge of the improper acts 
and mere suspicion or rumor was not enough. 
Doe v. Doe, 59 Tenn. App. 108, 438 S.W.2d 353, 
1968 Tenn. App. LEXIS 334 (Tenn. Ct. App. 
1968). 


5. Adultery of Husband as a Defense. 
Where wife offered defense of husband’s 
adultery in suit by husband for divorce on 
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alleged grounds of cruel and inhuman treat- 
ment, she was not obligated to affirmatively 
establish her character for virtue and chastity 
unless the same was put in issue. Canning v. 
Canning, 59 Tenn. App. 678, 443 S.W.2d 502, 
1968 Tenn. App. LEXIS 363 (Tenn. Ct. App. 
1968), overruled in Fox v. Fox, 676 S.W.2d 956, 
1984 Tenn. LEXIS 849 (Tenn. 1984). 

Husband was entitled to a divorce on the 
ground of inappropriate marital conduct, even 
though wife had an absolute defense to the 
husband’s claim for an entitlement for divorce 
based on adultery since he had admitted to 
having committed a like act. Wilder v. Wilder, 
863 S.W.2d 707, 1992 Tenn. App. LEXIS 617 
(Tenn. Ct. App. 1992). 


6. Adultery by Both Spouses. 

A court can grant a divorce on the ground of 
cruel and inhuman treatment notwithstanding 
the fact that both parties committed adultery. 
Stanfill v. Stanfill, 742 S.W.2d 267, 1987 Tenn. 
App. LEXIS 2937 (Tenn. Ct. App. 1987). 


7. Clean Hands. 

Unclean hands is not listed as statutory 
defense to an action for divorce and, except for 
fraud and deceit upon the court, which are 
always available as defenses in any court, the 
clean hands principle does not apply in divorce 
litigation. Chastain v. Chastain, 559 S.W.2d 
933, 1977 Tenn. LEXIS 655 (Tenn. 1977); Bush 
v. Bush, 684 S.W.2d 89, 1984 Tenn. App. LEXIS 
3203 (Tenn. Ct. App. 1984). 


36-4-113. Issues — Trial by jury — New trial. 


Issues may be made up at the request of either party upon matters of fact 
charged in the bill or petition and denied in the answer, and be tried by a jury 
in presence of the court, and a new trial may be granted of the issues, should 


the court deem it necessary. 


History. 

Code 1858, § 2458 (deriv. Acts 1835-1836, ch. 
26, § 5); Shan., § 4211; Code 1932, § 8436; 
T.C.A. (orig. ed.), § 36-812. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
$523, 


NOTES TO DECISIONS 


Analysis 


. Applicability of Rules of Civil Procedure. 
. Right of Parties. 

. Manner of Submission to Jury. 

Answer in Jury Cases. 

. Force and Effect of Jury Verdict. 

Bill of Exceptions. 

. Issues Submitted to Jury. 

. Issues Not Submitted to Jury. 


RK DONIMMAIARWNe 


. Applicability of Rules of Civil Proce- 
dure. 
T.C.A. § 36-4-113 does not contain language 


suggesting that any determination requiring a 
new trial was exempted from the normal rules 
contained in the Tennessee Rules of Civil Pro- 
cedure, any motion for a new trial had to meet 
the requirements of Tenn. R. Civ. P. 59.02 or 
59.05, which contained 30 day limits. Wright v. 
Quillen, 75 S.W.3d 4138, 2001 Tenn. App. LEXIS 
484 (Tenn. Ct. App. 2001). 


2. Right of Parties. 

Kither party may have any material fact, put 
in issue by the petition and answer, tried by a 
jury. Pillow v. Pillow, 13 Tenn. 420, 1826 Tenn. 
LEXIS 22 (1826). 
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3. Manner of Submission to Jury. 

In the trial of a divorce suit before a jury, the 
petition and answer need not be read to the jury 
as forming the issues to be tried, but the 
matters submitted may be drawn up in a sepa- 
rate paper. Richmond v. Richmond, 18 Tenn. 
343, 1837 Tenn. LEXIS 32 (1837). 


4, Answer in Jury Cases. 

Where an issue in a divorce case is submitted 
to a jury, the answer is not evidence as in other 
chancery cases, requiring two witnesses, or one 
witness with corroborating circumstances, to 
overthrow it, but it has merely the effect of a 
plea in making up the issue. Richmond v. Rich- 
mond, 18 Tenn. 343, 1837 Tenn. LEXIS 32 
(1837). 


5. Force and Effect of Jury Verdict. 

Where the issues in a divorce case are sub- 
mitted to a jury, the chancery court cannot 
disregard the verdict, for it must have the same 
force as a verdict at law, and be governed by the 
principles applicable to the verdict in trials at 
law. Richmond v. Richmond, 18 Tenn. 343, 1837 
Tenn. LEXIS 32 (1837); James v. Brooks, 53 
Tenn. 150, 1871 Tenn. LEXIS 334 (Tenn. Sep. 
27, 1871); Morris v. Swaney, 54 Tenn. 591, 1872 
Tenn. LEXIS 91 (1872); Ragsdale v. Gossett, 70 
Tenn. 729, 1879 Tenn. LEXIS 233 (1879); First 
Nat’l Bank v. Oldham, 74 Tenn. 718, 1881 Tenn. 
LEXIS 203 (1881); Toomey v. Atyoe, 95 Tenn. 
373, 32 S.W. 254, 1895 Tenn. LEXIS 102 (1895). 

The supreme court will, in a divorce case, 
where there has been an issue of fact tried by a 
jury, examine the testimony as in other jury 
cases. Richmond v. Richmond, 18 Tenn. 348, 
1837 Tenn. LEXIS 32 (1837). 


6. Bill of Exceptions. 

The parol testimony in a divorce suit, though 
in chancery, must be preserved by a bill of 
exceptions, and it is incumbent upon the appel- 
lant to have this done. Phillips v. Phillips, 73 
Tenn. 451, 1880 Tenn. LEXIS 161 (1880); Good- 
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man v. Goodman, 127 Tenn. 501, 155 S.W. 388, 
1912 Tenn. LEXIS 44 (1912). 

In the absence of a bill of exceptions showing 
the evidence submitted to the trial court, the 
appellate court will presume, on appeal in a 
divorce suit, as in other actions, that the chan- 
cellor’s decree was based on proper and suffi- 
cient evidence. Phillips v. Phillips, 73 Tenn. 
451, 1880 Tenn. LEXIS 161 (1880); Goodman v. 
Goodman, 127 Tenn. 501, 155 S.W. 388, 1912 
Tenn. LEXIS 44 (1912). 


7. Issues Submitted to Jury. 

The right to a jury in an equitable matter 
exists only to the extent provided by statute. 
The jury does not try the whole case or render a 
verdict for one party or the other and these 
rules apply in a divorce action where a jury has 
been demanded under this section. Wright v. 
Quillen, 909 S.W.2d 804, 1995 Tenn. App. 
LEXIS 195 (Tenn. Ct. App. 1995). 

A trial judge has the authority to determine 
what issues should be submitted to the jury but 
may not deprive a litigant of the right to have 
the substantial disputes as to matters of fact 
passed upon by the jury. Wright v. Quillen, 909 
S.W.2d 804, 1995 Tenn. App. LEXIS 195 (Tenn. 
Ct. App. 1995). 

This section does not require all mixed ques- 
tions of law and fact to be submitted to the jury. 
The trial judge has a choice and, either must 
inform the jury hypothetically whether or not 
the facts that the evidence tends to prove will, if 
established in the opinion of the jury, satisfy 
the allegations, or the jury must find the facts 
specially, and then the court will apply the law. 
Wright v. Quillen, 909 S.W.2d 804, 1995 Tenn. 
App. LEXIS 195 (Tenn. Ct. App. 1995). 


8. Issues Not Submitted to Jury. 

There is no right to a jury trial prior to the 
issuance of an order of protection issued under 
the Domestic Abuse Act, compiled in § 36-3- 
601 et seq. Clark v. Crow, 37 S.W.3d 919, 2000 
Tenn. App. LEXIS 492 (Tenn. Ct. App. 2000). 


If the defendant admits the facts charged in the bill or petition and relied 
upon as the ground for a divorce, or the bill is taken for confessed, the court 
shall, nevertheless, before decreeing a divorce, except a divorce on the ground 
of irreconcilable differences, hear proof of the facts alleged as aforementioned, 
and either dismiss the bill or petition or grant a divorce, as the justice of the 


case may require. 


History. 
Code 1858, § 2459 (deriv. Acts 1835-1836, ch. 
26, § 6); Shan., § 4212; mod. Code 19382, 


§ 8437; Acts 1977, ch. 107, § 4; T.C.A. (orig. 
ed.), § 36-813. 


36-4-114 


Cross-References. 
Irreconcilable differences, procedure, § 36-4- 
103. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
Srp 2d. 
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Law Reviews. 

Divorce Decree Taken on Pro Confesso — 
When It May Be Set Aside for Fraud, 19 Tenn. 
L. Rev. 843 (1947). 


NOTES TO DECISIONS 


Analysis 


. Sufficiency of Proof. 

Corroboration of Plaintiffs Testimony. 
—Evidence Required. 

. Endorsement of Divorce Proctor. 

. Stipulation. 


. Sufficiency of Proof. 

In divorce proceedings based on grounds of a 
previous marriage still subsisting, testimony of 
petitioner that defendant stated that she had 
never been divorced from previous husband 
and statement of defendant’s attorney that 
there was no denial of a prior subsisting mar- 
riage was sufficient under this section to sup- 
port divorce decree. Pewitt v. Pewitt, 192 Tenn. 
227, 240 S.W.2d 521, 1951 Tenn. LEXIS 397 
(1951). 

This section precludes the obtaining of a 
divorce by stipulation and introduction of proof 
of grounds is a prerequisite to a valid divorce. 
Warren v. Warren, 731 S.W.2d 908, 1985 Tenn. 
App. LEXIS 3308 (Tenn. Ct. App. 1985), super- 
seded by statute as stated in, Kent v. Kent, — 
S.W.2d —, 1993 Tenn. App. LEXIS 678 (Tenn. 
Ct. App. Oct. 27, 1993). 


a ORONE 


2. Corroboration of Plaintiff's Testimony. 

Under petition alleging that the defendant 
husband had abandoned plaintiff and refused 
or neglected to provide for her, uncorroborated 
testimony of wife was not sufficient proof. Ful- 
ford v. Fulford, 156 Tenn. 640, 4 S.W.2d 350, 
1927 Tenn. LEXIS 160 (1928). 

A divorce should not be granted without 
corroborating testimony where it is practicable 
to obtain such corroborating testimony. Greene 
v. Greene, 43 Tenn. App. 411, 309 S.W.2d 408, 
1957 Tenn. App. LEXIS 124 (Tenn. Ct. App. 
1957); Crews v. Crews, 743 S.W.2d 182, 1987 
Tenn. App. LEXIS 2924 (Tenn. Ct. App. 1987). 


3. —Evidence Required. 

The statute appears to require some evidence 
in every divorce case rather than requiring 
evidence corroborating the testimony of the 
successful party in a contested divorce case. 
Dukes v. Dukes, 528 S.W.2d 43, 1975 Tenn. 
App. LEXIS 199 (Tenn. Ct. App. 1975). 

Trial court erred in granting a husband’s 
motion to enter a decree of divorce for the wife 


where, even though the husband admitted to 
allegations of adultery in the divorce petition, 
that was not an agreed upon stipulation and 
the court should have held an evidentiary hear- 
ing to hear proof of the facts prior to having 
granted the divorce. Hyneman v. Hyneman, 152 
S.W.3d 549, 2003 Tenn. App. LEXIS 680 (Tenn. 
Ct. App. 2003), appeal denied, — S.W.3d —, 
2004 Tenn. LEXIS 407 (Tenn. May 10, 2004). 


4, Endorsement of Divorce Proctor. 
Where endorsement of the divorce proctor, | 
required under Acts 1915, ch. 121 was omitted 
by petitioner but was subsequently made be- 
fore trial, proceeding was not to be treated as 
void. Taylor v. Taylor, 144 Tenn. 311, 232 S.W. 
445, 1921 Tenn. LEXIS 41 (1921), overruled in 
part, Morrissey v. Morrissey, 214 Tenn. 112, 377 
S.W.2d 944, 1964 Tenn. LEXIS 455 (1964). 


5. Stipulation. 

T.C.A. § 36-4-114 addresses the situation in 
which a defendant admits the facts charged in 
the bill or petition and relied upon as the 
ground for a divorce, and mandates that the 
trial court shall, nevertheless, before decreeing 
a divorce, hear proof of the facts alleged; the 
statutes must be interpreted in pari materia, 
and thus the meaning of “stipulation” in T.C.A. 
§ 36-4-129 must be construed in light of the 
express terms of T.C.A. § 36-4-114. Hyneman v. 
Hyneman, 152 S.W.3d 549, 2003 Tenn. App. 
LEXIS 680 (Tenn. Ct. App. 2003), appeal de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 407 
(Tenn. May 10, 2004). : 

Probate and family court erred in denying a 
husband’s motion to set aside a judgment that 
granted the wife a default judgment on the 
ground of inappropriate marital conduct be- 
cause the court was statutorily required to hear 
proof of the facts alleged before granting a 
divorce, on any ground other than irreconcil- 
able differences, in the absence of a valid stipu- 
lation between the parties and the court failed 
to do so inasmuch as there was no transcript of 
the hearing or evidence in the record to evalu- 
ate, and the wife did not deny or contradict the 
husband’s assertions that the trial court heard 
no proof at the hearing. Slagle v. Slagle, — 
S.W.3d —, 2019 Tenn. App. LEXIS 252 (Tenn. 
Ct. App. May 24, 2019). 


| 
| 
| 
| 
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36-4-115. Form of proof. 


Either party may take proof by depositions according to the rules or orders 
of the court, or have the witnesses examined in open court at pleasure. 


History. 26, § 22); Shan., § 4215; mod. Code 1932, 
Code 1858, § 2462 (deriv. Acts 1835-1836, ch. § 8440; T.C.A. (orig. ed.), § 36-814. 


NOTES TO DECISIONS 


1. Depositions Without Order of Court. an order of court for that purpose. Richmond v. 
The parties in a divorce suit have a right to Richmond, 18 Tenn. 343, 1837 Tenn. LEXIS 32 
take depositions as in chancery suits, without (1837). 


36-4-116. Affidavits of proof not required — Sworn statements con- 
cerning financial matters required — Sworn statements as 
evidence. 


(a) No judge or chancellor shall require the filing of affidavits of proof from 
witnesses, plaintiffs, defendants, or petitioners and respondents in support of 
any complaint for divorce, legal separation, separate maintenance or annul- 
ment. 

(b) Any such judge or chancellor may, however, require a sworn statement 
from such persons relative or pertaining to the income of the parties, their 
expenses, any real or personal property in which the parties have an interest 
and the extent of such parties’ interest therein, and such sworn statement 
shall be admissible as evidence of the truth of the contents. 


History. 
Acts 1982, ch. 640, § 1; T.C.A., § 36-839; 
Acts 1991, ch. 278, § 39; 1998, ch. 1059, § 3. 


36-4-117. Proof when ground is spouse’s refusal to remove to this 
state. 


If the divorce is sought by the complainant spouse on the ground of the 
defendant spouse’s refusal to remove with the complainant spouse to this 
state, and of the defendant spouse’s willful absence for two (2) years without 
reasonable cause, the complainant spouse shall prove endeavors to induce the 
defendant spouse to live with the complainant spouse after the separation, and 
that the complainant spouse did not remove from the state where the 
complainant spouse resided for the purpose of obtaining a divorce. 


History. Law Reviews. 

Code 1858, § 2463 (deriv. Acts 1835-1836, ch. Tennessee Law and the Equal Rights Amend- 
26, § 2); Shan., § 4216; Code 1932, § 8441; ment: Domestic Relations, 3 Mem. St. U.L. Rev. 
Acts 1982, ch. 853, § 3; T.C.A. (orig. ed.), § 36- 312 (1972). 

815. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
S523. 
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NOTES TO DECISIONS 


Analysis 


1. Construction. 
2. Application. 
3. Failure of Proof. 


1. Construction. 

The requirements of this section relate to 
proof and not to pleading, and it is not neces- 
sary for petitioner seeking a divorce under 
§ 36-4-101(a)(8), to allege that he did not move 
from the state where the wife resided for the 
purpose of obtaining a divorce. Baeyertz v. 
Baeyertz, 171 Tenn. 190, 101 S.W.2d 689, 1936 
Tenn. LEXIS 79 (1937). 


2. Application. 

The requirement of this statute that the 
husband “shall prove endeavors to induce” the 
wife “to live with him after the separation” does 


not apply to § 36-4-101(a)(4) making “willful or 
malicious desertion or absence of either party, 
without a reasonable cause, for two whole 
years” (now “one whole year”), a ground for 
absolute divorce. Lanier v. Lanier, 52 Tenn. 462, 
1871 Tenn. LEXIS 280 (1871). 


3. Failure of Proof. 

Where husband did not comply with this 
section in that he did not prove that he did not 
remove to Tennessee for the purpose of obtain- 
ing a divorce, chancellor properly refused to 
grant divorce on ground of refusal of wife to 
remove to this state and willful absence for two 
years without reasonable cause. Greene v. 
Greene, 43 Tenn. App. 411, 309 S.W.2d 403, 
1957 Tenn. App. LEXIS 124 (Tenn. Ct. App. 
1957). 


36-4-118. Proof when ground is conviction of crime. 


The proof that the defendant is a convict, or is sentenced to the penitentiary, 
if that is the cause relied upon for the divorce, shall be by the record of the 


conviction and sentence. 


History. 

Code 1858, § 2464 (deriv. Acts 1841-1842, ch. 
133, § 3); Shan., § 4217; Code 1932, § 8442; 
T.C.A. (orig. ed.), § 36-816. 


36-4-119. Decree of court generally. 


Law Reviews. 

Tennessee Civil Disabilities: A Systematic 
Approach (Neil P. Cohen), 41 Tenn. L. Rev. 253 
(1974). 


If, upon hearing the cause, the court is satisfied that the complainant is 
entitled to relief, it may be granted either by pronouncing the marriage void 
from the beginning, or by dissolving it forever and freeing each party from the 
obligations thereof, or by a separation for a limited time. 


History. 

Code 1858, § 2465 (deriv. Acts 1835-1836, ch. 
26, §§ 7, 19); Shan., § 4218; Code 1932, 
§ 8443; T.C.A. (orig. ed.), § 36-817. 


Cross-References. 
Irreconcilable differences, procedure, § 36-4- 
103. 


Rule References. 
Entry of judgments, Tenn. R. Civ. P. 58. 


Law Reviews. 
Domestic Relations (William J. Harbison), 6 
Vand. L. Rev. 974 (1953). 


NOTES TO DECISIONS 


Analysis 


. Jurisdiction. 

. Discretion of Court. 

. Nature of Decree. 

. Effect of Annulment. 

Decree Awarding Divorce to Both Parties. 
Decree Denying Divorce. 

. Decree After Death. 


NOHTRWONH 


8. Foreign Decree. 
9. Setting Aside Decree. 


1. Jurisdiction. 

Chancery court had jurisdiction of suit to 
annul marriage based on prior marriage of — 
defendant from which there had been no di- 
vorce notwithstanding fact that plaintiff had 
not been a resident of the state for two years 
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prior to institution of suit. Estes v. Estes, 194 
Tenn. 96, 250 S.W.2d 32, 1952 Tenn. LEXIS 
355, 32 A.L.R.2d 730 (1952). 


2. Discretion of Court. 

Relief involves an exercise of discretion, af- 
fected in some measure by considerations of 
public policy. Parks v. Parks, 158 Tenn. 91, 11 
S.W.2d 680, 1928 Tenn. LEXIS 127 (1928). 

The discretion of annulling the marriage 
rather than granting a divorce is given by this 
section. Southern R. Co. v. Baskette, 175 Tenn. 
253, 1383 S.W.2d 498, 1939 Tenn. LEXIS 37 
(1939); Estes v. Estes, 194 Tenn. 96, 250 S.W.2d 
32, 1952 Tenn. LEXIS 355, 32 A.L.R.2d 730 
(1952). 


3. Nature of Decree. 

In divorce proceeding, which is in the nature 
of a suit in equity, the court is deemed to have 
decided all material issues, and especially the 
question of (1) divorce, (2) the care and custody 
of minor children and (3) the property rights of 
the parties. Gracey v. Gracey, 201 Tenn. 414, 
300 S.W.2d 606, 1957 Tenn. LEXIS 317 (1957). 


4, Effect of Annulment. 

The legal effect of a decree annulling a void- 
able marriage was to render the marriage a 
nullity and to judicially declare that there had 
never been a legal and lawful marriage. South- 
ern R. Co. v. Baskette, 175 Tenn. 253, 133 
S.W.2d 498, 1939 Tenn. LEXIS 37 (1939). 


5. Decree Awarding Divorce to Both Par- 
ties. 

A decree awarding husband a divorce on his 
original bill on grounds of cruel and inhuman 
treatment and awarding wife a divorce on cross 
bill on grounds of desertion was self emasculat- 
ing and could not stand. Brewies v. Brewies, 27 
Tenn. App. 68, 178 S.W.2d 84, 1943 Tenn. App. 
LEXIS 1381 (Tenn. Ct. App. 1943). 


6. Decree Denying Divorce. 

In a suit for divorce by husband on grounds of 
desertion, evidence to the effect that with- 
drawal of wife was forced by the cruel and 
inhuman treatment of the husband was prop- 
erly excluded where the question had been 
previously decided against the wife in divorce 
suit against the husband on grounds of cruel 
and inhuman treatment. Douglas v. Douglas, 
156 Tenn. 655, 4 S.W.2d 358, 1927 Tenn. LEXIS 
163 (1928). 

A decree denying divorce does not bar a later 
action on.similar grounds subsequently occur- 
ring. Banks v. Banks, 18 Tenn. App. 347, 77 
S.W.2d 74, 1934 Tenn. App. LEXIS 37 (Tenn. 
Ct. App. 1934). 


7. Decree After Death. 

A nunc pro tunc decree of divorce cannot be 
entered in a divorce suit, after the death of one 
of the parties, because it requires proceedings 
and evidence to authorize the entry of such 
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decree involving the principles of a revivor of a 
divorce suit to the extent of showing a proper 
cause for the entry of such decree. Owens v. 
Sims, 48 Tenn. 544, 1866 Tenn. LEXIS 85 
(1866). 

A cause of action for divorce is purely per- 
sonal, and it has been held that such a cause of 
action terminates on the death of either spouse; 
if an action for a divorce is commenced, and one 
of the parties dies thereafter, but before the 
entry of the final decree, the action abates. The 
judicial power is ended when a party dies before 
the entry of a decree; if the court thereafter 
grants a divorce in ignorance of the death of a 
party, the decree is void; and the decree does 
not estop the survivor from asserting in an- 
other proceeding that the decedent was dead 
when the decree was entered. If, on the other 
hand, the court has entered a decree, or if the 
judicial function has terminated without for- 
mal entry of a decree, the death of the spouse 
does not affect the matter. Steele v. Steele, 757 
S.W.2d 340, 1988 Tenn. App. LEXIS 373 (Tenn. 
Ct. App. 1988). 

Where spouse in divorce action died subse- 
quent to announcement of judicial decision by 
letter, but prior to entry of the judgment with 
the clerk, and evidence showed that the judge 
knew his decision needed to be formalized by 
entry of judgment on the minutes of the court, 
there was no judgment entered prior to the 
death of the spouse as required by (former) 
Tenn. R. Civ. P. 58.02, and the action abated 
with his death. Steele v. Steele, 757 S.W.2d 340, 
1988 Tenn. App. LEXIS 373 (Tenn. Ct. App. 
1988). 


8. Foreign Decree. 

Validity and effect of foreign divorce decrees 
discussed. Kenner v. Kenner, 139 Tenn. 211, 
201 S.W. 779, 1917 Tenn. LEXIS 99, L.R.A. 
(n.s.) 1918E587 (1918), rehearing denied, 139 
Tenn. 700, 202 S.W. 723, 1917 Tenn. LEXIS 139 
(1918). 

Trial court erred in declaring a marriage by 
estoppel because the husband had rebutted the 
presumption that the parties’ marriage was 
valid by presenting evidence sufficient to estab- 
lish that their marriage was bigamous. Guz- 
man v. Alvares, 205 S.W.3d 375, 2006 Tenn. 
LEXIS 605 (Tenn. July 11, 2006). 


9. Setting Aside Decree. 

A decree of annulment could not be collater- 
ally attacked on grounds that an amendment to 
the bill was not sworn to and that the allega- 
tions of fraud in the bill were insufficient to 
support the judgment where the court had 
jurisdiction of the subject matter and parties. 
Southern R. Co. v. Baskette, 175 Tenn. 253, 133 
S.W.2d 498, 1939 Tenn. LEXIS 37 (1939). 

Wife who had been previously adjudged in- 
sane could acquire a valid divorce barring claim 
for husband’s property, even though she had 
not been restored, where she was adequately 
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represented in the divorce action by competent 
attorneys and where defendant failed to object 
to action in her name, since the court, repre- 
senting the public in divorce actions, can sup- 
ply the necessary volition in parties’ interests 
and the necessary capacity to take oath and be 
a witness. Turner v. Bell, 198 Tenn. 232, 279 
S.W.2d 71, 1955 Tenn. LEXIS 365 (1955), cert. 
denied, 350 U.S. 842, 76 S. Ct. 83, 100 L. Ed. 
751, 1955 U.S. LEXIS 511 (1955). 

Where husband obtained divorce after notice 
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by publication in 1945 while wife was tempo- 
rarily out of the state but wife made no attempt 
to question validity of decree until after hus- 
band’s death in 1962 even though she testified 
that she left attorney to watch after her inter- 
ests while she was out of the state and was 
informed while she was out of the state that 
husband was a free man, wife’s suit to set aside 
divorce was barred by laches. Coleman v. Cole- 
man, 212 Tenn. 258, 369 S.W.2d 557, 1963 
Tenn. LEXIS 420 (1963). 


(a) If the cause assigned for a divorce is that specified in § 36-4-101(a)(11), 
the defendant may make defense by alleging and proving the ill conduct of the 
complainant as a justifiable cause for the conduct complained of, and on 
making out the defense to the satisfaction of the court, the bill may be 
dismissed with or without costs, in the discretion of the court. 

(b) But, if the court is of the opinion that the complainant is entitled to — 
relief, it may be granted, according to the prayer of the bill, by annulling the 
marriage, or by ordering a separation, perpetual or temporary, or such other 


decree as the nature and circumstances of the case require. 


History. 

Code 1858, §§ 2466, 2467 (deriv. Acts 1835- 
1836, ch. 26, §§ 19, 20); Shan., §§ 4219, 4220; 
Code 1932, §§ 8444, 8445; T.C.A. (orig. ed.), 
§§ 36-818, 36-819; Acts 1998, ch. 1059, § 11. 


Cross-References. 
Stipulated grounds for divorce, § 36-4-129. 


Law Reviews. 

Dual Fault Divorce in Tennessee: The Thom- 
asson Case and the New Statute, 19 Mem. St. 
U.L. Rev. 353 (1989). 


NOTES TO DECISIONS 


Analysis 


. In General. 

Constitutionality. 

. Applicability. 

. Authority of Court. 

Recrimination. 

Adultery. 

. Equitable Principles. 

. Clean Hands. 

. Relief Other Than That Prayed For. 

10. Annulment. 

11. Decree Awarding Divorce to Both Parties. 
12. Alimony or Support After Foreign Divorce 
Decree. 


OHONARHTRWNH 


1. In General. 

All of the statutory defenses to a divorce 
action listed in T.C.A. § 36-4-112 and this sec- 
tion are affirmative defenses under Tenn. R. 
Civ. P. 8.03. Thomasson v. Thomasson, 755 
S.W.2d 779, 1988 Tenn. LEXIS 153 (Tenn. 
1988). 


2. Constitutionality. 
This section does not violate U.S. Const., 
amend. 14, as abridging privileges and immu- 


nities since divorce is not privilege or immunity 
of citizenship. Turner v. Bell, 198 Tenn. 232, 
279 S.W.2d 71, 1955 Tenn. LEXIS 365 (1955), 
cert. denied, 350 U.S. 842, 76 S. Ct. 83, 100 L. 
Ed. 751, 1955 U.S. LEXIS 511 (1955). 


3. Applicability. 

This section is only available when it is 
alleged and proved that plaintiff was guilty of 
misconduct that was a justifiable cause and 
preceded in time the defendant’s misconduct. 
Thomasson v. Thomasson, 755 S.W.2d 779, 
1988 Tenn. LEXIS 153 (Tenn. 1988). 

The statutory defense of justifiable cause is 
not available where the ground for divorce is 
adultery. Thomasson v. Thomasson, 755 S.W.2d 
779, 1988 Tenn. LEXIS 153 (Tenn. 1988). 


4, Authority of Court. 

Whatever decree the chancery court is autho- 
rized to enter under this section is a decree that 
ipso facto the circuit court is authorized to 
enter by reason of T.C.A. § 36-4-105 from 
which each court derives its authority with 
reference to this section. Browder v. Browder, 
188 Tenn. 488, 221 S.W.2d 526, 1949 Tenn. 
LEXIS 364 (1949). 
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Circuit court has jurisdiction of suit by wife 
seeking support for herself and child although 
she did not pray for either limited or absolute 
divorce. Browder v. Browder, 188 Tenn. 488, 
221 S.W.2d 526, 1949 Tenn. LEXIS 364 (1949). 

Where husband has proven a cause of action 
for divorce to which wife is without a valid 
defense and wife has proven a cause of action 
for divorce to which husband is without a valid 
defense, the court cannot award a divorce to 
either party and their respective suits must be 
dismissed. Thomasson v. Thomasson, 755 
S.W.2d 779, 1988 Tenn. LEXIS 153 (Tenn. 
1988). 


5. Recrimination. 

This statute authorizes the defense of re- 
crimination by a husband, but giving full mea- 
sure to the husband’s insistence that the out- 
breaks on his part were largely the result of the 
angry impatience of the wife at his manage- 
ment of the property that she brought to him, 
yet her such conduct was no excuse for the 
brutality and obscenity that habitually marked 
his conduct toward her on such occasions. Mc- 
Clanahan v. McClanahan, 104 Tenn. 217, 56 
S.W. 858, 1899 Tenn. LEXIS 30 (1900). 

Where trial court’s decree in granting divorce 
to husband recited that husband gave wife no 
cause or just excuse for her misconduct, such 
statement clearly indicated that court consid- 
ered and rejected the defense of recrimination. 
Ellis v. Ellis, 63 Tenn. App. 361, 472 S.W.2d 741, 
1971 Tenn. App. LEXIS 225 (Tenn. Ct. App. 
1971). 

As defined in this section, the defense to an 
action brought pursuant to T.C.A. § 36-4-102 is 
not one of recrimination per se, since the ill 
conduct of the complainant may constitute a 
defense to the complaint only if such ill conduct 
is shown to be a justifiable cause for the conduct 
complained of in the action. Chastain v. 
Chastain, 559 S.W.2d 933, 1977 Tenn. LEXIS 
655 (Tenn. 1977); Bush v. Bush, 684 S.W.2d 89, 
1984 Tenn. App. LEXIS 3203 (Tenn. Ct. App. 
1984). 

Where conduct of husband was remote in 
time and not so egregious as to justify wife’s 
response, and wife’s conduct was disproportion- 
ate to husband’s conduct, wife failed to estab- 
lish ill-conduct defense. Thompson v. Thomp- 
son, 797 S.W.2d 599, 1990 Tenn. App. LEXIS 
273 (Tenn. Ct. App. 1990). 


6. Adultery. 

Where plaintiffs adultery was committed af- 
ter the defendant husband had abandoned her 
and turned her out of doors and refused or 
neglected to provide for her, her ill conduct 
could not have been a justifiable cause for the 
alleged abandonment on the part of the defen- 
dant, and therefore plaintiffs adultery was not 
a defense to the divorce action. Chastain v. 
Chastain, 559 S.W.2d 933, 1977 Tenn. LEXIS 
655 (Tenn. 1977); Bush v. Bush, 684 S.W.2d 89, 


DIVORCE AND ANNULMENT 


36-4-120 


1984 Tenn. App. LEXIS 3203 (Tenn. Ct. App. 
1984). 

A court can grant a divorce on the ground of 
cruel and inhuman treatment notwithstanding 
the fact that both parties committed adultery. 
Stanfill v. Stanfill, 742 S.W.2d 267, 1987 Tenn. 
App. LEXIS 2937 (Tenn. Ct. App. 1987). 


7. Equitable Principles. 

The court has power to apply equitable prin- 
ciples. Sloan v. Sloan, 155 Tenn. 422, 295 S.W. 
62, 1926 Tenn. LEXIS 62 (1927). 


8. Clean Hands. 

Unclean hands is not listed as statutory 
defense to an action for divorce and, except for 
fraud and deceit upon the court, which are 
always available as defenses in any court, the 
clean hands principle does not apply in divorce 
litigation. Chastain v. Chastain, 559 S.W.2d 
933, 1977 Tenn. LEXIS 655 (Tenn. 1977); Bush 
v. Bush, 684 8.W.2d 89, 1984 Tenn. App. LEXIS 
3203 (Tenn. Ct. App. 1984). 


9. Relief Other Than That Prayed For. 

Though the only specific relief prayed for in a 
bill for divorce is a divorce from bed and board, 
the court may grant an absolute divorce if the 
circumstances of the case require it. Lingner v. 
Lingner, 165 Tenn. 525, 56 S.W.2d 749, 1932 
Tenn. LEXIS 80 (1933). 

In action for separate maintenance where 
none of the statutory grounds for divorce are 
pleaded, an absolute divorce may not be de- 
creed merely because it appears that there is no 
hope of reconciliation between the parties. Ste- 
phenson v. Stephenson, 201 Tenn. 253, 298 
S.W.2d 717, 1957 Tenn. LEXIS 419 (1957). 

Right of wife to separate maintenance and 
support is founded on obligation of the husband 
to support and is not dependent on the divorce 
statutes, and chancery court has inherent 
power, independent of statute, to grant such 
relief in proper cases, where a divorce is not 
sought or in which the complainant is not 
entitled to a divorce. Stephenson v. Stephenson, 
201 Tenn. 253, 298 S.W.2d 717, 1957 Tenn. 
LEXIS 419 (1957). 


10. Annulment. 

Where marriage of persons under 18 years of 
age contracted in another state was contrary to 
the public policy of this state and the state 
where contracted, it could be annulled here. 
DeFur v. DeFur, 156 Tenn. 634, 4 S.W.2d 341, 
1927 Tenn. LEXIS 158 (1928). 


11. Decree Awarding Divorce to Both Par- 
ties. 

Decree awarding husband a divorce on his 
original bill on grounds of cruel and inhuman 
treatment and awarding wife a divorce on cross 
bill on grounds of desertion was self emasculat- 
ing and could not stand. Brewies v. Brewies, 27 
Tenn. App. 68, 178 S.W.2d 84, 1943 Tenn. App. 
LEXIS 131 (Tenn. Ct. App. 1943). 
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12. Alimony or Support After Foreign Di- 
vorce Decree. 
Public policy of Tennessee limits right of a 
wife to recover alimony from a husband who 
has obtained a divorce on constructive service 


in another state to those cases where Tennessee 
is or was the matrimonial domicile. Burton v. 
Burton, 52 Tenn. App. 484, 376 S.W.2d 504, 
1963 Tenn. App. LEXIS 108 (Tenn. Ct. App. 
1963). 


36-4-121. Distribution of marital property. 


(a)(1) In all actions for divorce or legal separation, the court having 
jurisdiction thereof may, upon request of either party, and prior to any 
determination as to whether it is appropriate to order the support and 
maintenance of one (1) party by the other, equitably divide, distribute or 
assign the marital property between the parties without regard to marital 
fault in proportions as the court deems just. 

(2) In all actions for legal separation, the court, in its discretion, may 
equitably divide, distribute, or assign the marital property in whole or in 
part, or reserve the division or assignment of marital property until a later 
time. If the court makes a final distribution of marital property at the time 
of the decree of legal separation, any after-acquired property is separate | 
property. 

(3)(A) Any auction sale of property ordered pursuant to this section shall 

be conducted in accordance with title 35, chapter 5. 

(B) To this end, the court shall be empowered to effectuate its decree by 
divesting and reinvesting title to such property and, where deemed 
necessary, to order a sale of such property and to order the proceeds 
divided between the parties. 

(C) The court may order title 35, chapter 5 to apply to any sale ordered 
by the court pursuant to this section. 

(D) The court, in its discretion, may impose any additional conditions or 
procedures upon the sale of property in divorce cases as are reasonably 
designed to ensure that such property is sold for its fair market value. 

(b) For purposes of this chapter: 

(1)(A) “Marital property” means all real and personal property, both 
tangible and intangible, acquired by either or both spouses during the 
course of the marriage up to the date of the final divorce hearing and 
owned by either or both spouses as of the date of filing of a complaint for 
divorce, except in the case of fraudulent conveyance in anticipation of 
filing, and including any property to which a right was acquired up to the 
date of the final divorce hearing, and valued as of a date as near as 
reasonably possible to the final divorce hearing date. In the case of a 
complaint for legal separation, the court may make a final disposition of 
the marital property either at the time of entering an order of legal 
separation or at the time of entering a final divorce decree, if any. If the 
marital property is divided as part of the order of legal separation, any 
property acquired by a spouse thereafter is deemed separate property of — 
that spouse. All marital property shall be valued as of a date as near as 
possible to the date of entry of the order finally dividing the marital 
property; 

(B)G) “Marital property” includes income from, and any increase in the 

value during the marriage of, property determined to be separate 

property in accordance with subdivision (b)(2) if each party substan- 
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tially contributed to its preservation and appreciation; 

(ii) “Marital property” includes the value of vested and unvested 
pension benefits, vested and unvested stock option rights, retirement, 
and other fringe benefit rights accrued as a result of employment during 
the marriage; 

(iii) The account balance, accrued benefit, or other value of vested and 
unvested pension benefits, vested and unvested stock option rights, 
retirement, and other fringe benefits accrued as a result of employment 
prior to the marriage, together with the appreciation of the value, shall 
be “separate property.” In determining appreciation for purposes of this 
subdivision (b)(1)(B)(i1i), the court shall utilize any reasonable method 
of accounting to attribute postmarital appreciation to the value of the 
premarital benefits, even though contributions have been made to the 
account or accounts during the marriage, and even though the contri- 
butions have appreciated in value during the marriage; provided, 
however, the contributions made during the marriage, if made as a 
result of employment during the marriage and the appreciation attrib- 
utable to these contributions, would be “marital property.” When deter- 
mining appreciation pursuant to this subdivision (b)(1)(B)(iii), the 
concepts of commingling and transmutation shall not apply; 

(iv) Any withdrawals from assets described in_ subdivision 
(b)(1)(B)Gii) used to acquire separate assets of the employee spouse shall 
be deemed to have come from the separate portion of the account, up to 
the total of the separate portion. Any withdrawals from assets described 
in subdivision (b)(1)(B)Gii) used to acquire marital assets shall be 
deemed to have come from the marital portion of the account, up to the 
total of the marital portion; 

(C) “Marital property” includes recovery in personal injury, workers’ 
compensation, social security disability actions, and other similar actions 
for the following: wages lost during the marriage, reimbursement for 
medical bills incurred and paid with marital property, and property 
damage to marital property; 

(D) As used in this subsection (b), “substantial contribution” may 
include, but not be limited to, the direct or indirect contribution of a spouse 
as homemaker, wage earner, parent or family financial manager, together 
with such other factors as the court having jurisdiction thereof may 
determine; 

(EK) Property shall be considered marital property as defined by this 
subsection (b) for the sole purpose of dividing assets upon divorce or legal 
separation and for no other purpose; and assets distributed as marital 
property will not be considered as income for child support or alimony 
purposes, except to the extent the asset will create additional income after 
the division; 

(2) “Separate property” means: 

(A) All real and personal property owned by a spouse before marriage, 
including, but not limited to, assets held in individual retirement accounts 
(IRAs) as that term is defined in the Internal Revenue Code of 1986 (26 
U.S.C.), as amended; 
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(B) Property acquired in exchange for property acquired before the 
marriage; 

(C) Income from and appreciation of property owned by a spouse before 
marriage except when characterized as marital property under subdivi- 
sion (b)(1); 

(D) Property acquired by a spouse at any time by gift, bequest, devise or 
descent; 

(E) Pain and suffering awards, victim of crime compensation awards, 
future medical expenses, and future lost wages; and 

(F) Property acquired by a spouse after an order of legal separation 
where the court has made a final disposition of property. 

(c) In making equitable division of marital property, the court shall consider 
all relevant factors including: 

(1) The duration of the marriage; 

(2) The age, physical and mental health, vocational skills, employability, 
earning capacity, estate, financial liabilities and financial needs of each of 
the parties; 

(3) The tangible or intangible contribution by one (1) party to the 
education, training or increased earning power of the other party; 

(4) The relative ability of each party for future acquisitions of capital 
assets and income; 

(5)(A) The contribution of each party to the acquisition, preservation, 

appreciation, depreciation or dissipation of the marital or separate prop- 

erty, including the contribution of a party to the marriage as homemaker, 
wage earner or parent, with the contribution of a party as homemaker or 
wage earner to be given the same weight if each party has fulfilled its role; 

(B) For purposes of this subdivision (c)(5), dissipation of assets means 
wasteful expenditures which reduce the marital property available for 
equitable distributions and which are made for a purpose contrary to the 
marriage either before or after a complaint for divorce or legal separation 
has been filed; 

(6) The value of the separate property of each party; 

(7) The estate of each party at the time of the marriage; 

(8) The economic circumstances of each party at the time the division of 
property is to become effective; 

(9) The tax consequences to each party, costs associated with the reason- 
ably foreseeable sale of the asset, and other reasonably foreseeable expenses 
associated with the asset; 

(10) In determining the value of an interest in a closely held business or 
similar asset, all relevant evidence, including valuation methods typically 
used with regard to such assets without regard to whether the sale of the 
asset is reasonably foreseeable. Depending on the characteristics of the 
asset, such considerations could include, but would not be limited to, a lack 
of marketability discount, a discount for lack of control, and a control 
premium, if any should be relevant and supported by the evidence; 

(11) The amount of social security benefits available to each spouse; and 

(12) Such other factors as are necessary to consider the equities between 
the parties. 
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(d) The court may award the family home and household effects, or the right 
to live therein and use the household effects for a reasonable period, to either 
party, but shall give special consideration to a spouse having physical custody 
of a child or children of the marriage. 

(e)(1) The court may impose a lien upon the marital real property assigned 

to a party, or upon such party’s separate real property, or both, as security for 

the payment of child support. 

(2) The court may impose a lien upon the marital real property assigned 

to a party as security for the payment of spouse support or payment 
pursuant to property division. 
(f)(1) If, in making equitable distribution of marital property, the court 
determines that the distribution of an interest in a business, corporation or 
profession would be contrary to law, the court may make a distributive 
award of money or other property in order to achieve equity between the 
parties. The court, in its discretion, may also make a distributive award of 
money or other property to supplement, facilitate or effectuate a distribution 
of marital property. 

(2) The court may provide that any distributive award payable over a 
period of time be secured by a lien on specific property. 

(g)(1) Nothing in this section shall be construed to prevent the affirmation, 

ratification and incorporation in a decree of an agreement between the 

parties regarding the division of property. 

(2) Nothing in this section shall affect validity of an antenuptial agree- 
ment that is enforceable under § 36-3-501. 

(h) If an order of protection issued in or recognized by this state has been in 
effect or there is a court finding of domestic abuse or any criminal conviction 
involving domestic abuse within the marriage that is the subject of the 
proceeding for divorce, the court shall attribute any debt owed for any 


batterers’ intervention or rehabilitation programs to the abuser only. 


History. 

Acts 1953, ch. 90, § 1 (Williams, § 8446); 
foo, ch, 192, 8 1°°19838, "ch. 414, $°4: TCA. 
(orig. ed.), § 36-825; Acts 1984, ch. 590, § 1; 
foso, cl /2e. = 2. luor, co. 122, 8 1.1987, ch. 
BI0, = .G: 1988, ch. 682,'8 1:'1988, ch. 735, § 1; 
1988, ch. 841, §§ 1, 2; 1991, ch. 449, § 1; 2000, 
eh. 713, $$ 71-9; 2001,’ ch. 274,"9"1-"2002, ch. 
H51, 8 3S; 2011, ch. 119, § “1; 2014, ch. 786, §$ 1; 
mio, CH. 20z2,.9 1: 2017, ch, 309, 9 |. 


Compiler’s Notes. 

Acts 1987, ch. 122, § 2 provided that the 
1987 amendment by that act, shall apply to all 
actions for divorce or separate maintenance 
that are pending on April 9, 1987, or that are 
filed after April 9, 1987. 

Acts 1987, ch. 390, § 7 provided that the 
1987 amendment to this section by that act 
applies to all actions for divorce or separate 
support and maintenance that are pending on 
May 17, 1987, or that are filed on or after that 
date. 

Acts 2014, ch. 786, § 2 provided that the act, 
which added subsection (h), shall apply to di- 


vorce actions commenced on or after July 1, 
2014. 

Acts 2015, ch. 202, § 2 provided that the act, 
which amended subdivision (b)(1)(B), shall ap- 
ply to actions for divorce or legal separation 
filed on or after July 1, 2015. 

Acts 2017, ch. 309, § 2 provided that the act, 
which amended this section, shall apply to 
actions filed on or after July 1, 2017. 


Cross-References. 
Privilege tax on recordation of divorce decree 
adjusting property rights, § 67-4-409. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
8 25. 

Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 669. 

Tennessee Forms (Robinson, Ramsey and 
Harwell), No. 4-401. 


Law Reviews. 

Bankruptcy Issues Arising in Divorce Prac- 
tice (Ellen B. Vergos), 24 Mem. St. U.L. Rev. 697 
(1994). 
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Covenant Marriage: Should Tennessee Join 
the Noble Experiment?, 29 U. Mem. L. Rev. 397 
(1999). 

Family Law — Gragg v. Gragg: Tennessee 
Adopts the Analytical Standard that Classifies 
Private Disability Policies According to Parties’ 
Intent (Philip M. Mize), 32 U. Mem. L. Rev. 749 
(2002). 
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Protection Against Spousal Disinheritance: A 
Critical Analysis of Tennessee’s New Forced 
Share System, 28 U. Mem. L. Rev. 561 (1998). 

The Revocation-Upon-Divorce Doctrine: Ten- 
nessee’s Need to Adopt the Broader Uniform 
Probate Code Approach (Hailey H. David), 39 
U. Mem. L. Rev. 383 (2009). 
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rPOmMDNAMRONe 


1. Constitutionality. 
This section would not be construed to autho- 
rize divestiture of estate that vested prior to its 


enactment since such a construction would 
sanction taking a vested property right without 
due process of law. Kittrell v. Kittrell, 56 Tenn. 
App. 584, 409 S.W.2d 179, 1966 Tenn. App. 
LEXIS 237 (Tenn. Ct. App. 1966). 


2. Construction. 

There was nothing in the 1959 amendment to 
this section that either directly or by implica- 
tion repealed the provisions of §§ 36-5-101, 
36-5-102. Witherspoon v. Witherspoon, 55 Tenn. 
App. 484, 402 S.W.2d 492, 1965 Tenn. App. 
LEXIS 293 (Tenn. Ct. App. 1965). 

This section is not mandatory but leaves it 
within the discretion of the trial judge as to the 
vesting and divesting of title. Witherspoon v. 
Witherspoon, 55 Tenn. App. 484, 402 S.W.2d 
492, 1965 Tenn. App. LEXIS 293 (Tenn. Ct. 
App. 1965). 

The proper procedure to be followed where 
this section applies is for the court to first 
determine the interest of each party in jointly 
owned property and award the wife alimony on 
the basis of such interests and after this allot 
her homestead. Trimble v. Trimble, 224 Tenn. 
571, 458 S.W.2d 794, 1970 Tenn. LEXIS 357 
(1970). 

The statute should be broadly construed and 
liberally applied to accomplish its objective. 
Pennington v. Pennington, 592 S.W.2d 576, 
1979 Tenn. App. LEXIS 364 (Tenn. Ct. App. 
1979), 

This provision is neutral on its face and 
susceptible of a constitutionally sound interpre- 
tation. Mitchell v. Mitchell, 594 S.W.2d 699, 
1980 Tenn. LEXIS 421 (Tenn. 1980). 

The 1983 amendment to this section was 
remedial in nature and, as such, was applied to 
a case where a division of property that oc- 
curred prior to the effective date (September 1, 
1983) was vacated on appeal after the effective 
date, and the case remanded for further consid- 
eration and findings of fact and conclusions of 
law pursuant to this section as amended. Kelly 
v. Kelly, 679 S.W.2d 458, 1984 Tenn. App. 
LEXIS 3109 (Tenn. Ct. App. 1984). 

Manner in which the trial court divided the 
marital estate was equitable under T.C.A. 
§ 36-4-121; the evidence regarding the hus- 
band’s financial contributions to the marriage 
provided a sufficient basis for awarding the 
husband a larger share of the marital estate. 
Altman vy. Altman, 181 S.W.3d 676, 2005 Tenn. 
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App. LEXIS 207 (Tenn. Ct. App. 2005), appeal 
denied, — S.W.3d —, 2005 Tenn. LEXIS 1016 
(Tenn. Oct. 31, 2005). 


3. —“‘Jointly Owned” Defined. 

The words in this section, “jointly owned,” 
are not the equivalent of “jointly held” and, so, 
do not limit the inquiry to interests represented 
by instruments of conveyance at law but in- 
clude every legal or equitable interest recog- 
nized at law or by equity in any kind of property 
held in the name of either party, or both parties, 
that either party is able to establish by compe- 
tent evidence. Jones v. Jones, 597 S.W.2d 886, 
1979 Tenn. LEXIS 536 (Tenn. 1979). 


4, Construction with Other Sections. 

Where chancery court enforced parts of the 
Kansas court’s divorce decree by reducing the 
husband’s share of the parties’ Tennessee mari- 
tal property by the amounts of the child support 
arrearage and discovery-related sanction as- 
sessed by the Kansas court, that enforcement 
violated the registration and notice provisions 
of the Uniform Interstate Family Support Act’s 
(UIFSA), specifically T.C.A. §§ 36-5-2601 — 
36-5-2607, because the Kansas court’s decree 
was never registered in Tennessee and the 
husband was never provided notice of the reg- 
istration or an opportunity to contest the valid- 
ity and enforcement of the decree. Jolly v. Jolly, 
130 S.W.3d 783, 2004 Tenn. LEXIS 251 (Tenn. 
2004), rehearing denied, — S.W.3d —, 2004 
Tenn. LEXIS 332 (Tenn. 2004), review or re- 
hearing denied, — S.W.3d —, 2005 Tenn. 
LEXIS 591 (Tenn. 2005). 


5. Purpose. 

The 1959 amendment broadened the purpose 
of the statute to include adjustments in favor of 
the wife as well as the husband that the court 
in its discretion may think right and proper as 
well as the original power to vest and divest 
title. Kittrell v. Kittrell, 56 Tenn. App. 584, 409 
S.W.2d 179, 1966 Tenn. App. LEXIS 237 (Tenn. 
Ct. App. 1966); Elias v. Elias, 61 Tenn. App. 692, 
457 S.W.2d 612, 1969 Tenn. App. LEXIS 302 
(Tenn. Ct. App. 1969). 

One of the primary purposes of the 1953 
amendment was to prevent the unjust enrich- 
ment of the wife in divorce cases where the title 
to real estate paid for by the husband had been 
taken in the joint names of the husband and 
wife, and by the 1959 amendment the act 
broadened the powers of the courts to achieve 
justice and equitably adjust the rights of par- 
ties in jointly owned property in divorce cases. 
Elias vy. Elias, 61 Tenn. App. 692, 457 S.W.2d 
612, 1969 Tenn. App. LEXIS 302 (Tenn. Ct. 
App. 1969). 

This section gives the court wide discretion to 
adjust and adjudicate the respective rights and 
interests of the parties in all jointly owned 
property, and the statute should be broadly 
construed and liberally applied to accomplish 
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its objective. Evans v. Evans, 558 S.W.2d 851, 
1977 Tenn. App. LEXIS 316 (Tenn. Ct. App. 
1977); 

The equitable division of joint property is 
designed to preserve the property rights (the 
net worth) of the wronged spouse. Duncan v. 
Duncan, 686 S.W.2d 568, 1984 Tenn. App. 
LEXIS 3264 (Tenn. Ct. App. 1984). 

Given the remedial nature of the statute 
authorizing division of property, T.C.A. § 29- 
27-107, it was intended by the legislature that 
a court in divorce proceedings, after determin- 
ing the various rights of the parties, be clothed 
with the authority under this section to enforce 
its determination by appropriate orders as to 
the title of property irrespective of where lo- 
cated in Tennessee. Knobler v. Knobler, 697 
S.W.2d 583, 1985 Tenn. App. LEXIS 2715 
(Tenn. Ct. App. 1985). 

Concept of marital property had no place in 
this matter involving a father who obtained a 
judgment against his married daughter be- 
cause this was not a divorce case. Ammons v. 
Longworth, — S.W.3d —, 2019 Tenn. App. 
LEXIS 559 (Tenn. Ct. App. Nov. 14, 2019). 


6. Division Not Award of Alimony. 

A division of property under this section is 
not an award of alimony. Salisbury v. Salisbury, 
657 S.W.2d 761, 1983 Tenn. App. LEXIS 698 
(Tenn. Ct. App. 1983). 


7. Discretion of Court. 

Fact that court granted divorce in accordance 
with husband’s bill did not preclude court from 
divesting husband’s share of jointly owned 
property from husband and vesting it in wife. 
Langford v. Langford, 220 Tenn. 600, 421 
S.W.2d 632, 1967 Tenn. LEXIS 443 (1967), 
superseded by statute as stated in, Perkinson v. 
Perkinson, — S.W.2d —, 1990 Tenn. App. 
LEXIS 39 (Tenn. Ct. App. Jan. 31, 1990). 

The court in division of property in a divorce 
action has jurisdiction to do what may be just 
and reasonable under the circumstances of the 
case regardless of which party obtains the di- 
vorce, absolute or otherwise. Langford v. Lang- 
ford, 220 Tenn. 600, 421 S.W.2d 632, 1967 Tenn. 
LEXIS 443 (1967), superseded by statute as 
stated in, Perkinson v. Perkinson, — S.W.2d —, 
1990 Tenn. App. LEXIS 39 (Tenn. Ct. App. Jan. 
31, 1990). 

Where plaintiff and defendant had been mar- 
ried for 28 years and had accumulated an 
estate through their joint efforts, it was within 
the court’s discretion to award each party ap- 
proximately one-half the value of the estate. 
Evans v. Evans, 558 S.W.2d 851, 1977 Tenn. 
App. LEXIS 316 (Tenn. Ct. App. 1977). 

This section gives the court wide discretion to 
adjust and adjudicate the respective rights and 
interests of the parties in all jointly owned 
property. Pennington v. Pennington, 592 
S.W.2d 576, 1979 Tenn. App. LEXIS 364 (Tenn. 
Ct. App. 1979). 
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This section provides no direction concerning 
when the value of marital property should be 
determined. Trial courts have wide discretion 
concerning the manner in which they divide 
marital property. Wallace v. Wallace, 733 
S.W.2d 102, 1987 Tenn. App. LEXIS 2630 
(Tenn. Ct. App. 1987). 

When, after the equitable division of marital 
assets, there remain obligations of the parties, 
the court has the discretion to order the pay- 
ment of the obligations in such a manner that is 
just and equitable, considering the respective 
earning capacities of the spouses and the other 
relevant factors enumerated in this section. 
Hanover v. Hanover, 775 S.W.2d 612, 1989 
Tenn. App. LEXIS 174 (Tenn. Ct. App. 1989). 

Trial courts are afforded wide discretion in 
dividing the interest of parties in jointly-owned 
property. Its distribution will be given great 
weight on appeal, and will be presumed to be 
correct unless the preponderance of the evi- 
dence is otherwise. Barnhill v. Barnhill, 826 
S.W.2d 448, 1991 Tenn. App. LEXIS 561 (Tenn. 
Ct. App. 1991). 

The trial court has wide discretion in divid- 
ing the marital estate upon divorce. Loyd v. 
Loyd, 860 S.W.2d 409, 1993 Tenn. App. LEXIS 
215 (Tenn. Ct. App. 1993). 

Trial judges have wide latitude in fashioning 
an equitable division of marital property, and 
appellate courts accord great weight to a trial 
judge’s decision unless it is inconsistent with 
the factors in T.C.A. § 36-4-121(c) or is not 
supported by a preponderance of the evidence. 
Manis v. Manis, 49 S.W.3d 295, 2001 Tenn. App. 
LEXIS 48 (Tenn. Ct. App. 2001), review or 
rehearing denied, — S.W.3d —, 2001 Tenn. 
LEXIS 534 (Tenn. 2001). 

In divorce cases, a trial court has the author- 
ity, upon the request of either party, to equita- 
bly divide the marital estate between the par- 
ties, under T.C.A. § 36-4-121(a)(1). Flannary v. 
Flannary, 121 S.W.3d 647, 2003 Tenn. LEXIS 
1199 (Tenn. 2003). 

Trial courts have broad discretion in fashion- 
ing an equitable division of a marital estate, 
under T.C.A. § 36-4-121(c), and because of the 
court’s broad discretion, its division of assets is 
not a mechanical process. Flannary v. Flannary, 
121 S.W.3d 647, 2003 Tenn. LEXIS 1199 (Tenn. 
2003). 


8. Presumptions. 

In making an equitable division of property 
under this statute, there is a presumption that 
the ownership of the property is equal. Salis- 
bury v. Salisbury, 657 S.W.2d 761, 1983 Tenn. 
App. LEXIS 698 (Tenn. Ct. App. 1983). 

Trial court erred in classifying 1.2 million 
dollars of the house’s equity as one spouse’s 
separate property as the spouse failed to rebut 
the presumption that the spouse made a gift to 
the marital estate when the couple assumed 
joint title to the property. Eldridge v. Eldridge, 
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137 S.W.3d 1, 2002 Tenn. App. LEXIS 583 
(Tenn. Ct. App. 2002), appeal denied, — S.W.3d 
—, 2003 Tenn. LEXIS 247 (Tenn. Mar. 10, 
2003). 


9. Factors for Consideration. 

Need can be considered in adjusting the in- 
terests of the parties in jointly owned property. 
Fisher v. Fisher, 648 S.W.2d 244, 1983 Tenn. 
LEXIS 632 (Tenn. 1983). 

The court will adjust and adjudicate the 
interests of the parties regardless of fault. 
Fisher v. Fisher, 648 S.W.2d 244, 1983 Tenn. 
LEXIS 632 (Tenn. 1983). 

When apportioning marital debts the court 
considers the following factors: (1) Which party 
incurred the debt and the reason for the debt; 
(2) Which party benefitted from the loan; and 
(3) Which party is better able to assume the 
debt. Mahaffey v. Mahaffey, 775 S.W.2d 618, 
1989 Tenn. App. LEXIS 353 (Tenn. Ct. App. 
1989). 

Trial court did not err in distributing marital | 
property notwithstanding the tax consequences 
of the marital property distribution. Fulbright 
v. Fulbright, 64 S.W.3d 359, 2001 Tenn. App. 
LEXIS 532 (Tenn. Ct. App. 2001), review or 
rehearing denied, — S.W.3d —, 2001 Tenn. 
LEXIS 843 (Tenn. Dec. 10, 2001). 

Husband had greater earning potential than 
the wife, had greater ability to acquire assets in 
the future, had a significant educational back- 
ground that was obtained during the marriage 
that the wife lacked, and was five years 
younger than the wife; thus, while the division 
of the marital assets was not equal, the trial 
court’s division of the marital property was just 
and equitable pursuant to T.C.A. § 36-4-121(c). 
Dube v. Dube, 104 S.W.3d 863, 2002 Tenn. App. 
LEXIS 856 (Tenn. Ct. App. 2002), review or 
rehearing denied, — S.W.3d —, 2003 Tenn. 
LEXIS 394 (Tenn. May 5, 2003). 

When a husband withdrew funds from a 
savings account held jointly with his wife and 
placed the funds in a bedroom drawer, after 
which the funds were missing, while the funds 
were not marital property, the husband’s care- 
less handling of them could be considered the 
dissipation of a marital asset, under T.C.A. 
§ 36-4-121(c)(5), which would be relevant to 
the division of property that was part of the 
parties’ marital estate, and, as his careless 
handling of the funds affected the equities 
between the parties, it could be regarded as a 
necessary factor in considering those equities, 
under T.C.A. § 36-4-121(c)(11). Flannary v. 
Flannary, 121 S.W.3d 647, 2003 Tenn. LEXIS 
1199 (Tenn. 2003). 

T.C.A. § 36-4-121(c)(5) requires a court di- 
viding marital property to consider the contri- 
bution of each party to the acquisition, preser- 
vation, appreciation, depreciation or 
dissipation of the marital or separate property. 
Flannary v. Flannary, 121 S.W.3d 647, 2003 
Tenn. LEXIS 1199 (Tenn. 2003). 
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Under T.C.A. § 36-4-121(c)(11), a court divid- 
ing a marital estate must consider such other 
factors as are necessary to consider the equities 
between the parties, and this provision, to- 
gether with T.C.A. § 36-4-121(c)(5), regarding 
considering each party’s contribution to the 
preservation, appreciation, depreciation or dis- 
sipation of marital or separate property, re- 
quire the trial court to consider the actions of 
the parties throughout the course of the mar- 
riage. Flannary v. Flannary, 121 S.W.3d 647, 
2003 Tenn. LEXIS 1199 (Tenn. 2003). 

Trial court did not abuse its discretion when 
it divided the parties’ net marital assets favor- 
ing the wife by approximately $43,000 because 
the parties were married for 30 years, the wife 
was capable of earning at least $1,200 a month 
as a nurse assistant, the husband received a 
total of $4,258 a month, the wife contributed 
approximately $48,636 in separate funds to the 
marriage, and the husband inherited the real 
property on which he and his mother resided 
and which was valued at $102,000. Oakes v. 
Oakes, 235 S.W.3d 152, 2007 Tenn. App. LEXIS 
160 (Tenn. Ct. App. Mar. 26, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 708 
(Tenn. Aug. 13, 2007). 

Classification and division of the husband’s 
and wife’s property was appropriate under 
T.C.A. § 36-4-121(c) because there was no eco- 
nomic and earning disparity, and the trial court 
did acknowledge the brevity of the marriage in 
making its determinations of the classification 
and division of property. Woodward v. Wood- 
ward, 240 S.W.3d 825, 2007 Tenn. App. LEXIS 
302 (Tenn. Ct. App. May 11, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 851 
(Tenn. Sept. 17, 2007). 

Wife’s motion for rehearing was denied be- 
cause the court of appeals had not inequitably 
divided the marital estate by awarding her 
49.2% of the net marital estate where the 
division was made after carefully balancing the 
factors in T.C.A. § 36-4-121(c); the husband 
was charged with repayment of substantially 
all of the marital debt, and the wife was made 
responsible only for a mortgage and credit card 
debt that she incurred after her separation 
from the husband. Owens v. Owens, 241 S.W.3d 
478, 2007 Tenn. App. LEXIS 306 (Tenn. Ct. 
App. Apr. 19, 2007). 

Appellate court could not determine whether 
the overall distribution of marital property was 
equitable because the trial court did not pro- 
vide any explanation for its determination that 
the husband had a separate interest in the 
marital home valued at $64,500 and did not 
provide any justification for its division of the 
marital estate or make any findings that 
aligned with T.C.A. § 36-4-121(c). Dalili v. 
Dalili, — S.W.3d —, 2020 Tenn. App. LEXIS 59 
(Tenn. Ct. App. Feb. 10, 2020). 


10. —Contribution to Other Spouse’s 
Separate Property. 
Wife, by working in the husband’s law office 
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and working directly on the litigation in ques- 
tion, made a direct contribution to the preser- 
vation of the asset, i.e., the husband’s fee for 
successfully litigating the case, which war- 
ranted consideration in the division of marital 
assets. Wilder v. Wilder, 863 S.W.2d 707, 1992 
Tenn. App. LEXIS 617 (Tenn. Ct. App. 1992). 

Wife who worked part-time in husband’s law 
office for no pay was awarded five percent of the 
husband’s interest in litigation fees, after sub- 
tracting the litigation expenses paid by the 
husband from the fee, the income tax paid by 
the husband on the fee, and the ten percent of 
the fee paid by the husband to his previous wife 
under the divorce decree dissolving that mar- 
riage. Wilder v. Wilder, 863 S.W.2d 707, 1992 
Tenn. App. LEXIS 617 (Tenn. Ct. App. 1992). 

In order to prove an increase in the value of 
separate property, a nonowner spouse must 
present evidence that proves the value of the 
separate asset prior to the marriage. Cutsinger 
v. Cutsinger, 917 S.W.2d 238, 1995 Tenn. App. 
LEXIS 648 (Tenn. Ct. App. 1995). 

Where wife failed to prove an appreciation in 
husband’s chiropractic practice and where she 
had been contemporaneously compensated for 
her contributions during the marriage, she was 
not entitled to any more than her equitable 
share of the value of equipment purchased for 
the practice during the marriage. Cutsinger v. 
Cutsinger, 917 S.W.2d 238, 1995 Tenn. App. 
LEXIS 648 (Tenn. Ct. App. 1995). 

An increased equity in the husband’s sepa- 
rate real property, which accrued during the 
marriage and as a result of the wife’s substan- 
tial contribution, was marital property subject 
to division. Cohen v. Cohen, 937 S.W.2d 823, 
1996 Tenn. LEXIS 567 (Tenn. 1996). 

Wife did not carry her burden of proving an 
increase in the value of husband’s separate 
property where no evidence was presented re- 
garding the value of the property at the time 
the parties married. Garfinkel v. Garfinkel, 945 
S.W.2d 744, 1996 Tenn. App. LEXIS 766 (Tenn. 
Ct. App. 1996). 

A spouse’s contributions must be real and 
significant in order to be substantial; however, 
they need not be monetarily commensurate to 
the appreciation in the separate property’s 
value, nor must they relate directly to the 
separate property at issue. Wright-Miller v. 
Miller, 984 S.W.2d 936, 1998 Tenn. App. LEXIS 
537 (Tenn. Ct. App. 1998). 

Husband’s substantial efforts in maintaining 
and improving overall real property he had 
previously executed to wife in a quitclaim deed, 
resulted in an increase in value that was all 
marital property under this section. Denton v. 
Denton, 33 S.W.3d 229, 2000 Tenn. App. LEXIS 
343 (Tenn. Ct. App. 2000). 


11. —Marital Fault. 
The court could not consider the fact that the 
wife’s adulterous relationship with husband’s 
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law partner precipitated the breakup of the 
marriage in dividing husband’s litigation fee, a 
marital asset. Wilder v. Wilder, 863 S.W.2d 707, 
1992 Tenn. App. LEXIS 617 (Tenn. Ct. App. 
1992). 

Although marital fault is not to be considered 
in property division, any negative effect wife’s 
adultery may have had on husband’s ability to 
negotiate successfully a settlement of case in 
question should be taken into account, under 
the property division, in determining her ap- 
propriate share of husband’s fee for litigating 
such case. Wilder v. Wilder, 863 S.W.2d 707, 
1992 Tenn. App. LEXIS 617 (Tenn. Ct. App. 
19972). 


12. —Debts. 

Trial courts have the authority to apportion 
marital debts in the same way they divide 
marital assets; thus, the court did not abuse its 
discretion in ruling that husband should be 
liable for any deficiency arising from forfeiture 
of a pleasure boat that was marital property. 
Cutsinger v. Cutsinger, 917 S.W.2d 238, 1995 
Tenn. App. LEXIS 648 (Tenn. Ct. App. 1995). 

Marital debts should, where possible, follow 
their associated assets, and should be appor- 
tioned by considering the reason for the debt, 
the party who benefited from the debt, and the 
party better able to assume the debt. King v. 
King, 986 S.W.2d 216, 1998 Tenn. App. LEXIS 
425 (Tenn. Ct. App. 1998). 

Marital debts need not be divided in precisely 
the same manner as the marital assets, al- 
though they frequently follow their related as- 
sets. Kinard v. Kinard, 986 S.W.2d 220, 1998 
Tenn. App. LEXIS 543 (Tenn. Ct. App. 1998), 
modified, 986 S.W.2d 220, 1998 Tenn. App. 
LEXIS 598 (Tenn. Ct. App. 1998). 

Trial court did not err in making its equitable 
distribution of the parties’ marital debt because 
the one spouse did not limit or object to the 
other spouse’s use of the credit cards, the other 
spouse used the credit cards to benefit both 
parties, as well as the other spouse’s two chil- 
dren, the one spouse knew that the other 
spouse used the credit cards to support the 
other spouse’s children and did not object to 
that practice, and the one spouse was more 
capable of paying the debt. Smith v. Smith, 93 
S.W.3d 871, 2002 Tenn. App. LEXIS 622 (Tenn. 
Ct. App. 2002). 

In dissolution proceedings, although a trial 
court erred in assigning to a wife her attorney 
fees as marital debt and a utility bill as marital 
debt, the property division was not inequitable, 
pursuant to T.C.A. § 36-4-121, because after 
considering the amount of assets and liabilities 
properly awarded to each party in the divorce, 
the husband received a net gain of $2,616.33 
while the wife’s net gain was only $618.36. 
Rountree v. Rountree, 369 S.W.3d 122, 2012 
Tenn. App. LEXIS 69 (Tenn. Ct. App. Feb. 1, 
2012), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 355 (Tenn. May 16, 2012). 
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In a dissolution matter, a trial court erred in 
determining a loan in which both parties’ were 
borrowers was marital debt, T.C.A. § 36-4- 
121(b)(1)(A), because the loan was applied for 
and the proceeds distributed to the husband 
shortly before the parties were married, the 
proceeds were used to pay off an obligation that 
was solely the debt of the husband, and the 
balance of the proceeds went into the husband’s 
personal bank account; the husband benefitted 
most from the loan and was responsible for the 
balance. Yattoni-Prestwood v. Prestwood, 397 
S.W.3d 583, 2012 Tenn. App. LEXIS 602 (Tenn. 
Ct. App. Aug. 29, 2012), appeal denied, Yattoni- 
Prestwood v. Prestwood, — S.W.3d —, 2013 
Tenn. LEXIS 70 (Tenn. Jan. 9, 2013). 

In a dissolution matter, a trial court erred in 
determining certain debts a wife acquired dur- 
ing the marriage were the wife’s separate obli- 
gations, T.C.A. § 36-4-121, because the expen- 
ditures were gifts of the wife’s separate 
property for the benefit of the marriage and, as 
such, considered marital obligations subject to 
equitable distribution; the husband was re- 
sponsible for one-half of the marital debt in the 
form of alimony in solido, T.C.A. § 36-5-121. 
Yattoni-Prestwood v. Prestwood, 397 S.W.3d 
583, 2012 Tenn. App. LEXIS 602 (Tenn. Ct. 
App. Aug. 29, 2012), appeal denied, Yattoni- 
Prestwood v. Prestwood, — S.W.3d —, 2013 
Tenn. LEXIS 70 (Tenn. Jan. 9, 2013). 

Although a wife’s separate property was used 
by the parties to secure a line of credit, the debt 
was marital property because both parties in- 
curred the debt, both parties benefitted from its 
use, and the purpose of the debt was marital; 
the wife was responsible for one-third and the 
husband was responsible for two-thirds of the 
remaining debt on the line of credit. Luplow v. 
Luplow, 450 S.W.3d 105, 2014 Tenn. App. 
LEXIS 355 (Tenn. Ct. App. June 19, 2014). 

Trial court erred in equally dividing as mari- 
tal debt a judgment incurred by a husband 
because the husband incurred the judgment 
debt as a result of his malfeasance and, consid- 
ering the nature and amount of the parties’ 
other debt, was best able to repay the debt. 
Luplow v. Luplow, 450 S.W.3d 105, 2014 Tenn. 
App. LEXIS 355 (Tenn. Ct. App. June 19, 2014). 

Trial court did not err in dividing the marital 
debt incurred as a result of the parties’ child’s 
private school tuition because there was no 
requirement the wife consent to the child’s 
enrollment in private school and the husband 
incurred the tuition debt by borrowing the 
money from his mother and signing several 
notes to repay the debt; the husband was allo- 
cated two-thirds of the debt and the wife was 
allocated the remaining one-third. Luplow v. 
Luplow, 450 S.W.3d 105, 2014 Tenn. App. 
LEXIS 355 (Tenn. Ct. App. June 19, 2014). 

Trial court did not err in dividing debt from 
three credit cards that accrued during the mar- 
riage, wherein the cards were in the wife’s 
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name jointly with her father’s business, be- 
cause the wife used all three cards for “personal 
and business” use, and the wife’s use of the 
cards for business purposes was sufficient to 
support allocation of the marital debt on two of 
the cards to the wife. Luplow v. Luplow, 450 
S.W.3d 105, 2014 Tenn. App. LEXIS 355 (Tenn. 
Ct. App. June 19, 2014). 

Marital debt was considered before the mari- 
tal estate was divided given that the wife was 
assigned about $250,000 in debt, the husband 
was assigned $37,000 in debt, and the hus- 
band’s transitional alimony obligation was not 
an allocation of debt. Diffie v. Diffie, — S.W.3d 
—, 2019 Tenn. App. LEXIS 191 (Tenn. Ct. App. 
Apr. 23, 2019). 

In allocating the parties’ marital debt, al- 
though the parties maintained separate ac- 
counts with several credit card companies, the 
trial court failed to recognize that there were 
separate accounts with those companies and 
ruled as if each party had submitted its own 
approximate value. Further, the failure to as- 
sign those debts was not harmless as the court’s 
erroneous property division affected other as- 
pects of the divorce proceeding. Blakemore v. 
Blakemore, — S.W.3d —, 2020 Tenn. App. 
LEXIS 290 (Tenn. Ct. App. June 25, 2020). 


18. Marital Property. 

An interest in a profession may be a marital 
asset. Smith v. Smith, 709 S.W.2d 588, 1985 
Tenn. App. LEXIS 3148 (Tenn. Ct. App. 1985). 

A law practice may be a marital asset but the 
value placed on it does not include the profes- 
sional goodwill of the firm. Smith v. Smith, 709 
S.W.2d 588, 1985 Tenn. App. LEXIS 3148 
(Tenn. Ct. App. 1985). 

A professional license is not itself an item of 
marital property subject to division; however, 
one spouse’s contribution to the other’s profes- 
sional education is one factor to be considered 
by the court in equitably dividing a marital 
estate. Beeler v. Beeler, 715 S.W.2d 625, 1986 
Tenn. App. LEXIS 3008 (Tenn. Ct. App. 1986). 

Alimony of in solido is not awarded from the 
expectation of the future earnings of a profes- 
sional practice, since the amount of such future 
earnings is entirely speculative. Beeler v. 
Beeler, 715 S.W.2d 625, 1986 Tenn. App. LEXIS 
3008 (Tenn. Ct. App. 1986). 

T.C.A. § 36-4-121(b)(1) clearly states that 
“any increase in value during the marriage” of 
certain property shall be included as marital 
property subject to division. The word “any” is 
all inclusive and does not allow an exception 
based on inflation. Ellis v. Ellis, 748 S.W.2d 424, 
1988 Tenn. LEXIS 48 (Tenn. 1988). 

Husband’s right to share the full apprecia- 
tion of the property during the marriage was 
not limited to the amount that he alone had 
contributed to its maintenance and repair, and 
the husband was entitled to share fully in the 
whole appreciation and value of the property 
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during the marriage. Ellis v. Ellis, 748 S.W.2d 
424, 1988 Tenn. LEXIS 48 (Tenn. 1988). 

This section does not require an “equal” divi- 
sion of the marital property but an “equitable” 
division of that property considering the factors 
set out in T.C.A. § 36-4-121(c), and, in some 
cases, the most equitable division would be an 
approximate equal division. Ellis v. Ellis, 748 
S.W.2d 424, 1988 Tenn. LEXIS 48 (Tenn. 1988). 

Gifts by one spouse to another of property 
that would otherwise be classified as marital 
property are the separate property of the recipi- 
ent spouse. Batson v. Batson, 769 S.W.2d 849, 
1988 Tenn. App. LEXIS 593 (Tenn. Ct. App. 
1988). 

Pension benefits earned by a spouse during 
the marriage are marital property even though 
the other spouse did not contribute directly to 
their preservation or appreciation. Batson v. 
Batson, 769 S.W.2d 849, 1988 Tenn. App. 
LEXIS 593 (Tenn. Ct. App. 1988). 

The portion of a spouse’s pension or other 
retirement benefit attributable to creditable 
service prior to the marriage is separate prop- 
erty. Batson v. Batson, 769 S.W.2d 849, 1988 
Tenn. App. LEXIS 593 (Tenn. Ct. App. 1988). 

Professional good will is not a marital asset 
that would be accounted for in making an 
equitable distribution of the marital estate. 
Hazard v. Hazard, 833 S.W.2d 911, 1991 Tenn. 
App. LEXIS 928 (Tenn. Ct. App. 1991). 

Trial judge correctly characterized the prop- 
erty of residence as marital where husband 
testified that one of the reasons he bought the 
house was so they could have a family situation 
with son coming over, and, when asked whether 
he intended to have that house for the family, 
he responded “for a family, yes,” and wife testi- 
fied that upon purchasing the home she 
planned to live the rest of her life there and 
make a family and a home. McClellan v. Mc- 
Clellan, 873 S.W.2d 350, 1993 Tenn. App. 
LEXIS 654 (Tenn. Ct. App. 1993). 

Where husband inherited and brought into 
the marriage approximately $120,000 and vir- 
tually the entire amount was spent during the 
marriage, there was no error by the trial court 
in awarding the marital home, having little or 
no equity, to husband as a division of the 
marital estate. McClellan v. McClellan, 873 
S.W.2d 350, 1993 Tenn. App. LEXIS 654 (Tenn. 
Ct. App. 1993). 

Trial court did not err in its division of 
marital property by awarding wife only 45 
percent of the parties’ marital assets and 55 
percent to husband where the court found that 
the wife had not been a full partner at all times 
in the marriage business, and left the husband 
during different periods of time during the 
marriage. Koch v. Koch, 874 S.W.2d 571, 1993 
Tenn. App. LEXIS 662 (Tenn. Ct. App. 1993). 

The classification of property as “marital 
property” within the meaning of this section 
serves no purpose until after parties have filed 
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a state court action for divorce and the state 
court exercises its jurisdiction to classify the 
property of the parties in connection with the 
granting of a divorce. Blair v. Hohenberg (In re 
Hohenberg), 174 B.R. 487, 1994 Bankr. LEXIS 
1748 (Bankr. W.D. Tenn. 1994). 

“Marital property,” within the meaning of 
this section is not a preexisting property inter- 
est, and the concept has no real meaning out- 
side of the realm of marital dissolution. Blair v. 
Hohenberg (In re Hohenberg), 174 B.R. 487, 
1994 Bankr. LEXIS 1748 (Bankr. W.D. Tenn. 
1994). 

Property acquired by spouses during mar- 
riage does not automatically become marital 
property simply because it was acquired during 
marriage; the parties must first request the 
court to divide the property as part of formal 
divorce proceedings. Moreover, it is clear that 
marital property and jointly-owned property 
are not equivalent terms. Spence v. Allstate Ins. 
Co., 883 S.W.2d 586, 1994 Tenn. LEXIS 251 
(Tenn. 1994). 

Where insureds, husband and wife, had not 
requested the court to divide their property as 
part of divorce proceedings, the concept of 
“marital property” did not apply and the hus- 
band, an innocent co-insured, had a separate 
interest in property destroyed in a fire. A mari- 
tal dissolution agreement provided that the 
parties had property in his or her possession at 
the time of the execution of the agreement and, 
while the agreement did not become effective 
until after the date of the fire, it manifested the 
intentions of the parties with regard to owner- 
ship of the property. Spence v. Allstate Ins. Co., 
883 S.W.2d 586, 1994 Tenn. LEXIS 251 (Tenn. 
1994). 

Appreciation of stocks owned by husband 
prior to marriage was properly classified as 
marital property where wife substantially con- 
tributed to the stocks’ preservation and appre- 
ciation not only by her indirect contributions as 
homemaker, wage earner, parent, and family 
financial manager, but by her direct contribu- 
tions as monitor of the stocks during the period 
of her employment with a brokerage firm. Wade 
v. Wade, 897 S.W.2d 702, 1994 Tenn. App. 
LEXIS 388 (Tenn. Ct. App. 1994), rehearing 
denied, 897 S.W.2d 702, 1994 Tenn. App. LEXIS 
703 (Tenn. Ct. App. 1994), appeal denied, — 
S.W.2d —, 1995 Tenn. LEXIS 155 (Tenn. 1995). 

Husband’s interest in a business given to him 
by his father was marital property where the 
wife made substantial indirect contributions to 
such interest in her role as homemaker and 
wage earner. Brown v. Brown, 913 S.W.2d 168, 
1994 Tenn. App. LEXIS 711 (Tenn. Ct. App. 
1994). 

A tract of land was not marital property 
where it was acquired by the husband as a 
vested remainder subject to life estates in the 
husband’s parents and was owned by him be- 
fore marriage and where the wife did not con- 
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tribute to the preservation and appreciation of 
the property because the sole cause of an in- 
crease in the value was the construction of a 
highway across the land. Harrison v. Harrison, 
912 S.W.2d 124, 1995 Tenn. LEXIS 765 (Tenn. 
1995), rehearing denied, — S.W.2d —, 1996 
Tenn. LEXIS 54 (Tenn. Jan. 22, 1996). 

Tracts of land acquired by husband during 
the course of the marriage and conveyed by him 
before any claim for alimony was pending or 
decree for alimony was entered for adequate 
consideration without intent to defraud did not 
constitute marital property. Denton v. Denton, 
902 S.W.2d 930, 1995 Tenn. App. LEXIS 64 
(Tenn. Ct. App. 1995). 

Trial court did not err in making an equal 
division of the marital home where the hus- 
band failed to rebut the presumption that when 
the property was acquired as joint tenants, the 
purchasing spouse made a gift to the marital 
estate. Kincaid v. Kincaid, 912 S.W.2d 140, 
1995 Tenn. App. LEXIS 309 (Tenn. Ct. App. 
1995). 

Husband’s contractual rights as an insurance 
agent were properly considered as part of the 
marital estate at their present value. Ray v. 
Ray, 916 S.W.2d 469, 1995 Tenn. App. LEXIS 
611 (Tenn. Ct. App. 1995). 

It is well established that the trial court’s 
division of the marital estate need not be equal 
to be equitable. Generally, the fairness of the 
property division is judged upon its final re- 
sults. Watters v. Watters, 959 S.W.2d 585, 1997 
Tenn. App. LEXIS 441 (Tenn. Ct. App. 1997). 

The property interests identified in T.C.A. 
§ 36-4-121(b)(1)(B) are simply illustrative of 
the types of intangible property interests that 
may be classified as “marital property.” Gragg 
v. Gragg, 12 S.W.3d 412, 2000 Tenn. LEXIS 55 
(Tenn. 2000). 

Other types of property interests that are 
similar to those enumerated in this section 
should also be considered marital property. 
Gragg v. Gragg, 12 S.W.3d 412, 2000 Tenn. 
LEXIS 55 (Tenn. 2000). 

Under T:C.A. § 36-4-121(b)(1)(B), once the 
threshold condition of a substantial contribu- 
tion to the preservation and appreciation of 
property is satisfied, the entirety of the in- 
crease in value is marital property. Husband’s 
marital property interest was not limited to the 
amount of appreciation of real property that 
could be traced to his efforts. Denton v. Denton, 
33 S.W.3d 229, 2000 Tenn. App. LEXIS 343 | 
(Tenn. Ct. App. 2000). 

Parties were married on December 28, 1990, 
and the divorce hearing was held on November 
16, 1999; thus, pursuant to T.C.A. § 36-4- 
121(a)(1), those dates were appropriate for the 
determination of marital property and its equi- 
table division. Lee v. Lee, 66 S.W.3d 837, 2001 
Tenn. App. LEXIS 465 (Tenn. Ct. App. 2001). 

Because marital property is to be valued as of 
a date as near as reasonably possible to the 





457 


final divorce hearing date pursuant to T.C.A. 
§ 36-4-121(b)(1)(A), payments that husband 
made to wife before the court ordered alimony 
pendente lite were voluntary and not part of a 
division of marital property. Manis v. Manis, 49 
S.W.3d 295, 2001 Tenn. App. LEXIS 48 (Tenn. 
Ct. App. 2001), review or rehearing denied, — 
S.W.3d —, 2001 Tenn. LEXIS 534 (Tenn. 2001). 

Trial court erred in classifying portions of one 
spouse’s pre-marital investment accounts as 
separate property as they became inextricably 
commingled with marital property. Eldridge v. 
Eldridge, 137 S.W.3d 1, 2002 Tenn. App. LEXIS 
583 (Tenn. Ct. App. 2002), appeal denied, — 
S.W.3d —, 2003 Tenn. LEXIS 247 (Tenn. Mar. 
10, 2003). 

Only marital property is equitably divided as 
part of the marital estate, under T.C.A. § 36-4- 
121(a)(1). Flannary v. Flannary, 121 S.W.3d 
647, 2003 Tenn. LEXIS 1199 (Tenn. 2003). 

When a husband withdrew funds from a 
savings account jointly owned with his wife and 
placed those funds in a bedroom drawer, after 
which they were missing when the husband 
went to redeposit them, the funds were not 
marital property, under T.C.A. § 36-4- 
121(b)(1)(A), because they were not owned by 
either of the parties as of the date the com- 
plaint for divorce was filed. Flannary v. Flan- 
nary, 121 S.W.3d 647, 2003 Tenn. LEXIS 1199 
(Tenn. 2003). 

In a dissolution of marriage case, a court did 
not err in its division of marital assets with 
respect to contributions to the husband’s retire- 
ment plan and dental equipment where, for the 
entire period of time preceding the divorce, the 
wife cared for the parties’ children, and she was 
subsequently awarded primary responsibility 
for the care of one child and responsibility for 
the care of the other on weekends. In addition, 
although the dental equipment was acquired 
during the marriage from the husband’s father, 
and he denied that he was paid any money by 
the husband when he transferred the equip- 
ment, his testimony was evasive and self-con- 
tradictory. Stinson v. Stinson, 161 S.W.3d 438, 
2004 Tenn. App. LEXIS 692 (Tenn. Ct. App. 
2004), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 292 (Tenn. Mar. 21, 2005). 

In a dissolution of marriage case, a court 
erred in its valuation of personal property 
where the wife’s evidence did not support a 
valuation for a boat. In addition, based upon 
the wife’s testimony, it was appropriate to re- 
duce the value assigned to the marital furni- 
ture which were awarded to the husband. Stin- 
son v. Stinson, 161 S.W.3d 438, 2004 Tenn. App. 
LEXIS 692 (Tenn. Ct. App. 2004), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 292 
(Tenn. Mar. 21, 2005). 

Both a marital dissolution agreement and a 
quitclaim deed were transparent attempts by a 
husband to keep the marital home out of the 
marital estate, but the documents failed to 
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accomplish their desired effect because no mat- 
ter where the current legal title to the property 
was, the property remained marital property 
because it was the parties’ home; thus, the trial 
court properly classified the real property 
where the house once stood and the insurance 
proceeds from the destruction of the house as 
marital property. Altman v. Altman, 181 S.W.3d 
676, 2005 Tenn. App. LEXIS 207 (Tenn. Ct. 
App. 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 1016 (Tenn. Oct. 31, 2005). 

Court disagreed with a husband’s valuation 
of the marital residence because under T.C.A. 
§ 36-4-121(b), the value of the residence was 
determined at the time of the divorce and the 
future costs associated with rebuilding the 
home were not part of the equation. Altman v. 
Altman, 181 S.W.3d 676, 2005 Tenn. App. 
LEXIS 207 (Tenn. Ct. App. 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 1016 
(Tenn. Oct. 31, 2005). 

Court did not err in its marital property 
division where the evidence showed that it was 
a 36 year marriage and that the wife contrib- 
uted to the marriage by being a homemaker, 
raising the parties’ two children, and helping 
out on the family farm, among other things. In 
addition, the real property at issue was ac- 
quired during the marriage and much of that 
property was purchased either through cash 
and loan transactions using marital funds, or 
by exchanging marital property for the new 
property and, thus, constituted marital prop- 
erty, whether the wife’s name appeared on the 
deeds or not. Morton v. Morton, 182 S.W.3d 821, 
2005 Tenn. App. LEXIS 491 (Tenn. Ct. App. 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 1167 (Tenn. 2006). 

Trial court did not err in classifying a hus- 
band’s pre-divorce lump sum workers’ compen- 
sation award of $141,642 as marital property 
because the appellate court was unable to de- 
termine from the record whether the $141,642, 
or any portion thereof, replaced the husband’s 
post-divorce wages as he had claimed. Bilyeu v. 
Bilyeu, 196 S.W.3d 131, 2005 Tenn. App. LEXIS 
741 (Tenn. Ct. App. 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 540 (Tenn. 2006). 

By executing a quit claim deed to the marital 
home just before the wife filed for divorce, the 
husband did not intend to make a gift of his 
interest in the property to her and the trial 
court did not err in finding that the insurance 
proceeds after the house and contents burned 
were marital property to which the husband 
was entitled to his share; the trial court con- 
cluded that the husband executed the quit 
claim deed not as a gift, but as part of the wife’s 
scheme to deprive him of his marital interest in 
the home and the contents. Davis v. Davis, 223 
S.W.3d 233, 2006 Tenn. App. LEXIS 739 (Tenn. 
Ct. App. 2006), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 419 (Tenn. Apr. 16, 2007). 
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In an action in which the husband appealed 
the circuit court for Rutherford County’s divi- 
sion of marital property, the amount of the 
award of rehabilitative alimony to the wife, and 
the grant of divorce to the wife based on the 
husband’s adultery, the trial court did not err in 
its apportionment of marital property where: 
(1) The instant court did not agree with the 
husband’s conclusion that the trial court failed 
to consider tax consequences and debts associ- 
ated with assets awarded in this divorce; and 
(2) While acknowledging that almost all of the 
marital assets were acquired through the ef- 
forts of the husband, the trial court also recog- 
nized that the wife aided the husband in 
achieving his professional goals and current 
earning capacity. Jekot v. Jekot, 232 S.W.3d 
744, 2007 Tenn. App. LEXIS 6 (Tenn. Ct. App. 
Jan. 3, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 475 (Tenn. May 14, 2007). 

Trial court did not abuse its discretion when 
it classified a pickup truck as marital property 
because there was a paucity of evidence on the 
issue of the classification of the pickup truck, 
how it was titled, and the only evidence in the 
record was a document introduced into evi- 
dence by the wife listing assets and other 
matters that reflected the truck as a “marital” 
asset. Oakes v. Oakes, 235 S.W.3d 152, 2007 
Tenn. App. LEXIS 160 (Tenn. Ct. App. Mar. 26, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 708 (Tenn. Aug. 13, 2007). 

In a divorce case, the evidence did not sup- 
port the ex-husband’s contention that his inter- 
est in the Boca Raton house was separate 
property because it was a gift from his parents, 
as it was essentially undisputed that the hus- 
band was an owner of record of the property, 
and that for 20 years he used marital funds to 
pay the mortgage on the property; that evi- 
dence was sufficient to support the trial court’s 
decision to classify the husband’s interest in 
the house as marital property. Owens v. Owens, 
241 S.W.3d 478, 2007 Tenn. App. LEXIS 178 
(Tenn. Ct. App. Mar. 29, 2007), appeal denied, 
— §.W.3d —, 2007 Tenn. LEXIS 817 (Tenn. 
Sept. 17, 2007). 

Holding that each debtor could claim a per- 
sonal property exemption in vehicles pursuant 
to T.C.A. § 26-2-103 which were owned as 
tenants by the entireties, even though the cer- 
tificates of title reflected only that wife was the 
registered owner, comported with the definition 
of “marital property” set forth in T.C.A. § 36-4- 
121 concerning the distribution of assets in a 
divorce. In re Hensley, 393 B.R. 186, 2008 
Bankr. LEXIS 2493 (Bankr. E.D. Tenn. Aug. 12, 
2008). 

Although marital residence purchased by the 
husband prior to the marriage was considered 
separate property under T.C.A. § 36-4- 
121(b)(2)(A)-(C), its increase in value during 
the parties’ marriage was deemed marital prop- 
erty because of the wife’s substantial contribu- 
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tions under T.C.A. § 36-4-121(b)(1)(B) to the 
preservation and appreciation of the marital 
residence. Summer v. Summer, 296 S.W.3d 57, 
2008 Tenn. App. LEXIS 222 (Tenn. Ct. App. Apr. 
10, 2008). 

Classification of the husband’s and wife’s 
assets as marital property was appropriate 
under T.C.A. § 36-4-121(b)(1)(A), (B) because 
any guitars purchased with the husband’s 
separate assets had been inextricably mingled 
with marital property; although some guitars 
had been bought with separate funds, it was 
not clear if any of those guitars remained in the 
collection. Summer v. Summer, 296 S.W.3d 57, 
2008 Tenn. App. LEXIS 222 (Tenn. Ct. App. Apr. 
10, 2008). 

Appellate court was unable to conclude that 
evidence preponderated against the implicit 
conclusion that wife made substantial contribu- 
tions to the preservation and appreciation of 
farm land at issue under T.C.A. § 36-4- 
121(b)(1)(B); husband not only advanced crop 
production expenses to the tenant farmer, but 
he and the wife apparently bore the risk as 
well, agreeing to split the proceeds rather than 
collect a fixed rent. Fickle v. Fickle, 287 S.W.3d 
723, 2008 Tenn. App. LEXIS 479 (Tenn. Ct. 
App. Aug. 19, 2008). 

In a divorce case, division of property was 
proper because trial court correctly classified a 
house as marital property because husband 
purchased the property prior to the final hear- 
ing held in the case; additionally, wife’s ability 
to seek employment outside the home was 
limited due to her education, experience, and 
health issues, and husband enjoyed a success- 
ful career. Lofton v. Lofton, 345 S.W.3d 913, 
2008 Tenn. App. LEXIS 784 (Tenn. Ct. App. 
Dec. 30, 2008). 

Husband failed to present sufficient evidence 
to overcome the presumption that his interest 
in a railroad company property was marital 
property, rather than a gift, where the evidence 
did not preponderate against a finding that the 
husband received his interest in a company 
property not as a mere gift but as an incentive 
to return to work for his father given the 
circumstances, history, and timing of the prop- 
erty’s acquisition and development and his re- 
turn to work. Tarver v. Tarver, — S.W.3d —, 
2019 Tenn. App. LEXIS 128 (Tenn. Ct. App. 
Mar. 13, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 429 (Tenn. Aug. 21, 2019). 

Because the parties elected to reinvest the 
dividends from Class A shares to purchase 
more shares, the shares of Class A stock pur- 
chased during the marriage were marital prop- 
erty, but on the other hand, the dividends from 
the Class B shares were used as received to 
support the family’s lifestyle, and thus there 
was no need for the trial court to divide them. 
Spergl v. Spergl, — S.W.38d —, 2019 Tenn. App. 
LEXIS 235 (Tenn. Ct. App. May 16, 2019). 
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Trial court had subject matter jurisdiction 
and properly exercised that jurisdiction to or- 
der marital property in Gaza sold and the 
proceeds equitably distributed where the gra- 
vamen of the wife’s complaint was a divorce 
matter. Sekik v. Abdelnabi, — S.W.3d —, 2021 
Tenn. App. LEXIS 10 (Tenn. Ct. App. Jan. 13, 
2021). 

Trial court had properly divided the marital 
property where it considered the relevant fac- 
tors for which the parties had introduced proof, 
and there was evidence that both parties had 
contributed to the maintenance and upkeep of 
the marital home. Haltom v. Haltom, — S.W.3d 
—, 2021 Tenn. App. LEXIS 56 (Tenn. Ct. App. 
Feb. 11, 2021). 


14. —Findings. 

Trial court’s classification of a fifth wheel 
camper as marital property because its finding 
that a husband and a wife owned the camper 
when the divorce action was initiated was sup- 
ported by the wife’s testimony, her aunt’s testi- 
mony, photographs, and documentary evidence; 
the husband pointed to nothing in the record 
other than his own testimony that contradicted 
the trial court’s finding. Parker v. Parker, — 
S.W.3d —, 2019 Tenn. App. LEXIS 173 (Tenn. 
Ct. App. Apr. 9, 2019). 

Trial court’s division of marital property was 
vacated, and a remand was appropriate be- 
cause the trial court did not make a finding 
regarding the value of any of the assets, includ- 
ing those assigned to the wife as her separate 
property, and those upon which the parties 
disagreed as to their value; the trial court’s 
order did not refer to subsection, or make a 
finding regarding any of the factors prescribed 
therein. Long v. Long, — S.W.3d —, 2019 Tenn. 
App. LEXIS 409 (Tenn. Ct. App. Aug. 23, 2019). 

Ruling that a wife’s interest in a partnership 
was marital was vacated because the trial court 
did not make a finding regarding whether the 
wife met her burden to prove it was a gift, and 
it made no finding regarding whether the hus- 
band made a substantial contribution to the 
preservation and appreciation of the partner- 
ship interest; the trial court did not make any 
findings regarding whether the wife’s partner- 
ship interest was converted to marital property 
by commingling or transmutation. Long v. 
Long, — S.W.3d —, 2019 Tenn. App. LEXIS 409 
(Tenn. Ct. App. Aug. 23, 2019). 

Trial court did not err in considering the 
value of the property, which it awarded to the 
husband, when dividing the parties’ marital 
property because the parties did not dispute 
that they acquired a one-half interest in the 
property during the course of their marriage 
and the husband failed to prove that the prop- 
erty was separate property despite the fact that 
the wife signed a quit claim deed transferring 
her interest in the property to the husband. 
Climer v. Climer, — S.W.3d —, 2020 Tenn. App. 
LEXIS 33 (Tenn. Ct. App. Jan. 29, 2020). 
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Trial court erred in awarding a wife a lien to 
secure the wife’s alimony in solido payment 
against various parcels of real property because 
the parcels were owned by limited liability 
companies which the husband owned and not 
by the husband, individually. Barton v. Barton, 
— §.W.3d —, 2020 Tenn. App. LEXIS 502 
(Tenn. Ct. App. Nov. 10, 2020). 

When a husband’s interest in a limited liabil- 
ity company (LLC) was acquired during the 
marriage, because the trial court treated the 
contractual claim which the LLC was pursuing 
against the United States Government as an 
asset of the husband, separate from the value of 
the marital interest in the LLC, the value of the 
LLC and the net martial business interests 
were not accurately computed. Barton v. Bar- 
ton, — S.W.3d —, 2020 Tenn. App. LEXIS 502 
(Tenn. Ct. App. Nov. 10, 2020). 


15. Dissipation of Marital Assets. 

Court did not err in its distribution of marital 
property, because the wife presented no evi- 
dence that the husband’s extra income was 
“stashed” for his personal use, with deliberate 
intent to deprive the wife of access to it after 
the divorce, and the total distribution to the 
husband and to the wife was equitable. Burden 
v. Burden, 250 S.W.3d 899, 2007 Tenn. App. 
LEXIS 611 (Tenn. Ct. App. Sept. 26, 2007), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
133 (Tenn. Feb. 25, 2008). 

Husband did not engage in dissipation be- 
cause, although he admitted that he spent 
$25,000 on his girlfriend, the husband had 
spent money on similar travel and meals prior 
to the separation, and the wife indirectly ben- 
efitted because the husband was able to provide 
the wife temporary support while the parties 
were separated. Watson v. Watson, 309 S.W.3d 
483, 2009 Tenn. App. LEXIS 355 (Tenn. Ct. 
App. May 27, 2009), rehearing denied, 309 
S.W.3d 483, 2009 Tenn. App. LEXIS 906 (Tenn. 
Ct. App. Aug. 6, 2009), appeal denied, — S.W.3d 
—, 2010 Tenn. LEXIS 206 (Tenn. Feb. 22, 
2010). 

Trial court did not err in finding a father 
dissipated the marital estate, T.C.A. § 36-4- 
121(c)(5), regarding an $81,000 payment to the 
father’s former attorney because the funds 
were used to develop a civil suit against the 
mother for parental alienation syndrome and 
such an atypical and wasteful expenditure of 
marital funds, made with the intent of filing a 
civil suit against a spouse, in no way benefitted 
the marriage and clearly amounted to dissipa- 
tion. Beyer v. Beyer, 428 S.W.3d 59, 2013 Tenn. 
App. LEXIS 229 (Tenn. Ct. App. Apr. 5, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
827 (Tenn. Oct. 16, 2013). 

Trial court erred in finding a father dissi- 
pated the marital estate, T.C.A. § 36-4- 
121(c)(5), by depleting the parties’ savings ac- 
count valued at $45,000 because beyond the 
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mother’s mere allegations, the only portion of 
the record cited by the mother to support her 
position was father’s own testimony that “a 
good chunk of that money has gone to paying 
for, you know, this divorce in one form or 
fashion or another”; the mother failed to pres- 
ent any evidence to show that the father dissi- 
pated the funds. Beyer v. Beyer, 428 S.W.3d 59, 
2013 Tenn. App. LEXIS 229 (Tenn. Ct. App. Apr. 
5, 2013), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 827 (Tenn. Oct. 16, 2013). 

Trial court did not err in finding a father 
dissipated the marital estate, T.C.A. § 36-4- 
121(c)(5), regarding an unreasonable amount of 
attorney’s fees paid because the father’s actions 
caused him to incur an unnecessary and exces- 
sive amount of attorney’s fees that he paid with 
marital funds. Beyer v. Beyer, 428 S.W.3d 59, 
2013 Tenn. App. LEXIS 229 (Tenn. Ct. App. Apr. 
5, 2013), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 827 (Tenn. Oct. 16, 2013). 

Trial court erred in finding a father dissi- 
pated the marital estate, T.C.A. § 36-4- 
121(c)(5), by repaying $50,300 in loans to his 
parents because absent the trial court’s state- 
ments that the payments were in violation of 
its orders, the record contained no findings or 
evidence that supported the trial court’s conclu- 
sion; the trial court’s criminal contempt finding 
based on the father’s repayment of the loans 
was overturned. Beyer v. Beyer, 428 S.W.3d 59, 
2013 Tenn. App. LEXIS 229 (Tenn. Ct. App. Apr. 
5, 2013), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 827 (Tenn. Oct. 16, 2013). 

Trial court’s determination of dissipation did 
not appear to be analyzed under the appropri- 
ate standard, and the trial court’s reasoning 
rested on whether the parties were placed in 
“financial strain,” which is not an element 
courts consider when making a determination 
of dissipation; the case was remanded for spe- 
cific findings of fact and conclusions of law. 
Babcock v. Babcock, — S.W.3d —, 2015 Tenn. 
App. LEXIS 105 (Tenn. Ct. App. Mar. 9, 2015). 

Trial court did not offset half of a husband’s 
investment losses as a dissipation of marital 
assets because it merely took his day-trading 
losses into consideration along with other rel- 
evant statutory factors; irrespective of whether 
the trial court mischaracterized the husband’s 
stock trading as a “dissipation” of marital as- 
sets or a failure to preserve the marital prop- 
erty, that fact alone did not undermine the 
validity of the manner in which it divided the 
parties’ marital estate. Pack v. Pack, — S.W.3d 
—, 2019 Tenn. App. LEXIS 206 (Tenn. Ct. App. 
Apr. 30, 2019). 

Trial court’s division of the marital estate 
was affirmed where the final decree made clear 
that the court considered the nature and qual- 
ity of the wife’s contributions as a wife or 
homemaker to the preservation or appreciation 
of the parties’ marital assets, including a busi- 
ness, prior to and after the parties separated in 
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2011; it then proceeded to weigh all factors, 
resulting in a division of the marital estate in 
which the husband received the greater por- 
tion. Middendorf v. Middendorf, — S.W.3d —, 
2019 Tenn. App. LEXIS 323 (Tenn. Ct. App. 
June 27, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 575 (Tenn. Dec. 4, 2019). 

Evidence did not preponderate against the 
finding that the husband dissipated over 
$215,000 in marital assets; the wife met her 
burden of proof showing dissipation by the 
husband, which shifted the burden to him to 
demonstrate that his expenditures were appro- 
priate, yet he offered nothing to contradict the 
wife’s evidence. Wise v. Bercu, — S.W.3d —, 
2019 Tenn. App. LEXIS 479 (Tenn. Ct. App. 
Sept. 30, 2019). 

Trial court did not err in treating a portion of 
the shareholder loans from the family business 
to the husband as dissipation given the hus- 
band’s continued extravagant spending after 
the divorce proceeding was initiated, and the 
T.C.A. § 36-4-106 charge to preserve the mari- 
tal estate. Sima Khayatt Kholghi v. Aliabadi, — 
S.W.3d —, 2020 Tenn. App. LEXIS 417 (Tenn. 
Ct. App. Sept. 18, 2020). 

Trial court did not impose liability against a 
husband’s brother and sister-in-law for engag- 
ing in a civil conspiracy with the husband to 
dissipate marital assets because the wife did 
not allege that the brother and sister-in-law 
dissipated marital assets; the wife alleged that 
the brother and sister-in-law conspired to con- 
vey marital property and keep the funds result- 
ing from that sale away from the wife. Sekik v. 
Abdelnabi, — S.W.3d —, 2020 Tenn. App. 
LEXIS 516 (Tenn. Ct. App. Nov. 18, 2020), 
vacated, — S.W.3d —, 2021 Tenn. App. LEXIS 
11 (Tenn. Ct. App. Jan. 12, 2021), substituted 
opinion, — S.W.3d —, 2021 Tenn. App. LEXIS 
10 (Tenn. Ct. App. Jan. 13, 2021). 

Wife failed to meet her burden at trial to 
prove dissipation by a preponderance of the 
evidence concerning loans from the corporation 
to the husband because, even though the dras- 
tic increase in loans, coupled with the timing of 
the wife?s filing for divorce, raised questions 
concerning the purpose of the loans, there was 
no evidence concerning how the funds were 
used. Amacher v. Amacher, — S.W.3d —, 2021 
Tenn. App. LEXIS 27 (Tenn. Ct. App. Jan. 29, 
2021). 

Trial court did not err by failing to find that 
the husband dissipated marital assets by trans- 
ferring proceeds from the sale of corporate 
assets in the amount of $150,000 to the parties? 
son eight months before the wife filed for di- 
vorce because the evidence did not preponder- 
ate against the trial courts? conclusion that the 
husband?s testimony was not impeached that 
he used the money to pay family bills and the 
son denied the receipt of funds for his use. 
Amacher v. Amacher, — 8.W.3d —, 2021 Tenn. 
App. LEXIS 27 (Tenn. Ct. App. Jan. 29, 2021). 
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16. Dissolution of Marital Property. 

When a husband withdrew funds from a 
savings account held jointly with his wife and 
placed the funds in a bedroom drawer, after 
which the funds were missing, while the funds 
were not marital property, the husband’s care- 
less handling of them could be considered the 
dissipation of a marital asset, under T.C.A. 
§ 36-4-121(c)(5), which would be relevant to 
the division of property that was part of the 
parties’ marital estate. Flannary v. Flannary, 
121 S.W.3d 647, 2003 Tenn. LEXIS 1199 (Tenn. 
2003). 

Three adjustments had to be made to the 
trial court’s division of the marital estate: (1) 
The value of the ex-husband’s interest in the 
Boca Raton house at the time of the divorce was 
increased from $20,000 to $97,000; (2) The 
parties’ interest in the first partnership was 
awarded to the ex-wife; and (3) The parties’ 
interest in the second partnership was awarded 
to the husband; the modified division of the 
marital estate properly balanced the factors in 
T.C.A. § 36-4-121(c), particularly the wife’s 
age, her longtime status and contributions as a 
homemaker, and the difference between her 
and the husband’s anticipated social security 
benefits. Owens v. Owens, 241 S.W.3d 478, 2007 
Tenn. App. LEXIS 178 (Tenn. Ct. App. Mar. 29, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 817 (Tenn. Sept. 17, 2007). 

Appellate court was unable to find that trial 
court abused discretion or that overall property 
distribution was not equitable because trial 
court correctly valued the husband’s 401k as of 
a date as near as reasonably possible to the 
final divorce hearing when the wife and the 
husband were not legally separated prior to 
trial, and the house was not subject to classifi- 
cation and distribution in the divorce, when the 
agreement constituted a rent-to-own contract 
on the house and neither party had any owner- 
ship interest in the house. Bunch v. Bunch, 281 
S.W.3d 406, 2008 Tenn. App. LEXIS 374 (Tenn. 
Ct. App. June 30, 2008), appeal denied, — 
S.W.3d —, 2009 Tenn. LEXIS 171 (Tenn. Jan. 
20, 2009). 


17. —Bankruptcy of Spouse. 

The term “marital property” and its concepts 
do not grant the bankruptcy court any author- 
ity to divest “marital property” out of one 
spouse and place it in the bankruptcy estate; 
bankruptcy estate property is not created as a 
result of post-bankruptcy classification of prop- 
erty as “marital property,” except for the lim- 
ited purposes of the section of Bankruptcy Code 
providing that, in the case of a property settle- 
ment or divorce, property included in the bank- 
ruptcy estate is that acquired by the debtor 
within 180 days of commencement of the bank- 
ruptcy case. Blair v. Hohenberg (In re Hohen- 
berg), 174 B.R. 487, 1994 Bankr. LEXIS 1748 
(Bankr. W.D. Tenn. 1994). 
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A bankruptcy estate acquired no property 
interest in a nondebtor spouse’s separately 
owned and titled business assets merely be- 
cause the property was subject to possible clas- 
sification as “marital property” under this sec- 
tion; the trustee would be required to assert 
either an avoidance or other bankruptcy or 
nonbankruptcy cause of action against the 
spouse. Blair v. Hohenberg (In re Hohenberg), 
174 B.R. 487, 1994 Bankr. LEXIS 1748 (Bankr. 
W.D. Tenn. 1994). 


18. —Pensions. 

Pension interests that accrue during a mar- 
riage are considered as marital property re- 
gardless of whether the interest is vested or 
nonvested, mature or unmature, or contribu- 
tory or noncontributory; the only requirement 
is that the employee spouse acquired the inter- 
est during the marriage. Kendrick v. Kendrick, 
902 S.W.2d 918, 1994 Tenn. App. LEXIS 658 
(Tenn. Ct. App. 1994). 

Vested and nonvested military pension rights 
should be valued and distributed using the 
same principles and procedures used to value 
and distribute other public and private pension 
rights. Kendrick v. Kendrick, 902 S.W.2d 918, 
1994 Tenn. App. LEXIS 658 (Tenn. Ct. App. 
1994). 

Any procedure used to value and distribute 
pension rights must be consistent with this 
section. There are four principles to assist in 
the process: (1) Pension rights accrued during 
marriage will be classified as marital property 
even though the nonemployee spouse did not 
make direct contributions to the increase in the 
pension’s value; (2) Only pension rights accru- 
ing during the marriage will be considered 
marital property; (3) Difficulty in valuing pen- 
sion rights has no bearing on the classification 
of the pension as marital property; (4) Pension 
rights must be valued as of a date as near as 
possible to the final divorce hearing date. Ken- 
drick v. Kendrick, 902 S.W.2d 918, 1994 Tenn. 
App. LEXIS 658 (Tenn. Ct. App. 1994). 

Anticipated social security benefits are not 
part of the marital estate because they are not 
vested. Reymann v. Reymann, 919 8.W.2d 615, 
1995 Tenn. App. LEXIS 793 (Tenn. Ct. App. 
1995). 

An interest in a retirement benefit, vested or 
unvested, accruing during a marriage, is mari- 
tal property subject to division. Cohen v. Cohen, 
937 S.W.2d 823, 1996 Tenn. LEXIS 567 (Tenn. 
1996). 

Husband’s contributions from his salary to 
separate property retirement accounts were 
marital property subject to divisions. Wilson v. 
Moore, 929 S.W.2d 367, 1996 Tenn. App. LEXIS 
264 (Tenn. Ct. App. 1996). 

Retirement benefits that “accrued” during 
the marriage included amounts that accrued on 
husband’s premarital contribution to his retire- 
ment plan, although the premarital contribu- 
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tion itself remained husband’s separate prop- 
erty. Umstot v. Umstot, 968 S.W.2d 819, 1997 
Tenn. App. LEXIS 606 (Tenn. Ct. App. 1997). 

Retirement benefits, as marital property, are 
subject to the same considerations as other 
property during the equitable division, and 
such division need not be mathematically pre- 
cise but must reflect essential fairness in light 
of the facts. Kinard v. Kinard, 986 S.W.2d 220, 
1998 Tenn. App. LEXIS 543 (Tenn. Ct. App. 
1998), modified, 986 S.W.2d 220, 1998 Tenn. 
App. LEXIS 598 (Tenn. Ct. App. 1998). 

Trial court’s amendment insofar as it re- 
flected the wife’s receipt of 1/2 of the 7/30 
marital portion of the husband’s pension was 
appropriate; however, the award should be 
maintained as a percentage to ensure the wife’s 
receipt of the full value of the award without 
need to return to the court for continued 
amendments. Blakemore v. Blakemore, — 
S.W.3d —, 2020 Tenn. App. LEXIS 290 (Tenn. 
Ct. App. June 25, 2020). 


19. Dissolution Agreements. 

A dissolution agreement that stated that 
spousal support and alimony were specifically 
in consideration of the wife waiving any right to 
the husband’s military retirement retained its 
contractual nature because it constituted the 
division of marital property and did not consti- 
tute alimony in futuro, and thus the agreement 
was not subject to modification by the court. 
Towner v. Towner, 858 S.W.2d 888, 1993 Tenn. 
LEXIS 251 (Tenn. 1993). 

In their 2000 divorce, the wife and the hus- 
band executed a marital dissolution agreement 
(MDA), and in 2008, the wife filed a “complaint 
for damages for fraud, deceit, and coercion,” 
alleging the lawyer husband coerced her into 
signing the MDA while she was under the 
influence of alcohol; as to extrinsic fraud, the 
reviewing court, in examining the allegations 
in the complaint in conjunction with the word- 
ing of the MDA, found the wife failed to allege 
sufficient facts to have supported either an 
independent action to set aside the final divorce 
decree under Tenn. R. Civ. P. 60.02 or separate 
common law causes of action for fraud or coer- 
cion. Black v. Black, 166 S.W.3d 699, 2005 Tenn. 
LEXIS 611 (Tenn. 2005). 

Trial court did not err in awarding the wife a 
judgment, in connection with the equitable dis- 
tribution of property, for the amount the hus- 
band owed the wife under the mediated settle- 
ment agreement; the husband failed to 
establish mutual mistake and the trial court 
credited the wife’s testimony on the issue. Lee 
v. Lee, — S.W.3d —, 2021 Tenn. App. LEXIS 35 
(Tenn. Ct. App. Feb. 2, 2021). 


20. Antenuptial Agreement. 

A $25,000 award to plaintiff wife based on the 
appreciation of assets that resulted through the 
joint efforts of the parties during the period of 
the marriage, where plaintiff had contributed 
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to the appreciation of the parties’ assets by 
furnishing them with a residence during the 
marriage, offering her services in the family 
business, and perhaps contributing some per- 
sonal moneys for the accumulation of joint 
assets, constituted a division of jointly-held 
property acquired after marriage and did not 
violate antenuptial agreement regarding divi- 
sion of the parties’ property. Duncan v. Duncan, 
652 S.W.2d 913, 1983 Tenn. App. LEXIS 545 
(Tenn. Ct. App. 1983), overruled, Cary v. Cary, 
937 S.W.2d 777, 1996 Tenn. LEXIS 362 (Tenn. 
1996). 

Antenuptial agreements regarding marital 
property do not violate public policy. Perkinson 
v. Perkinson, 802 S.W.2d 600, 1990 Tenn. 
LEXIS 487 (Tenn. 1990), rehearing denied, — 
S.W.2d —, 1991 Tenn. LEXIS 57 (Tenn. Feb. 4, 
1991). 

Valid antenuptial agreements relating to 
marital property, or separate property an inter- 
est in which may become marital property, will 
be enforced without regard to marital fault. 
Perkinson v. Perkinson, 802 S.W.2d 600, 1990 
Tenn. LEXIS 487 (Tenn. 1990), rehearing de- 
nied, — S.W.2d —, 1991 Tenn. LEXIS 57 (Tenn. 
Feb. 4, 1991). 


21. Separate Property. 

As the spouse’s premarital Individual Retire- 
ment Accounts (IRAs) did not represent de- 
ferred marital compensation, but were funded 
with premarital earnings, the spouse’s pre- 
marital [RAs were not retirement benefits un- 
der T.C.A. § 36-4-121(b)(1)(B). Langschmidt v. 
Langschmidt, 81 S.W.3d 741, 2002 Tenn. 
LEXIS 308 (Tenn. 2002). 

Appreciation in value of an Individual Retire- 
ment Account (IRA) during the marriage may 
be classified as marital property, if both parties 
substantially contributed to the IRAs’ preser- 
vation and appreciation. Langschmidt v. Lang- 
schmidt, 81 S.W.3d 741, 2002 Tenn. LEXIS 308 
(Tenn. 2002). 

Spouse testified to adding the other spouse’s 
name to the bond portfolio account so other 
spouse could have accessible funds when the 
one spouse died, the other spouse did not use 
the account during the couple’s marriage, 
though other spouse used the couple’s other 
jointly named accounts, and no marital funds 
went into the account; thus, the trial court 
properly classified the account as the one 
spouse’s separate property because the pre- 
sumption was rebutted that adding the other 
spouse’s name to the account made it marital 
property. Smith v. Smith, 93 S.W.3d 871, 2002 
Tenn. App. LEXIS 622 (Tenn. Ct. App. 2002). 

Pursuant to T.C.A. § 36-4-121(b)(2)(A), the 
four Individual Retirement Accounts (IRAs) 
that one spouse funded prior to marriage were 
properly classified as separate property; be- 
cause the other spouse did not substantially 
contribute to the preservation and appreciation 
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of those IRAs, they were properly classified as 
the one spouse’s separate property. Smith v. 
Smith, 93 S.W.3d 871, 2002 Tenn. App. LEXIS 
622 (Tenn. Ct. App. 2002). 

Because an accountant was able to determine 
the value of the Individual Retirement Ac- 
counts (IRAs) that was attributable to premari- 
tal deposits and performed a similar analysis 
with regards to the contributions that consisted 
of marital property, the accountant could seg- 
regate the one spouse’s separate property and 
its associated gains from the parties’ marital 
property and its corresponding gains; thus, the 
separate property in those accounts was not 
inextricably commingled with the marital prop- 
erty in the accounts, the trial court erred when 
it classified the appreciation from of the one 
spouse’s premarital deposits in the two IRAs as 
marital property, and only the remaining value 
that was not attributable to the one spouse’s 
premarital deposits was properly classified as 
marital property that was subject to equitable 
distribution. Smith v. Smith, 93 S.W.3d 871, 
2002 Tenn. App. LEXIS 622 (Tenn. Ct. App. 
2002). 

Trial court erred when, in its division of a 
marital estate, it included the parties’ separate 
properties in the division of the marital prop- 
erty, and awarded the marital home to the 
husband; the marital property was to be sold 
and the proceeds were to be divided equally 
between the parties resulting in an equitable 
division of the property comporting with the 
parties intent. Tate v. Tate, 138 S.W.3d 872, 
2003 Tenn. App. LEXIS 593 (Tenn. Ct. App. 
2003), appeal denied, — S.W.3d —, 2004 Tenn. 
LEXIS 79 (Tenn. Jan. 26, 2004). 

Evidence did not preponderate against a trial 
court’s finding that the appreciation in a moth- 
er’s partnership interests were her separate 
property, T.C.A. § 36-4-121(b)(2)(A), because 
the mother’s interests in the partnerships 
themselves were separate property, beyond her 
ownership interest in the partnerships, the 
mother had no significant involvement in the 
partnerships whatsoever, and the father in no 
way contributed to the appreciation in the 
mother’s partnership interests. Beyer v. Beyer, 
428 S.W.3d 59, 2013 Tenn. App. LEXIS 229 
(Tenn. Ct. App. Apr. 5, 2013), appeal denied, — 
S.W.3d —, 2013 Tenn. LEXIS 827 (Tenn. Oct. 
16, 2013). 

Trial court properly determined that a home 
the wife inherited had not transmuted into 
marital property and remained her separate 
property because the home was titled in the 
wife’s name only, one year’s payment of prop- 
erty taxes from marital funds was de minimus, 
and the use of the property to secure a line of 
credit which was taken out during the marriage 
was not evidence of the wife’s intention that the 
property become marital property. Luplow v. 
Luplow, 450 S.W.3d 105, 2014 Tenn. App. 
LEXIS 355 (Tenn. Ct. App. June 19, 2014). 
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Evidence did not preponderate against the 
trial court’s classification of certain jewelry as 
the wife’s separate property. Although the hus- 
band claimed that he purchased the jewelry as 
an investment, during cross-examination he 
admitted that the wife wore the jewelry during 
the marriage. Williams v. Williams, — S.W.3d 
—, 2019 Tenn. App. LEXIS 148 (Tenn. Ct. App. 
Mar. 26, 2019). 

In the absence of competent proof that the 
wife’s activities contributed to the appreciation 
in value, the evidence did not preponderate 
against the trial court’s determination that the 
appreciation in value of stock was the hus- 
band’s separate property. Spergl v. Spergl, — 
S.W.3d —, 2019 Tenn. App. LEXIS 235 (Tenn. 
Ct. App. May 16, 2019). 

Court of appeals declined to disturb the trial 
court’s holding that real property was the wife’s 
separate property because the husband’s testi- 
mony confirmed the wife’s assertion that she 
always considered the property separate and 
had no intention that it become marital; the 
husband did not show that the parties agreed 
that the property would be owned jointly, nor 
did the wife concede that she ever intended that 
the property would be converted to marital 
property. Long v. Long, — S.W.3d —, 2019 
Tenn. App. LEXIS 409 (Tenn. Ct. App. Aug. 28, 
2019). 

Trial court erred by classifying residential 
property as the wife’s separate asset rather 
than a marital asset because the funds the wife 
used to pay the mortgage and expenses were 
marital assets since they were earned during 
the marriage, the parties used the property as 
their marital residence during their 10-year 
marriage, and the husband provided some, al- 
beit modest, assistance in maintaining the 
property. Lewis v. Lewis, — S.W.38d —, 2020 
Tenn. App. LEXIS 360 (Tenn. Ct. App. Aug. 11, 
2020). 

Wife’s interest in her mother’s home in Iran 
was properly considered where it was acknowl- 
edges as separate property, but was not as- 
signed a value given the difficulty in transfer- 
ring money due to the current political climate 
and neither party presented evidence of the 
value of the wife’s interest. Sima Khayatt 
Kholghi v. Aliabadi, — S.W.3d —, 2020 Tenn. 
App. LEXIS 417 (Tenn. Ct. App. Sept. 18, 2020). 


22. Transmutation. 

Testimony was sufficient to rebut the pre- 
sumption of marital property created by joint 
titling, as there were allegations that the par- 
ties agreed the husband would take title to the 
home to get a home equity line of credit to do 
renovations, and the property had been con- 
verted from separate property to marital prop- 
erty due to transmutation; because there was 
evidence of an intention that the property be- 
come marital property, it should have been 
considered part of the parties’ marital estate. 
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Carter v. Browne, — S.W.3d —, 2019 Tenn. App. 
LEXIS 63 (Tenn. Ct. App. Feb. 4, 2019). 

Simply depositing income from a separately- 
owned asset into a joint account does not, in 
and of itself, transmute the corpus of the asset 
into marital property. Long v. Long, — S.W.3d 
—, 2019 Tenn. App. LEXIS 409 (Tenn. Ct. App. 
Aug. 28, 2019). 

Trial court did not err in classifying the 
parties’ home as marital property because, 
even though the title to the home remained in 
the husband’s name, the husband’s actions in 
concert with the wife established that more 
likely than not, the property became marital. 
Although the husband may have considered the 
wife’s contributions to be minor, the evidence 
was sufficient to support the trial court’s find- 
ing of transmutation of the house. Hunt- 
Carden v. Carden, — S.W.3d —, 2020 Tenn. 
App. LEXIS 91 (Tenn. Ct. App. Mar. 3, 2020). 

Because both parties testified that a substan- 
tial amount of marital funds were used to 
maintain a property owned by the husband in 
Texas, including the mortgage payments 
thereon, the trial court’s characterization of the 
property as mixed marital and separate prop- 
erty was incorrect, and remand for an equitable 
division of the equity and debt thereon as 
marital property was appropriate as the prop- 
erty was transmuted, through joint mainte- 
nance and management, into marital property. 
Wright v. Wright, — S.W.3d —, 2020 Tenn. App. 
LEXIS 99 (Tenn. Ct. App. Mar. 6, 2020). - 

Although the beauty shop property began as 
separate property, it became marital property 
by transmutation because the beauty shop 
property was used (along with the second prop- 
erty) to secure the purchase money loan for the 
second property; the loan was repaid from 
marital funds; the couple took out a home 
equity line of credit on the marital home in 
order to finance the improvements to the build- 
ing on the beauty shop property and to pur- 
chase equipment for the wedding equipment 
rental business; and the property taxes on he 
beauty shop property were paid from a joint 
bank account belonging to the husband and the 
wife. Binkley v. Binkley, — S.W.38d —, 2020 
Tenn. App. LEXIS 470 (Tenn. Ct. App. Oct. 22, 
2020). 

Trial court properly found that the moneys 
from the equity in the wife’s house that were 
used as a down payment on the home that the 
couple purchased together had transmuted to 
marital property as there was no evidence of 
either the value of the wife’s house when the 
husband moved in or how it had changed while 
the couple lived there, nor was there evidence 
that the wife intended to maintain the moneys 
as her separate property. Haltom v. Haltom, — 
S.W.3d —, 2021 Tenn. App. LEXIS 56 (Tenn. Ct. 
App. Feb. 11, 2021). 


23. Proceeds from Separate Assets. 
Accounts opened by husband with funds from 
the proceeds of his separate assets were not 
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marital property. Wilson v. Moore, 929 S.W.2d 
367, 1996 Tenn. App. LEXIS 264 (Tenn. Ct. 
App. 1996). 

T.C.A. § 36-4-121(b)(1)(B) does not permit 
the conclusion that any increase in value of 
separate property during marriage constitutes 
marital property; the increase in value consti- 
tutes marital property only when the spouse 
has substantially contributed to its preserva- 
tion and appreciation. Langschmidt v. Lang- 
schmidt, 81 S.W.3d 741, 2002 Tenn. LEXIS 308. 
(Tenn. 2002). 

Wife was granted partial summary judg- 
ment, pursuant to Tenn. R. Civ. P. 56.04, ina 
divorce action wherein it was determined that 
her husband had no interest in the marital 
residence and had not contributed to its acqui- 
sition, preservation, or enhancement, where 
the marriage was of very short duration and 
the wife had used her separate property for the 
down payment and had made all payments as 
to mortgage and utilities except for one; pursu- 
ant to T.C.A. § 36-4-121(c)(1), the issue was not 
one of classification of property as marital or 
separate, but rather, the equitable distribution 
thereof, and the court properly considered each 
spouse’s contributions to the accumulation of 
the residence. Cronin-Wright v. Wright, 121 
S.W.3d 673, 2003 Tenn. App. LEXIS 404 (Tenn. 
Ct. App. 2003), review or rehearing denied, — 
S.W.3d —, 2003 Tenn. LEXIS 1145 (Tenn. 
2003). 


24, Award of Business. 

Where credit card debts were incurred by the 
wife while the parties were living apart, and 
the wife offered no proof that husband ben- 
efited from such debt, although the husband 
unquestionably earned more than wife, the 
trial court’s division of property and award of 
alimony in solido provided wife with more than 
ample resources to pay her own debts, and 
therefore, order requiring husband to pay the 
wife’s credit card debts was reversed and such 
debts were allocated to the wife. Dellinger v. 
Dellinger, 958 S.W.2d 778, 1997 Tenn. App. 
LEXIS 368 (Tenn. Ct. App. 1997). 

Businesses acquired during the parties’ mar- 
riage were clearly marital property, and the 
increase in value of a business owned by the 
husband before the marriage was marital prop- 
erty as the trial court found that the wife took 
active involvement in the businesses; the trial 
court properly relied on the wife’s expert and on 
other evidence, such as financial statements 
prepared by husband, in finding the value of 
the husband’s businesses. Powell v. Powell, 124 
S.W.3d 100, 2003 Tenn. App. LEXIS 281 (Tenn. 
Ct. App. 2003), appeal denied, — S.W.3d —, 
2003 Tenn. LEXIS 1075 (Tenn. 2008). 

Even if a wife’s challenge to a trial court’s 
distributive award of a partnership interest, 
pursuant to T.C.A. § 36-4-121(f), in lieu of a 
property interest in the partnership had not 





465 


been waived, the challenge lacked merit be- 
cause the wife was not a partner and a property 
interest in the partnership could not be trans- 
ferred to a non-partner, pursuant to T.C.A. 
§ 61-1-501. Forbess v. Forbess, 370 S.W.3d 347, 
2011 Tenn. App. LEXIS 654 (Tenn. Ct. App. 
Dec. 9, 2011), rehearing denied, 370 S.W.3d 
347, 2012 Tenn. App. LEXIS 927 (Tenn. Ct. 
App. Jan. 10, 2012), appeal denied, — S.W.3d 
—, 2012 Tenn. LEXIS 245 (Tenn. Apr. 12, 2012). 

While there was some question as to a trial 
court awarding a computer business to a wife 
as “separate property” but including the value 
of the business as “marital property” in the 
allocation of assets to the wife, the classifica- 
tion of one asset did not render the overall 
distribution inequitable because the wife had 
no other assets, no separate income, was years 
from receiving social security, and had relied 
upon the computer business operated at the 
marital home as her sole source of income. 
Baggett v. Baggett, 422 S.W.3d 537, 2013 Tenn. 
App. LEXIS 550 (Tenn. Ct. App. Aug. 26, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
1095 (Tenn. Dec. 23, 20138). 

In a dissolution matter, a trial court erred in 
determining a husband and a wife did not have 
a partnership in a computer business because 
the wife expressly admitted to its existence in 
her answer to the husband’s lawsuit and a 
partnership could be implied from the circum- 
stances; nevertheless, the trial court properly 
included the business among the parties’ as- 
sets, to be valued and distributed under domes- 
tic relations law rather than partnership law. 
Baggett v. Baggett, 422 S.W.3d 537, 2013 Tenn. 
App. LEXIS 550 (Tenn. Ct. App. Aug. 26, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
1095 (Tenn. Dec. 23, 2013). 


25. —Improper. 

The evidence preponderated against the 
court’s finding as to the value of business 
awarded to wife where wife lacked the techni- 
cal experience to successfully operate the busi- 
ness, and where there was evidence in the 
record that husband operated a business in 
direct competition with such business, result- 
ing in a marked decline in its value. Loyd v. 
Loyd, 860 S.W.2d 409, 1993 Tenn. App. LEXIS 
215 (Tenn. Ct. App. 1993). 

Because the husband failed to present any 
evidence that the wife started or operated her 
business for the sole purpose of depleting the 
marital estate, the trial court erred by charac- 
terizing the wife’s management of the business 
as dissipation for the purpose of T.C.A. § 36-4- 
121. Altman v. Altman, 181 S.W.3d 676, 2005 
Tenn. App. LEXIS 207 (Tenn. Ct. App. 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
1016 (Tenn. Oct. 31, 2005). 


26. —Business Debts. 
Where business debts are marital debts sub- 
ject to allocation between the parties they 
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should follow the businesses for which they 
were incurred. Mondelli v. Howard, 780 S.W.2d 
769, 1989 Tenn. App. LEXIS 644 (Tenn. Ct. 
App. 1989), overruled in part, Alford v. Alford, 
120 S.W.3d 810, 2003 Tenn. LEXIS 1046 (Tenn. 
2003), overruled in part, Clement v. Clement, 
— §$.W3d —, 2004 Tenn. App. LEXIS 891 
(Tenn. Ct. App. Dec. 30, 2004), overruled in 
part, Radebaugh v. Radebaugh, — S.W.3d —, 
2006 Tenn. App. LEXIS 690 (Tenn. Ct. App. Oct. 
26, 2006), overruled in part, Walker v. Walker, 
— $.W.38d —, 2007 Tenn. App. LEXIS 148 
(Tenn. Ct. App. Mar. 22, 2007), overruled in 
part, Garman v. Garman, — S.W.3d —, 2011 
Tenn. App. LEXIS 252 (Tenn. Ct. App. May 16, 
2011), overruled in part, Rooney v. Pollan, — 
S.W.3d —, 2012 Tenn. App. LEXIS 452 (Tenn. 
Ct. App. July 3, 2012). 


27. Deferred Compensation Plans. 

Upon the parties’ divorce, the wife was not 
entitled to one-half of her husband’s retirement 
from the state of Tennessee, because there was 
no evidence in the record to indicate the worth, 
increase, and amount earned during the mar- 
riage. Davis v. Davis, 138 S.W.3d 886, 2003 
Tenn. App. LEXIS 754 (Tenn. Ct. App. 2003), 
appeal denied, — S.W.3d —, 2004 Tenn. LEXIS 
274 (Tenn. Mar. 22, 2004). 


28. Disability Benefits. 

Disability benefits replace lost income and 
are not marital property subject to distribution 
upon divorce. Gragg v. Gragg, 12 S.W.3d 412, 
2000 Tenn. LEXIS 55 (Tenn. 2000). 

Disability benefits may be considered by a 
trial court when determining alimony and child 
support obligations. Gragg v. Gragg, 12 S.W.3d 
412, 2000 Tenn. LEXIS 55 (Tenn. 2000). 

Trial court erred when it characterized the 
husband’s VA disability benefits as marital 
property and when it awarded the wife one-half 
of those military disability benefits because 
state courts could not treat military disability 
pay as marital property subject to division upon 
divorce. Oakes v. Oakes, 235 S.W.3d 152, 2007 
Tenn. App. LEXIS 160 (Tenn. Ct. App. Mar. 26, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 708 (Tenn. Aug. 13, 2007). 


29. Retirement Benefits. 

Because the parties failed to assign a present 
value to the wife’s pension, the trial court did 
not err in failing to consider the present value 
of her pension in making an equitable division 
of the marital property; the total value of the 
marital estate did not include the present cash 
value of the wife’s pension plan; because the 
parties failed to assign a present value to the 
wife’s pension, the trial court did not err in 
failing to consider the present value of her 
pension in making an equitable division of the 
marital property. Pack v. Pack, — S.W.3d —, 
2019 Tenn. App. LEXIS 206 (Tenn. Ct. App. Apr. 
30, 2019). 
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30. Equitable Interests. 

The court of appeals could not limit the 
application of this section to a division of prop- 
erty thereunder on the basis of the interests of 
the parties therein at law, excluding consider- 
ation of equitable interests such as might arise 
given a state of facts that would establish such 
interests. Jones v. Jones, 597 S.W.2d 886, 1979 
Tenn. LEXIS 536 (Tenn. 1979). 

In holding that the trial court erred in clas- 
sifying one spouse’s Individual Retirement Ac- 
counts (IRAs), the appellate court significantly 
reduced the size of the marital estate and 
increased the value of the one spouse’s separate 
property; on remand, the trial court had to 
determine the value of the one spouse’s sepa- 
rate property to determine whether an equi- 
table distribution of the parties’ marital prop- 
erty existed pursuant to T.C.A. § 36-4-121(c)(6) 
(2001). Smith v. Smith, 93 S.W.3d 871, 2002 
Tenn. App. LEXIS 622 (Tenn. Ct. App. 2002). 


31. Adjustment of Property Rights. 

The 1959 amendment to this section empow- 
ers the court to settle property rights upon 
equitable principles upon dissolution of mar- 
riage but does not envision an unconstitutional 
taking of vested property rights. Kittrell v. 
Kittrell, 56 Tenn. App. 584, 409 S.W.2d 179, 
1966 Tenn. App. LEXIS 237 (Tenn. Ct. App. 
1966). 

The determination of jointly owned property 
within the meaning of this section is a question 
of fact and the court in making such determi- 
nation is not held to record title. Langford v. 
Langford, 220 Tenn. 600, 421 S.W.2d 632, 1967 
Tenn. LEXIS 4438 (1967), superseded by statute 
as stated in, Perkinson v. Perkinson, — S.W.2d 
—, 1990 Tenn. App. LEXIS 39 (Tenn. Ct. App. 
Jan. 31, 1990). 

Jurisdiction under this section is not limited 
to legal or “paper” title but extends to equitable 
estates and interests dependent upon proof. 
Trimble v. Trimble, 224 Tenn. 571, 458 S.W.2d 
794, 1970 Tenn. LEXIS 357 (1970). 

Where husband was granted divorce on 
grounds of desertion, the trial court did not err 
in not taking into consideration the husband’s 
annual income and retirement benefits and 
awarding part of same to the wife, since to do so 
would have been to award alimony under this 
section, which that court could not do. Daves v. 
Daves, 576 S.W.2d 4, 1978 Tenn. App. LEXIS 
323 (Tenn. Ct. App. 1978). 

An equitable division is not necessarily an 
equal one. Barnhill v. Barnhill, 826 S.W.2d 443, 
1991 Tenn. App. LEXIS 561 (Tenn. Ct. App. 
1991). 

Even though a division of property did not 
appear to be equal, the test was whether the 
division was equitable, not whether it was 
equal. Word v. Word, 937 S.W.2d 931, 1996 
Tenn. App. LEXIS 490 (Tenn. Ct. App. 1996), 
appeal denied, — S.W.2d —, 1997 Tenn. LEXIS 
88 (Tenn. Jan. 6, 1997). 
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The division of the estate is not rendered 
inequitable simply because it is not mathemati- 
cally equal, or because each party did not 
receive a share of every item of marital prop- 
erty. King v. King, 986 S.W.2d 216, 1998 Tenn. 
App. LEXIS 425 (Tenn. Ct. App. 1998). 


32. Extinguishment of Property Rights. 

The voluntary remarriage of a party wherein 
the legal relationship is merely voidable at the 
option of that party operates to extinguish the 
right to alimony, support or other benefits con- 
ferred as a result of a prior marriage that were 
decreed to terminate upon the remarriage of 
such party. Brewer v. Miller, 673 S.W.2d 530, 
1984 Tenn. App. LEXIS 2690 (Tenn. Ct. App. 
1984). 

Where a spouse had the right to reside in the 
residential premises until her remarriage, as 
provided in the property settlement incorpo- 
rated into the final decree of divorce, that right 
was not revived by the annulment of the second 
marriage for failure of consummation, which 
made the marriage voidable and not void ab 
initio. Brewer v. Miller, 673 S.W.2d 530, 1984 
Tenn. App. LEXIS 2690 (Tenn. Ct. App. 1984). 


33. Facts Justifying Transfer. 

While 1959 amendment did not authorize 
divestiture of previously vested legal title to 
property, it did authorize equitable adjustment 
of interests, and where facts were to effect that 
wife squandered her earnings while husband 
improved jointly owned property by construc- 
tion of modern house for family and further 
facts were to effect that wife caused husband to 
become heavily indebted by her extravagance 
and finally left the family, court would enjoin 
wife from disposing of her interest in jointly 
held property until daughter of the marriage 
reached majority or became self-supporting, at 
which time the court would adjust the equities, 
considering among other things the wife’s fair 
share for support of daughter who was in cus- 
tody of husband. Kittrell v. Kittrell, 56 Tenn. 
App. 584, 409 S.W.2d 179, 1966 Tenn. App. 
LEXIS 237 (Tenn. Ct. App. 1966). 


34. Divestiture of Title to Realty. 

In a divorce action filed by the husband, trial 
court had the power to divest title to realty 
owned by the entirety out of the nonresident 
defendant wife, who was before the court by 
publication only, where the realty was within 
the court’s jurisdiction. Wilson v. Andrew, 213 
Tenn. 173, 375 S.W.2d 650, 1964 Tenn. LEXIS 
407 (1964). 


35. Wills. 

This section does not afford the trial judge 
the authority to make a will for a party. Allison 
v. Allison, 638 S.W.2d 394, 1982 Tenn. App. 
LEXIS 380 (Tenn. Ct. App. 1982). 


36. Valuation. 
In a divorce case, the trial court agreed that 
the ex-husband’s expert undervalued his inter- 
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est in a business, and it eventually valued his 
interest at four times more than the value 
placed on the interest by the husband’s expert; 
however, the trial court was not obligated to 
accept the opinion of the ex-wife’s expert either 
because the value the trial court placed on the 
husband’s interest in the business was within 
the range of values presented by competent 
evidence, the trial court’s decision would not be 
second-guessed. Owens v. Owens, 241 S.W.3d 
478, 2007 Tenn. App. LEXIS 178 (Tenn. Ct. 
App. Mar. 29, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 817 (Tenn. Sept. 17, 
2007). 

In a divorce case, there was no basis to 
completely discount the ex-husband’s appraiser 
regarding the value of the parties’ marital 
home, as the trial court also received testimony 
from the husband, a relator on behalf of the 
husband, and the ex-wife’s appraiser; based on 
that testimony, the value of the parties’ marital 
home at the time of the divorce was somewhere 
between $305,000 and $425,000, and thus the 
trial court did not err when it valued the house 
at $345,000. Owens v. Owens, 241 S.W.3d 478, 
2007 Tenn. App. LEXIS 178 (Tenn. Ct. App. 
Mar. 29, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 817 (Tenn. Sept. 17, 2007). 

Ex-husband and his brother were co-owners 
of record of a house in Boca Raton where their 
mother lived, and the market value of the 
house was $200,000, but there was a mortgage 
of between $6,000 and $9,000 on the house; 
without taking the value of the life estate into 
consideration, the value of the husband’s inter- 
est in the house at the time of the divorce was 
$100,000, which was his one-half interest in the 
house, but with his one-half share of the mort- 
gage, the trial court should have valued his 
share of the house at $97,000. Owens v. Owens, 
241 S.W.3d 478, 2007 Tenn. App. LEXIS 178 
(Tenn. Ct. App. Mar. 29, 2007), appeal denied, 
— §$.W.3d —, 2007 Tenn. LEXIS 817 (Tenn. 
Sept. 17, 2007). 

Increase in value of husband’s shares of stock 
in a corporation was marital property, subject 
to equitable division, because the husband’s 
role at the corporation included the authority to 
delegate power and to engage in negotiations 
that led to the profitable sale of the business 
and the husband’s efforts substantially contrib- 
uted to the appreciation in the value of the 
corporation’s stock. Additionally, the parties 
stipulated that the wife’s efforts as a home- 
maker substantially contributed to the appre- 
ciation of marital assets. Lucchesi v. Lucchesi, 
— §.W.3d —, 2019 Tenn. App. LEXIS 27 (Tenn. 
Ct. App. Jan. 23, 2019). 

Property was properly valued as no legal 
authority was cited to support the theory that it 
was a joint venture between the husband and 
father, and since partition sale principles did 
not apply, no deduction was necessary for any 
debt allegedly owed to the father in connection 


DIVORCE AND ANNULMENT 


36-4-121 


with the construction costs or any adjustment 
for what the father might have claimed if either 
filed a partition suit. Tarver v. Tarver, — S.W.3d 
—, 2019 Tenn. App. LEXIS 128 (Tenn. Ct. App. 
Mar. 13, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 429 (Tenn. Aug. 21, 2019). 

Trial court properly valued a fifth wheel 
camper because the value it assigned was 
within the range of the values a husband and 
wife presented. Parker v. Parker, — S.W.3d —, 
2019 Tenn. App. LEXIS 173 (Tenn. Ct. App. Apr. 
9; 2019). 

Evidence did not preponderate against the 
trial court’s valuation of the marital property; 
the husband had failed to disclose the court- 
ordered financial accounting of his income and 
spending and had not fully complied with dis- 
covery in this matter, and the wife’s evidence 
was uncontested. Wise v. Bercu, — S.W.3d —, 
2019 Tenn. App. LEXIS 479 (Tenn. Ct. App. 
Sept. 30, 2019). 

Trial court did not undervalue the husband’s 
premarital interest in a closely held corporation 
where the evidence did not preponderate 
against its findings, and the stock agreement 
had not assigned the husband a stock option. 
Bates v. Bates, — S.W.3d —, 2020 Tenn. App. 
LEXIS 312 (Tenn. Ct. App. July 9, 2020). 

Wife’s alternate method of valuing the hus- 
band’s 20 percent interest in a closely held 
corporation was appropriate where it combined 
the asset, income, and market value methods, 
considered the value of the company’s good will, 
and provided persuasive reasons for discount- 
ing the valuation. Bates v. Bates, — S.W.3d —, 
2020 Tenn. App. LEXIS 312 (Tenn. Ct. App. 
July 9, 2020). 

Although a husband’s 20 percent interest in a 
closely held corporation as his separate prop- 
erty was properly classified, the interest was 
undervalued due to reliance on a stock agree- 
ment’s termination provision that had not been 
signed by the wife and did not govern the value 
of the husband’s interest. Bates v. Bates, — 
S.W.3d —, 2020 Tenn. App. LEXIS 312 (Tenn. 
Ct. App. July 9, 2020). 


37. Bankruptcy. 

Where property of the bankruptcy estate is 
involved in a divorce proceeding, the bank- 
ruptcy court has exclusive jurisdiction over this 
property unless the automatic stay is lifted 
pursuant to 11 U.S.C. § 362(d). Hohenberg v. 
Hohenberg, 143 B.R. 480, 1992 Bankr. LEXIS 
1202 (Bankr. W.D. Tenn. 1992). 

Where the divorce was filed after the bank- 
ruptcy petition of one spouse, the nondebtor 
spouse’s rights were subject to the distributions 
and priorities of creditors under the Bank- 
ruptcy Code. Hohenberg v. Hohenberg, 143 B.R. 
480, 1992 Bankr. LEXIS 1202 (Bankr. W.D. 
Tenn. 1992). 

The bankruptcy court’s lifting of the auto- 
matic stay to allow adjudication in state court 
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of spouses’ property interest in divorce proceed- 
ings does not include authority to enter any 
form of consensual property settlement agree- 
ment between the parties that affects property 
of the bankruptcy estate without prior approval 
of the bankruptcy court. Hohenberg v. Hohen- 
berg, 143 B.R. 480, 1992 Bankr. LEXIS 1202 
(Bankr. W.D. Tenn. 1992). 

To the extent a state court awards rights in 
property of a bankruptcy estate to the non- 
debtor spouse, she may have an unsecured 
claim for its monetary value to be determined 
and allowed by the bankruptcy court. Hohen- 
berg v. Hohenberg, 143 B.R. 480, 1992 Bankr. 
LEXIS 1202 (Bankr. W.D. Tenn. 1992). 

The debtor in bankruptcy possesses an inter- 
est in having all of his property revest in him, 
except as otherwise provided for in a confirmed 
plan. This equitable interest may be “marital 
property” for purposes of a pending divorce 
proceeding. The state court does not need to 
limit its valuation and classification of the 
debtor’s property to property that is not part of 
the bankruptcy estate, since the inchoate right 
to revestment may be included in the marital 
estate. Hohenberg v. Hohenberg, 143 B.R. 480, 
1992 Bankr. LEXIS 1202 (Bankr. W.D. Tenn. 
1992). 


38. —Contribution to Other BPoue ad 
Separate Property. 

In order to prove an increase in the value of 
separate property, a nonowner spouse must 
present evidence that proves the value of the 
separate asset prior to the marriage. Cutsinger 
v. Cutsinger, 917 S.W.2d 238, 1995 Tenn. App. 
LEXIS 648 (Tenn. Ct. App. 1995). 

Where wife failed to prove an appreciation in 
husband’s chiropractic practice and where she 
had been contemporaneously compensated for 
her contributions during the marriage, she was 
not entitled to any more than her equitable 
share of the value of equipment purchased for 
the practice during the marriage. Cutsinger v. 
Cutsinger, 917 S.W.2d 238, 1995 Tenn. App. 
LEXIS 648 (Tenn. Ct. App. 1995). 

Although antenuptial agreement provided 
that property owned “partially or wholly” by 
either party would not be subject to division, 
that phrase in an antenuptial agreement can- 
not overcome the statutory definition of marital 
property, which includes the increase in value 
of separate property during the marriage if 
each party substantially contributed to its pres- 
ervation and appreciation. Wilson v. Wilson, 
987 S.W.2d 555, 1998 Tenn. App. LEXIS 612 
(Tenn. Ct. App. 1998), rehearing denied, 987 
S.W.2d 555, 1998 Tenn. App. LEXIS 6380 (Tenn. 
Ct. App. 1998), rev'd, 984 S.W.2d 898, 1998 
Tenn. LEXIS 744 (Tenn. 1998). 

In an appropriate bankruptcy case, a non- 
income producing non-filing spouse, who is a 
homemaker that makes substantial contribu- 
tions to the family, may be entitled to have a 
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property interest in a joint tax refund check, 
notwithstanding that all taxable income was 
generated by the debtor-spouse. Loevy v. Al- 
drich (In re Aldrich), 250 B.R. 907, 2000 Bankr. 
LEXIS 820 (Bankr. W.D. Tenn. 2000). 

To be considered substantial, a spouse’s con- 
tribution to the preservation and appreciation 
of the property must be real and significant; 
whether a spouse made substantial contribu- 
tions to the preservation and appreciation of 
separate property is a question of fact. Mitts v. 
Mitts, 39 S.W.3d 142, 2000 Tenn. App. LEXIS 
537 (Tenn. Ct. App. 2000), review or rehearing 
denied, 39 S.W.3d 142, 2001 Tenn. LEXIS 201 
(Tenn. 2001). 

Despite the fact that wife’s efforts in her role 
as parent and homemaker certainly contrib- 
uted to the success of husband’s golf course and 
country club, because the increase in value of 
the corporation’s stock resulted not from the 
golf course and country club but rather from 
the attractiveness of the raw land as develop- . 
able residential property, the trial court cor- 
rectly classified the increase in value as hus- 
band’s separate property. Mitts v. Mitts, 39 
S.W.3d 142, 2000 Tenn. App. LEXIS 537 (Tenn. 
Ct. App. 2000), review or rehearing denied, 39 
S.W.3d 142, 2001 Tenn. LEXIS 201 (Tenn. 
2001). 

Where the evidence showed that a former 
husband was really nothing more than just an 
average employee with his parents’ company, a 
trial court erred by treating the appreciation 
from his separate stock as marital property 
under T.C.A. § 36-4-121(a)(1) because he did 
not substantially contribute to its appreciation. 
Keyt v. Keyt, 244 S.W.3d 321, 2007 Tenn. 
LEXIS 1082 (Tenn. Dec. 19, 2007). 


39. Modification of Award. 

Although temporary decree awarded yacht to 
husband, court had jurisdiction to change the 
order to that of joint ownership where evidence 
showed wife had sufficient investment in yacht 
and title was in both names. Salisbury v. Salis- 
bury, 657 S.W.2d 761, 1983 Tenn. App. LEXIS 
698 (Tenn. Ct. App. 1983). 

Wife was entitled to an award of alimony in 
futuro upon termination of the transitional 
alimony because whatever work the wife was 
able to secure, she would never approach a level 
of earnings remotely comparable to the hus- 
band. Although the husband’s debt was large, 
the court found that he chose to incur it, and 
the court specifically found that the wife 
needed support and that the husband was able 
to pay. Watson v. Watson, 309 S.W.3d 483, 2009 
Tenn. App. LEXIS 355 (Tenn. Ct. App. May 27, 
2009), rehearing denied, 309 S.W.3d 483, 2009 
Tenn. App. LEXIS 906 (Tenn. Ct. App. Aug. 6, 
2009), appeal denied, — S.W.3d —, 2010 Tenn. 
LEXIS 206 (Tenn. Feb. 22, 2010). 

Court erred in finding that the husband’s 
corporation was zero because, although the 
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husband’s receivable from the corporation 
might have been worthless, the corporation 
itself was not, and should have been considered 
an asset, awarded to the husband in the prop- 
erty division, with a value of approximately 
$300,000. Watson v. Watson, 309 S.W.3d 483, 
2009 Tenn. App. LEXIS 355 (Tenn. Ct. App. 
_ May 27, 2009), rehearing denied, 309 S.W.3d 
483, 2009 Tenn. App. LEXIS 906 (Tenn. Ct. 
App. Aug. 6, 2009), appeal denied, — S.W.3d —, 
2010 Tenn. LEXIS 206 (Tenn. Feb. 22, 2010). 

Because the trial court intended to make a 
substantially equal division of the marital es- 
tate but the calculation corrections resulted in 
an unequal division, the trial court’s order was 
modified by awarding the ex-husband 
$56,477.23 from the sale proceeds of the lot 
adjoining the marital residence, which was 
valued at $476,482.92, and awarding the re- 
mainder to the ex-wife, which resulted in the 
husband receiving 49% in marital assets and 
the wife receiving 51%. Griffin v. Griffin, — 
S.W.3d —, 2020 Tenn. App. LEXIS 371 (Tenn. 
Ct. App. Aug. 19, 2020). 


40. Facts Justifying Modification of 
Award. 

Trial judge failed to equitably divide the 
marital estate where the duration of the mar- 
riage, the spouse’s age, earning capacity, lim- 
ited ability to acquire income in the future and 
contribution to the marriage as homemaker 
and parent were all in favor of a more equal 
division of the estate. Harrington v. Har- 
rington, 798 S.W.2d 244, 1990 Tenn. App. 
LEXIS 419 (Tenn. Ct. App. 1990). 

While the trial court properly denied a wife’s 
motion to alter or amend its order, it erred in 
awarding the husband half the increase in 
value of the marital home since the marriage 
and half of the increase in value of the wife’s 
pension and IRA because a 60/40 division was 
more equitable where the wife funded a kitchen 
remodel to the marital residence without help 
from the husband and worked overtime in an 
effort to complete the project before her retire- 
ment. Brown v. Phillips, — S.W.3d —, 2021 
Tenn. App. LEXIS 126 (Tenn. Ct. App. Mar. 29, 
2021). 


41. Attorney Fees. 

Court did not err in denying the wife attor- 
ney’s fees because the wife received a generous 
share of the marital property. Her net alloca- 
tion prior to any division of the value of a 
corporation totaled over $300,000, and upon 
termination of the wife’s transitional alimony, 
she was to receive alimony in futuro in the 
amount of $1,500 per month. Watson v. Watson, 
309 S.W.3d 483, 2009 Tenn. App. LEXIS 355 
(Tenn. Ct. App. May 27, 2009), rehearing de- 
nied, 309 S.W.3d 483, 2009 Tenn. App. LEXIS 
906 (Tenn. Ct. App. Aug. 6, 2009), appeal de- 
nied, — S.W.3d —, 2010 Tenn. LEXIS 206 
(Tenn. Feb. 22, 2010). 
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Amount of alimony in solido awarded to a 
wife, based on husband’s superior earnings, 
attempt to conceal the parties’ assets, and re- 
peated refusal to comply with wife’s discovery 
requests, was insufficient because the amount 
awarded was contrary to the proof as to the 
wife’s counsel fees. An increase in the award of 
alimony in solido by the appellate court was 
appropriate because, based upon the division of 
property, it appeared that the wife, to pay 
attorney’s fees, would have to deplete a signifi- 
cant amount of the wife’s resources. Lucchesi v. 
Lucchesi, — S.W.3d —, 2019 Tenn. App. LEXIS 
27 (Tenn. Ct. App. Jan. 28, 2019). 


42. Appeal. 

Valuation decisions will be set aside on ap- 
peal, even if within the range of proof, if they 
are contrary to a preponderance of the evi- 
dence. Loyd v. Loyd, 860 S.W.2d 409, 1993 
Tenn. App. LEXIS 215 (Tenn. Ct. App. 1993). 

Father provided no reason for the court to 
suspend the requirements of the rule, and thus 
his issue concerning the valuation and award of 
the marital home to the mother was waived. 
Swick v. Swick, — S.W.3d —, 2021 Tenn. App. 
LEXIS 120 (Tenn. Ct. App. Feb. 25, 2021). 


43. Remand. 

Because the trial court failed to make suffi- 
cient findings of fact regarding the property 
valuations, it was difficult for the court to 
discern the rationale behind the property divi- 
sion and whether it was equitable, and on 
remand the trial court was directed to make 
specific fact findings pursuant to the factors 
listed in this section. Mangum v. Mangum, — 
S.W.3d —, 2019 Tenn. App. LEXIS 192 (Tenn. 
Ct. App. Apr. 24, 2019). 

Because the trial court in a divorce case did 
not assign classifications and values to all of 
the relevant property subject to division in the 
case, the appellate court was unable to deter- 
mine if the property distribution was equitable. 
Therefore, upon remand, the trial court was to 
enter an order containing sufficient findings 
and conclusions regarding the classification 
and valuation of all relevant property, includ- 
ing the possessory interest in the marital home, 
along with its analysis of the statutory factors 
for the property distribution. Green v. Green, — 
S.W.3d —, 2021 Tenn. App. LEXIS 150 (Tenn. 
Ct. App. Apr. 12, 2021). 


44, Illustrative Cases. 

In this divorce action, the classification and 
award of property to the wife was affirmed 
where: (1) the marital estate divided by the 
trial court included, in addition to the real 
property, the parties’ mobile home, firearms, 
livestock and horses, vehicles, bank accounts 
and the husband’s retirement account; and (2) 
the trial court ordered each party to assume 
responsibility for debt acquired individually 
since the parties separated, and ordered that 
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the parties would be responsible for their own 
medical expenses. Melvin v. Melvin, 415 S.W.3d 
847, 2011 Tenn. App. LEXIS 407 (Tenn. Ct. App. 
July 26, 2011), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 1082 (Tenn. Nov. 16, 2011). 

Trial court err in awarding a wife an equal- 
ization payment to render the marital property 
distribution equal because (1) the court did not 
make a valuation error from the expert testi- 
mony regarding the husband’s business; (2) the 
husband was due no credit for temporary ali- 
mony payments; (3) the court properly consid- 
ered income tax liability; and (4) the court did 
not err in awarding the wife an equal member- 
ship interest, with governing rights, in a busi- 
ness. Stratienko v. Stratienko, 529 S.W.3d 389, 
2017 Tenn. App. LEXIS 222 (Tenn. Ct. App. 
Mar. 31, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 499 (Tenn. Aug. 16, 2017). 

Record supported further inquiry on remand 
as to whether an award of rehabilitative and/or 
transitional alimony was appropriate because, 
despite the court’s finding that the wife had an 
earning ability well below the wife’s monthly 
need, and that the wife had transferable skills 
and training, the court did not consider 
whether an award of short term alimony was 
appropriate. Lucchesi v. Lucchesi, — S.W.3d —, 
2019 Tenn. App. LEXIS 27 (Tenn. Ct. App. Jan. 
23, 2019). 

Division of the marital estate was consistent 
with the T.C.A. § 36-4-121(c) factors where 
although the 17-year length of the marriage 
favored a more even split, the parties’ earning 
potentials and the other enumerated factors 
favored the court’s 60-40 split in the wife’s 
favor. Diffie v. Diffie, — S.W.3d —, 2019 Tenn. 
App. LEXIS 191 (Tenn. Ct. App. Apr. 23, 2019). 

Trial court did not abuse its discretion in its 
division of the marital estate because the trial 
court considered the relevant factors in subsec- 
tion (c), and the testimony and other evidence 
in the record supported its factual findings; the 
wife was the primary wage earner and the 
primary caretaker of the home and the children 
while the husband engaged in years of often 
secretive day-trading that resulted in the 
wasteful expenditure of marital assets. Pack v. 
Pack, — S.W.3d —, 2019 Tenn. App. LEXIS 206 
(Tenn. Ct. App. Apr. 30, 2019). 

Trial court did not abuse its discretion in 
dividing the marital property because it made 
findings of fact and conclusions of law sufficient 
to explain its classification of assets and debts 
and their division between the parties, the 
husband received a total of $435,583 in marital 
assets and the wife received a net benefit of 
$412,430 in marital assets. Shackelford v. 
Shackelford, — S.W.38d —, 2019 Tenn. App. 
LEXIS 236 (Tenn. Ct. App. May 16, 2019). 

Because the marital residence became part of 
the land when it was constructed during the 
parties’ marriage on a tract of land which the 
husband owned before the marriage, and con- 
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versely at least some of the land became part of 
the marital estate, the trial court erred in 
determining that the entire tract of land re- 
mained the husband’s separate property. On 
remand, the court was to identify that portion 
of the land the parties treated and used as part 
of their marital residence, classify that land as 
marital property, and determine its value. An- 
derson v. Anderson, — S.W.3d —, 2019 Tenn. 
App. LEXIS 397 (Tenn. Ct. App. Aug. 16, 2019). 

Although a wife claimed that the increase in 
value of the husband’s separate farm tracts of 
land were marital property because the wife’s 
financial contributions as a wage earner en- 
abled the husband to retain the properties, the 
wife was not entitled to any share of the in- 
creased value of these properties because the 
wife failed to show that the wife substantially 
contributed to the preservation and apprecia- 
tion of the properties. Anderson v. Anderson, — 
S.W.3d —, 2019 Tenn. App. LEXIS 397 (Tenn. 
Ct. App. Aug. 16, 2019). 

Trial court did not err in awarding a wife 25 
percent of the equity in the marital home be- 
cause the court considered the husband’s con- 
tribution of a greater percentage of funds from 
the husband’s retirement account to the pur- 
chase of the property and the period of time the 
parties lived in the home during the marriage 
in determining the weight afforded to the par- 
ties’ respective non-economic contributions. 
The court erred in its calculation of the wife’s 
net award by twice crediting against the wife 
the marital debt associated with the home. 
Ackerman vy. Ackerman, — S.W.3d —, 2019 
Tenn. App. LEXIS 470 (Tenn. Ct. App. Sept. 24, 
2019). 

Division of the marital assets and liabilities 
in this case was proper; the wife was 57 years 
old at the time of trial and was unable to 
maintain employment due to her medical con- 
dition, the husband was an emergency room 
physician earning an average of $38,123 per 
month, and the trial court also took into ac- 
count the marital funds that the husband had 
dissipated when making its equitable distribu- 
tion of property. Wise v. Bercu, — S.W.3d —, 
2019 Tenn. App. LEXIS 479 (Tenn. Ct. App. 
Sept. 30, 2019). 

Trial court did not err in making the husband 
responsible for repayment of the business debt 
because it was incurred as a result of his 
performance of contracting work without the 
required license or repayment of five of the 
wife’s seven credit cards because they were 
used for family expenses and the husband had 
the greater ability to repay the debts. Poole v. 
Kinslow, — S.W.3d —, 2019 Tenn. App. LEXIS 
539 (Tenn. Ct. App. Nov. 5, 2019). 

Husband was awarded as the husband’s 
separate property the amount of the husband’s 
down payment on the marital home. Upon the 
sale of the house, the wife was to be awarded 
one half of the remaining equity in the marital 
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home after that payment, in addition to the 
award of one half of the marital interest in the 
husband’s retirement (as found by the trial 
court). Hunt-Carden v. Carden, — S.W.3d —, 
2020 Tenn. App. LEXIS 91 (Tenn. Ct. App. Mar. 
3, 2020). 

Husband was entitled to a portion of an 
individual retirement account (IRA), as the 
husband’s separate property, that consisted of 
the husband’s 401(k) account that was opened 
by the husband prior to the marriage and rolled 
into the IRA before the marriage. The remain- 
ing balance of the IRA, including any accrual or 
loss during the pendency of the appeal, was 
marital property, which the trial court was 
instructed to divided equitably on remand. 
Wright v. Wright, — S.W.3d —, 2020 Tenn. App. 
LEXIS 99 (Tenn. Ct. App. Mar. 6, 2020). 

Because the ex-husband asked the trial court 
to award the ex-wife 50% of the marital royalty 
income in order to provide the wife a monthly 
income of $4,377, and, of his own volition, he 
then told the court that he felt so strongly about 
that asset that he was willing to guarantee that 
the wife received $4,377 per month for up to 
eight years, the trial court’s division of the 
marital estate with the guarantee regarding 
the marital royalty income to the wife did not 
constitute reversible error. Griffin v. Griffin, — 
S.W.3d —, 2020 Tenn. App. LEXIS 371 (Tenn. 
Ct. App. Aug. 19, 2020). 

Consideration that the husband was likely to 
become the sole owner of the family business in 
dividing the marital property and awarding 
alimony was not error where the husband con- 
ceded that he would be the sole beneficiary of 
the trust in which the family business was held 
after his mother’s death. Sima Khayatt Kholghi 
v. Aliabadi, — S.W.3d —, 2020 Tenn. App. 
LEXIS 417 (Tenn. Ct. App. Sept. 18, 2020). 

Trial court did not err by not classifying the 
entire residence as marital property through 
the theory of transmutation because the resi- 
dence was obtained by the husband as a gift of 
the land and his building of the house prior to 
the marriage, there was no mortgage on the 
home during the marriage, and the wife’s name 
was never added to the deed on the home. Thus, 
the evidence did not preponderate against the 
finding that the residence was the husband’s 
separate property but that the appreciation of 
the residence was marital property subject to 
division with the marital estate. Abner v. Ab- 
ner, — S.W.3d —, 2020 Tenn. App. LEXIS 423 
(Tenn. Ct. App. Sept. 18, 2020). 

Vacating of the equalizing distribution of an 
in solido award, when the wife was awarded the 
marital residence and the husband was 
awarded a business specializing in the elec- 
tronic customizing of cars, was appropriate 
because the distribution resulted in an inequi- 
table distribution of the marital estate in favor 
of the wife for the short-term marriage when 
the trial court’s basis for making the purported 
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equalizing distribution was, in essence, a prod- 
uct of its inaccurate valuation of the business. 
Lindsley v. Lindsley, — S.W.3d —, 2020 Tenn. 
App. LEXIS 542 (Tenn. Ct. App. Nov. 30, 2020). 

Court vacated the trial court?s division of 
marital property, which awarded the wife 36% 
of the marital estate, because it was unclear 
how the trial court concluded that the wife 
received a greater “investment” when no evi- 
dence was presented regarding the tax liability 
or the “marketability” of the property. The court 
was of the opinion that a division somewhat 
closer to equal division of the marital estate 
would be more appropriate and equitable given 
the length of the parties? marriage (33 years), 
the value of the parties’ separate property, the 
wife’s limited earning power, and her monthly 
shortfall. Amacher v. Amacher, — 8.W.3d —, 
2021 Tenn. App. LEXIS 27 (Tenn. Ct. App. Jan. 
29, 2021): 

Trial court’s division of life insurance policies 
did not render the overall division inequitable; 
this was a long-term marriage, the husband as 
a physician had a much greater earning capac- 
ity than the wife and a higher likelihood of 
acquiring future assets, and while he shoul- 
dered the vast majority of the marital debt, the 
trial court took this fact into account when 
making its decision. Lee v. Lee, — S.W.3d —, 
2021 Tenn. App. LEXIS 35 (Tenn. Ct. App. Feb. 
ae COZ 1: 

Court erred in its property division because 
the court’s clearly excessive emphasis on age 
rather than earning capacity was improper, 
and the much more impactful disparity be- 
tween the parties was their capacity to acquire 
future assets or income; the husband was a 
partner at a law firm and earned over a million 
dollars a year, and the wife was a staff attorney 
who made considerable career sacrifices during 
the marriage and earned far less than the 
husband. Julie C.W. v. Mitchell W., — S.W.3d 
—, 2021 Tenn. App. LEXIS 69 (Tenn. Ct. App. 
Feb. 28, 2021). 


45. Lien. 

Trial court’s judgment was modified to pro- 
vide for a lien to be imposed upon a portion of a 
husband’s assets in an amount sufficient to 
secure the alimony in solido award to the wife, 
with the trial court to determine on remand 
which asset(s) were to be encumbered. Further- 
more, placing a lien on the husband’s assets 
reduced the amount of life insurance necessary 
to secure the husband’s alimony obligations, 
but also provided the wife with a means of 
enforcing the alimony in solido award. Stra- 
tienko v. Stratienko, 529 S.W.3d 389, 2017 
Tenn. App. LEXIS 222 (Tenn. Ct. App. Mar. 31, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 499 (Tenn. Aug. 16, 2017). 


46. Jurisdiction. 
Trial court had jurisdiction over a divorce 
action and thus, properly exercised its jurisdic- 
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tion to order foreign land sold and equitably 
divide and distribute the proceeds from the sale 
of the marital property because it sought to 
compel the husband, his brother, and his sister- 
in-law to convey the land so as to realize the 
wife’s marital share of the assets transferred 
during the pendency of the divorce; the order 
did not attempt to set aside the transactions 


36-4-122. Costs. 


DOMESTIC RELATIONS 


A472 


relating to the property. Sekik v. Abdelnabi, — 
S.W.3d —, 2020 Tenn. App. LEXIS 516 (Tenn. 
Ct. App. Nov. 18, 2020), vacated, — S.W.3d —, 
2021 Tenn. App. LEXIS 11 (Tenn. Ct. App. Jan. 
12, 2021), substituted opinion, — S.W.3d —, 
2021 Tenn. App. LEXIS 10 (Tenn. Ct. App. Jan. 
13; 2021); 


The court may decree costs against either party, and may award execution 
for the same, or, in case any estate is sequestered, or in the power of the court, 
or in the hands of a receiver, it may order the costs to be paid out of such 


property. 


History. 

Code 1858, § 2477 (deriv. Acts 1831, ch. 20, 
§ 1; 1835-1836, ch. 26, §§ 17, 20, 21); Shan., 
§ 4230; mod. Code 1932, § 8455; T.C.A. (orig. 
ed.), § 36-829. 


Cross-References. 
Proceeding in forma pauperis, § 20-12-127. 


Security for costs, § 36-4-108. 


Law Reviews. 
Divorces in Tennessee (Harold C. Warner), 14 
Tenn. L. Rev. 588 (1936). 


NOTES TO DECISIONS 


Analysis 


. Married Women. 

. solicitors of Wife. 

. Dismissal of Suit. 

. Attorneys’ Fees. 

—Discretion of Court. 

. —Effect of Amount of Alimony Awarded. 
—Fees as Lien. 

—Fees on Appeal. 


KP ONMHMAWNHH 


. Married Women. 

A married woman may be adjudged to pay 
the costs of her unsuccessful suit for divorce 
and also the costs of the husband’s successful 
cross suit for divorce. Payne v. Payne, 96 Tenn. 
59, 33 S.W. 6138, 1895 Tenn. LEXIS 8 (1896); 
Brasfield v. Brasfield, 96 Tenn. 580, 36 S.W. 
384, 1896 Tenn. LEXIS 11 (1896); Williams v. 
Williams, 1 Tenn. Civ. App. (1 Higgins) 538 
(1911). 


2. Solicitors of Wife. 

Where the solicitors, representing the com- 
plainant wife in her divorce suit, procured a 
void decree of sale of the defendant’s land, 
under their agreement with the complainant, 
which was void as to the defendant because he 
was not a party to it, and the decree was 
reversed upon the defendant’s appeal, the costs 
incident to such decree and the appeal to re- 
verse it will be adjudged against the solicitors 
at whose instance it was rendered. Stillman v. 
Stillman, 72 Tenn. 271, 1880 Tenn. LEXIS 10 
(1880). 


3. Dismissal of Suit. 

Where wife files bill for divorce and alimony, 
attaches the property of the husband, and, 
before the return day of the writ, voluntarily 
orders the dismissal of her suit, and it is 
dismissed, the husband is not liable for the 
costs and his property thus wrongfully attached 
cannot be sold by the order of the court to pay 
the costs. Hall v. Hall, 42 S.W. 273, 1897 Tenn. 
Ch. App. LEXIS 53 (1897). 


4, Attorneys’ Fees. 

Allowance of counsel fees must be made in 
the name and right of the wife, upon a showing 
of reasonable foundation for her suit, and that 
she has no sufficient separate property. Carden 
v. Carden, 37 S.W. 1022, 1896 Tenn. Ch. App. 
LEXIS 49 (1896). 

Court of original jurisdiction and not appel- 
late court should determine fee for services 
performed in court of appeals and supreme 
court. Folk v. Folk, 210 Tenn. 367, 357 S.W.2d 
828, 1962 Tenn. LEXIS 430 (1962). 

In determining compensation for attorneys, 
the amount and character of service rendered, 
labor, time and trouble involved, character and 
importance of litigation, amount of money or 
value of the property involved, professional 
skill and experience called for, and character 
and standing of the attorneys are questions 
that should be determined by the court having 
original jurisdiction. Folk v. Folk, 210 Tenn. 
367, 357 S.W.2d 828, 1962 Tenn. LEXIS 430 
(1962). 

Award of $750 in attorney fees was improper 
where plaintiff wife was financially able to pay 
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her own attorney. Duncan v. Duncan, 652 
S.W.2d 913, 1983 Tenn. App. LEXIS 545 (Tenn. 
Ct. App. 1983), overruled, Cary v. Cary, 937 
S.W.2d 777, 1996 Tenn. LEXIS 362 (Tenn. 
1996). 

Court held not in error in not requiring 
husband to pay all of wife’s attorneys’ fees, but 
only a part thereof, where with the award of 
proceeds from sale of house to wife, she was 
able to pay the balance of the attorneys’ fees as 
required by the court. Walker v. Walker, 656 
S.W.2d 11, 1983 Tenn. App. LEXIS 597 (Tenn. 
Ct. App. 1983), overruled, Seessel v. Seessel, 
748 S.W.2d 422, 1988 Tenn. LEXIS 55 (Tenn. 
1988), overruled, Webster v. Webster, — S.W.3d 
—, 2006 Tenn. App. LEXIS 685 (Tenn. Ct. App. 
Oct. 24, 2006). 


5. —Discretion of Court. 

The trial court has wide discretion in deter- 
mining whether to require one spouse to pay for 
the other’s legal expenses incident to divorce 
litigation. Loyd v. Loyd, 860 S.W.2d 409, 1993 
Tenn. App. LEXIS 215 (Tenn. Ct. App. 1993). 


6. —Effect of Amount 
Awarded. 

The amount allowed counsel of the wife is 
governed to some extent by the amount of 
alimony allowed. Lingner v. Lingner, 165 Tenn. 
525, 56 S.W.2d 749, 1932 Tenn. LEXIS 80 
(1933). 


of Alimony 


7. —Fees as Lien. 

Reasonable counsel fees should be a lien 
upon the defendant’s impounded property. 
Stillman v. Stillman, 66 Tenn. 169, 1874 Tenn. 
LEXIS 102 (1874). 

Where a lien for the fees of certain counsel of 
the complainant wife was, by decree of the 
supreme court, declared on certain impounded 
property of the defendant husband, an agree- 
ment between the complainant and those of her 
counsel in whose favor such lien had been 
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declared, and whose fees were allowed, and 
those of her counsel in whose favor no lien had 
been declared, and whose claim for fees had 
been disallowed, will not bind the defendant 
who was not a party thereto, and a subsequent 
decree thereon for a sale of the property for the 
satisfaction of the claims of the counsel in 
whose favor no lien had been declared and 
whose claim for fees had been disallowed was 
erroneous as against the defendant. The agree- 
ment was void as to the defendant, and the 
decree thereon, so far as it affected his rights, 
was coram non judice and void. The defendant 
has a right to stand upon the original decree, to 
be executed as an entirety. Stillman v. Stillman, 
72 Tenn. 271, 1880 Tenn. LEXIS 10 (1880). 


8. —Fees on Appeal. 

Where the appellate court granted the wife a 
divorce from bed and board, allowed her ali- 
mony, and remanded the cause for the execu- 
tion of its decree, without expressly authorizing 
the trial court to make any decree in regard to 
fees of counsel, such court may nevertheless 
make all necessary orders to carry out such 
decree and, as an incident, adjudge such costs 
and expenses as have been incurred, or may be 
necessarily incurred, in the progress of the 
cause; and counsel fees are a part of the ex- 
penses incident to a divorce suit. Shy v. Shy, 54 
Tenn. 125, 1872 Tenn. LEXIS 28 (1872). See 
Lingner v. Lingner, 165 Tenn. 525, 56 S.W.2d 
749, 1932 Tenn. LEXIS 80 (1933). 

Where the trial court allowed counsel fees, 
but an appeal was taken by the husband, either 
the fees for services of counsel on appeal may be 
fixed by the appellate court, or the case may be 
remanded for the purpose of having the fee 
determined. Taylor v. Taylor, 144 Tenn. 311, 232 
S.W. 445, 1921 Tenn. LEXIS 41 (1921), over- 
ruled in part, Morrissey v. Morrissey, 214 Tenn. 
112, 377 S.W.2d 944, 1964 Tenn. LEXIS 455 
(1964); Lingner v. Lingner, 165 Tenn. 525, 56 
S.W.2d 749, 1932 Tenn. LEXIS 80 (1933). 


Appeals in divorce cases shall be governed by the Tennessee Rules of 
Appellate Procedure. Pending appeal, orders and decrees of the trial court 
shall have the effect prescribed by the Tennessee Rules of Civil Procedure. 


History. — 

Code 1958, § 3158; Shan., § 4890; Code 
1932, § 9039; Acts 1970, ch. 595, § 1; 1981, ch. 
449, § 2(23); T.C.A. (orig. ed.), § 36-830. 


36-4-124. Right to remarry. 


Law Reviews. 
Procedure — Writ of Error Coram Nobis in 
Divorce Cases, 36 Tenn. L. Rev. 411 (1969). 


When a marriage is absolutely annulled, or dissolved, the parties shall 


severally be at liberty to marry again. 


36-4-125 


History. 

Code 1858, § 2475 (deriv. Acts 1835-1836, ch. 
26, § 7); Shan., § 4228; mod. Code, 1982, 
§ 8452; Acts 1970, ch. 347, § 1; T.C.A. (orig. 
ed.), § 36-831. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 462. 
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Law Reviews. 

Use of Presumptions in Proving the Exis- 
tence of Marriage Relationships in Tennessee 
(Richard T. Doughtie), 5 Mem. St. U.L. Rev. 409 
(1975). 


NOTES TO DECISIONS 


Analysis 


1. Annulment. 
2. Foreign Law Inhibiting Remarriage. 
3. Injunction Against Marriage in Decree. 


1. Annulment. 

Where the marriage is absolutely annulled, 
the liberty to marry again is not limited to any 
time within which it may occur, nor are there 
any rights reserved, in any case, after the 
unconditional dissolution of the bonds of mat- 
rimony, to either party to open the decree or set 
it aside. Owens v. Sims, 438 Tenn. 544, 1866 
Tenn. LEXIS 85 (1866). 


2. Foreign Law Inhibiting Remarriage. 
The law of another state, providing that the 
offending party shall not marry again, after the 


other party has obtained an absolute divorce, is 
of no force and effect in this state, where such 
marriages are not prohibited. There is no prin- 
ciple of comity requiring this state to give force 
and effect to the penal laws of another state. 
Dickson v. Dickson’s Heirs, 9 Tenn. 110, 1826 
Tenn. LEXIS 16 (1826); Pennegar v. State, 87 
Tenn. 244, 10 S.W. 305, 1888 Tenn. LEXIS 58, 
10 Am. St. Rep. 648, 2 L.R.A. 703 (1889). 


3. Injunction Against Marriage in Decree. 

The court may not in its decree include a 
prohibition against remarriage of the guilty 
party, and the violation of such an injunction 
does not render party liable for contempt of 
court. Bennett v. Anderson, 20 Tenn. App. 523, 
101 S.W.2d 148, 19386 Tenn. App. LEXIS 42 
(Tenn. Ct. App. 1936). 


36-4-125. Legitimacy of children unaffected by divorce or annulment. 


The annulment or dissolution of the marriage shall not in any way affect the 


legitimacy of the children of the same. 


History. 

Code 1858, § 2476 (deriv. Acts 1835-1836, ch. 
26, § 7); Shan., § 4229; mod. Code 1932, 
§ 8458; T.C.A. (orig. ed.), § 36-832. 


Textbooks. 
Pritchard on Wills and Administration of 
Estates (5th ed., Phillips and Robinson), § 849. 


Law Reviews. 

Workmen’s Compensation — Dependency — 
Posthumous Illegitimate Child, 29 Tenn. L. 
Rev. 600 (1961). 


NOTES TO DECISIONS 


Analysis 


. Construction. 

. Effect of Amendment. 

. Marriage Void Ab Initio. 

—Effect of Statute Where No Relief Sought 
by Parents. 

. Natural Children. 

. Workers’ Compensation. 

. Effect of Former Decisions. 


wD ee 


= ~~] OC) Ol 


. Construction. 

This statute being remedial in nature is to be 
liberally construed. Taliaferro v. Rogers, 35 
Tenn. App. 521, 248 S.W.2d 835, 1951 Tenn. 
App. LEXIS 89 (Tenn. Ct. App. 1951). 


2. Effect of Amendment. 

By the amendment of this section adding the 
words “annulment or”, the same status of legiti- 
macy is extended to children of a marriage 
annulled as to those of a dissolved marriage. 
Deihl v. Jones, 170 Tenn. 217, 94 S.W.2d 47, 
1935 Tenn. LEXIS 130 (1936); Taliaferro v. 
Rogers, 35 Tenn. App. 521, 248 S.W.2d 835, 
1951 Tenn. App. LEXIS 89 (Tenn. Ct. App. 
1951). 

The addition of the words “annulment or” to 
this section had the effect of broadening the 
statute, since the words “annulment” and “dis- 
solution” are not synonymous. Deihl v. Jones, 
170 Tenn. 217, 94 S.W.2d 47, 1935 Tenn. LEXIS 
130 (1936). 
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3. Marriage Void Ab Initio. 

The issue of a marriage void ab initio is 
legitimate and capable of inheriting from the 
parents. Deihl v. Jones, 170 Tenn. 217, 94 
S.W.2d 47, 1935 Tenn. LEXIS 130 (1936); Dug- 
gan v. Ogle, 25 Tenn. App. 467, 159 S.W.2d 834, 
1941 Tenn. App. LEXIS 133 (Tenn. Ct. App. 
1941); Taliaferro v. Rogers, 35 Tenn. App. 521, 
248 S.W.2d 835, 1951 Tenn. App. LEXIS 89 
(Tenn. Ct. App. 1951). 

Where one of the parties of a marriage was 
an adjudged lunatic at the date of the marriage 
and the marriage was void ab initio, the effect 
of this section was to legitimize the issue of 
such marriage in the same manner as in the 
case of divorce or annulment of a marriage. 
Deihl v. Jones, 170 Tenn. 217, 94 S.W.2d 47, 
1935 Tenn. LEXIS 130 (1936). 

Even though a bigamous marriage is void ab 
initio, the children of such a marriage are 
legitimate. Taliaferro v. Rogers, 35 Tenn. App. 
521, 248 S.W.2d 835, 1951 Tenn. App. LEXIS 89 
(Tenn. Ct. App. 1951). 

Although the parties marriage was void be- 
cause it was bigamous, that did not affect the 
legitimacy of the parties’ four children; how- 
ever, the trial court did not specify in its order 
whether the ten thousand one hundred sev- 
enty-six constituted net income or gross income 
and did not explain how it computed the fa- 
ther’s income and his child support obligation. 
Guzman v. Alvares, 205 S.W.3d 375, 2006 Tenn. 
LEXIS 605 (Tenn. July 11, 2006). 


4, —Effect of Statute Where No Relief 
Sought by Parents. 

The statute is not limited in its application to 
cases where there is an annulment by decree of 
court, but protects equally the children of mar- 
riages void ab initio even though no such relief 
is sought by the parents. Deihl v. Jones, 170 
Tenn. 217, 94 S.W.2d 47, 1935 Tenn. LEXIS 130 
(1936); Duggan v. Ogle, 25 Tenn. App. 467, 159 
S.W.2d 834, 1941 Tenn. App. LEXIS 133 (Tenn. 
Ct. App. 1941); Taliaferro v. Rogers, 35 Tenn. 
App. 521, 248 S.W.2d 835, 1951 Tenn. App. 
LEXIS 89 (Tenn. Ct. App. 1951). 
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5. Natural Children. 

Under this section and former § 36-2-207 
[see now § 36-2-304], children born out of wed- 
lock are legitimated by the marriage of their 
parents, even though the marriage is void. 
Southern R. Co. v. Sanders, 193 Tenn. 409, 246 
S.W.2d 65, 1952 Tenn. LEXIS 306 (1952). 


6. Workers’ Compensation. 

Posthumous child of void second marriage of 
employee was entitled to benefits under work- 
ers’ compensation law. Winfield v. Cargill, Inc., 
196 Tenn. 133, 264 S.W.2d 584, 1954 Tenn. 
LEXIS 352 (1954). 

Posthumous illegitimate child of deceased 
worker becomes dependent of such worker un- 
der the workers’ compensation law. Shelley v. 
Central Woodwork, Inc., 207 Tenn. 411, 340 
S.W.2d 896, 1960 Tenn. LEXIS 473 (1960). 


7. Effect of Former Decisions. 

In Jennings v. Jennings, 165 Tenn. 295, 54 
S.W.2d 961, 1932 Tenn. LEXIS 50, the court did 
not consider the amendment to this section 
added by the Code of 1932 and such section was 
not mentioned in the opinion and is not a 
controlling authority on the construction of this 
section. Taliaferro v. Rogers, 35 Tenn. App. 521, 
248 S.W.2d 835, 1951 Tenn. App. LEXIS 89 
(Tenn. Ct. App. 1951). 

In Bennett v. Anderson, 20 Tenn. App. 523, 
101 S.W.2d 148, 1986 Tenn. App. LEXIS 42, 
there was no construction of this section and 
the true basis of the court’s refusal to hold that 
the children of a marriage between person 
divorced on grounds of adultery and the coadul- 
terer were legitimated by the statute was that 
there was “no proof or presumption of mar- 
riage”, and if there is any conflict between that 
case and the view adopted in Dethil v. Jones, 170 
Tenn. 217, 94 S.W.2d 47, 1935 Tenn. LEXIS 130 
(1936), that this section protects equally the 
children of marriage void ab initio it cannot 
stand as a precedent. Taliaferro v. Rogers, 35 
Tenn. App. 521, 248 S.W.2d 835, 1951 Tenn. 
App. LEXIS 89 (Tenn. Ct. App. 1951). 


36-4-126. Suspension of proceedings to attempt reconciliation — Re- 
vocation. 


(a) During the pendency of any suit for absolute divorce, limited divorce or 
separate maintenance, the court having jurisdiction of the matter may, upon 
the written stipulation of both the husband and wife that they desire to 
attempt a reconciliation, enter an order suspending any and all orders and 
proceedings for such time as the court, in its discretion, may determine 
advisable under the circumstances, so as to permit the parties to attempt such 
reconciliation without prejudice to their respective rights. During the period of 
such suspension, the parties may resume living together as husband and wife 
and their acts and conduct in so doing shall not be determined a condonation 
of any prior misconduct. 
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(b) Such suspension may be revoked upon motion of either party by order of 
the court. 


History. County (William K. West, Jr.), 4 Mem. St. U.L. 
Acts 1965, ch. 329, § 1; T.C.A., § 36-836. Rev. 33 (1973). 


Law Reviews. 
The New Office of Divorce Referee in Shelby 


36-4-127. Expunction of divorce records upon reconciliation of par- 
ties. 


Parties to any divorce proceeding, who have reconciled and dismissed their 
cause of action, may thereafter file an agreed sworn petition signed by both 
parties and notarized, requesting expunction of their divorce records. Upon the 
filing of such petition, the judge shall issue an order directing the clerk to 
expunge all records pertaining to such divorce proceedings, once all court costs 
have been paid. The clerk shall receive a fee of fifty dollars ($50.00) for 
performing such clerk’s duties under this section. 


History. divorce records, the clerk of the court must 
Acts 1981, ch. 435, § 1; T.C.A., § 36-838. destroy or obliterate the records, OAG 06-15, 


AtidPdey Gen eralOpiniOne: 2006 Tenn. AG LEXIS 15 (1/19/06). 


When presented with an order to expunge 


36-4-128. Remarriage after spouse’s two-year absence — Effect of 
spouse’s return. 


(a) If, upon a false rumor, apparently well founded, of the death of one (1) of 
the parties, who has been absent two (2) whole years, the other party marries 
again, the party remaining single may, upon returning, insist upon a restora- 
tion of conjugal rights or upon a dissolution of the marriage, and the court shall 
decree accordingly, to wit: that the first marriage shall stand and the second be 
dissolved, or vice versa. 

(b) Such bill or petition shall be filed within one (1) year after the return. 


History. Textbooks. 
Code 1858, § 2461 (deriv. Acts 1835-1836, ch. Gibson’s Suits in Chancery (7th ed., Inman), 
26, § 8); Shan., § 4214; Code 1932, § 8439; § 516. 


T.C.A. (orig. ed.), § 36-833. 
longed) 3 Law Reviews. 


Cross-References. Use of Presumptions in Proving the Exis- 
Bigamy, § 39-15-301. tence of Marriage Relationships in Tennessee 
Remarriage after absence of five years, § 36- (Richard T. Doughtie), 5 Mem. St. U.L. Rev. 409 

3-102. (1975). 


36-4-129. Stipulated grounds and/or defenses — Grant of divorce. 


(a) In all actions for divorce from the bonds of matrimony or legal separation 
the parties may stipulate as to grounds and/or defenses. 

(b) The court may, upon stipulation to or proof of any ground of divorce 
pursuant to § 36-4-101, grant a divorce to the party who was less at fault or, 
if either or both parties are entitled to a divorce or if a divorce is to be granted 
on the grounds of irreconcilable differences, declare the parties to be divorced, 
rather than awarding a divorce to either party alone. 
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History. 
Acts 1989, ch. 543, § 1; 1998, ch. 1059, § 5; 
2008, ch. 868, § 2. 


Law Reviews. 
Dual Fault Divorce in Tennessee: The Thom- 
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asson Case and the New Statute, 19 Mem. St. 
U.L. Rev. 353 (1989). 

Family law — Cary v. Cary: Antenuptial 
Agreements Waiving or Limiting Alimony in 
Tennessee, 27 U. Mem. L. Rev. 1041 (1997). 


NOTES TO DECISIONS 


Analysis 


. Findings of Court. 

. Discretion of Court. 
. Stipulations. 

. Illustrative Cases. 


= POD 


. Findings of Court. 

The trial court was not required to make a 
written finding that both parties were at fault 
or which party was less at fault in its order 
awarding a divorce to the husband “alone.” 
Varley v. Varley, 934 S.W.2d 659, 1996 Tenn. 
App. LEXIS 459 (Tenn. Ct. App. 1996). 

The court should have found that both par- 
ties engaged in an inappropriate course of con- 
duct over many months that rendered contin- 
ued cohabitation as husband and wife 
unacceptable pursuant to T.C.A. § 36-4-129(b) 
rather than “cruel and inhuman treatment” 
pursuant to T.C.A. § 36-4-101(a)(11), where the 
parties relationship had disintegrated and 
their love and affection had been extinguished. 
Earls v. Earls, 42 S.W.3d 877, 2000 Tenn. App. 
LEXIS 356 (Tenn. Ct. App. 2000), rehearing 
denied, 42 S.W.3d 877, 2000 Tenn. App. LEXIS 
398 (Tenn. Ct. App. 2000). 

Trial court was not required to state with 
specificity in its order finding that both parties 
were entitled to a divorce exactly what one 
spouse’s inappropriate marital conduct was 
given that spouse’s admitted adultery and the 
fact both parties admitted in the divorce pro- 
ceeding to conduct that would entitle the other 
to a divorce. Fulbright v. Fulbright, 64 S.W.3d 
359, 2001 Tenn. App. LEXIS 532 (Tenn. Ct. 
App. 2001), review or rehearing denied, — 
S.W.3d —, 2001 Tenn. LEXIS 843 (Tenn. Dec. 
10, 2001). 

Trial court erred in granting a husband’s 
motion to enter a decree of divorce for the wife 
where, even though the husband admitted to 
allegations of adultery in the divorce petition, 
that was not an agreed upon stipulation and 
the court should have held an evidentiary hear- 
ing to hear proof of the facts prior to having 
granted the divorce. Hyneman v. Hyneman, 152 
S.W.3d 549, 2003 Tenn. App. LEXIS 680 (Tenn. 
Ct. App. 2003), appeal denied, — S.W.3d —, 
2004 Tenn. LEXIS 407 (Tenn. May 10, 2004). 


2. Discretion of Court. 

In an action in which the husband appealed 
the circuit court for Rutherford County’s divi- 
sion of marital property, the amount of the 
award of rehabilitative alimony to the wife, and 


the grant of divorce to the wife based on the 
husband’s adultery, the trial court did not 
abuse its discretion by granting the wife a 
divorce based upon the husband’s adultery 
where, inter alia, the husband testified that he 
had been dating another woman for two years 
prior to the divorce and that he and this woman 
had engaged in sexual relations since the fall of 
2003. Jekot v. Jekot, 232 S.W.3d 744, 2007 
Tenn. App. LEXIS 6 (Tenn. Ct. App. Jan. 3, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 475 (Tenn. May 14, 2007). 

Chancery court erred in denying a husband’s 
motion to set aside the divorce judgment with- 
out hearing because the record was insufficient 
to establish whether the husband complied 
with the request requirements of the judicial 
branch’s ADA Policy prior to the hearing or 
whether he was a “qualified individual with a 
disability” such that modification was neces- 
sary—those issues were questions of fact that 
the trial court should have considered when 
making its decision—and the issue of whether 
the trial court erred by entering its judgment 
after the husband had withdrawn his consent 
was in part dependent on whether the trial 
court and the husband had complied with the 
ADA Policy. Harris v. Harris, — S.W.3d —, 2019 
Tenn. App. LEXIS 267 (Tenn. Ct. App. May 29, 
2019). 


3. Stipulations. 

T.C.A. § 36-4-114 addresses the situation in 
which a defendant admits the facts charged in 
the bill or petition and relied upon as the 
ground for a divorce, and mandates that the 
trial court shall, nevertheless, before decreeing 
a divorce, hear proof of the facts alleged; the 
statutes must be interpreted in pari materia, 
and thus the meaning of “stipulation” in T.C.A. 
§ 36-4-129 must be construed in light of the 
express terms of T.C.A. § 36-4-114. Hyneman v. 
Hyneman, 152 S.W.3d 549, 2003 Tenn. App. 
LEXIS 680 (Tenn. Ct. App. 2003), appeal de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 407 
(Tenn. May 10, 2004). 


4. Illustrative Cases. 

Decision to grant divorce to the wife based on 
the husband’s inappropriate marital conduct 
under T.C.A. § 36-4-101(a)(11) was supported 
by ample evidence in the record, which showed 
that the husband and his mother, with whom 
the couple lived, combined first to indoctrinate 
the wife in their religious beliefs and then to 
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methodically humiliate, ostracize, and subju- 
gate her. The mother was encouraged not to see 
her family, was punished for failing to comply 
with the rules set by the husband and his 
mother, and was eventually isolated in another 
house on the property and was not permitted to 
see her daughter. Chaffin v. Ellis, 211 S.W.3d 
264, 2006 Tenn. App. LEXIS 200 (Tenn. Ct. 
App. 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 867 (Tenn. 2006). 

Neither party was awarded divorce because 
the trial court simply declared the parties di- 
vorced in accordance with T.C.A. § 36-4-129(b), 
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and also neither party clearly prevailed on the 
issues of the valuation of the marital property 
and the division of the marital estate and the 
type, amount, and duration of the spousal sup- 
port requested by the ex-wife; thus, the trial 
court did not abuse its discretion when it re- 
fused the wife’s request for discretionary costs 
as the appellate court was unable to determine 
which party prevailed on appeal. Owens v. 
Owens, 241 S.W.3d 478, 2007 Tenn. App. 
LEXIS 178 (Tenn. Ct. App. Mar. 29, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
817 (Tenn. Sept. 17, 2007). 


36-4-130. Mediation — Confidentiality of information and documents. 


(a) When the parties to a divorce action mediate the dispute, the mediator 
shall not divulge information disclosed to the mediator by the parties or by 
others in the course of mediation. All records, reports, and other documents 
developed for the mediation are confidential and privileged. 

(b) Communications made during a mediation may be disclosed only: 

(1) When all parties to the mediation agree, in writing, to waive the 
confidentiality of the written information; 

(2) In a subsequent action between the mediator and a party to the 
mediation for damages arising out of the mediation; 

(3) When statements, memoranda, materials and other tangible evidence — 
are otherwise subject to discovery and were not prepared specifically for use 
in and actually used in the mediation; 

(4) When the parties to the mediation are engaged in litigation with a 
third party and the court determines that fairness to the third party requires 
that the fact or substance of an agreement resulting from mediation be 
disclosed; or 

(5) When the disclosure reveals abuse or neglect of a child by one (1) of the 
parties. 

(c) The mediator shall not be compelled to testify in any proceeding, unless 
all parties to the mediation and the mediator agree in writing. 


History. 
Acts 1993, ch. 245, § 1; 2007, ch. 519, § 2. 


Cross-References. 


Law Reviews. 

Alternative Dispute Resolution in the Per- 
sonal Injury Forum (William P. Zdancewicz), 26 
U. Mem. L. Rev. 1169 (1996). 


Confidentiality of public records, § 10-7-504. 


36-4-131. Mediation — Waiver or extension — Domestic abuse. 


(a) Except as provided in subsections (b), (c) and (d), in any proceeding for 
divorce or separate maintenance, the court shall order the parties to partici- 
pate in mediation. 

(b) The court may waive or extend mediation pursuant to subsection (a) for 
reasons including, but not limited to: 

(1) Any factor codified in § 36-6-409(4); 

(2) Either party is unable to afford the cost of the mediation, unless the 
cost is waived or subsidized by the state or if the cost of mediation would be 
an unreasonable burden on either or both of the parties; 
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(3) The parties have entered into a written marital dissolution agreement 
or an agreed order resolving all of the pending issues in the divorce, except 
as provided in subsection (c); 

(4) The parties have participated in a settlement conference presided over 
by the court or a special master; 

(5) The court finds a substantial likelihood that mediation will result in 
an impasse; or 

(6) For other cause found sufficient by the court. 
(c) If the ground for the divorce is irreconcilable differences and the parties 


have filed with the court a properly executed marital dissolution agreement, 
and if there are minor children of the marriage, a properly executed parenting 
plan, the court shall not require the parties to attend mediation. 


(d)(1) In any proceeding for divorce or separate support and maintenance, if 
an order of protection issued in or recognized by this state is in effect or there 
is a court finding of domestic abuse or any criminal conviction involving 
domestic abuse within the marriage that is the subject of the proceeding for 
divorce or separate support and maintenance, the court may order mediation 


or refer either party to mediation, only if: 
(A) Mediation is agreed to by the victim of the alleged domestic or 


family violence; 


(B) Mediation is provided by a certified mediator who is trained in 
domestic and family violence in a specialized manner that protects the 


safety of the victim; and 


(C) The victim is permitted to have in attendance at mediation a 
supporting person of the victim’s choice, including, but not limited to, an 
attorney or advocate. No victim may provide monetary compensation to a 
nonattorney advocate for attendance at mediation. 

(2) Mediation conducted pursuant to subdivision (b)(1) shall be concluded 
and a report provided to the court no later than one hundred eighty (180) 
days from the date the complaint for divorce was filed. 


History. 
Acts 1997, ch. 350, § 1; 2007, ch. 519, § 3; 
2008, ch. 994, § 1. 


Compiler’s Notes. 

Acts 2008, ch. 994, § 2 provided that the act 
shall apply to any proceeding for divorce or 
separate maintenance where mediation has not 
been ordered by a court pursuant to § 36-4-131 
prior to July 1, 2008. 


Law Reviews. 
Family Mediation in Tennessee (Judge Mari- 
etta Shipley), 26 U. Mem. L. Rev. 1085 (1996). 
Meet Me in the Middle: The Time is Ripe for 
Tennessee to Adopt the Uniform Collaborative 
Law Act (Diana M. Comes), 41 U. Mem. L. Rev. 
551 (2011). 


36-4-132. Appointment of guardian ad litem. 


(a) In an action for dissolution of marriage involving minor children, upon 
its own motion or upon the motion of either party, the court may appoint a 
guardian ad litem for any minor child of the marriage. 

(b) The reasonable fees or costs of the guardian ad litem shall be borne by 
the parties and may be assessed by the court as it deems equitable. Such fees 
or costs may be waived upon motion for an indigent person. 

(c) Any guardian ad litem appointed by the court pursuant to this section 
shall be presumed to be acting in good faith and in so doing shall be immune 


36-4-133 DOMESTIC RELATIONS 480 
from any liability that might otherwise be incurred while acting within the 
scope of such appointment. Such immunity shall apply in all proceedings in 


which such guardian ad litem may act. 


History. 
Acts 1998, ch. 1059, § 6; 2000, ch. 736, § 1. 


Law Reviews. 
Student Essay: No Champion For Children: 


Tennessee’s Rule 40a And The Appointment Of 
Guardians Ad Litem In Custody Proceedings, 7 
Tenn. J. L. & Pol’y 438 (2011). 


NOTES TO DECISIONS 


1. In General. 

Tennessee statutes governing divorce do not 
specifically address the appointment of an at- 
torney ad litem, but in this case, where the 
motion filed by the guardian ad litem sought to 
appoint an attorney ad litem to assist the 
guardian ad litem during the course of the 


appeal, it was within the discretion of the trial 
court to appoint an attorney ad litem and the 
trial court did not abuse its discretion in order- 
ing the appointment. Toms v. Toms, 209 S.W.3d 
76, 2005 Tenn. App. LEXIS 635 (Tenn. Ct. App. 
2005), appeal denied, Toms v. Williams , — 
S.W.3d —, 2006 Tenn. LEXIS 596 (Tenn. 2006). 


36-4-133. Compliance with notice of insurance termination provisions 
required. 


On and after January 1, 2007, before entering an order or decree for a 
divorce or a legal separation under this title, the court shall determine that the 
appropriate spouse has complied with § 56-7-2366, if applicable. If the court 
determines that the notification process has not been followed, then the court 
shall consider requiring the insured or covered individual to provide a health 
care insurance policy for the former spouse. 


History. 
Acts 2006, ch. 764, § 2. 


36-4-134. Notice that the decree does not necessarily affect the ability 
of a creditor to proceed against a party or a party’s 
property. 


(a) Every final decree of divorce granted on any fault ground of divorce and 
every marital dissolution agreement shall contain a notice that the decree does 
not necessarily affect the ability of a creditor to proceed against a party or a 
party’s property, even though the party is not responsible under the terms of 
the decree for an account, any debt associated with an account or any debt. The 
notice shall also state that it may be in a party’s best interest to cancel, close 
or freeze any jointly held accounts. 

(b) Failure to include the notice required by subsection (a) shall not affect 
the validity of the decree of divorce, legal separation or annulment. 


History. 
Acts 2009, ch. 157, § 1. 


Code Commission Notes. Acts 2010, ch. 
894, § 1 purported to add a new section con- 
cerning false allegations of sexual abuse in 


furtherance of litigation as § 36-4-134. Since 
Acts 2009, ch. 157, § 1 added § 36-4-134 con- 
cerning notice that a decree does not necessar- 
ily affect the ability of a creditor to proceed 
against a party or a party’s property, ch. 894 
was added as § 36-4-135. 
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36-4-135. False allegations of sexual abuse in furtherance of litigation. 


Whenever a trial court finds that any person knowingly made a false 
allegation of sexual abuse in furtherance of litigation, in addition to any other 
penalties provided for by law or rule, the court may hold the accuser in 
contempt of court and may order the accuser to pay all litigation expenses, 
including, but not limited to, the reasonable attorney’s fees, discretionary costs 
and other costs incurred by the wrongly accused party in defending against the 
false allegation. 


History. 
Acts 2010, ch. 894, § 1. 


Code Commission Notes. Acts 2010, ch. 
894, § 1 purported to add a new section con- 
cerning false allegations of sexual abuse in 
furtherance of litigation as § 36-4-134. Since 


Acts 2009, ch. 157, § 1 added § 36-4-134 con- 
cerning notice that a decree does not necessar- 
ily affect the ability of a creditor to proceed 
against a party or a party’s property, ch. 894 
was added as § 36-4-135. 


CHAPTER 5 
ALIMONY AND CHILD SUPPORT 


Part 1. General Provisions 


Section 
36-5-101. Child support order — Jurisdiction — Amount of support — Enforcement — Modifica- 
tion — Insurance — Scientific parentage tests. 
36-5-102. Portion of spouse’s estate decreed to spouse entitled to alimony or support — Mainte- 
nance of minor custodial parent. 
_ 36-5-103. Enforcement of decree for alimony and support. 
36-5-104. Failure to comply with child support order — Criminal sanctions — Inference of 
obligor’s ability to pay. 
36-5-105. Intestacy of plaintiff spouse — Effect on alimony. 
36-5-106. Reports pursuant to Fair Credit Reporting Act. 
36-5-107. Disposition of incentive payments — Prohibition against agency use of payments for 
social and recreational purposes. 
36-5-108. [Reserved.] 
36-5-109. Construction. 
36-5-110. Termination of Acts 1985, ch. 477. 
36-5-111. Liability for clerk’s fee. 
36-5-112. Responsible teen parent pilot project. 
36-5-113. Plans for payment of child support — Work requirements. 
36-5-114. Federally required state collection and disbursement unit for child and spousal support. 
36-5-115. State registry of support cases. 
36-5-116. Establishment of central collection and disbursement unit. 
36-5-117. Reimbursement of clerks of court for activities involving child support, central state case 
registry and the central collection and disbursement system. 
36-5-118. Customer service unit — Statewide toll-free telephone line. 
36-5-119. Satellite offices. 
36-5-120. Payments and identifying information required for support payments made to the 
centralized collection and disbursement unit. 
36-5-121. Decree for support of spouse. 
36-5-122. False allegations of sexual abuse in furtherance of litigation. 
Part 2. [Reserved] 
Part 3. [Reserved] 
Part 4. Expedited Process for Support 
36-5-401. Part definitions. 
36-5-402. Commencement and termination of hearings and actions — Magistrates. 


Section 


36-5-403. 
36-5-404. 
36-5-405. 
36-5-406. 


36-5-501. 
36-5-502. 
36-5-503. 


36-5-701. 
36-5-702. 
36-5-703. 
36-5-704. 
36-5-705. 
36-5-706. 
36-5-707. 
36-5-708. 
36-5-709. 
36-5-710. 
36-5-711. 
36-5-712. 
36-5-713. 
36-5-714. 


36-5-801. 
36-5-802. 
36-5-803. 
36-5-804. 
36-5-805. 
36-5-806. 
36-5-807. 
36-5-808. 
36-5-809. 


36-5-810. 
36-5-811. 
36-5-812. 
36-5-813. 
36-5-814. 
36-5-815. 
36-5-816. 


36-5-901. 
36-5-902. 
36-5-903. 
36-5-904. 
36-5-905. 
36-5-906. 
36-5-907. 
36-5-908. 
36-5-909. 
36-5-910. 
36-5-911. 
36-5-912. 
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Powers of magistrate. 
Powers and duties of clerk. 
Support actions. 
Promulgation of forms. 


Part 5. Assignment of Income for Support 


Income withholding. 
[Reserved.] 
Termination of income assignment. 


Part 6. [Reserved] 
Part 7. Enforcement Through License Denial, Revocation and Restriction 


Part definitions. 

Agency to enforce orders — Notice of noncompliance. 

Administrative hearing — Certification of noncompliance. 

Stays of action — Issuance of decisions — Costs. 

Certification that obligor is in noncompliance. 

Denial, suspension or revocation of license — Refusal to reinstate or reissue — Notice. 
Effect of compliance by obligors who have been served notice. 

Rules authorized to enforce part. 

Licensing authorities — Cooperation with department — Agreements. 
Modification or amendment of support orders or obligations. 

Information about applicants or licensees — Transmittal. 

Report to general assembly and governor. 

Noncompliance with support order to affect ability to hold other licenses. 
Restricted license. 


Part 8. Child Support Enforcement Powers of Department 


Access to records for child support enforcement. 

Administrative orders for parentage tests. 

Administrative orders to redirect child support payment. 

Administrative orders to direct additional payments to reduce arrearages. 

Updating of information of parties to certain administrative actions. 

Administrative review of certain administrative orders. 

Automated processes and service of documents. 

Statewide jurisdiction of department. 

Enforcement of out-of-state requests, administrative orders and administrative subpoe- 
nas. 

Immunity for compliance with requests, orders and subpoenas. 

Enforcement of requests for information. 

Enforcement of requests, administrative orders and administrative subpoenas. 

Liability for fees and costs. 

“Financial institution” defined. 

Rulemaking authority. 

Administrative orders to determine continuing exclusive jurisdiction. 


Part 9. Overdue Support 


Liens for child support arrearages. 

Full faith and credit to liens of other state child support agencies. 

Rebuttable presumption as to ownership. 

Enforcement of liens. 

Enforcement by administrative order of seizure. 

Exemptions from sale. 

Release of lien. 

Department control — Real estate and personal property. 

Limitation on rights of action. 

“Financial institution” defined. 

Cooperation by state and local agencies. 

Enforcement procedures — Rules and regulations for enforcement — Contracts for 
enforcement procedures. 
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Section 

36-5-1001. 
36-5-1002. 
36-5-1003. 
36-5-1004. 
36-5-1005. 
36-5-1006. 


36-5-1101. 
36-5-1102. 
36-5-1103. 
36-5-1104. 
36-5-1105. 
36-5-1106. 
36-5-1107. 
36-5-1108. 


36-5-1201. 


36-5-1301. 
36-5-1302. 


 36-5-2001. 


36-5-2101. 
36-5-2102. 
36-5-2103. 
36-5-2104. 


36-5-2201. 
36-5-2202. 
36-5-2203. 
36-5-2204. 
36-5-2205. 
36-5-2206. 
36-5-2207. 
36-5-2208. 
36-5-2209. 
36-5-2210. 


36-5-2211. 


Part 23. 


36-5-2301. 
36-5-2302. 
36-5-2303. 
36-5-2304. 
36-5-2305. 
36-5-2306. 
36-5-2307. 
36-5-2308. 
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Part 10. Appeals 


Appeals of administrative actions by the department of human services. 
Scope of administrative review. 

Judicial review of administrative actions. 

Noninterference with department’s actions — Injunctive relief. 

Liability for fees and costs. 

Rules and regulations. 


Part 11. Employment Records 


Part definitions. 

Reports of new employees. 

Reports for employers with employees in two or more states. 
Time frames for reports by employers. 

Reports on W-4 forms. 

Use of information by department. 

Failure to make necessary reports — Penalties. 

Rulemaking authority. 


Part 12. Assistance by Other States 
Administrative enforcement in interstate cases. 
Part 13. Social Security Number Records 


Inclusion of social security numbers on certain licenses. 
Inclusion of social security numbers in certain records. 


Part 14. [Reserved] 
Part 20. Uniform Interstate Family Support Act—Short Title 
Short title. 
Part 21. Uniform Interstate Family Support Act — General Provisions 


Definitions. 

State tribunal and support enforcement agency. 

Remedies cumulative. 

Application of parts 21-27 of this chapter to resident of foreign country and foreign 
support proceeding. 


Part 22. Uniform Interstate Family Support Act — Jurisdiction 


Bases for jurisdiction over nonresident. 

Duration of personal jurisdiction. 

Initiating and responding tribunal of state. 

Simultaneous proceedings. 

Continuing, exclusive jurisdiction to modify child support order. 
Continuing jurisdiction to enforce child support order. 
Determination of controlling child support order. 

Child support orders for two or more obligees. 

Credit for payments. 


Application of parts 20-29 of this chapter to nonresident subject to personal jurisdic- 


tion. 
Continuing, exclusive jurisdiction to modify spousal support order. 


Uniform Interstate Family Support Act — Civil Provisions of General Application 


Proceedings under parts 20-29 of this chapter. 
Proceeding by minor parent. 

Application of law of state. 

Duties of initiating tribunal. 

Duties and powers of responding tribunal. 
Inappropriate tribunal. 

Duties of support enforcement agency. 

Duty of attorney general and reporter. 


Section 


36-5-2309. 
36-5-2310. 
36-5-2311. 
36-5-2312. 
36-5-2313. 
36-5-2314. 
36-5-2315. 
36-5-2316. 
36-5-2317. 
36-5-2318. 
36-5-2319. 
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Private counsel. 

Duties of the department of human services. 
Pleadings and accompanying documents. 
Nondisclosure of information in exceptional circumstances. 
Costs and fees. 

Limited immunity of petitioner. 
Nonparentage as defense. 

Special rules of evidence and procedure. 
Communications between tribunals. 
Assistance with discovery. 

Receipt and disbursement of payments. 


Part 24. Uniform Interstate Family Support Act — Establishment of Support Order or 


36-5-2401. 
36-5-2402. 


Determination of Parentage 


Establishment of support order. 
Proceeding to determine parentage. 


Part 25. Uniform Interstate Family Support Act — Enforcement of Order Without Registration 


36-5-2501. 
36-5-2502. 
36-5-2503. 
36-5-2504. 
36-5-2505. 
36-5-2506. 
36-5-2507. 


Employer’s receipt of income-withholding order of another state. 
Employer’s compliance with income-withholding order of another state. 
Employer’s compliance with two or more income-withholding orders. 
Immunity from civil liability. 

Penalties for noncompliance. 

Contest by obligor. 

Administrative enforcement of orders. 


Part 26. Uniform Interstate Family Support Act — Registration, Enforcement, and Modification 


36-5-2601. 
36-5-2602. 
36-5-2603. 
36-5-2604. 


36-5-2605. 
36-5-2606. 
36-5-2607. 
36-5-2608. 


of Support Order 
Subpart A. Registration for Enforcement of Support Order 


Registration of order for enforcement. 
Procedure to register order for enforcement. 
Effect of registration for enforcement. 
Choice of law. 


Subpart B. Contest of Validity or Enforcement 


Notice of registration of order. 

Procedure to contest validity or enforcement of registered support order. 
Contest of registration or enforcement. 

Confirmed order. 


Subpart C. Registration and Modification of Child Support Order of Another State 


36-5-2609. 
36-5-2610. 
36-5-2611. 
36-5-2612. 
36-5-2613. 


36-5-2614. 


36-5-2615. 
36-5-2616. 


36-5-2701. 
36-5-2702. 
36-5-2703. 
36-5-2704. 
36-5-2705. 
36-5-2706. 


Procedure to register child support order of another state for modification. 

Effect of registration for modification. 

Modification of child support order of another state. 

Recognition of order modified in another state. 

Jurisdiction to modify child support order of another state when individual parties 
reside in this state. 

Notice to issuing tribunal of modification. 


Subpart D. Registration and Modification of Foreign Child Support Order 


Jurisdiction to modify child support order of foreign country. 
Procedure to register child support order of foreign country for modification. 


Part 27. Support Proceeding under Convention 


Part definitions. 

Applicability. 

Relationship of state department of human services to United States central authority. 
Initiation by department of human services of support proceeding under Convention. 
Direct request. 

Registration of Convention support order. 
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Section 

36-5-2707. 
36-5-2708. 
36-5-2709. 
36-5-2710. 
36-5-2711. 
B6-5-2712. 
36-5-2713. 


36-5-2801. 
36-5-2802. 
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Contest of registered Convention support order. 

Recognition and enforcement of registered Convention support order. 
Partial enforcement. 

Foreign support agreement. 

Modification of Convention child support order. 

Personal information — Limitation on use. 

Record in original language — English translation. 


Part 28. Uniform Interstate Family Support Act — Interstate Rendition 


Grounds for rendition. 
Conditions of rendition. 


Part 29. Uniform Interstate Family Support Act — Miscellaneous Provisions 


36-5-2901. 
36-5-2902. 
36-5-2903. 


36-5-3001. 
36-5-3002. 
36-5-3003. 
36-5-3004. 
36-5-3005. 
36-5-3006. 
36-5-3007. 
36-5-3008. 
36-5-3009. 


36-5-3101. 
36-5-3102. 
36-5-3103. 
36-5-3104. 
36-5-3105. 
36-5-3106. 
36-5-3107. 
36-5-3108. 
36-5-3109. 
36-5-3110. 
36-5-3111. 


Uniformity of application and construction. 
Applicability. 
Severability. 


Part 30. Intercounty Enforcement and Modification 


Purposes and construction of part and limitation of scope of part. 
Part definitions. 

Transfer of support or custody cases. 

Procedure to transfer case. 

Duties of the transferor court. 

Duties and powers of transferee clerk and transferee court. 
Contest of transfer. 

Acceptance of transfer. 

Costs and fees. 


Part 31. Enforcement Without Transfer of Jurisdiction 


Purpose and construction of part. 

Part definitions. 

Registration of order for enforcement. 

Effect of registration of order. 

Notice of registration of order. 

Procedure to contest validity or enforcement of registered order. 
Contest of registration or enforcement. 
Effect of confirmed order. 

Rights of the department of human services. 
Disbursement of collections. 

Costs. 


PART 1 
GENERAL PROVISIONS 


36-5-101. Child support order — Jurisdiction — Amount of support — 


Enforcement — Modification — Insurance — Scientific 
parentage tests. 


(a)(1) Upon dissolution of a marriage, whether dissolved absolutely or by a 
perpetual or temporary decree of separation, the court may make an order 
and decree for the suitable support and maintenance of the children by 
either spouse or out of such spouse’s property, according to the nature of the 
case and the circumstances of the parties, the order or decree to remain in 
the court’s control. 

(2) Courts having jurisdiction of the subject matter and of the parties are 
hereby expressly authorized to provide for the future support of the children, 
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in proper cases, by fixing some definite amount or amounts to be paid in 
monthly, semimonthly, or weekly installments, or otherwise, as circum- 
stances may warrant, and such awards, if not paid, may be enforced by any 
appropriate process of the court having jurisdiction, including levy of 
execution. 

(3) In interstate cases, jurisdiction to modify, alter or enforce orders or 
decrees for the support of children shall be determined in accordance with 
parts 20-29 of this chapter. In intrastate cases, jurisdiction to modify, alter or 
enforce orders or decrees for the support of children shall be determined in 
accordance with parts 30 and 31 of this chapter. 

(4) As used in this chapter, “order,” where the context requires, includes 
an order concerning child or medical support issued pursuant to an admin- 
istrative proceeding in any other state. 

(5) In establishing or enforcing any duty of support under this chapter, 
the court shall give full faith and credit to all paternity determinations of 
any other state or territory, made pursuant to a voluntary acknowledgment 
or pursuant to any administrative or judicial process. 

(6) A voluntary acknowledgment of paternity that is completed under 
§ 68-3-203(g), § 68-3-302, or § 68-3-305(b), or under similar provisions of 
another state or government, when certified by the state registrar or other 
governmental or institutional entity maintaining the record of the acknowl- 
edgment, shall be a basis for establishing a support order without requiring 
any further proceedings to establish paternity. 

(7) The state of Tennessee, its officers, employees, agents or contractors, 
any counties, county officials, the clerks of any court, or any Title IV-D child 
support enforcement agency shall not be liable, in any case, to compensate 
any person for repayment of child support paid or for any other costs, as a 
result of the rescission pursuant to § 24-7-113 of any voluntary acknowl- 
edgment, or the rescission of any orders of legitimation, paternity, or 
support. 

(8) When a court having jurisdiction determines child support pursuant to 
the Tennessee child support guidelines, based on either the actual income or 
the court’s findings of an obligor’s ability to earn income, the final child 
support order shall create an inference in any subsequent proceeding that 
the obligor has the ability to pay the ordered amount until such time as the 
obligor files an application with the court to modify the ordered amount. 

(9) Where the lump sum amount of retirement or pension benefits or of 
balances in an individual retirement account, §§ 401(k), 403(b), 457 (26 
U.S.C. §§ 401(k), 403(b) and 457), respectively, or any other tax qualified 
account has been considered by the trial court, and determined to be marital 
property to be divided, the distributions of such lump sum amounts 
necessary to complete the division of property, whether distributed in a 
single payment or by periodic payments, shall not be considered income for 
the purpose of determining a spouse or ex-spouse’s right to receive alimony 
or child support, but the income generated by the investment of such lump 
sum awards shall be considered income for such purpose. 

(b)(1) Notwithstanding any other law to the contrary, neither the depart- 
ment of human services, nor any Title IV-D child support contractor of the 
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department, nor any recipient of public assistance in this or any other state 
or territory, nor any applicant for either public assistance in this or any other 
state or territory or for Title IV-D child support services from the department 
or any other Title IV-D agency in this or any other state or territory, shall be 
required to demonstrate to a court or administrative tribunal that the 
caretaker of the child for whom child support is sought is vested with any 
more than physical custody of the subject child or children, in order to have 
standing to petition for child support from the legal parent of the child or 
children for whom support is sought, or to seek enforcement or modification 
of any existing orders involving such child or children. 

(2) Legal custody of a child to whom a child support obligation is owed 

shall not be a prerequisite to the initiation of any support action or to the 
enforcement or modification of any support obligation in such cases, whether 
or not the obligation has been assigned to this state or any other state or 
territory by operation of law. 
(c)(1) The court shall set a specific amount that is due each month, to be paid 
in one (1) or more payments as the court directs. In making any decree or 
order pursuant to this section, the court shall consider § 34-1-102(b). Unless 
the court finds otherwise, each order made under this section shall contain 
the current address of the parties. 

(2)(A) The order or decree of the court may provide that the payments for 

the support of such child or children shall be paid either to the clerk of the 

court or directly to the spouse, or other person awarded the custody of the 
child or children; provided, however, that: 

(i) The court shall order that all child support payments based upon 
an income assignment issued by the clerk be paid to the clerk of the 
court, except as set forth in subdivision (c)(2)(A)(@i), for child support 
cases that are subject to the provisions for central collection and 
disbursement pursuant to § 36-5-116; and 

(ii) In all Title IV-D child support cases in which payment of child 
support is to be made by income assignment, or otherwise, and in all 
cases where payments made by income assignment based upon support 
orders entered on or after January 1, 1994, that are not Title IV-D 
support cases, but must be made to the central collection and disburse- 
ment unit as provided by § 36-5-116, and, except as may otherwise be 
allowed by § 36-5-501(a)(2)(B), the court shall only order that the 
support payments be made to the central collection and disbursement 
unit pursuant to § 36-5-116. No agreement by the parties in a parenting 
plan, either temporary or permanent, entered pursuant to chapter 6, 
part 4 of this title, or any other agreement of the parties or order of the 
court, except as may otherwise be allowed by § 36-5-501(a)(2)(B), shall 
alter the requirements for payment to the central collection and dis- 
bursement unit as required by § 36-5-116, and any provision of any 
parenting plan, agreement or court order providing for any other 
payment procedure contrary to the requirements of § 36-5-116, except 
as may otherwise be allowed by § 36-5-501(a)(2)(B), whether or not 
approved by the court, shall be void and of no effect. No credit shall be 
given by the court, the court clerk or the department of human services, 
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for child support payments required by the support order that are made 

in contravention of such requirements; provided, however, that the 

department may make any necessary adjustments to the balances owed 
to account for changes in the Title IV-D or central collection and 
disbursement status of the support case. 

(B)G)(a) When the court enters an order in which the paternity of a 
child is determined or support is ordered, enforced or modified for a 
child, each individual who is a party to any action pursuant to this 
part shall be immediately required to file with the court and, if the 
case is a Title IV-D child support case, shall immediately file with the 
local Title IV-D child support office, for entry into the state registry of 
support cases, and shall update, as appropriate, the parties’ and, for 
subdivisions (c)(2)(B)G)(a)(1)-(3), the child’s or children’s: 

(1) Full name and any change in name; 

(2) Date and place of birth. This information shall be filed with 
the court as a separate document containing the parties’ and the 
child’s or children’s names, dates of birth and social security © 
numbers. The document shall be placed in an eight and one-half 
inch by eleven inch (8%" x 11”) envelope containing the style of the 
case and docket number of the case and the document and envelope 
shall be file stamped by the clerk, and filed under seal in the case 
file. The document shall also be provided by the parties to the Title 
IV-D child support office together with the other information 
required in subdivisions (c)(2)(B)G)(a)(1)-(8). The social security 
numbers and other information filed with the clerk shall be avail- 
able to the clerk of court for processing of documents and legal 
actions such as, but not limited to, divorce certificates, garnish- 
ments, and income assignments. On request, the sealed information 
shall be made available to the department of human services and 
any other agency required by law to have access to the information 
and to other persons or agencies as ordered by the court; 

(3) Residential and mailing addresses; 

(4) Home telephone numbers; 

(5) Driver license number; 

(6) The name, address, and telephone number of the person’s 
employer; 

(7) The availability and cost of health insurance for the child; and 

(8) Gross annual income. 

(b) The requirements of subdivision (c)(2)(B)(G)(a) may be included 
in the court’s order. 

(ii) Each individual who is a party must update changes in circum- 
stances of the individual for the information required by subdivision 
(c)(2)(B)G)(a) within ten (10) days of the date of such change. At the time 
of the entry of the first order pertaining to child support after July 1, 
1997, clear written notice shall be given to each party of the require- 
ments of this subsection (c), procedures for complying with this subsec- 
tion (c), and a description of the effect or failure to comply. Such 
requirement may be noted in the order of the court. 
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(ii) In any subsequent child support enforcement action, the delivery 
of written notice as required by Rule 5 of the Tennessee Rules of Civil 
Procedure, to the most recent residential or employer address shown in 
the court’s records or the Title IV-D agency’s records, as required in 
subdivision (c)(2)(B)(i)(a) shall be deemed to satisfy the due process 
requirements for notice and service of process with respect to that party, 
if there is a sufficient showing and the court is satisfied that a diligent 
effort has been made to ascertain the location and whereabouts of the 
party. 

(iv) Upon motion of either party, upon a showing of domestic violence 
or the threat of such violence, the court may enter an order to withhold 
from public access the address, telephone number, and location of the 
alleged victim or victims or threatened victims of such circumstances. 
The clerk of the court shall withhold such information based upon the 
court’s specific order, but may not be held liable for release of such 
information. 

(v) In any subsequent proceeding to modify or enforce support, there 
shall be a rebuttable presumption that the information provided by the 
parties, as required by this part, has not changed, unless a party has 
complied with this section by updating the information with the court 
and, if the case is a Title IV-D child support case, with the local Title 
IV-D child support office. 

(d)(1) All support payments that have been paid to the clerk of the court 
shall be distributed by the clerk, as provided in the order of the court, within 
ten (10) days; provided, that the payments made to the clerk of the court in 
Title IV-D child support cases shall be distributed and deposited pursuant to 
the operating agreements under subdivisions (d)(3) and (6), after implemen- 
tation of the statewide Title IV-D child support computer system in the 
clerk’s county, and after the appropriate notice to the clerk by the depart- 
ment under subdivisions (d)(3) and (6). 

(2) In every child support case being processed through the state’s central 
collection and disbursement unit, if unable to provide the information 
concerning an order through a computer information transfer, the clerk shall 
send a copy of any new order or modification of such order, prior to or along 
with the first payment received pursuant to such order, to the department, 
or its designee, within ten (10) working days. 

(3) Clerks participating in the operation of the statewide Title IV-D child 
support computer system shall be bound by the terms of the agreement and 
the laws, regulations, and policies and procedures of the Title IV-D child 
support program for the term of the agreement, unless the agreement is 
canceled by the department after notice to the clerk and an opportunity to 
correct any deficiencies caused by failure of the clerk to comply with federal 
or state regulations or procedures for operation of the system within thirty 
(30) days of such notice. While participating in the system, the clerks shall 
be entitled to receive the statutory fee for the collection and handling of child 
support obligations under the Title IV-D program. Any child support pay- 
ment subject to distribution through the state’s central collection and 
disbursement unit that has been received by a clerk shall be sent immedi- 
ately by the clerk to the department or its designee, without the necessity of 
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a court order. 

(4) The clerks of all courts involved in the collection of any child support 
shall cooperate with and provide any reasonable and necessary assistance to 
the department or its contractors in the transfer of data concerning child 
support to the statewide Title IV-D child support computer system. 

(5) Whenever the clerk has ceased handling Title IV-D child support 
payments under subdivision (d)(3), and only where the context requires, all 
provisions in this chapter relating to the duties or actions involving the clerk 
shall be interpreted to substitute the department or its contractor. 

(6) In all cases in which child support payments are subject to processing 
through the state’s central collection and disbursement unit, the clerks 
shall, upon notice by the department, deposit all receipts of such child 
support payments on a daily basis to a bank account from which the state 
shall electronically debit those payments for the purpose of obtaining funds 
to distribute the child support obligations to the obligee. 

(7) In all Title IV-D child support cases, child support payments shall be 
made by the obligor to the department. No credit shall be given to an obligor > 
for any payments made by the obligor or by another person on behalf of the 
obligor, directly to an obligee or the obligor’s child or children, unless the 
obligee remits the payment to the department. In the event that a Title IV-D 
case is instituted subsequent to the establishment of an order of child 
support, the department shall notify the obligor and obligee and the 
appropriate clerk of this fact, and all payments of child support in Title IV-D 
cases shall be made by the obligor to the department, without further order 
of the court. 

(8) When an order provides for the support of two (2) or more children in 
a case that is subject to enforcement under Title IV-D, and at least one (1) 
child is a public charge, based upon receipt of temporary assistance pursuant 
to title 71, chapter 3, part 1, TennCare-medicaid, or foster care or other 
custodial services from the state, the child support order shall be prorated by 
the department for purposes of distribution of the child support to the 
appropriate person or agency providing care or support for the child, without 
the need for modification of the child support order by the court. 

(e)(1)(A) In making the court’s determination concerning the amount of 
support of any minor child or children of the parties, the court shall apply, 
as a rebuttable presumption, the child support guidelines, as provided in 
this subsection (e). If the court finds that evidence is sufficient to rebut this 
presumption, the court shall make a written finding that the application of 
the child support guidelines would be unjust or inappropriate in that 
particular case, in order to provide for the best interest of the child or 
children, or the equity between the parties. Findings that the application 
of the guidelines would be unjust or inappropriate shall state the amount 
of support that would have been ordered under the child support guide- 
lines and a justification for the variance from the guidelines. 

(B) Notwithstanding this section or any other law or rule to the 
contrary, if the net income of the obligor exceeds ten thousand dollars 
($10,000) per month, then the custodial parent must prove, by a prepon- 
derance of the evidence, that child support in excess of the amount — 
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provided for in the child support guidelines is reasonably necessary to 
provide for the needs of the minor child or children of the parties. In 
making the court’s determination, the court shall consider all available 
income of the obligor, as required by this chapter, and shall make a written 
finding that child support in excess of the amount so calculated is or is not 
reasonably necessary to provide for the needs of the minor child or 
children of the parties. In determining each party’s income for the purpose 
of applying the child support guidelines, the court shall deduct each 
party’s capital losses from that party’s capital gains in each year. 

(C) When making retroactive support awards, pursuant to the child 
support guidelines established pursuant to this subsection (e), in cases 
where the parents of the minor child are separated or divorced, but where 
the court has not entered an order of child support, the court shall consider 
the following factors as a basis for deviation from the presumption in the 
child support guidelines that child and medical support for the benefit of 
the child shall be awarded retroactively to the date of the parents’ 
separation or divorce: 

(i) Whether the remaining spouse knew or could have known of the 
location of the child or children who had been removed from the marital 
home by the abandoning spouse; or 

(ii) Whether the abandoning spouse, or other caretaker of the child, 
intentionally, and without good cause, failed or refused to notify the 
remaining spouse of the location of the child following removal of the 
child from the marital home by the abandoning spouse; and 

(iii) The attempts, if any, by the abandoning spouse, or other care- 
taker of the child, to notify the remaining spouse of the location of the 
child following removal of the child from the marital home by the 
abandoning spouse. 

(D) In cases in which the presumption of the application of the guide- 
lines is rebutted by clear and convincing evidence, the court shall deviate 
from the child support guidelines to reduce, in whole or in part, any 
retroactive support. The court must make a written finding that applica- 
tion of the guidelines would be unjust or inappropriate, in order to provide 
for the best interests of the child or children or the equity between the 
parties. 

(E) Deviations shall not be granted in circumstances where, based upon 
clear and convincing evidence: 

(i) The remaining spouse has a demonstrated history of violence or 
domestic violence toward the abandoning spouse, the child’s caretaker 
or the child; 

(ii) The child is the product of rape or incest of the mother by the 
father of the child; 

(iii) The abandoning spouse has a reasonable apprehension of harm 
from the remaining spouse, or those acting on the remaining spouse’s 
behalf, toward the abandoning spouse or the child; or 

(iv) The remaining spouse, or those acting on the remaining spouse’s 
behalf, has abused or neglected the child. 

(F) In making any deviations from awarding child and medical support 
retroactively to the date of separation or divorce of the parties, the court 
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shall make written findings of fact and conclusions of law to support the 

basis for the deviation, and shall include in the order the total amount of 

retroactive child and medical support that would have been paid retroac- 
tively to the date of separation or divorce of the parties, had a deviation 
not been made by the court. 

(G) Nothing in this subdivision (e)(1) shall limit the right of the state of 
Tennessee to recover from the father or the remaining spouse expendi- 
tures made by the state for the benefit of the child, or the right, or 
obligation, of the Title IV-D child support agency to pursue retroactive 
support for the custodial parent or caretaker of the child, where appropri- 
ate. 

(H) Any amounts of retroactive support ordered that have been as- 
signed to the state of Tennessee, pursuant to § 71-3-124, shall be subject 
to the child support distribution requirements of 42 U.S.C. § 657. In such 
cases, the court order shall contain any language necessary to allow the 
state to recover the assigned support amounts. 

(I)G) In any action for retroactive child support filed on or after July 1, 

2017, retroactive child support shall not be awarded for a period of more 

than five (5) years from the date the action for support is filed unless the 

court determines, for good cause shown, that a different award of 
retroactive child support is in the interest of justice. The burden to show 
that a longer time period of retroactive support is in the interest of 
justice is on the custodial parent. Good cause includes, but is not limited 
to, the following: | 
(a) The noncustodial parent deliberately avoided service or know- 
ingly impeded or delayed the imposition of a support obligation; 
(6) The noncustodial parent used threats, intimidation, or force to 
prevent or delay the imposition of a support obligation; or 
(c) The custodial parent reasonably feared that the establishment 

of parentage would result in domestic abuse, as defined in § 36-3-601. 

(ii) The court may award retroactive child support for less than the 
five-year-period required by subdivision (e)(1)(I)G) if the court deter- 
mines, for good cause shown, that a different award of retroactive child 
support is in the interest of justice. The burden to show that a shorter 
time period of retroactive support is in the interest of justice is on the 
noncustodial parent. 

(iii) Upon a finding of good cause in accordance with this subdivision 
(e)(1)(1), the court may order retroactive support from the date the court 
determines to be equitable and just. 

(iv) The presumption that child support for the benefit of the child be 
awarded retroactively to the date of the child’s birth contained in the 
child support guidelines shall not apply to any action in which this 
subdivision (e)(1)(D) is applicable. 

(v) Nothing in this subdivision (e)(1)(1) limits any claim for retroac- 
tive child support owed to the department of human services. 

(2) Beginning October 13, 1989, the child support guidelines promulgated 
by the department, pursuant to the rulemaking provisions of the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, shall be the 
guidelines that courts shall apply as a rebuttable presumption in child 
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support cases. 

(3) Child support guidelines shall be reviewed by the department of 
human services every three (3) years from the date of promulgation. The 
department shall make recommendations to the supreme court of any 
revisions needed in order to maintain compliance with the Family Support 
Act of 1988, and to ensure that application of the guidelines results in 
determinations of appropriate child support awards. A copy of the recom- 
mendations shall also be sent to the civil justice committee of the house of 
representatives and the health and welfare committee of the senate. 

(4)(A) In addition to any other subtractions, calculations of net income 
under the guidelines shall take into consideration the support of any other 
children the obligor is legally responsible to provide. The court shall 
consider children of the obligor who are not included in a decree of child 
support, but for whom the obligor is legally responsible to provide support 
and is supporting, for the purposes of reducing the obligor’s net income, in 
calculating the guideline amount, or as a reason for deviation from the 
guidelines. 

(B) In calculating amounts of support for children under the guidelines, 
the court shall allocate an obligor’s financial child support responsibility 
from the obligor’s income among all children of the obligor for whom the 
obligor is legally responsible to provide support and is supporting, in a 
manner that gives equitable consideration as defined by the department’s 
child support guidelines, to the children for whom support is being set in 
the case before the court and to any other children for whom the obligor is 
legally responsible and is supporting. The court shall require that pay- 
ments, made out of that allocation for all children of the obligor for whom 
the obligor is legally responsible and is supporting, be made upon such 
consideration. Guidelines promulgated by the department shall be consis- 
tent with this subdivision (e)(4)(B). 

(f)(1)(A) Any order for child support shall be a judgment entitled to be 
enforced as any other judgment of a court of this state, and shall be 
entitled to full faith and credit in this state and in any other state. Except 
as provided in subdivision (f)(6), such judgment shall not be subject to 
modification as to any time period or any amounts due prior to the date 
that an action for modification is filed and notice of the action has been 
mailed to the last known address of the opposing parties. If the full 
amount of child support is not paid by the date when the ordered support 
is due, the unpaid amount that is in arrears, shall become a judgment for 
the unpaid amounts, and shall accrue interest pursuant to subdivision 
(f)(1)(B). All interest that accumulates on arrearages shall be considered 
child support. Computation of interest shall not be the responsibility of the 
clerk. 

(B)G) Interest on unpaid child support that is in arrears shall accrue 

from the date of the arrearage at the rate of twelve percent (12%) per 

year; provided, that interest shall no longer accrue on or after April 17, 

2017, unless the court makes a written finding that interest shall 

continue to accrue. In making such finding, the court shall set the rate 

at which interest shall accrue after consideration of any factors the court 
deems relevant; provided, that the interest rate shall be no more than 
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four percent (4%) per year. 

(ii) On or after July 1, 2018, interest on arrearages in non-Title IV-D 
cases shall accrue at the rate of six percent (6%) per year; provided, 
however, that the court, in its discretion, may reduce the rate of interest 
to a lower interest rate, including no interest, as deemed appropriate 
under the circumstances. In making its determination, the court may 
consider any factors the court deems relevant. 

(iii) On or after July 1, 2018, interest shall not accrue on arrearages 
in Title IV-D cases unless the court makes a written finding that interest 
shall continue to accrue. In making such finding, the court shall set the 
rate at which interest shall accrue after consideration of any factors the 
court deems relevant; provided, that the interest rate shall be no more 
than six percent (6%) per year. 

(2) In addition to the remedies provided in part 5 of this chapter, but not 
as an alternative to those provisions, if a parent is more than thirty (30) days 
in arrears, the clerk of the court may, upon written application of the obligee 
parent, a guardian or custodian of the children, or the department of human ° 
services or its contractors in Title IV-D support cases, issue a Summons or, in 
the discretion of the court, an attachment for such parent, setting a bond of 
not less than two hundred fifty dollars ($250) or, in the discretion of the 
court, up to the amount of the arrears, for such other proceedings as may be 
held in the matter. In addition, the court may, at any time, require an obligor 
parent to give security by bond, with sufficient sureties approved by the 
court, or, alternatively, in the absence of the judge from the court, approved 
by the clerk of the court, for payment of past, present, and future support 
due under the order of support. If the obligor parent thereafter fails to 
appear or fails without good cause to comply with the order of support, such 
bonds may be forfeited and the proceeds from the bonds paid to the court 
clerk and applied to the order of support. 

(3) Absent a court order to the contrary, if an arrearage for child support 
or fees due as court costs exists at the time an order for child support would 
otherwise terminate, the order of support, or any then existing income 
withholding arrangement, and all amounts ordered for payment of current 
support or arrears, including any arrears due for court costs, shall continue 
in effect in an amount equal to the then existing support order or income 
withholding arrangement, until the arrearage and costs due are satisfied, 
and the court may enforce all orders for such arrearages by contempt. 

(4) The order of any court or administrative tribunal directing that an 
obligor pay a sum certain to reduce any support arrearage shall not preclude 
the use, by the department of human services or its contractors in the Title 
IV-D child support program, of any other administrative means of collecting 
the remaining balance of the outstanding arrearage, including, but not 
limited to, income tax refund intercepts, financial institution collections, 
enforcement of liens, or any other method authorized by law. The use of any 
additional administrative means of collection by the department or its 
contractors in the Title IV-D child support program is expressly authorized 
to reduce any portion, or all, of the outstanding balance of support as shown 
by the department’s records, and any order of the court or administrative 
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tribunal to the contrary is without any effect whatsoever, except for such 

appeal as may lie from the implementation of the administrative procedure 

that is used to reduce the arrearage. 
(5)(A) In enforcing any provision of child support, if an obligee, or the 
department or its contractor in Title IV-D cases, specifically prays for 
revocation of a license because an obligor is alleged to be in noncompliance 
with an order of support, or if the court determines on its own motion, or 
on motion of a party, that any individual party has failed to comply with 
a subpoena or a warrant in connection with the establishment or enforce- 
ment of an order of support, the court may find, specifically, in its order 
that the obligor is not in compliance with an order of support as defined by 
part 7 of this chapter, or it may find that an individual party has failed to 
comply with a subpoena or warrant in connection with the establishment 
or enforcement of an order of support, and may direct that any or all of the 
obligor’s or individual party’s licenses be subject to revocation, denial or 
suspension by the appropriate licensing authority, pursuant to part 7 of 
this chapter. The court shall direct the clerk to send a copy of that order to 
the department of human services to be sent by the department to each 
licensing authority specified in the order for processing and suspension, 
denial or revocation pursuant to § 36-5-706 and any other applicable 
provisions of part 7 of this chapter. Costs related to such order shall be 
taxed to the obligor or individual party. 

(B) If the obligor whose license has been subject to subdivision (f)(5)(A) 
complies with the order of support, or if the individual party complies with 
the subpoena or warrant, the court shall enter an order making such a 
finding, and the clerk shall send an order immediately to the department 
of human services to be transmitted to each licensing authority specified 
in the order, which shall then immediately issue, renew or reinstate the 
obligor’s or individual party’s license, in accordance with § 36-5-707. 
Costs related to such order shall be taxed to the obligor or individual party, 
as the case may be, and shall be paid by the obligor or the individual party 
prior to sending the order to the department for transmission to the 
licensing authority. 

(C) The department shall provide available information to the obligee, 
party or the court in actions under this subdivision (f)(5), concerning the 
name and address of the licensing authority or authorities of the obligor or 
individual party, in order to enable the enforcement of this subdivision 
(f)(5). The obligee or individual party, as the case may be, seeking such 
information shall pay a fee, as established by the department for the 
provision of such service. These fees may be taxed as costs to the obligor 
whose license has been revoked pursuant to this subdivision (f)(5), or to 
the individual party who has failed to comply with the warrant or 
subpoena. 

(D) If the licensing authority fails to take appropriate action pursuant 
to the orders of the court under this subdivision (f)(5), the party may seek 
a further order from the court to direct the licensing authority to take such 
action, and the party may seek any appropriate court sanctions against 
the licensing authority. 
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(EK) For purposes of this subdivision (f)(5), “individual party” means a 
party to the support action who is a person, but does not include a 
governmental agency, or the contractor or agent of such governmental 
agency, that is enforcing an order of support. “Party” may include, where 
the context requires, an individual person, or it may include a governmen- 
tal agency or contractor or agent of such governmental agency. 
(6)(A) With the approval of the court, the obligor and obligee shall have 
the right to compromise and settle a child support arrearage balance owed 
directly to the obligee. The authority is given to forgive accrued principal 
and interest on delinquent child support with the approval of the obligee 
and shall not include any monies owed to this or any other state. In all 
Title IV-D cases, the department of human services or its contractors must 
be a party to the action. Both the obligee and obligor must consent to the 
compromise and settlement in writing in accordance with the procedures 
established by the child support agency or court. 
(B) Prior to giving consent, the obligee shall be provided with a written 
explanation of the compromise and settlement and of the obligee’s rights: 
with respect to child support arrears owed to the obligee. In no event may 
an offer of compromise and settlement of any child support arrears owed 
directly to the obligee be accepted unless the obligee consents to the offer 
of compromise and settlement in writing. 
(C) To be eligible for a compromise and settlement of the child support 
arrearage balance, the obligor must pay the child support obligation in full 
as ordered for a minimum of twelve (12) consecutive months immediately 
preceding the compromise and settlement between the obligor and obligee 
in order to compromise and settle the remaining balance. If additional 
child support arrears accrue after a compromise and settlement, such 
subsequent arrears shall be paid in full and not subject to further 
compromise and settlement. 
(D) A compromise and settlement of a lesser amount than the total 
principal and interest that is owed shall not be considered against public 
policy if the compromise and settlement is in the best interest of the child 
or children. 
(EK) The program shall operate uniformly across this state and shall 
take into consideration the needs of the child or children subject to the 
child support order and the obligor’s ability to pay. 
(g)(1) Upon application of either party, the court shall decree an increase or 
decrease of support when there is found to be a significant variance, as 
defined in the child support guidelines established by subsection (e), be- 
tween the guidelines and the amount of support currently ordered, unless 
the variance has resulted from a previously court-ordered deviation from the 
guidelines and the circumstances that caused the deviation have not 
changed. Any support order subject to enforcement under Title IV-D may be 
modified in accordance with § 36-5-103(f). 

(2) The necessity to provide for the child’s health care needs shall also be 
a basis for modification of the amount of the order, regardless of whether a 
modification in the amount of child support is necessary. 

(3) The court shall not refuse to consider a modification of a prior order 
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and decree as it relates to future payments of child support because the 
party is in arrears under that order and decree, unless the arrearage is a 
result of intentional action by the party. 

(4)(A) Notwithstanding subdivision § 36-5-103(f), for the purposes of this 

chapter, the birth or adoption of another child for whom an obligor is 

legally responsible to support and is supporting shall constitute a sub- 
stantial and material change of circumstances for seeking a review of the 
existing order to determine if the addition of such child, and any credits 
applicable for the addition of such child under the department’s child 
support guidelines, would result in a significant variance under such 
guidelines. If the significant variance is demonstrated by the review, the 
amount of an existing child support order may be modified by the court. 

(B) [Deleted by 2021 amendment.] 

(5) When the department of human services becomes aware of a change in 
circumstances of either party to a Title IV-D child support case, the 
department may review and seek an adjustment to the support obligation to 
the extent required by the child support guidelines. 

(6)(A) In Title IV-D child support cases that the department of human 

services is enforcing, the department shall provide a child support obligor 

notice ninety (90) days prior to the eighteenth birthday of a child or 
children for whom the obligor is paying child support, as such birthday is 
indicated by the department’s records. 

(B) If the following conditions are met, then the obligor may seek 
termination of the order of support and may also request that the 
department, as required by federal law, assist in seeking termination of 
the order: 

(i) The department’s records demonstrate that the child for whom an 
order of support in a Title IV-D child support case has been entered has 
reached eighteen (18) years of age and has graduated from high school, 
or that the class of which the child is a member when the child reached 
eighteen (18) years of age has graduated from high school, the obligor 
has otherwise provided the department with written documentation of 
such facts, or the obligor has provided the department with written 
documentation that a child for whom the obligor is required to pay 
support has died or has married; 

(ii) No other special circumstances exist, including, but not limited to, 
the circumstances provided for in subsection (k) regarding disabled 
children, that require the obligation to continue; 

(iii) The obligor does not owe arrearages to the obligee parent, any 
guardian or custodian of the child, the department of human services, 
any other agency of the state, or any other Title IV-D agency of any 
state; 

(iv) The costs of court have been paid; and 

(v) There are no other children for whom the obligor is required to pay 
child support. 

(C)G) If the conditions of subdivisions (g)(6)(B)(i)-(v) exist in the Title 

IV-D case, as shown by the department’s records, or such conditions 

exist based upon the written documentation provided by the obligor and 
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verified by the department, then the department shall immediately 
temporarily suspend the order of support for the child who has reached 
majority. If the existing court order was the result of a deviation from 
the child support guidelines, the department shall immediately seek 
from the court termination of the support order for such child, and shall 
provide the obligee with notice of the filing of the petition to terminate 
such order. 

(ii) If the existing order was not the result of a deviation from the 
child support guidelines, the department shall give notice to the obligee, 
and to the other obligor, of the temporary suspension of the order, based 
upon verification of the status of the case pursuant to subdivision 
(g)(6)(B), of its intent to permanently terminate the support order by an 
administrative order, which the department may issue for such purpose, 
and of the opportunity for a hearing upon the issue of permanent 
termination of the order. 

(iii) If the obligee contests the temporary suspension of the order of 

support under the circumstances of subdivisions (g)(6)(B)G)-(v) and. 
prevails following entry of the court or administrative order, the obligor 
shall pay the support amounts and any other arrearages or court costs 
not paid as a result of the temporary suspension of the order. The 
administrative order shall be filed with the clerk of the court having 
jurisdiction of the case. 
(D)G) If the conditions of subdivisions (g)(6)(B)()-(iv) are met in the 
Title IV-D case, but there are other children for whom the obligor is still 
obligated to support, the department shall immediately conduct a 
review of the support order and shall seek the support order’s adjust- 
ment, if appropriate under the child support guidelines for such chil- 
dren. The obligor shall continue to make child support payments, in 
accordance with the existing order, until the court or department 
modifies the order pursuant to this subdivision (g)(6)(D). 

(ii) If the existing court order was the result of a deviation from the 
child support guidelines, the department shall seek modification of the 
support order from the court, and shall provide the obligee and the 
obligor with notice of the filing of the petition to modify such order. 

(iii) If the existing order was not the result of a deviation from the 
child support guidelines, and the department reviews the order and 
determines that the order should be modified pursuant to such guide- 
lines, then the department shall notify the parties of the department’s 
intent to modify the support order by an administrative order, which the 
department may issue for such purpose, and shall notify the parties of 
the opportunity for a hearing on the issue of modification of the order. 

(iv) The support order shall be modified as established by order of the 
court or the department, as required pursuant to the child support 
guidelines. If the modified payment amount is lower than the payment 
amount required prior to the modification, then the obligor shall be 
given credit for such amount against future payments of support for the 
remaining children under the order. If the modified payment amount is 
higher than the payment amount required prior to the modification, 
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then the obligor shall pay the higher ordered amount from the date of 

entry of the order. The administrative order shall be filed with the clerk 

of the court having jurisdiction of the case. 

(KE) The department’s review and adjustment process, and the admin- 
istrative hearing process outlined in this subdivision (g)(6), shall comply 
with any other due process requirements for notice to the obligor and 
obligee as may otherwise be required by this chapter. 

(h)\(1) The court may direct the acquisition or maintenance of health 

insurance covering each child of the marriage and may order either party to 

pay all, or each party to pay a pro rata share of, the healthcare costs not paid 
by insurance proceeds if reasonable and affordable health insurance is 
available. 

(2) In any case in which the court enters an order of support enforced 
under Title IV-D of the Social Security Act (42 U.S.C. § 651 et seq.), the 
court shall enter an order providing for health care coverage to be provided 
for the child or children. 

(3) Section 36-5-501(a)(3) shall apply with respect to enrollment of a child 
in the noncustodial parent’s employer-based health care plan. 

(i) The court may direct either or both parties to designate the children as 
beneficiaries under any existing policies insuring the life of either party, and 
maintenance of existing policies insuring the life of either party, or the 
purchase and maintenance of life insurance and designation of beneficiaries. 

(j) Nothing in this section shall be construed to prevent the affirmation, 
ratification and incorporation in a decree of an agreement between the parties 
as to child support. In any such agreement, the parties must affirmatively 
acknowledge that no action by the parties shall be effective to reduce child 
support after the due date of each payment, and that they understand that 
court approval must be obtained before child support may be reduced, unless 
such payments are automatically reduced or terminated under the terms of the 
agreement. 

(k)(1) Except as provided in subdivision (k)(2), the court may continue child 

support beyond a child’s minority for the benefit of a child who is handi- 

capped or disabled, as defined by the Americans with Disabilities Act (42 

U.S.C. § 12101 et seq.), until such child reaches twenty-one (21) years of 

age. 

(2) Provided, that such age limitation shall not apply if such child is 
severely disabled and living under the care and supervision of a parent, and 
the court determines that it is in the child’s best interest to remain under 
such care and supervision and that the obligor is financially able to continue 
to pay child support. In such cases, the court may require the obligor to 
continue to pay child support for such period as it deems in the best interest 
of the child; provided, however, that, if the severely disabled child living with 
a parent was disabled prior to this child attaining eighteen (18) years of age 
and if the child remains severely disabled at the time of entry of a final 
decree of divorce or legal separation, then the court may order child support 
regardless of the age of the child at the time of entry of the decree. 

(3) In so doing, the court may use the child support guidelines. 

(11) The court may, in its discretion, at any time pending the suit, upon 

motion and after notice and hearing, make any order that may be proper to 
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compel a spouse to pay any sums necessary to enable the other spouse to 
prosecute or defend the suit and to provide for the custody and support of the 
minor children of the parties during the pendency of the suit, and to make 
other orders as it deems appropriate. In making any order under this 
subsection (/), the court shall consider the financial needs of each spouse and 
the children, and the financial ability of each spouse to meet those needs and 
to prosecute or defend the suit. 

(2) In any Title IV-D case, if the court grants relief, whether in whole or 
in part, to the department of human services or the department’s Title IV-D 
contractor, or to any applicant for Title IV-D child support services, the court 
shall not tax any court costs against the department, the Title IV-D 
contractor or any applicant for child support services. The court shall not 
award attorney fees against the department, the Title IV-D contractor or any 
applicant for child support services, unless there is a clearly established 
violation of Rule 11 of the Tennessee Rules of Civil Procedure or for other 
contemptuous or other sanctionable conduct. This subdivision (/)(2) is not 
intended to limit the discretion of the courts to tax costs to the individual 
parties on non-Title IV-D issues, such as custody or visitation. 

(m) No provision, finding of fact or conclusion of law in a final decree of 


divorce or annulment or other declaration of invalidity of a marriage that 
provides that the husband is not the father of a child born to the wife during 
the marriage or within three hundred (300) days of the entry of the final 
decree, or that names another person as the father of such child, shall be given 
preclusive effect, unless scientific tests to determine parentage are first 
performed and the results of the test that exclude the husband from parentage 
of the child or children, or that establish paternity in another person, are 
admitted into evidence. The results of such parentage testing shall only be 
admitted into evidence in accordance with the procedures established in 
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Code 1858, § 2468 (deriv. Acts 1835-1836, ch. 
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72; 1999, ch. 303, § 1; 2000, ch. 922, §§ 5-9: 
2001 ch. 447, $$75," 14; 20: 2002. ci. ODE, 
§§ 1-3; 2003, ch. 305, § 1; 2003, ch. 361, § 2; 
2003, ch. 378, § 1; 2004, ch. 549, §§ 1, 2; 2004, 
ch. 714, § 1; 2004, ch. 906, § 1; 2005, ch. 287, 
§ 1; 2007, ch. 91, § 1; 2007, ch. 187, §§ 4-6; 
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2007, ch. 502, §§ 1, 3; 2008, ch. 868, § 3; 2011, 


ch. 119, § 2; 2013, ch. 236, § 22; 2015, ch. 200, 
§§ 1, 2; 2017, ch. 145, § 1; 2017, ch. 419, § 2; 
2018, ch. 742, § 1; 2018, ch. 1049, §§ 1, 2; 2019, 
ch. 345, § 31; 2021, ch. 64, § 21; 2021, ch. 227, 
§§ 1-3. 


Compiler’s Notes. 

Provisions relating to alimony may now be 
found in § 36-5-121, pursuant to amendments 
by Acts 2005, ch. 287. 

The Family Support Act of 1988, referred to 
in this section, is codified throughout U.S.C. 
Title 42. 

Acts 2008, ch. 361, § 4 provided the act shall 
apply to any pending case in which the judg- 
ment of the trial court has not become final by 
June 17, 2003. 

Acts 2008, ch. 305, § 1 was corrected due toa 
codification error, where provisions originally 
added to the end of subdivision (d)(1)(D) were 
moved to the end of the second sentence. The 
act was resigned by the governor; although the 
act was originally effective June 1, 2003, the 
resigned act become effective August 8, 2003. 
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Amendments. 

The 2021 amendment by ch. 64 substituted 
“civil justice committee of the house of repre- 
sentatives” for “judiciary committee of the 
house of representatives” in the last sentence of 
(e)(3). 

The 2021 amendment by ch. 227 deleted 
“subdivision (g)(4)(B) and” following “Notwith- 
standing” near the beginning of (g)(4)(A); de- 
leted (g)(4)(B), which read: “(B) For purposes of 
this chapter, the significant variance estab- 
lished by the department of human services 
pursuant to the child support guidelines shall 
provide a lower threshold for modification of 
child support orders for persons whose adjusted 
gross incomes are within low income categories 
established by the department’s child support 
guidelines. The significant variance involving 
low income persons shall be established by rule 
of the department at no more than seven and 
one-half percent (7 1% %) of the difference be- 
tween the current child support order and the 
amount of the proposed child support order.”; 
added (g)(5); and redesignated former (g)(5) as 
present (g)(6). 


Effective Dates. 
Acts 2021, ch. 64, § 1382. March 29, 2021. 
Acts 2021, ch. 227, § 5. July 1, 2021. 


Cross-References. 

Assignment of wages by a court for child 
support, § 50-2-105. 

Clerk’s commission, § 8-21-4038. 

Criminal sanctions, § 36-5-104. 

Decree for custody and support of child, § 36- 
6-101. 

Juvenile courts and proceedings, parents’ li- 
ability for support, § 37-1-151. 

Support of child over 18 in high school, § 34- 
1-102. 

Termination of Acts 1985, ch. 477, which 
amended this section, § 36-5-110. 


Textbooks. 

Gibson’s Suits in Chancery (7th ed., Inman), 
§ 525. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 300.12. 


Law Reviews. 

A Comparison of Classification and Treat- 
ment of Family Support Obligations and Stu- 
dent Loans: A Case Analysis (William Houston 
Brown and Katherine L. Evans), 24 Mem. St. 
U.L. Rev. 623 (1994). 

Alternative Dispute Resolution- Tuetken v. 
Tuetken: Reinforcing the Duty of the Court to 
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Protect the Best Interests of the Child (Joshua 
Baker), 42 U. Mem. L. Rev. 831 (2012). 

Bankruptcy Issues Arising in Divorce Prac- 
tice (Ellen B. Vergos), 24 Mem. St. U.L. Rev. 697 
(1994). 

Criminal Contempt, Jury Trial, Private Pros- 
ecutors & Child Support, (Clarke Lee Shaw), 34 
No. 4 Tenn. B.J. 22 (1998). 

Covenant Marriage: Should Tennessee Join 
the Noble Experiment?, 29 U. Mem. L. Rev. 397 
(1999). 

Family Law — Alexander v. Inman: The 
Tennessee Court of Appeals Establishes Guide- 
lines for Contingent Attorneys’ Fees in Domes- 
tic Relation Cases, 26 U. Mem. L. Rev. 1575 
(1996). 

Family Law — Berryhill v. Rhodes: Attempts 
to Circumvent Child Support Obligations 
Through Private Child Support Agreements 
Violate Public Policy (Kenneth G. Southerlin, 
Jr.), 32 U. Mem. L. Rev. 767 (2002). 

Family law — Cary v. Cary: Antenuptial 
Agreements Waiving or Limiting Alimony in 
Tennessee, 27 U. Mem. L. Rev. 1041 (1997). 

Family Support and Supporting Families, 68 
Vand. L. Rev. En Banc 153 (2015). 

Protection Against Spousal Disinheritance: A 
Critical Analysis of Tennessee’s New Forced 
Share System, 28 U. Mem. L. Rev. 561 (1998). 

Tennessee’s Prohibition of the Retroactive 
Modification of Child Support Orders, 59 Tenn. 
L. Rev. 425 (1992). 

The Cradle Will Rock: Intentional Misrepre- 
sentation of Paternity, 49 Tenn. B.J. 12 (2013). 


Attorney General Opinions. 

Approval of sufficient sureties for child sup- 
port security bonds, OAG 99-184, 1999 Tenn. 
AG LEXIS 214 (9/17/99). 

Centralized collection and distribution unit 
for child support payments, OAG 99-222, 1999 
Tenn. AG LEXIS 234 (11/9/99). 

Statistical information in domestic relations 
and worker’s compensation cases, OAG 99-230, 
1999 Tenn. AG LEXIS 226 (12/15/99). 

It would be inappropriate to attach guardian 
ad litem fees to a person’s child support obliga- 
tion because such fees are not child support, 
OAG 07-154, 2007 Tenn. AG LEXIS 154 
(1/21/07). 

Authority to award child support in the ab- 
sence of a divorce or separation decree. OAG 
12-42, 2012 Tenn. AG LEXIS 42 (3/21/12). 

Cash bonds for child support attachments 
under T.C.A. § 36-5-101(f)(2). OAG 13-62, 2013 
Tenn. AG LEXIS 63 (8/8/13). 


NOTES TO DECISIONS 


Analysis 


1. Constitutionality. 
2. Constitutionality of Former Law. 
3. Construction. 


Purpose. 

Retroactivity. 

“Alimony” Defined. 

Relation of Divorce and Alimony. 


Oe ag 


36-5-101 


8. Jurisdiction. 

9, —Nature. 

10. Alimony Pendente Lite. 

11. —Refund of Allowance Made Pending Suit. 

12. —Effect of Dismissal. 

13. Alimony In Solido. 

14. Alimony In Futuro. 

15. Separate Maintenance. 

16. Awarding and Fixing Alimony. 

17. —Factors. 

18. —Need. 

19. —Ability to Pay. 

20. —Unemployment. 

21. —Underemployment. 

22. —Rehabilitative Potential. 

23. —Attorney’s Fees. 

24. —Interest. 

25. —Discretion of Court. 

26. —Appellate Court. 

27. —Order of Reference. 

28. —Agreements between Parties. 

29. —Prior Agreement Incorporated into De- 
cree. 

30. —Divorce from Bed and Board. 

31. —Grant of Homestead on Appeal. 

32. —Jurisdiction of Lower Court After Ap- 
peal. 

33. —Excessive Alimony. 

34. —Alimony Denied. 

35. —Punishment of Guilty Spouse. 

36. —Worse Financial Situation. 

37. —Changed Circumstances. 

38. Proceedings for Support of Child. 

39. Age of Child. 

40. —Allegations. 

41. —Service. 

42. —Liability of Parent. 

43. —Severe Disability. 

44, —Medical and Funeral Expenditures. 

45. —Veterans’ Benefits. 

46. —Amount of Award. 


47. ——Factors in Determining. 
48. — —Child Support Guidelines. 
49. —Arrearages. 

50. — —Interest on Arrearages. 


51. —Showing Inability to Pay. 

52. —Alteration of Allowance. 

53. —Conveyance of Property to Child. 
54. —Reimbursement of Mother. 


55. ——Necessities Furnished Child in Cus- 
tody of Father. 
56. — —Status of Mother’s Claim. 


57. —Independent Suit for Support. 
58. —Suit by Furnisher of Necessities. 
59. —Rights of Child. 

60. Private School Tuition. 

61. —Payment of Allowance to Clerk. 
62. —Attorney’s Fees. 

63. Void Marriage. 

64. Power of Arbitrators. 

65. Third Parties. 

66. Dismissal of Suit. 

67. Retention of Cause. 

68. —Cases Prior to 1932 Code. 
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69. —Retroactive Modification. 

70. Power to Modify Decree. 

71. —Retroactive Modification. 

72. Power to Modify Foreign Decree. 

73. Finality of Decree. 

74. Jurisdiction to Enforce Decree. 

75. —Review of Action of Trial Court. 

76. Death of Party. 

77. —Effect on Alimony and Support. 

78. Remarriage of Party. 

79. Limitations on Enforcement of Award. 

80. Power to Modify Judgment for Delinquent 
Payment. 

81. Minor Wife or Husband. 

82. Relief from Judgment. 

83. Previous Marriages of Same Parties. 

84. Military Retirement Benefits. 

85. Bankruptcy. 

86. Rehabilitation. 

87. Contempt. 

88. Costs and Fees. 

89. Appeal. 

90. Bond. 


1. Constitutionality. 

The whole subject of the domestic relations of 
husband and wife, parent and child, belongs to 
the laws of the states and not to the laws of the 
United States. Before a state law governing 
domestic relations will be overridden, it must 
do major damage to clear and substantial fed- 
eral interests. Rose v. Rose, 481 U.S. 619, 1075S. 
Ct. 2029, 95 L. Ed. 2d 599, 1987 U.S. LEXIS 
2060 (1987), affd, — S.W.2d —, 1985 Tenn. 
App. LEXIS 3415 (Tenn. Ct. App. Aug. 14, 
1985). 

In state action to collect child support arrear- 
age, husband could not assert equitable defense 
based on wife’s 1985 private agreement to ac- 
cept reduced support since the 1987 amend- 
ments to this section prohibit such a defense, 
husband had no enforceable contractual rights 
entitled to constitutional protection, and hus- 
band did not seek to modify his court-ordered 
obligation until 1995, and thus had no consti- 
tutionally protected vested right in the rem- 
edies provided under prior law. State ex rel. 
McAllister v. Goode, 968 S.W.2d 834, 1997 
Tenn. App. LEXIS 634 (Tenn. Ct. App. 1997). 


2. Constitutionality of Former Law. 

Plaintiff, complaining that the alimony stat- 
utes were unconstitutional on grounds that 
they discriminate against husbands as a class 
was not entitled to seek a declaratory judgment 
since there was no allegation in the complaint 
that he requested alimony be awarded to him in 
the divorce action or that he was denied ali- 
mony under circumstances that would have 
entitled him to alimony if he were a female. 
Burkett v. Ashley, 535 S.W.2d 332, 1976 Tenn. 
LEXIS 580 (Tenn. 1976). 

This section, which, as written prior to the 
1979 amendment, provided for alimony and 
support awards only to wives, created a gender- 
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based classification with no rational relation to 
legitimate government interests and was viola- 
tive of the equal protection guarantees of both 
state and federal constitutions. Mitchell v. 
Mitchell, 594 S.W.2d 699, 1980 Tenn. LEXIS 
421 (Tenn. 1980). 

This section, as it existed prior to the 1979 
amendment, was in contravention of Tenn. 
Const., art. I and art. XI, § 8, as well as the 
equal protection clause of the United States 
constitution. Kolker v. Gelb, 600 S.W.2d 728, 
1980 Tenn. App. LEXIS 379 (Tenn. Ct. App. 
1980). 

The doctrine of res judicata bars the retroac- 
tive application to this section of Orr v. Orr, 440 
U.S. 268, 99 S. Ct. 1102, 59 L. Ed. 2d 306, 1979 
U.S. LEXIS 65 (1979), declaring unconstitu- 
tional statutes requiring men but not women to 
pay alimony. Kolker v. Gelb, 600 S.W.2d 728, 
1980 Tenn. App. LEXIS 379 (Tenn. Ct. App. 
1980). 


3. Construction. 

This section and § 36-6-101 and Private Acts 
1963, ch. 124, creating a probate court for 
Davidson County and giving the same certain 
jurisdiction including concurrent jurisdiction 
with chancery and circuit courts in domestic 
relations matters, were in pari materia and 
were to be construed together. Mayhew v. May- 
hew, 52 Tenn. App. 459, 376 S.W.2d 324, 1963 
Tenn. App. LEXIS 106 (Tenn. Ct. App. 1963). 

Because a trial court’s child support order 
was a final order and the father failed to file a 
notice of appeal therefrom, the father could not 
challenge that order on appeal. Therefore, to 
the extent that the father sought an adjudica- 
tion concerning the amount of the father’s child 
support obligation following the initial setting, 
the father had to seek a modification based 
upon a material change in circumstance. Daw- 
son v. Dawson, — S.W.3d —, 2020 Tenn. App. 
LEXIS 120 (Tenn. Ct. App. Mar. 24, 2020), 
appeal denied, — $.W.3d —, 2020 Tenn. LEXIS 
580 (Tenn. Sept. 16, 2020). 


4, Purpose. 

This section and § 36-6-101 were evidently 
included in the Code of 1932 to meet the hold- 
ings of the supreme court in the cases of Going 
v. Going, 144 Tenn. 303, 232 S.W. 448, 1921 
Tenn. LEXIS 40 (1921), and Taylor v. Taylor, 
144 Tenn. 311, 232 S.W. 445, 1921 Tenn. LEXIS 
41 (1921). Crane v. Crane, 26 Tenn. App. 227, 
170 S.W.2d 663, 1942 Tenn. App. LEXIS 44 
(1942). 

It was the purpose of this section to give the 
trial court such elasticity of action as was 
necessary to meet the equities of the case as 
well as to take care of the interest of the state, 
which is a third party in interest in divorce 
cases. Daugherty v. Dixon, 41 Tenn. App. 623, 
297 S.W.2d 944, 1956 Tenn. App. LEXIS 104 
(Tenn. Ct. App. 1956). 
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Alimony is not and never has been intended 
by the legislature to be punitive; nor was it 
intended simply as an award for virtue. It is not 
designed to serve as an annuity for the wife, nor 
to care for the wife’s needs after divorce or 
provide her with a life-time profit-sharing plan. 
Lindsey v. Lindsey, 976 S.W.2d 175, 1997 Tenn. 
App. LEXIS 581 (Tenn. Ct. App. 1997). 

The purpose of spousal support is to aid the 
disadvantaged spouse to become and remain 
self-sufficient and, when economic rehabilita- 
tion is not feasible, to mitigate the harsh eco- 
nomic realities of divorce. Kinard v. Kinard, 986 
S.W.2d 220, 1998 Tenn. App. LEXIS 543 (Tenn. 
Ct. App. 1998), modified, 986 S.W.2d 220, 1998 
Tenn. App. LEXIS 598 (Tenn. Ct. App. 1998). 

The legislative purpose of rehabilitation is to 
encourage divorced spouses to become self-suf- 
ficient. Burlew v. Burlew, 40 S.W.3d 465, 2001 
Tenn. LEXIS 111 (Tenn. 2001). 


5. Retroactivity. 

There was nothing in the 1959 amendment to 
§ 36-4-121 enlarging the scope of that section, 
that had the effect of repealing this section 
whether directly or by implication. Wither- 
spoon v. Witherspoon, 55 Tenn. App. 484, 402 
S.W.2d 492, 1965 Tenn. App. LEXIS 293 (Tenn. 
Ct. App. 1965). 

The determining factor in distinguishing 
whether alimony is in futuro or in solido is the 
definiteness or indefiniteness of the amount 
ordered to be paid. McKee v. McKee, 655 S.W.2d 
164, 1983 Tenn. App. LEXIS 592 (Tenn. Ct. 
App. 1988). 

This section is primarily procedural in na- 
ture; however, because it allows for enforce- 
ment of orders by contempt, and thus has a 
decidedly penal component, it should not be 
applied retroactively. Kuykendall v. Wheeler, 
890 S.W.2d 785, 1994 Tenn. LEXIS 353 (Tenn. 
1994). 

Court of appeals erred when it affirmed a 
trial court’s decision and construed T.C.A. § 37- 
1-151(b), to limit liability for retroactive child 
support to 45 days prior to filing; the supreme 
court of Tennessee, agreeing with the court of 
appeal’s dissent, held that T.C.A. § 37-1-151 
unambiguously required a trial court to set 
child support retroactive to the date a child was 
placed in state custody, the amount of support 
was first to be calculated according to the 
guidelines. State v. Wilson, 132 S.W.3d 340, 
2004 Tenn. LEXIS 329 (Tenn. 2004). 

Common-law action for intentional misrepre- 
sentation encompassed a former husband’s 
claim that his former wife intentionally misrep- 
resented her child’s paternity, and awarding 
him damages based on his post-divorce pay- 
ments of child support, medical expenses, and 
insurance premiums was not a retroactive 
modification of child support of the sort prohib- 
ited by T.C.A. § 36-5-101(f)(1); as he owed no 
support at the time the award was entered, the 
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award did not have the effect of reducing or 
extinguishing any child support arrearage. 
Hodge v. Craig, 382 S.W.3d 325, 2012 Tenn. 
LEXIS 720 (Tenn. Oct. 1, 2012). 

If a former husband owing back child support 
prevails on his claim that his former wife in- 
tentionally misrepresented her child’s pater- 
nity, the trial court, rather than forgiving the 
past due child support, must offset the judg- 
ment by the amount of the past due child 
support owed at the time suit was filed. Hodge 
v. Craig, 382 S.W.3d 325, 2012 Tenn. LEXIS 720 
(Tenn. Oct. 1, 2012). 


6. “Alimony” Defined. 

Alimony is an allowance out of the estate of 
the husband, made pending a divorce suit, for 
the maintenance of the wife, or for her suste- 
nance after the legal separation or a divorce. 
White v. Bates, 89 Tenn. 570, 15 S.W. 651, 1890 
Tenn. LEXIS 80 (1891). 

Alimony is the allowance that a husband by 
order of court pays to his wife living separate 
and apart from him for her maintenance. Liv- 
ingston v. Livingston, 58 Tenn. App. 271, 429 
S.W.2d 452, 1967 Tenn. App. LEXIS 267 (Tenn. 
Ct. App. 1968). 

The term “alimony” does not include child 
support even though this section has been en- 
titled “Alimony for Support of Wife and Chil- 
dren” since the time of Shannon’s Code. Liv- 
ingston v. Livingston, 58 Tenn. App. 271, 429 
S.W.2d 452, 1967 Tenn. App. LEXIS 267 (Tenn. 
Ct. App. 1968). 

Alimony and support payments, by their very 
nature, flow from one spouse to the other; they 
are not mutual obligations. Light v. Adkins, 151 
B.R. 458, 1992 Bankr. LEXIS 2276 (Bankr. 
M.D. Tenn. 1992). 


7. Relation of Divorce and Alimony. 

A divorce may be granted without alimony, 
and alimony may be granted without decreeing 
a divorce, for there is, under this statute, no 
necessary or absolute connection between di- 
vorce and alimony. McBee v. McBee, 48 Tenn. 
558, 1870 Tenn. LEXIS 111 (1870); Toncray v. 
Toncray, 123 Tenn. 476, 131 S.W. 977, 1910 
Tenn. LEXIS 18, 34 L.R.A. (n.s.) 1106, 1912C 
Ann. Cas. 284 (1910); Williams v. Williams, 146 
Tenn. 38, 236 S.W. 938, 1921 Tenn. LEXIS 2 
(1922); Thones v. Thones, 185 Tenn. 124, 203 
S.W.2d 597, 1947 Tenn. LEXIS 311 (1947). 

A divorce may be granted without alimony, 
and alimony may be granted without decreeing 
a divorce, there being no necessary or absolute 
connection between divorce and alimony under 
the statute, and therefore a prayer for general 
relief is not sufficient to support an award of 
alimony in a case in which judgment is taken by 
default. Qualls v. Qualls, 589 S.W.2d 906, 1979 
Tenn. LEXIS 513 (Tenn. 1979). 


8. Jurisdiction. 
In a divorce suit where no property is im- 
pounded and defendant is before the court on 
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constructive service only, court is without juris- 
diction to award alimony. Darby v. Darby, 152 
Tenn. 287, 277 S.W. 894, 1925 Tenn. LEXIS 72, 
42 A.L.R. 1379 (1925). 

Later petition for alimony on defendant’s 
return to jurisdiction after constructive service 
in divorce proceeding may not be treated as 
original bill. Darby v. Darby, 152 Tenn. 287, 277 
S.W. 894, 1925 Tenn. LEXIS 72, 42 A.L.R. 13879 
(1925). 

A change of domicile and absence from the 
forum does not affect the court’s jurisdiction, 
which is regarded as continuing once it has 
been acquired in the original action, and per- 
sonal notice served outside the state was suffi- 
cient. Darty v. Darty, 33 Tenn. App. 321, 232 
S.W.2d 59, 1949 Tenn. App. LEXIS 127 (Tenn. 
Ct. App. 1949). 

The various divisions of the circuit court of 
Hamilton County are treated as a single court 
for the purposes of this section. Talley v. Talley, 
51 Tenn. App. 622, 371 S.W.2d 152, 1962 Tenn. 
App. LEXIS 126 (Tenn. Ct. App. 1962). 

Circuit court that granted divorce and en- 
tered order as to custody of children, alimony 
and support, had exclusive jurisdiction of the 
matter and probate court could not punish for 
contempt, even though by statute it had con- 
current jurisdiction on domestic relations mat- 
ters. Mayhew v. Mayhew, 52 Tenn. App. 459, 
376 S.W.2d 324, 1963 Tenn. App. LEXIS 106 
(Tenn. Ct. App. 1963). 

Probate court of Davidson County lacked 
jurisdiction to punish for contempt for violation 
of decree of circuit court of Davidson County in 
divorce proceeding, even though statute pro- 
vided that such probate court had concurrent 
jurisdiction with circuit and chancery court in 
domestic relations matters. Mayhew v. May- 
hew, 52 Tenn. App. 459, 376 S.W.2d 324, 1963 
Tenn. App. LEXIS 106 (Tenn. Ct. App. 1963). 

The rule that a judgment in personam 
against a defendant who is not before the court 
either by service of process or the entry of 
appearance is void is applicable to judgments 
and decrees that award alimony. Overby v. 
Overby, 224 Tenn. 523, 457 S.W.2d 851, 1970 
Tenn. LEXIS 351 (1970). 

Where husband and wife were divorced in 
Georgia and husband moved to Tennessee, and 
wife sued in Tennessee for increase in support, 
courts of Tennessee acquired jurisdiction of the 
subject matter of complaint and jurisdiction of 
defendant by personal service of process, and 
increase ordered by chancery court was valid 
except as to order of annual increase due to rise 
in cost of living, such increase not being accu- 
rately predictable and since court could in- 
crease or decrease allowance on cause being 
shown. Parker v. Parker, 497 S.W.2d 572, 1973 
Tenn. LEXIS 466 (Tenn. 1973). 

Pending an appeal the trial court has con- 
tinuing power, jurisdiction and authority to 
make all such orders as may be necessary 
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touching on the custody, support and welfare of 
children in divorce cases subject only to the 
extraordinary remedy of certiorari and super- 
sedeas in proper cases. Smith v. Haase, 521 
S.W.2d 49, 1975 Tenn. LEXIS 680 (Tenn. 1975). 

Pending appellate review trial court was 
without jurisdiction to entertain petition that 
challenged procedural aspects of child support 
decree and asserted that expense of rearing 
child was beyond petitioner’s financial ability. 
Smith v. Haase, 521 S.W.2d 49, 1975 Tenn. 
LEXIS 680 (Tenn. 1975). 


9. —Nature. 

Insofar as a divorce decree seeks a personal 
judgment against a husband as alimony, it is an 
action in personam, which requires personal 
service of process upon the husband, but inso- 
far as a divorce decree seeks an award of 
alimony out of the real estate within the terri- 
torial jurisdiction of the court and belonging to 
a nonresident husband such proceeding is at 
least quasi in rem. Terrell v. Terrell, 192 Tenn. 
317, 241 S.W.2d 411, 1951 Tenn. LEXIS 407 
nL951), 


10. Alimony Pendente Lite. 

Whether a divorce suit is brought by or 
against the wife, an allowance as alimony will 
be made to her for her support pending the suit, 
and to defray the expenses of the suit on her 
part, including her counsel fees, where she has 
no adequate means of her own for such pur- 
poses. This rule is to enable the wife, when 
destitute of means of her own, to obtain justice 
and to prevent its denial. This rule, however, is 
subject to the qualification that the wife is 
prosecuting or defending the suit in good faith, 
for where it appears of record that her suit is 
without any just or reasonable foundation, and 
cannot be sustained, no allowance will be made. 
Thompson v. Thompson, 40 Tenn. 527, 1859 
Tenn. LEXIS 152 (1859); Lishey v. Lishey, 2 
Cooper’s Tenn. Ch. 1 (1873), affd, 74 Tenn. 418, 
1880 Tenn. LEXIS 269 (1880); Burrow v. Bur- 
row, 74 Tenn. 499, 1880 Tenn. LEXIS 281 
(1880); Winslow v. Winslow, 133 Tenn. 663, 182 
S.W. 241, 1915 Tenn. LEXIS 126 (1916), super- 
seded by statute as stated in, Aleshire v. Alesh- 
ire, 642 S.W.2d 729, 1981 Tenn. App. LEXIS 
460 (Tenn. Ct. App. 1981). 

The allowance to the wife, pending the di- 
vorce suit, should be put at a low figure and 
proportioned to the husband’s property and 
income. Reasonable support and enough to 
cover the expenses of the suit is all that she can 
justly claim. Lishey v. Lishey, 2 Cooper’s Tenn. 
Ch. 1 (1873), affd, 74 Tenn. 418, 1880 Tenn. 
LEXIS 269 (1880). 

An appeal from order overruling motion to 
require complainant to pay into court the 
amount of alimony pendente lite, for judgment 
against surety and for arrest of complainant for 
failure to pay, is not allowable. Campbell v. 
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Campbell, 46 S.W. 308, 1898 Tenn. Ch. App. 
LEXIS 3 (1898). 

In the case of debt incurred between separa- 
tion and divorce, one spouse should not be held 
responsible for the debts the other spouse in- 
curs unless the debts were for a marital pur- 
pose or for the joint benefit of the parties. 
Goodman v. Goodman, 8 S.W.3d 289, 1999 
Tenn. App. LEXIS 546 (Tenn. Ct. App. 1999), 
superseded by statute as stated in, Tippens- 
Florea v. Florea, — S.W.3d —, 2012 Tenn. App. 
LEXIS 361 (Tenn. Ct. App. May 31, 2012). 


11. —Refund of Allowance Made Pending 
Suit. 

The wife will not be compelled to refund 
alimony, expenses, or counsel fees allowed her 
pending the divorce suit, though she fail in her 
suit, where it appears that her suit was pros- 
ecuted in good faith, or where malice or bad 
faith does not appear. Lishey v. Lishey, 74 Tenn. 
418, 1880 Tenn. LEXIS 269 (1880). 


12. —Effect of Dismissal. 

Where an interlocutory order was made for 
the payment of a certain sum of money as 
alimony for her support, pending the suit, and, 
before the wife had received the same, her bill 
was dismissed by the court, she could not 
afterwards collect it, although she continued to 
live apart from her husband. Persons v. Per- 
sons, 26 Tenn. 183, 1846 Tenn. LEXIS 97 
(1846). 


13. Alimony In Solido. 

The awarding of alimony in solido in install- 
ments is an acceptable practice. Isbell v. Isbell, 
816 S.W.2d 735, 1991 Tenn. LEXIS 366 (Tenn. 
1991), superseded by statute as stated in, 
Gregory v. Gregory, — S.W.2d —, 1995 Tenn. 
App. LEXIS 511 (Tenn. Ct. App. July 31, 1995), 
superseded by statute as stated in, Sommer- 
ville v. Sommerville, — S.W.2d —, 1995 Tenn. 
App. LEXIS 551 (Tenn. Ct. App. Aug. 23, 1995), 
superseded by statute as stated in, Wiseman Vv. 
Wiseman, — S.W.2d —, 1997 Tenn. App. LEXIS 
528 (Tenn. Ct. App. July 28, 1997). 

Husband’s interest in trust constituted an 
“estate” from which to award alimony in solido. 
Houghland v. Houghland, 844 S.W.2d 619, 1992 
Tenn. App. LEXIS 441 (Tenn. Ct. App. 1992). 

Husband was properly ordered to pay the 
amount of money received from payment of 
promissory note, given as partial payment for 
previous sale of marital home, as alimony in 
solido. Houghland v. Houghland, 844 S.W.2d 
619, 1992 Tenn. App. LEXIS 441 (Tenn. Ct. 
App. 1992). 

Where the court awards the wife alimony in 
solido adequate for her needs and attorney’s 
fees, it may be improper for the trial court to 
make an additional award of alimony in solido 
for payment of the wife’s attorney’ fees. 
Houghland v. Houghland, 844 S.W.2d 619, 1992 
Tenn. App. LEXIS 441 (Tenn. Ct. App. 1992). 
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Rehabilitative alimony award payable 
monthly for 48 months or until the remarriage 
or death of the wife, whichever should occur 
first, was alimony in solido, not subject to 
subsequent modification. Self v. Self, 861 
S.W.2d 360, 1993 Tenn. LEXIS 317 (Tenn. 
1993). 

The trial court did not err in awarding the 
wife alimony in solido where without alimony 
in solido, husband was awarded more of the 
marital assets, and considering that the hus- 
band’s infidelity precipitated the divorce, he 
should not be placed in a better position than 
the wife following division of the marital assets. 
Lindsey v. Lindsey, 976 S.W.2d 175, 1997 Tenn. 
App. LEXIS 581 (Tenn. Ct. App. 1997). 

Alimony in solido should be awarded gener- 
ally only out of a spouse’s estate; alimony in 
solido should not be awarded out of an expec- 
tation of future earnings. Goodman v. Good- 
man, 8 S.W.3d 289, 1999 Tenn. App. LEXIS 546 
(Tenn. Ct. App. 1999), superseded by statute as 
stated in, Tippens-Florea v. Florea, — S.W.3d 
—, 2012 Tenn. App. LEXIS 361 (Tenn. Ct. App. 
May 31, 2012). 

Former T.C.A. § 36-5-101(a)(2)(B) does not 
apply to alimony in solido; therefore, husband’s 
obligation to pay wife alimony in solido, spread 
out over the course of ten years, did not auto- 
matically terminate as a result of the wife’s 
remarriage. Grissom v. Grissom, 15 S.W.3d 474, 
1999 Tenn. App. LEXIS 693 (Tenn. Ct. App. 
1999), review or rehearing denied, — S.W.3d —, 
2000 Tenn. LEXIS 237 (Tenn. Apr. 17, 2000). 

Attorney’s fees constitute alimony in solido, 
and need is the critical factor to be considered 
in making an award of alimony; the trial court’s 
award of attorney’s fees to the wife in a divorce 
action was reversed where the wife did not lack 
the resources to prosecute her suit and the final 
decree provided funds out of which her attor- 
neys and witness fees may have been paid. 
Powell v. Powell, 124 S.W.3d 100, 2003 Tenn. 
App. LEXIS 281 (Tenn. Ct. App. 2003), appeal 
denied, — S.W.3d —, 2003 Tenn. LEXIS 1075 
(Tenn. 2003). 


14. Alimony In Futuro. 

The occurrence of a contingency terminating 
support did not convert the award of alimony in 
futuro to an award of alimony in solido. Waddey 
v. Waddey, 6 S.W.3d 230, 1999 Tenn. LEXIS 422 
(Tenn. 1999). 

A trial court’s ability to modify an award of 
alimony in futuro terminates upon the occur- 
rence of a contingency when the award ceases 
to exist. Waddey v. Waddey, 6 S.W.3d 230, 1999 
Tenn. LEXIS 422 (Tenn. 1999). 

Husband properly ordered to pay wife ali- 
mony in futuro rather than rehabilitative ali- 
mony, where wife’s psychologist testified that 
wife was not capable of employment, of reha- 
bilitating herself, or of being a full-time stu- 
dent. Goodman v. Goodman, 8 S.W.3d 289, 1999 
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Tenn. App. LEXIS 546 (Tenn. Ct. App. 1999), 
superseded by statute as stated in, Tippens- 
Florea v. Florea, — S.W.3d —, 2012 Tenn. App. 
LEXIS 361 (Tenn. Ct. App. May 31, 2012). 

Where a husband and a wife divorced after 
24 years of marriage, and the husband was 
ordered to pay monthly child support and ali- 
mony in futuro, the trial court considered the 
factors outlined in T.C.A. § 36-5-101(d)(1) and 
properly found that the evidence supported an 
award of alimony in futuro, as opposed to an 
award of rehabilitative alimony. Bowie v. 
Bowie, 101 S.W.3d 420, 2002 Tenn. App. LEXIS 
773 (Tenn. Ct. App. 2002), appeal denied, — 
S.W.3d —, 2003 Tenn. LEXIS 304 (Tenn. Mar. 
17, 2003). 

While the legislature had expressed a prefer- 
ence for rehabilitative alimony in T.C.A. § 36- 
5-101(d)(1), the record on appeal showed that 
the wife’s possibilities to rehabilitate herself 
were extremely limited and after applying all 
relevant statutory factors to the facts and cir- 
cumstances shown by the record, the trial court 
properly awarded the wife permanent alimony, 
as opposed to rehabilitative alimony. Dube v. 
Dube, 104 S.W.3d 863, 2002 Tenn. App. LEXIS 
856 (Tenn. Ct. App. 2002), review or rehearing 
denied, — S.W.3d —, 2003 Tenn. LEXIS 394 
(Tenn. May 5, 2003). 

After an eight and one-half year marriage, 
where the spouse of highly paid physician had 
experience as a legal secretary and a masters 
degree, the spouse was not a candidate for 
rehabilitation and was entitled to alimony until 
death or remarriage, although the amount was 
reduced on appeal because the spouse could 
expect a substantial and increasing income 
when the spouse returned to the workforce. 
Nelson v. Nelson, 106 S.W.3d 20, 2002 Tenn. 
App. LEXIS 525 (Tenn. Ct. App. 2002), review 
or rehearing denied, — S.W.3d —, 2002 Tenn. 
LEXIS 767 (Tenn. Dec. 23, 2002). 

Trial court’s award of alimony in futuro was 
not an abuse of discretion because of, inter alia: 
(1) The disparity in the parties’ incomes; (2) 
The relative education and training of the par- 
ties; (3) The long duration of the marriage, (4) 
The relative fault of the parties; and (5) The 
wife’s educational background in music and 
having a very limited work history. Bowie v. 
Bowie, 101 S.W.3d 420, 2002 Tenn. App. LEXIS 
773 (Tenn. Ct. App. 2002), appeal denied, — 
S.W.3d —, 2003 Tenn. LEXIS 304 (Tenn. Mar. 
17, 2008). 

Upon the parties’ divorce, the disabled wife 
was entitled to an award of alimony in futuro in 
the amount of $850.00 a month. Davis v. Davis, 
138 S.W.3d 886, 2003 Tenn. App. LEXIS 754 
(Tenn. Ct. App. 2003), appeal denied, — S.W.3d 
—, 2004 Tenn. LEXIS 274 (Tenn. Mar. 22, 
2004). 

Husband’s alimony payment should have 
been modified in accordance with T.C.A. § 36- 
5-121(f)(2)(A) because the record showed a sub- 
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stantial and material change in circumstance 
since the husband’s income dropped dramati- 
cally from the time of the divorce to the time of 
the hearing on his petition for modification; the 
decrease in income impaired the husband’s 
ability to pay the amount of alimony and was a 
consequence of his health problems, and the 
husband’s health problems and resulting de- 
crease in income were not within the contem- 
plation of the parties at the time of the divorce. 
Bordes v. Bordes, 358 S.W.3d 623, 2011 Tenn. 
App. LEXIS 536 (Tenn. Ct. App. Sept. 30, 2011). 


15. Separate Maintenance. 

A decree for the separate maintenance of the 
wife, requiring the husband to pay monthly 
sums therefor, should provide for the continu- 
ance of such payments within the discretion of 
the chancellor only until a reconciliation may 
be effected between the husband and wife, and 
until the husband may return to the discharge 
of his marital duties. Rutledge v. Rutledge, 37 
Tenn. 554, 1858 Tenn. LEXIS 61 (1858); Cure- 
ton v. Cureton, 117 Tenn. 103, 96 S.W. 608, 1906 
Tenn. LEXIS 35 (1906). 

Under this section, where a decree for divorce 
or separation is sought, but is refused, the court 
may, nevertheless, proceed to decree a separate 
maintenance or alimony to the wife. Nicely v. 
Nicely, 40 Tenn. 184, 1859 Tenn. LEXIS 50 
(1859); Swan v. Harrison, 42 Tenn. 534, 1865 
Tenn. LEXIS 100 (1865); McBee v. McBee, 48 
Tenn. 558, 1870 Tenn. LEXIS 111 (1870); Ton- 
cray v. Toncray, 123 Tenn. 476, 131 S.W. 977, 
1910 Tenn. LEXIS 18, 34 L.R.A. (n.s.) 1106, 
1912C Ann. Cas. 284 (1910); Chapman v. Chap- 
man, 3 Tenn. Civ. App. (8 Higgins) 3 (1912). 

Under the broad and comprehensive provi- 
sions, the chancery court has power to decree 
alimony or a separate maintenance for the wife, 
in a separate, substantive proceeding against 
the husband, in which no divorce or separation 
is prayed for or decreed. Nicely v. Nicely, 40 
Tenn. 184, 1859 Tenn. LEXIS 50 (1859); Corley 
v. Corley, 67 Tenn. 7, 1874 Tenn. LEXIS 315 
(1874); Cureton v. Cureton, 117 Tenn. 103, 96 
S.W. 608, 1906 Tenn. LEXIS 35 (1906); Chap- 
man v. Chapman, 3 Tenn. Civ. App. (3 Higgins) 
3 (1912); Brown v. Brown, 156 Tenn. 619, 4 
8.W.2d 345, 1927 Tenn. LEXIS 157 (1928); 
Bevil v. Bevil, 8 Tenn. App. 490, — S.W.2d —, 
1928 Tenn. App. LEXIS 167 (Tenn. Ct. App. 
1928). 

Where husband had income of $50.00 per 
week and money from sale of property and wife 
was ill and destitute, award of weekly amount 
of $12.00 for separate maintenance of wife 
would be sustained. Crabtree v. Crabtree, 28 
Tenn. App. 373, 190 S.W.2d 319, 1945 Tenn. 
App. LEXIS 78 (Tenn. Ct. App. 1945). 

Circuit court has jurisdiction of suit by wife 
seeking support for herself and child although 
she did not pray for either limited or absolute 
divorce. Browder v. Browder, 188 Tenn. 488, 
221 S.W.2d 526, 1949 Tenn. LEXIS 364 (1949). 
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A decree of separate maintenance continues 
in force and the husband must continue to 
make the required payments to the wife until 
the court orders their discontinuance after first 
being satisfied that there has been a reconcili- 
ation or that he proposes in good faith to take 
her back and resume his marital duties. Folk v. 
Folk, 167 Tenn. 367, 210 Tenn. 367, 355 S.W.2d 
634, 1962 Tenn. LEXIS 402 (1962). 

A decree of separate maintenance is not a 
mere temporary order but is a final decree in 
the sense that it is appealable as of right and is 
binding as res judicata upon the facts and 
issues adjudged. Folk v. Folk, 167 Tenn. 367, 
210 Tenn. 367, 355 S.W.2d 634, 1962 Tenn. 
LEXIS 402 (1962). 

The wife’s right to separate maintenance 
rests upon the husband’s duty to support her 
and his fault in causing their separation, and a 
court of equity has inherent jurisdiction inde- 
pendent of the divorce statutes to decree her 
separate maintenance even though his fault is 
not a statutory ground for divorce. Folk v. Folk, 
167 Tenn. 367, 210 Tenn. 367, 355 S.W.2d 634, 
1962 Tenn. LEXIS 402 (1962). 


16. Awarding and Fixing Alimony. 

If the separation is decreed to be perpetual, 
alimony may be decreed to the wife, as a whole 
and absolutely, or if the separation decreed be 
otherwise than perpetual, it should be decreed 
to be paid to her at stated periods, for a limited 
time or for life. Swan v. Harrison, 42 Tenn. 534, 
1865 Tenn. LEXIS 100 (1865). 

The court may give the wife as alimony all, 
part, or any fixed portion of her husband’s 
estate in specie or a fixed proportion of his 
estate, without regard to its location, or may 
adjudge specific property to her, or a certain 
sum of money to be paid, based upon an esti- 
mate of the value of his estate, at the time. 
Boggers v. Boggers, 65 Tenn. 299, 1873 Tenn. 
LEXIS 349 (1873); White v. Bates, 89 Tenn. 
570, 15 S.W. 651, 1890 Tenn. LEXIS 80 (1891). 

Decree for alimony payable in installments, 
though in excess of the estate owned by the 
husband at the time, was enforceable out of 
future estate coming into his possession. Wat- 
son v. Campodonico, 3 Tenn. Civ. App. (3 Hig- 
gins) 698 (1913). 

Prior to the 1949 amendment it was held that 
where the wife obtains an absolute divorce, the 
court can only give her a decree for part or all 
that the husband then owns, according to the 
circumstances, but where he has no property, 
the court can give a decree binding his future 
services, earnings or acquisitions. Watson v. 
Campodonico, 3 Tenn. Civ. App. (3 Higgins) 698 
(1913); Winslow v. Winslow, 133 Tenn. 663, 182 
S.W. 241, 1915 Tenn. LEXIS 126 (1916), super- 
seded by statute as stated in, Aleshire v. Alesh- 
ire, 642 S.W.2d 729, 1981 Tenn. App. LEXIS 
460 (Tenn. Ct. App. 1981) (declining to follow 
Chenault v. Chenault, 37 Tenn. 248, 1857 Tenn. 
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LEXIS 116 (1856); Boggers v. Boggers, 65 Tenn. 
299, 1873 Tenn. LEXIS 349 (1873), insofar as 
those cases held that the future earnings of the 
husband could not, under any circumstances, 
be bound upon the granting of a divorce from 
the bonds of matrimony). 

The usual practice is to grant alimony in 
solido in case an absolute divorce is decreed. 
Winslow v. Winslow, 133 Tenn. 663, 182 S.W. 
241, 1915 Tenn. LEXIS 126 (1916), superseded 
by statute as stated in, Aleshire v. Aleshire, 642 
S.W.2d 729, 1981 Tenn. App. LEXIS 460 (Tenn. 
Ct. App. 1981). 

Where a husband had cruelly and inhumanly 
treated his wife and deserted her after she 
reached middle life, the parties having lived 
together for more than 20 years, the wife was 
entitled to one third of the husband’s income as 
alimony. Taylor v. Taylor, 144 Tenn. 311, 232 
S.W. 445, 1921 Tenn. LEXIS 41 (1921), over- 
ruled in part, Morrissey v. Morrissey, 214 Tenn. 
112, 377 S.W.2d 944, 1964 Tenn. LEXIS 455 
(1964). 

It appearing that the husband did not own 
sufficient property to warrant a decree for ali- 
mony in solido, the wife was entitled to alimony 
at the rate of $125 per month. Taylor v. Taylor, 
144 Tenn. 311, 232 S.W. 445, 1921 Tenn. LEXIS 
41 (1921), overruled in part, Morrissey v. Mor- 
rissey, 214 Tenn. 112, 377 S.W.2d 944, 1964 
Tenn. LEXIS 455 (1964). . 

Upon granting the wife an absolute divorce, 
in the absence of any reasons for making an 
award for her support in the form of monthly or 
yearly allowances or by setting aside a particu- 
lar part of the husband’s estate in specie to the 
wife, the proper practice is to award alimony in 
solido. Williams v. Williams, 146 Tenn. 38, 236 
S.W. 938, 1921 Tenn. LEXIS 2 (1922). 

Where husband has no estate, but an earning 
capacity, the wife’s support may be provided for 
by monthly allowance. Brown v. Brown, 156 
Tenn. 619, 4S.W.2d 345, 1927 Tenn. LEXIS 157 
(1928). 

Alimony in futuro should not be awarded in 
addition to alimony in solido if the amount 
awarded in solido is considered sufficient. Ras- 
kind v. Raskind, 45 Tenn. App. 583, 325 S.W.2d 
617, 1959 Tenn. App. LEXIS 80 (Tenn. Ct. App. 
1959). 

Court may award alimony both in solido and 
in futuro. Mount v. Mount, 46 Tenn. App. 30, 
326 S.W.2d 493, 1959 Tenn. App. LEXIS 86 
(Tenn. Ct. App. 1959). 

Where husband and wife were 44 and 42 
years of age respectively and no alimony in 
futuro was awarded, action of trial court in 
awarding interests in property in the amount of 
$18,750 as alimony in solido while permitting 
husband to retain property in the amount of 
$7,800 was not improper. Smith v. Smith, 47 
Tenn. App. 548, 339 S.W.2d 326, 1960 Tenn. 
App. LEXIS 89 (Tenn. Ct. App. 1960). 
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Contributions made by wife from her earn- 
ings or separate estate are but one factor to be 
considered in awarding alimony and except 
under unusual circumstances there is a well- 
nigh conclusive presumption that contributions 
of each party to the family needs and welfare 
were made out of love and a sense of duty with 
no expectation of reimbursement. Stone v. 
Stone, 56 Tenn. App. 607, 409 S.W.2d 388, 1966 
Tenn. App. LEXIS 240 (Tenn. Ct. App. 1966). 

Factors to be considered in fixing the amount 
of alimony are the earning capacity of each of 
the parties, their separate property holdings, 
their condition of health, age and station in life, 
the way and manner in which the estate has 
been created including the contributions made 
by the wife from her earnings and the merit or 
lack of merit of the respective parties. Stone v. 
Stone, 56 Tenn. App. 607, 409 S.W.2d 388, 1966 
Tenn. App. LEXIS 240 (Tenn. Ct. App. 1966). 

Where both parties are before the court in 
personam and the real property within the 
territorial jurisdiction of the court and reason- 
ably identified in the pleadings, there is no 
question of the authority of the courts to decree 
proper distribution of the property pursuant to 
the statute. Rains v. Rains, 58 Tenn. App. 214, 
428 S.W.2d 650, 1968 Tenn. App. LEXIS 295 
(Tenn. Ct. App. 1968). 

In the intervening years since 1910 the 
economy of our society has changed to an em- 
phasis upon earning power rather than upon 
estate. Rains v. Rains, 58 Tenn. App. 214, 428 
S.W.2d 650, 1968 Tenn. App. LEXIS 295 (Tenn. 
Ct. App. 1968). 

In awarding alimony trial court should con- 
sider extent, if any, wife contributed to hus- 
band’s estate. Newberry v. Newberry, 493 
S.W.2d 99, 1973 Tenn. App. LEXIS 310 (Tenn. 
Ct. App. 1972). 

Provisions in a divorce decree that the hus- 
band would give to the wife life insurance 
policies that he carried and would continue to 
pay premiums on the policies were in the na- 
ture of a property settlement, requiring the 
husband to maintain the policies for the benefit 
of the wife despite her remarriage and were not 
intended merely to be temporary security for 
the payment of interim alimony. Prince v. 
Prince, 572 S.W.2d 908, 1978 Tenn. LEXIS 661 
(Tenn. 1978). 

The policy in Tennessee has always been that 
alimony in gross was preferred to periodic ali- 
mony in cases of divorce. Spalding v. Spalding, 
597 S.W.2d 739, 1980 Tenn. App. LEXIS 326 
(Tenn. Ct. App. 1980). 

The language “the nature of the case and the 
circumstances of the parties” as used in this 
section allows the court, in fixing alimony, to 
consider the conduct of the parties with refer- 
ence to the cause of divorce and the relative or 
comparative responsibility of each spouse 
therefor. Massey v. Massey, 621 S.W.2d 728, 
1981 Tenn. LEXIS 486 (Tenn. 1981). 
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Where the defendant does not have an estate 
out of which to award alimony solido, the court 
should award periodic or alimony in futuro 
pursuant to this section. Aleshire v. Aleshire, 
642 S.W.2d 729, 1981 Tenn. App. LEXIS 460 
(Tenn. Ct. App. 1981), superseded by statute as 
stated in, Andrews v. Susie Heasook Cho An- 
drews, 344 S.W.3d 321, 2010 Tenn. App. LEXIS 
553 (Tenn. Ct. App. Aug. 31, 2010), superseded 
by statute as stated in, Tippens-Florea v. Flo- 
rea, — S.W.3d —, 2012 Tenn. App. LEXIS 361 
(Tenn. Ct. App. May 31, 2012). 

There is no question that fault and need are 
to be considered in determining alimony in 
futuro. Fisher v. Fisher, 648 S.W.2d 244, 1983 
Tenn. LEXIS 632 (Tenn. 1983). 

Plaintiff wife, on dissolution of second mar- 
riage, which lasted less than three years, who 
was receiving $25,000 out of the parties’ joint 
assets and already owned substantial personal 
assets as well, was not entitled to any addi- 
tional award in the form of alimony. Duncan v. 
Duncan, 652 S.W.2d 913, 1983 Tenn. App. 
LEXIS 545 (Tenn. Ct. App. 1983), overruled, 
Cary v. Cary, 937 S.W.2d 777, 1996 Tenn. 
LEXIS 362 (Tenn. 1996). 

Real need is the single most critical factor in 
the award of alimony. Lancaster v. Lancaster, 
671 S.W.2d 501, 1984 Tenn. App. LEXIS 3408 
(Tenn. Ct. App. 1984). 

To the extent the concept of “fault” might 
creep into the subconscious mind of a trial 
judge in the division of jointly held property, no 
matter how much care is taken to avoid that 
temptation, a subsequent careful review of the 
very steady barometer of need when consider- 
ing alimony will temper excessive awards 
based primarily on “fault” and an ability to pay. 
Lancaster v. Lancaster, 671 S.W.2d 501, 1984 
Tenn. App. LEXIS 3408 (Tenn. Ct. App. 1984). 

Where wife received $500,000 in divorce 
settlement, insufficient need was shown for an 
additional award of alimony of $250,000 where 
the assets of the husband were $1,000,000. 
Lancaster v. Lancaster, 671 S.W.2d 501, 1984 
Tenn. App. LEXIS 3408 (Tenn. Ct. App. 1984). 

The evidence was sufficient to warrant the 
payment of alimony in futuro. Barker v. Barker, 
671 S.W.2d 8438, 1984 Tenn. App. LEXIS 2754 
(Tenn. Ct. App. 1984). 

A divorce court has the power and jurisdic- 
tion to require a party to pay a fixed percentage 
of his cash receipts into court as alimony and 
child support for an indefinite time without any 
limitation on the total amount, subject to peri- 
odic review by the court as to satisfaction of 
past due liability and reasonable anticipated 
liability. Lescher v. Lescher, 679 S.W.2d 468, 
1984 Tenn. App. LEXIS 3104 (Tenn. Ct. App. 
1984). 

The court had authority to award as alimony 
or child support all or any part of an ownership 
interest in real estate; implicit in authority to 
award the entire such ownership interest was 
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also the authority to award a security interest 
in such property. In re Shumate, 39 B.R. 808, 
1984 Bankr. LEXIS 5780 (Bankr. E.D. Tenn. 
1984). 

Although income and net worth are inter- 
connected and, to some degree, inter-depen- 
dent, they deserve separate consideration in a 
divorce case. Duncan v. Duncan, 686 S.W.2d 
568, 1984 Tenn. App. LEXIS 3264 (Tenn. Ct. 
App. 1984). 

Periodic alimony remains subject to both 
retrospective and prospective modification. In 
re Deatherage, 55 B.R. 268, 1985 Bankr. LEXIS 
4905 (Bankr. E.D. Tenn. 1985). 

Where there are insufficient funds in the 
estate to make an award of alimony in solido, 
an award of alimony in futuro is proper. Cam- 
panali v. Campanali, 695 S.W.2d 198, 1985 
Tenn. App. LEXIS 2861 (Tenn. Ct. App. 1985). 

In making determinations with regard to 
alimony, the need of the spouse is the single 
most important factor followed by the ability of 
the obligor spouse to pay. Campanali v. Campa- 
nali, 695 S.W.2d 193, 1985 Tenn. App. LEXIS 
2861 (Tenn. Ct. App. 1985). 

A trial judge may award long-term support 
and maintenance if in his or her opinion reha- 
bilitation is not feasible. Ingram v. Ingram, 721 
S.W.2d 262, 1986 Tenn. App. LEXIS 3292 
(Tenn. Ct. App. 1986). 

An exception to the rule that alimony may be 
awarded subsequent to a decree is that alimony 
may be awarded after a decree of absolute 
divorce is final where the right is afforded by 
the statute or reserved in the divorce decree. 
Robinette v. Robinette, 726 S.W.2d 524, 1986 
Tenn. App. LEXIS 3177 (Tenn. Ct. App. 1986). 

The most common factors considered by the 
courts in fixing alimony are: (1) The need of the 
innocent spouse; (2) The fault of the obligor 
spouse; and (3) The obligor spouse’s ability to 
provide support and maintenance. Bull v. Bull, 
729 S.W.2d 6738, 1987 Tenn. App. LEXIS 2532 
(Tenn. Ct. App. 1987). 

The advent of rehabilitative support did not 
totally displace permanent alimony and the 
courts may still award long-term support and 
maintenance until the death or remarriage of 
the recipient spouse where rehabilitation is not 
feasible in consideration of all relevant factors. 
Cranford v. Cranford, 772 S.W.2d 48, 1989 
Tenn. App. LEXIS 127 (Tenn. Ct. App. 1989). 

Even though a spouse has no property, such 
spouse may be required to support the other 
spouse to the extent of the needs of the needy 
spouse and the capacity or ability of the sup- 
porting spouse. Hall v. Hall, 772 S.W.2d 432, 
1989 Tenn. App. LEXIS 11 (Tenn. Ct. App. 
1989). 

The needs of the spouse to whom spousal 
support is awarded and the ability of the other 
spouse to pay are the dominant factors to 
consider in making an award of spousal sup- 
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port. Hazard v. Hazard, 833 S.W.2d 911, 1991 
Tenn. App. LEXIS 928 (Tenn. Ct. App. 1991). 

Where possible, awards of alimony in solido 
are preferred to awards in futuro. Houghland v. 
Houghland, 844 S.W.2d 619, 1992 Tenn. App. 
LEXIS 441 (Tenn. Ct. App. 1992). 

Alimony in solido should not be awarded out 
of an expectation of future earnings. Hough- 
land v. Houghland, 844 S.W.2d 619, 1992 Tenn. 
App. LEXIS 441 (Tenn. Ct. App. 1992). 

The child support guidelines apply in all 
cases awarding financial support to a custodial 
parent for the maintenance of a child, whether 
or not the child is a welfare recipient, and 
whether or note the child’s parents are mar- 
ried. Nash v. Mulle, 846 S.W.2d 803, 1993 Tenn. 
LEXIS 16 (Tenn. 1993), superseded by statute 
as stated in, Smith v. Smith, 984 S.W.2d 606, 
1997 Tenn. App. LEXIS 218 (Tenn. Ct. App. 
1997). 

Trial judge was not limited to the child sup- 
port guidelines’ ordinary schedule in calculat- 
ing the amount of support to be paid by a 
wealthy noncustodial parent. Nash v. Mulle, 
846 S.W.2d 803, 1993 Tenn. LEXIS 16 (Tenn. 
1993), superseded by statute as stated in, 
Smith v. Smith, 984 S.W.2d 606, 1997 Tenn. 
App. LEXIS 218 (Tenn. Ct. App. 1997). 

Under this section, long-term support and 
maintenance is appropriate only where there is 
relative economic disadvantage and rehabilita- 
tion of the disadvantaged party is not feasible. 
Self v. Self, 861 S.W.2d 360, 1993 Tenn. LEXIS 
317 (Tenn. 1998). 

It was an abuse of discretion to classify 
alimony to be paid to the wife as rehabilitative, 
rather than in futuro, in view of evidence of the 
wife’s low employability and earning capacity 
and the husband’s inappropriate marital con- 
duct. Long v. Long, 957 S.W.2d 825, 1997 Tenn. 
App. LEXIS 78 (Tenn. Ct. App. 1997). 

While the legislature has expressed a prefer- 
ence for rehabilitative alimony, a court may 
grant alimony in futuro where rehabilitation is 
not feasible. Long v. Long, 968 S.W.2d 292, 1997 
Tenn. App. LEXIS 478 (Tenn. Ct. App. 1997). 

Child support decisions should precede deci- 
sions about spousal support because a spouse’s 
ability to pay spousal support may be directly 
and significantly influenced by the amount of 
child support he or she has been ordered to pay. 
Anderton v. Anderton, 988 S.W.2d 675, 1998 
Tenn. App. LEXIS 366 (Tenn. Ct. App. 1998), 
modified, 988 S.W.2d 675, 1998 Tenn. App. 
LEXIS 431 (Tenn. Ct. App. 1998). 

A concurrent award of both rehabilitative 
alimony and alimony in futuro is inconsistent; 
this holding emphasizes both the legislative 
preference for rehabilitation as well as the 
established rule that this preference does not 
entirely displace other forms of spousal support 
when the facts warrant long term or more 
open-ended support. Alimony in solido is not 
inconsistent with a concurrent award of reha- 
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bilitative alimony. Burlew v. Burlew, 40 S.W.3d 
465, 2001 Tenn. LEXIS 111 (Tenn. 2001). 

In light of the appellate court’s remand to the 
trial court to reconsider its distribution of the 
parties’ marital property, the trial court had to 
reconsider its award of rehabilitative alimony 
as well; pursuant to former T.C.A. § 36-5- 
101(d)(1)(G), (H), the trial court had to consider 
the separate assets of each party in addition to 
the distribution of the parties’ marital property 
when awarding alimony. Smith v. Smith, 93 
S.W.3d 871, 2002 Tenn. App. LEXIS 622 (Tenn. 
Ct. App. 2002). 

In light of the length of the marriage, the 
work histories of parties, their educational 
backgrounds, age and health status, an appel- 
late court believed an award of alimony in 
futuro to have been appropriate, but the 
amount of alimony awarded was excessive 
based on earnings. Sullivan v. Sullivan, 107 
S.W.3d 507, 2002 Tenn. App. LEXIS 641 (Tenn. 
Ct. App. 2002), review or rehearing denied, — | 
S.W.3d —, 2003 Tenn. LEXIS 87 (Tenn. Feb. 3, 
2003). 

When a court awards rehabilitative alimony 
under T.C.A. § 36-5-101(d)(1), it must consider 
the listed factors to determine the amount of 
time it will take to rehabilitate the economi- 
cally disadvantaged spouse, and a temporary 
award may run afoul of § 36-5-101(d)(1) if the 
duration of the award bears little relationship 
to the factors set forth in the statute. Perry v. 
Perry, 114 S.W.3d 465, 2003 Tenn. LEXIS 725 
(Tenn. 2003). 

While the husband was required to pay tem- 
porary alimony and the wife requested an ali- 
mony award at trial, she never requested an 
award of health insurance; as a result, there 
was no proof offered as to whether she could be 
insured and, if so, the cost of the premiums and 
whether the husband had the ability to pay 
those premiums. Fairness dictated that the 
cause be remanded to the trial court for the 
parties to present evidence on the limited issue 
of the wife’s health insurance. Martin v. Mar- 
tin, 155 S.W.3d 126, 2004 Tenn. App. LEXIS 
450 (Tenn. Ct. App. 2004), appeal denied, — 
S.W.3d —, 2004 Tenn. LEXIS 1053 (Tenn. Nov. 
29, 2004). 


17. —Factors. 

Of the factors listed in subsection (d), need 
and the ability to pay are the most critical. 
Loyd v. Loyd, 860 S.W.2d 409, 1993 Tenn. App. 
LEXIS 215 (Tenn. Ct. App. 1993); Watters v. 
Watters, 959 S.W.2d 585, 1997 Tenn. App. 
LEXIS 441 (Tenn. Ct. App. 1997). 

Acourt must examine all the factors of T.C.A. 
§ 36-5-101(d)(1)in determining the proper ali- 
mony award; while the real need of the spouse 
seeking the support is the single most impor- 
tant factor, courts should also consider the 
ability of the obligor spouse to provide support. 
Goodman v. Goodman, 8 S.W.3d 289, 1999 
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Tenn. App. LEXIS 546 (Tenn. Ct. App. 1999), 
superseded by statute as stated in, Tippens- 
Florea v. Florea, — S.W.3d —, 2012 Tenn. App. 
LEXIS 361 (Tenn. Ct. App. May 31, 2012). 

Trial courts had to consider all relevant fac- 
tors in the statute to determine whether an 
economically disadvantaged spouse could be 
rehabilitated. Robertson v. Robertson, 76 
S.W.3d 337, 2002 Tenn. LEXIS 172 (Tenn. 
2002). 

In making an award of alimony under T.C.A. 
§ 36-5-101(d)(1), a court must consider all rel- 
evant factors, including those set out in the 
statute; the two most important factors are the 
need of the disadvantaged spouse and the obli- 
gor spouse’s ability to pay. Perry v. Perry, 114 
S.W.3d 465, 2003 Tenn. LEXIS 725 (Tenn. 
2003). 

Court erred in its amount of spousal support 
where the wife had a degree in nursing, she was 
a nurse with 15 years of experience, she was 
not in need of further education or training, 
and there was no evidence that she could not 
obtain full time employment. Stinson v. Stin- 
son, 161 S.W.3d 438, 2004 Tenn. App. LEXIS 
692 (Tenn. Ct. App. 2004), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 292 (Tenn. Mar. 
21, 2005). 

Court properly ordered a husband to pay the 
wife’s health insurance for the remainder of her 
life, as a form of alimony, where the parties 
were married for 36 years, the wife was a 
mother and homemaker for many of those 
years, the wife was 58 years old, and she had a 
high school education. Morton v. Morton, 182 
S.W.3d 821, 2005 Tenn. App. LEXIS 491 (Tenn. 
Ct. App. 2005), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 1167 (Tenn. 2006). 

Court properly awarded alimony in futuro to 
wife because she suffered from a myriad of 
medical issues, was unable to work outside the 
home, had no means of future income, had a 
need for health insurance to cover her consid- 
erable medical bills, and husband had the abil- 
ity to pay. Lofton v. Lofton, 345 S.W.3d 918, 
2008 Tenn. App. LEXIS 784 (Tenn. Ct. App. 
Dec. 30, 2008). 


18. —Need. 

Wife’s “need” was established, where evi- 
dence showed wife was unemployed, had nu- 
merous health problems, and had expenses of 
over $2,000 per month. Loyd v. Loyd, 860 
S.W.2d 409, 1993 Tenn. App. LEXIS 215 (Tenn. 
Ct. App. 1993). 

Division of marital property whereby wife 
received 58% of the marital estate was deemed 
excessive in light of wife’s greater monthly net 
income and sufficient separate assets. Umstot 
v. Umstot, 968 S.W.2d 819, 1997 Tenn. App. 
LEXIS 606 (Tenn. Ct. App. 1997). 

Although the husband’s residence was owned 
by his mother and was not a part of his sepa- 
rate estate, the fact that he may continue to live 
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there rent free and might be able to experience 
the benefits of appreciation, while the wife was 
forced to rent a two-bedroom apartment for her 
and the parties’ daughter, goes directly to the 
needs of the parties and the husband’s ability to 
pay. Lindsey v. Lindsey, 976 S.W.2d 175, 1997 
Tenn. App. LEXIS 581 (Tenn. Ct. App. 1997). 


19. —Ability to Pay. 

Husband’s ability to pay was established, 
where he averaged over $50,000 in income for 
the four years preceding the divorce; where 
need was also established, an alimony award of 
$1,000 per month, continuing until the wife’s 
death or remarriage, was proper. Loyd v. Loyd, 
860 S.W.2d 409, 1993 Tenn. App. LEXIS 215 
(Tenn. Ct. App. 1993). 

In establishing the amount of child support, 
the trial court erred in not making a determi- 
nation of the husband’s monthly income poten- 
tial. Herrera v. Herrera, 944 S.W.2d 379, 1996 
Tenn. App. LEXIS 656 (Tenn. Ct. App. 1996). 

In virtually every case, the two most impor- 
tant factors in determining spousal support are 
the demonstrated need of the disadvantaged 
spouse and the obligor spouse’s ability to pay. 
Manis v. Manis, 49 S.W.3d 295, 2001 Tenn. App. 
LEXIS 48 (Tenn. Ct. App. 2001), review or 
rehearing denied, — S.W.3d —, 2001 Tenn. 
LEXIS 534 (Tenn. 2001). 

Although one spouse earned more on paper 
than the other spouse, the other spouse was 
obligated to pay the alimony as the other 
spouse had the greater earning capacity be- 
tween the two; the statute is not based on 
actual earnings but on earning capacity. Yount 
v. Yount, 91 S.W.3d 777, 2002 Tenn. App. LEXIS 
355 (Tenn. Ct. App. 2002). 


20. —Unemployment. 

Merely because an obligor parent is fired for 
misconduct, the parent is not automatically 
willfully unemployed. Wilson v. Wilson, 43 
S.W.3d 495, 2000 Tenn. App. LEXIS 533 (Tenn. 
Ct. App. 2000). 


21. —Underemployment. 

Where husband was unable to pay sum of 
$2,200 in in futuro alimony, trial court ex- 
ceeded its discretion in setting amount without 
a finding that husband was underemployed. 
Goodman v. Goodman, 8 S8.W.3d 289, 1999 
Tenn. App. LEXIS 546 (Tenn. Ct. App. 1999), 
superseded by statute as stated in, Tippens- 
Florea v. Florea, — S.W.3d —, 2012 Tenn. App. 
LEXIS 361 (Tenn. Ct. App. May 31, 2012). 

Where, despite husband’s recent health prob- 
lems, he still received the same amount from 
his former employment and had started to work 
in the real estate field, the evidence failed to 
show husband was willfully unemployed or 
underemployed. Mitts v. Mitts, 39 S.W.3d 142, 
2000 Tenn. App. LEXIS 537 (Tenn. Ct. App. 
2000), review or rehearing denied, 39 S.W.3d 
142, 2001 Tenn. LEXIS 201 (Tenn. 2001). 
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Despite that husband’s criminal actions at 
work that resulted in significantly lowering the 
husband’s monthly income were willful and 
voluntary, the court did not find that husband 
was willfully and voluntarily underemployed. 
Wilson v. Wilson, 43 S.W.3d 495, 2000 Tenn. 
App. LEXIS 533 (Tenn. Ct. App. 2000). 


22. —Rehabilitative Potential. 

Finding that wife was economically disad- 
vantaged relative to husband, but was capable 
of rehabilitation, under this section, consti- 
tuted the basis for rehabilitative, temporary 
support and maintenance, rather than support 
and maintenance on a long-term basis. Self v. 
Self, 861 S.W.2d 360, 1993 Tenn. LEXIS 317 
(Tenn. 1993); Kincaid v. Kincaid, 912 S.W.2d 
140, 1995 Tenn. App. LEXIS 309 (Tenn. Ct. 
App. 1995). 

Wife was properly denied rehabilitative ali- 
mony where the marriage was of short dura- 
tion, the value of items received by the wife 
during the marriage offset the value of her 
contributions, and, even though she was 65 
years old, her age and physical condition did 
not disqualify her from seeking employment. 
Crain v. Crain, 925 S.W.2d 232, 1996 Tenn. App. 
LEXIS 91 (Tenn. Ct. App. 1996). 

An award of rehabilitative alimony of $2,500 
per month for five years to be paid by the 
husband was not error, considering the relative 
earning capacity and education and training of 
the parties. Herrera v. Herrera, 944 S.W.2d 
379, 1996 Tenn. App. LEXIS 656 (Tenn. Ct. 
App. 1996). 

An award of rehabilitative alimony pursuant 
to this section must be predicated upon a find- 
ing that the recipient can be economically re- 
habilitated. Crabtree v. Crabtree, 16 S.W.3d 
356, 2000 Tenn. LEXIS 201 (Tenn. 2000), su- 
perseded by statute as stated in, Goodman v. 
Goodman, — 8.W.3d —, 2006 Tenn. App. LEXIS 
20 (Tenn. Ct. App. Jan. 9, 2006), superseded by 
statute as stated in, Anderson v. Anderson, — 
S.W.3d —, 2007 Tenn. App. LEXIS 175 (Tenn. 
Ct. App. Mar. 29, 2007), superseded by statute 
as stated in, Gorman v. Gorman, — S.W.3d —, 
2011 Tenn. App. LEXIS 624 (Tenn. Ct. App. 
Nov. 16, 2011). 

If an award of rehabilitative alimony is jus- 
tified by the parties’ circumstances, a trial 
court initially should award rehabilitative ali- 
mony only. Burlew v. Burlew, 40 S.W.3d 465, 
2001 Tenn. LEXIS 111 (Tenn. 2001). 

Trial court did not err in awarding monthly 
rehabilitative alimony for eight years to wife 
who was a former nurse and a stay-at-home 
mother during her marriage, because that 
would permit the mother to stay at home with 
her children until they entered middle school 
and then become recertified as a nurse; how- 
ever, trial court should have permitted the 
alimony to be terminated or modifed upon a 
substantial and material change in circum- 
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stances. Fulbright v. Fulbright, 64 S.W.3d 359, 
2001 Tenn. App. LEXIS 532 (Tenn. Ct. App. 
2001), review or rehearing denied, — S.W.3d —, 
2001 Tenn. LEXIS 843 (Tenn. Dec. 10, 2001). 


23. —Attorney’s Fees. 

Where wife has adequate sums for her needs 
and payment of her attorney’s fees, there is no 
occasion for the court to fix a fee. Franklin v. 
Franklin, 746 S.W.2d 715, 1987 Tenn. App. 
LEXIS 3101 (Tenn. Ct. App. 1987). 

The trial court is vested with wide discretion 
in the allowance of attorney fees and expenses, 
and where the husband brought litigation to 
reduce alimony, forcing the wife to seek coun- 
sel, the trial court did not abuse its discretion 
by awarding attorney fees and expenses to the 
wife. Elliot v. Elliot, 825 S.W.2d 87, 1991 Tenn. 
App. LEXIS 481 (Tenn. Ct. App. 1991). 

As with any alimony award, in deciding 
whether to award attorney’s fees as alimony in 
solido, the trial court should consider the rel- 
evant factors enumerated in subsection (d). 
Storey v. Storey, 835 S.W.2d 593, 1992 Tenn. 
App. LEXIS 47 (Tenn. Ct. App. 1992). 

Where the wife has demonstrated that she is 
financially unable to procure counsel, and 
where the husband has the ability to pay, the 
court may properly order the husband to pay 
the wife’s attorney’s fees. Houghland v. Hough- 
land, 844 S.W.2d 619, 1992 Tenn. App. LEXIS 
441 (Tenn. Ct. App. 1992). 

Where award of alimony in solido to wife was 
a sufficient award from which to pay her attor- 
ney’s fees, additional award for wife’s attor- 
ney’s fees was not appropriate. Houghland v. 
Houghland, 844 S.W.2d 619, 1992 Tenn. App. 
LEXIS 441 (Tenn. Ct. App. 1992). 

Attorneys fees incurred on appeal not 
awarded. Houghland v. Houghland, 844 S.W.2d 
619, 1992 Tenn. App. LEXIS 441 (Tenn. Ct. 
App. 1992). 

If the final decree awards wife sufficient 
funds out of which her needs and counsel fees 
can be reasonably met, then an award of attor- 
ney’s fees is inappropriate. Wade v. Wade, 897 
S.W.2d 702, 1994 Tenn. App. LEXIS 388 (Tenn. 
Ct. App. 1994), rehearing denied, 897 S.W.2d 
702, 1994 Tenn. App. LEXIS 703 (Tenn. Ct. 
App. 1994), appeal denied, — S.W.2d —, 1995 
Tenn. LEXIS 155 (Tenn. 1995); Kincaid v. Kin- 
caid, 912 S.W.2d 140, 1995 Tenn. App. LEXIS 
309 (Tenn. Ct. App. 1995). 

Where the wife was able-bodied and employ- 
able and had been awarded significant assets, 
and where the husband had been ordered to 
assume large debts and had significant support 
obligations, an order that he pay one half the 
wife’s attorney's fees was appropriate. Herrera 
v. Herrera, 944 S.W.2d 379, 1996 Tenn. App. 
LEXIS 656 (Tenn. Ct. App. 1996). 

Trial court erred in awarding wife additional 
alimony in solido for her attorney’s fees where 
wife had sufficient separate assets to afford 
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counsel. Umstot v. Umstot, 968 S.W.2d 819, 
1997 Tenn. App. LEXIS 606 (Tenn. Ct. App. 
1997). 

In determining whether to award attorney’s 
fees, the trial court should consider the rel- 
evant statutory factors, including the relative 
fault of the parties. Lindsey v. Lindsey, 976 
S.W.2d 175, 1997 Tenn. App. LEXIS 581 (Tenn. 
Ct. App. 1997). 

The husband was required to pay the wife’s 
attorney’s fees where the wife did not have 
adequate property and income to pay her attor- 
ney’s fees, and the husband’s actions started 
the divorce proceedings. However, considering 
the division of the marital property and the 
respective income of the parties, it was appro- 
priate for the parties to pay their own attorney 
fees incurred on appeal. Lindsey v. Lindsey, 976 
'$.W.2d 175, 1997 Tenn. App. LEXIS 581 (Tenn. 
Ct. App. 1997). 

A party is entitled to attorney fees when he or 
she lacks sufficient funds to pay his or her legal 
expenses or would be required to deplete other 
assets to do so. Kinard v. Kinard, 986 S.W.2d 
220, 1998 Tenn. App. LEXIS 543 (Tenn. Ct. 
App. 1998), modified, 986 S.W.2d 220, 1998 
Tenn. App. LEXIS 598 (Tenn. Ct. App. 1998). 

An award of attorney’s fees is in the nature of 
alimony. Wife was entitled to an award of 
attorney's fees where she demonstrated requi- 
site need and her husband had the ability to 
pay. Mitts v. Mitts, 39 S.W.3d 142, 2000 Tenn. 
App. LEXIS 537 (Tenn. Ct. App. 2000), review 
or rehearing denied, 39 S.W.3d 142, 2001 Tenn. 
LEXIS 201 (Tenn. 2001). 

An award of attorney’s fees is appropriate 
only when the spouse seeking them lacks suffi- 
cient funds to pay his or her own legal ex- 
penses, or would be required to deplete his or 
her resources in order to pay these expenses. 
Koja v. Koja, 42 S.W.3d 94, 2000 Tenn. App. 
LEXIS 506 (Tenn. Ct. App. 2000). 

The two critical factors in setting an award 
for attorney’s fees were met where husband 
had the means to provide a portion of wife’s 
attorney’s fees, and wife continued to have 
some need of assistance in paying her attor- 
ney’s fees to avoid a depletion of the assets that 
the trial court awarded for her future support. 
Koja v. Koja, 42 S.W.3d 94, 2000 Tenn. App. 
LEXIS 506 (Tenn. Ct. App. 2000). 

Trial court did not abuse its discretion in 
awarding the wife attorney’s fees, because the 
husband knowingly failed to pay alimony, and 
the husband was not entitled to attorney’s fees 
as the non-prevailing party. Freeman v. Free- 
man, 147 S.W.3d 234, 2003 Tenn. App. LEXIS 
660 (Tenn. Ct. App. 2003), appeal denied, — 
S.W.3d —, 2004 Tenn. LEXIS 261 (Tenn. Mar. 
22, 2004). 

Attorney’s fees may be properly allowed as 
part of the alimony awarded. Raskind v. Ras- 
kind, 45 Tenn. App. 583, 325 S.W.2d 617, 1959 
Tenn. App. LEXIS 80 (Tenn. Ct. App. 1959). 
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Even though taxing attorney’s fees as part of 
costs is contrary to public policy, action of 
chancellor in taxing attorney’s fees against 
husband in divorce proceeding was harmless 
error since such fees could have been properly 
allowed as part of alimony. Raskind v. Raskind, 
45 Tenn. App. 583, 325 S.W.2d 617, 1959 Tenn. 
App. LEXIS 80 (Tenn. Ct. App. 1959). 

Action of trial court in permitting attorney’s 
fee to be paid before final disposition of suit by 
appellate court was matter within court’s dis- 
cretion. Crouch v. Crouch, 53 Tenn. App. 594, 
385 S.W.2d 288, 1964 Tenn. App. LEXIS 125 
(Tenn. Ct. App. 1964), overruled, Cary v. Cary, 
937 S.W.2d 777, 1996 Tenn. LEXIS 362 (Tenn. 
1996). 

The allowance of attorney’s fees is largely in 
the discretion of the trial court and the appel- 
late court will not interfere except upon a clear 
showing of abuse of that discretion. Crouch v. 
Crouch, 53 Tenn. App. 594, 385 S.W.2d 288, 
1964 Tenn. App. LEXIS 125 (Tenn. Ct. App. 
1964), overruled, Cary v. Cary, 937 S.W.2d 777, 
1996 Tenn. LEXIS 362 (Tenn. 1996); Hough- 
land v. Houghland, 844 S.W.2d 619, 1992 Tenn. 
App. LEXIS 441 (Tenn. Ct. App. 1992). 

Where the final decree does not provide funds 
out of which counsel may reasonably be paid, it 
is in order for the court to award to the wife as 
additional alimony such amount as will reason- 
ably enable her to pay reasonable compensa- 
tion to her counsel. Harwell v. Harwell, 612 
S.W.2d 182, 1980 Tenn. App. LEXIS 371 (Tenn. 
Ct. App. 1980). 


24. —Interest. 

Alimony decree ordering transfer of stock to 
wife in value of $75,000 was tantamount to a 
money decree, and wife was entitled to recover 
interest from date of decree until paid. Ballard 
v. Ballard, 224 Tenn. 390, 455 S.W.2d 592, 1970 
Tenn. LEXIS 337 (1970). 


25. —Discretion of Court. 

The amount of alimony to be allowed is a 
matter for the discretion of the court, in view of 
the particular circumstances of each case. 
Swan v. Harrison, 42 Tenn. 534, 1865 Tenn. 
LEXIS 100 (1865); Stillman v. Stillman, 66 
Tenn. 169, 1874 Tenn. LEXIS 102 (1874); Ton- 
cray v. Toncray, 123 Tenn. 476, 131 S.W. 977, 
1910 Tenn. LEXIS 18, 34 L.R.A. (n.s.) 1106, 
1912C Ann. Cas. 284 (1910); Houghland v. 
Houghland, 844 S.W.2d 619, 1992 Tenn. App. 
LEXIS 441 (Tenn. Ct. App. 1992). 

The court may decree such support and 
maintenance to a wife obtaining relief as the 
nature of the case and the circumstances of the 
parties may require. Swan v. Harrison, 42 
Tenn. 534, 1865 Tenn. LEXIS 100 (1865); Ow- 
ens v. Sims, 43 Tenn. 544, 1866 Tenn. LEXIS 85 
(1866). See Nicely v. Nicely, 40 Tenn. 184, 1859 
Tenn. LEXIS 50 (1859). 

The alimony or maintenance may consist of a 
part of the husband’s real or personal assets, or 
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it may be charged upon his real estate, as the 
court may, in its sound discretion, think proper. 
Swan v. Harrison, 42 Tenn. 534, 1865 Tenn. 
LEXIS 100 (1865). 

Trial court in awarding alimony does so ac- 
cording to the nature and circumstances of the 
case and may consider property settlement 
between the parties but is not required to do so. 
Brown v. Brown, 198 Tenn. 600, 281 S.W.2d 
492, 1955 Tenn. LEXIS 412 (1955), rehearing 
denied, 198 Tenn. 600, 281 S.W.2d 492, 1955 
Tenn. LEXIS 413 (1955), superseded by statute 
as stated in, Perkinson v. Perkinson, — S.W.2d 
—, 1990 Tenn. App. LEXIS 39 (Tenn. Ct. App. 
Jan. 31, 1990). 

The amount of alimony to be awarded is 
largely in the discretion of the trial judge or 
chancellor and the appellate courts are disin- 
clined to review such discretion except in cases 
where it has manifestly been abused. Raskind 
v. Raskind, 45 Tenn. App. 583, 325 S.W.2d 617, 
1959 Tenn. App. LEXIS 80 (Tenn. Ct. App. 
1959); Smith v. Smith, 47 Tenn. App. 548, 339 
S.W.2d 326, 1960 Tenn. App. LEXIS 89 (Tenn. 
Ct. App. 1960); Crouch v. Crouch, 53 Tenn. App. 
594, 385 S.W.2d 288, 1964 Tenn. App. LEXIS 
125 (Tenn. Ct. App. 1964), overruled, Cary v. 
Cary, 937 S.W.2d 777, 1996 Tenn. LEXIS 362 
(Tenn. 1996). 

The amount of alimony to be awarded lies 
within the discretion of the court and depends 
upon the circumstances of each particular case. 
Rains v. Rains, 58 Tenn. App. 214, 428 S.W.2d 
650, 1968 Tenn. App. LEXIS 295 (Tenn. Ct. 
App. 1968). 

Trial court must weigh all relevant facts 
including the obligations of both parties in 
awarding alimony and adjusting property in- 
terests. Newberry v. Newberry, 493 S.W.2d 99, 
1973 Tenn. App. LEXIS 310 (Tenn. Ct. App. 
1972). 

If, in the final decree, the wife is awarded 
alimony in solido adequate for her needs and 
attorney’s fees, there is again no occasion for 
the court to fix a fee, which should be set by 
agreement of counsel and client. This principle 
does not, of course, deprive the trial judge of the 
discretion to fix attorney’s fees in proper cases. 
Harwell v. Harwell, 612 S.W.2d 182, 1980 Tenn. 
App. LEXIS 371 (Tenn. Ct. App. 1980). 

Trial court abused its discretion in awarding 
wife a percentage of husband’s bonus, as the 
amount of the bonus was uncertain and could 
vary from year to year. Franklin v. Franklin, 
746 S.W.2d 715, 1987 Tenn. App. LEXIS 3101 
(Tenn. Ct. App. 1987). 

The trial court has broad discretion in deter- 
mining whether to award alimony. Loyd v. 
Loyd, 860 S.W.2d 409, 1993 Tenn. App. LEXIS 
215 (Tenn. Ct. App. 1993). 

A trial court’s broad discretion permitted it to 
award back child support in an amount other 
than the amount calculated in strict compli- 
ance with the Child Support Guidelines. De- 
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partment of Human Services v. Springs, 976 
S.W.2d 654, 1997 Tenn. App. LEXIS 593 (Tenn. 
Ct. App. 1997), appeal denied, State v. Springs, 
— §$.W.2d —, 1998 Tenn. LEXIS 503 (Tenn. 
1998). 

Whether there has been a sufficient showing 
of a substantial and material change of circum- 
stances is in the sound discretion of the trial 
court. Watters v. Watters, 22 S.W.3d 817, 1999 
Tenn. App. LEXIS 727 (Tenn. Ct. App. 1999). 

A trial court has wide discretion in determin- 
ing whether an award of alimony should be 
rehabilitative or in futuro. Crabtree v. Crab- 
tree, 16 S.W.3d 356, 2000 Tenn. LEXIS 201 
(Tenn. 2000), superseded by statute as stated 
in, Goodman v. Goodman, — S.W.3d —, 2006 
Tenn. App. LEXIS 20 (Tenn. Ct. App. Jan. 9, 
2006), superseded by statute as stated in, An- 
derson v. Anderson, — S.W.3d —, 2007 Tenn. 
App. LEXIS 175 (Tenn. Ct. App. Mar. 29, 2007), 
superseded by statute as stated in, Gorman vy. 
Gorman, — S.W.3d —, 2011 Tenn. App. LEXIS 
624 (Tenn. Ct. App. Nov. 16, 2011). 

Provided that the trial court considers the 
purposes of alimony and the specific factors 
listed in T.C.A. § 36-5-101(d), it has wide dis- 
cretion in determining the appropriate award. 
Burlew v. Burlew, 40 S.W.3d 465, 2001 Tenn. 
LEXIS 111 (Tenn. 2001). 


26. —Appellate Court. 

Where trial court abused its discretion in 
refusing to award wife substantial alimony, it 
became duty of court of appeals on appeal to 
award wife the measure of alimony that in its 
opinion should have been awarded by the trial 
court in its sound discretion. Mount v. Mount, 
46 Tenn. App. 30, 326 S.W.2d 493, 1959 Tenn. 
App. LEXIS 86 (Tenn. Ct. App. 1959). 


27. —Order of Reference. 

Where an absolute divorce is granted to the 
wife, and the court is of the opinion that she is 
entitled to alimony, an order of reference may 
be made to ascertain the proper amount of 
alimony to which she is entitled. Chenault v. 
Chenault, 37 Tenn. 248, 1857 Tenn. LEXIS 116 
(1856). 


28. —Agreements between Parties. 

Where the husband orally relinquished to his 
wife all of his certain property, real and per- 
sonal, as a settlement upon her in lieu of 
alimony, when she should obtain a divorce, and 
she accepted and took possession thereof, under 
an agreement with him to file a bill for divorce 
at the end of two years, upon the ground of his 
abandonment and desertion of her without any 
just cause whatever, she is not thereby pre- 
cluded from supplementing her charge of aban- 
donment with that of adultery, where that 
ground was unknown at the time of the agree- 
ment, and was subsequently discovered, and 
she will be allowed all such property as alimony 
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under the agreement. Taylor v. Taylor, 6 Tenn. 
Civ. App. (6 Higgins) 268 (1915). 

Courts do not take the agreements of the 
parties as conclusive but merely use them as a 
basis on which an alimony decree is fixed so 
that when the circumstances of the parties 
change the court’s decree may be changed. 
Osborne v. Osborne, 29 Tenn. App. 463, 197 
S.W.2d 234, 1946 Tenn. App. LEXIS 81 (Tenn. 
Ct. App. 1946). 

The fact that a husband and wife prior to a 
divorce entered into an agreement providing for 
the suitable support and maintenance of the 
wife and a child, which agreement was ap- 
proved by the court on granting the divorce, 
does not deprive the court of the power to alter 
or change the allowance granted, although this 
might not be true if the agreement had been 
purely for alimony. Doty v. Doty, 37 Tenn. App. 
120, 260 S.W.2d 411, 1952 Tenn. App. LEXIS 
146 (Tenn. Ct. App. 1952). 

Property settlement agreements are gener- 
ally subject to future modification. Thomas v. 
Thomas, 46 Tenn. App. 572, 330 S.W.2d 583, 
1959 Tenn. App. LEXIS 116 (Tenn. Ct. App. 
1959). 

It is beyond the power of the court to deprive 
itself of the authority conferred by this section. 
Thomas v. Thomas, 46 Tenn. App. 572, 330 
S.W.2d 583, 1959 Tenn. App. LEXIS 116 (Tenn. 
Ct. App. 1959). 

Where property settlement agreement has 
been approved by the court it should not be 
lightly overturned or disregarded. Thomas v. 
Thomas, 46 Tenn. App. 572, 330 S.W.2d 583, 
1959 Tenn. App. LEXIS 116 (Tenn. Ct. App. 
1959). 

An antenuptial contract limiting the liability 
of the husband for alimony in case of divorce is 
void. Crouch v. Crouch, 53 Tenn. App. 594, 385 
S.W.2d 288, 1964 Tenn. App. LEXIS 125 (Tenn. 
Ct. App. 1964), overruled, Cary v. Cary, 937 
S.W.2d 777, 1996 Tenn. LEXIS 362 (Tenn. 
1996). 

Verbal property settlement adopted by hus- 
band and wife prior to divorce allegedly for 
benefit of minor children was properly enforce- 
able by court that granted divorce and had 
continuing duty to look to interest of children 
and not by another court of concurrent jurisdic- 
tion. Youree v. Youree, 217 Tenn. 53, 394 S.W.2d 
869, 1965 Tenn. LEXIS 518 (1965). 

When a divorce court adopts a property 
settlement between the parties the court is not 
necessarily bound by the settlement but merely 
uses it for its evidentiary value in arriving at a 
conclusion as to whether settlement is just and 
fair. Youree v. Youree, 217 Tenn. 53, 394 S.W.2d 
869, 1965 Tenn. LEXIS 518 (1965). 

Oral testimony was inadmissible to show 
that term “alimony” in divorce decree was in- 
tended to encompass child support but was 
admissible to establish express or implied 
agreement by wife that if court decreed her a 
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specified sum as alimony she would support the 
children whose custody was awarded to her. 
Livingston v. Livingston, 58 Tenn. App. 271, 
429 S.W.2d 452, 1967 Tenn. App. LEXIS 267 
(Tenn. Ct. App. 1968). 

A divorce action is really a triangular pro- 
ceeding where, in addition to the parties, the 
state through the court is a quasi party. For this 
reason the courts afford the fullest possible 
hearing and must guard against collusion, 
fraud and any unfair practice or undue advan- 
tage that one party might take of the other. 
Adhering to these principles the courts do not 
take the agreements of the parties as conclu- 
sive but merely use them as a basis on which an 
alimony decree is fixed. When the circum- 
stances of the parties change the court’s decree 
may be changed. Anderson v. Anderson, 810 
S.W.2d 153, 1991 Tenn, App. LEXIS 81 (Tenn. 
Ct. App. 1991), appeal denied, 1991 Tenn. 
LEXIS 190 (Tenn. May 6, 1991). 

A dissolution agreement that stated that 
spousal support and alimony were specifically 
in consideration of the wife waiving any right to 
the husband’s military retirement retained its 
contractual nature because it constituted the 
division of marital property and did not consti- 
tute alimony in futuro, and thus the agreement 
was not subject to modification by the court. 
Towner v. Towner, 858 S.W.2d 888, 1993 Tenn. 
LEXIS 251 (Tenn. 1993). 

A voluntary and knowing waiver or limita- 
tion of alimony in an antenuptial agreement is 
not per se void and unenforceable as contrary to 
public policy, and such provisions will be fully 
enforced, unless enforcement will render one 
spouse a public charge. Cary v. Cary, 937 
S.W.2d 777, 1996 Tenn. LEXIS 362 (Tenn. 
1996). 


29. —Prior Agreement Incorporated into 
Decree. 

Prior property settlement incorporated into 
divorce decree merges into the decree and loses 
its contractual nature so that it may not be 
separately enforced. Morrissey v. Morrissey, 
214 Tenn. 112, 377 S.W.2d 944, 1964 Tenn. 
LEXIS 455 (1964). 

Where a conflict arose between the terms of 
an agreement submitted to a court for its ap- 
proval and the alimony decree of the court 
based upon that submission, the decree pre- 
vailed absent a showing of fraud or mistake. 
Bringhurst v. Tual, 598 S.W.2d 620, 1980 Tenn. 
App. LEXIS 355 (Tenn. Ct. App. 1980). 


30. —Divorce from Bed and Board. 

Upon a divorce from bed and board merely, 
the marriage relation is left intact, and contin- 
ues to subsist as before the decree. It deprives 
the wife of none of the rights belonging to that 
relation, in the event of a reconciliation, or in 
the event of her surviving her husband. The 
husband’s marital obligation suitably to main- 
tain the wife, according to his condition and 
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ability, continues to exist, after such separation 
as before. Therefore, in such case, a specific 
portion of the husband’s estate, or an aggregate 
sum of money, computed to be sufficient to 
support her during the period of her probable 
life, should not be given to the wife, but peri- 
odical payments should be required for that 
purpose. Chenault v. Chenault, 37 Tenn. 248, 
1857 Tenn. LEXIS 116 (1856); Boggers v. Bog- 
gers, 65 Tenn. 299, 1873 Tenn. LEXIS 349 
(1873); Jarnigan v. Jarnigan, 80 Tenn. 292, 
1883 Tenn. LEXIS 170 (1883); Howell v. 
Thompson, 95 Tenn. 396, 32 S.W. 309, 1895 
Tenn. LEXIS 107 (1895). 

Where wife obtained divorce from bed and 
board only, decree vesting in her the fee of part 
of husband’s real estate as alimony was modi- 
fied on appeal so as to vest in her an estate for 
life. Edwards v. Edwards, 8 Tenn. Civ. App. 482 
(1918). 


31. —Grant of Homestead on Appeal. 

Where in decree of divorce complainant was 
allowed a sum of money as alimony, but on 
appeal claimed and was granted homestead, 
the money allowance will be abated. Belcher v. 
Belcher, 57 S.W. 382, 1900 Tenn. Ch. App. 
LEXIS 33 (1900). 


32. —Jurisdiction of Lower Court After 
Appeal. . 
After appeal, denied as to order granting 
alimony, the lower court may entertain a peti- 
tion by the losing party to set off a claimed 
excess paid. Johnson v. Johnson, 49 S.W. 305, 
1898 Tenn. Ch. App. LEXIS 122 (1898). 


33. —Excessive Alimony. 

Where payments were made under decretal 
order that is subsequently modified, the excess 
could not, after such modification, be credited 
on the wife’s current demands for accruing 
alimony. Johnson v. Johnson, 49 S.W. 305, 1898 
Tenn. Ch. App. LEXIS 122 (1898). 

Petition of husband in reference to allowance 
for excess paid on alimony is not a suit between 
the husband and wife, but a defensive action of 
the husband, arising in wife’s divorce suit 
against her demand for alimony. Johnson v. 
Johnson, 49 S.W. 305, 1898 Tenn. Ch. App. 
LEXIS 122 (1898). 

Although none of the reasons, taken by them- 
selves, would be sufficient to terminate ali- 
mony, a combination of the husband’s de- 
creased income, the wife’s relationship with 
another man, and her ability to secure some 
gainful employment required a decrease in ali- 
mony paid to the wife. Richardson v. Richard- 
son, 598 S.W.2d 791, 1980 Tenn. App. LEXIS 
324 (Tenn. Ct. App. 1980). 


34. —Alimony Denied. 

In light of the wife’s earning capacity, educa- 
tion, and the property division, an award of 
alimony was inappropriate. Barnhill v. Barn- 
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hill, 826 S.W.2d 443, 1991 Tenn. App. LEXIS 
561 (Tenn. Ct. App. 1991). 

Where wife received portion of husband’s fees 
in property division, and where court found her 
adultery to have been the precipitating factor 
in the divorce, and that no other statutory 
factors entitled her to alimony, the trial court’s 
judgment denying the wife alimony was proper. 
Wilder v. Wilder, 863 S.W.2d 707, 1992 Tenn. 
App. LEXIS 617 (Tenn. Ct. App. 1992). 


35. —Punishment of Guilty Spouse. 

A court may approve the reduction of alimony 
for misconduct of the wronged spouse, but not 
the addition of unneeded alimony to punish the 
guilty spouse. Duncan v. Duncan, 686 S.W.2d 
568, 1984 Tenn. App. LEXIS 3264 (Tenn. Ct. 
App. 1984). 

Even though fault is a relative consideration 
when setting spousal support, it is not intended 
to be punitive. Earls v. Earls, 42 S.W.3d 877, 
2000 Tenn. App. LEXIS 356 (Tenn. Ct. App. 
2000), rehearing denied, 42 S.W.3d 877, 2000 
Tenn. App. LEXIS 398 (Tenn. Ct. App. 2000). 


36. —Worse Financial Situation. 

A spouse should not place the other spouse in 
a financial situation worse than it was before 
his misconduct brought about a legal separa- 
tion. The reference to worse financial situation 
does not refer to a worse situation of net worth 
or of income where, as in the present case, the 
income and net worth are more than needed to 
provide for the spouse according to the stan- 
dards of living established and maintained dur- 
ing the marriage. The intended meaning of 
“worse financial situation” is a financial situa- 
tion that would not provide a continuation of 
the scale of living, or the comforts of life that 
the wronged spouse had enjoyed during the 
marriage and that were reasonably to be antici- 
pated if the wrongful conduct of the guilty 
spouse had not terminated the marriage by 
misconduct. Duncan v. Duncan, 686 S.W.2d 
568, 1984 Tenn. App. LEXIS 3264 (Tenn. Ct. 
App. 1984). 


37. —Changed Circumstances. 

The fact that wife has refused to seek gainful 
employment has not changed circumstances 
under T.C.A. § 36-5-101(a)(1) where the wife 
had not been employed for three (3) years prior 
to the divorce and where the final decree did 
not require the wife to seek employment. Seal v. 
Seal, 726 S.W.2d 934, 1986 Tenn. App. LEXIS 
3468 (Tenn. Ct. App. 1986). 

The voluntary assumption of financial obliga- 
tions does not constitute a change of circum- 
stances. Jones v. Jones, 784 S.W.2d 349, 1989 
Tenn. App. LEXIS 664 (Tenn. Ct. App. 1989), 
superseded by statute as stated in, Wilson v. 
Wilson, — S.W.2d —, 1991 Tenn. App. LEXIS 
375 (Tenn. Ct. App. May 22, 1991). 

Evidence insufficient to establish a change of 
circumstances under T.C.A. § 36-5-101(d) suf- 
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ficient to justify a reduction in alimony. Jones v. 
Jones, 784 8.W.2d 349, 1989 Tenn. App. LEXIS 
664 (Tenn. Ct. App. 1989), superseded by stat- 
ute as stated in, Wilson v. Wilson, — S.W.2d —, 
1991 Tenn. App. LEXIS 375 (Tenn. Ct. App. 
May 22, 1991). 

The fact that wife was unemployed at the 
time of alimony award but was making $15,780 
per year at the time of hearing for modification 
of alimony did not alone warrant a reduction in 
alimony. Seal v. Seal, 802 S.W.2d 617, 1990 
Tenn. App. LEXIS 610 (Tenn. Ct. App. 1990). 

Any income produced from the proceeds of 
the sale of the parties’ marital home awarded to 
a spouse in the division of marital property 
should not be a factor in determining whether 
or not a change of circumstances existed that 
warranted a modification of periodic alimony 
payments. Seal v. Seal, 802 S.W.2d 617, 1990 
Tenn. App. LEXIS 610 (Tenn. Ct. App. 1990). 

Absent the husband’s establishing that such 
income was unanticipated or unforeseen, any 
dividend or interest income earned by an ali- 
mony recipient from stocks or bonds received 
under a property settlement agreement should 
not be considered as a factor constituting a 
substantial and material change in circum- 
stances to support a reduction in alimony pay- 
ments. Seal v. Seal, 802 S.W.2d 617, 1990 Tenn. 
App. LEXIS 610 (Tenn. Ct. App. 1990). 

Changes in the tax laws are not a material 
change in circumstances. Elliot v. Elliot, 825 
S.W.2d 87, 1991 Tenn. App. LEXIS 481 (Tenn. 
Ct. App. 1991). 

The voluntary assumption of an obligation, 
which is not a change in circumstances, may 
include buying a house after the divorce or a 
subsequent marriage or moving to another 
state. Elliot v. Elliot, 825 S.W.2d 87, 1991 Tenn. 
App. LEXIS 481 (Tenn. Ct. App. 1991). 

The fact that a spouse has obtained gainful 
employment after the divorce is not in itself a 
material change in circumstances warranting a 
reduction in alimony. Elliot v. Elliot, 825 S.W.2d 
87, 1991 Tenn. App. LEXIS 481 (Tenn. Ct. App. 
1991). 

The party seeking relief on the grounds of 
changed circumstances has the burden of prov- 
ing the changed circumstances, which must be 
shown to have occurred after the entry of the 
divorce decree, and must not have been foresee- 
able when the decree was entered into or in the 
contemplation of the parties when they entered 
into the support and alimony agreement. Elliot 
v. Elliot, 825 S.W.2d 87, 1991 Tenn. App. LEXIS 
481 (Tenn. Ct. App. 1991). 

This section provides that the court may, 
upon the application of either party, decree an 
increase or a decrease of alimony upon the 
showing of a substantial and material change 
of circumstances. It is not sufficient to simply 
show a change of circumstances. The change 
must be “substantial and material.” The change 
must affect the obligor spouse’s ability to pay or 
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the obligee spouse’s need for the alimony 
awarded. Bowman v. Bowman, 836 S.W.2d 563, 
1991 Tenn. App. LEXIS 839 (Tenn. Ct. App. 
1991). 

The party seeking modification in alimony or 
child support has the burden of showing a 
substantial and material change in circum- 
stances. McCarty v. McCarty, 863 S.W.2d 716, 
1992 Tenn. App. LEXIS 816 (Tenn. Ct. App. 
1992). 

The relevant change of circumstances for 
modification purposes is the payor’s increase in 
salary from the time of the divorce to the time 
of his petition for modification, not his decrease 
in salary in the year prior to his petition. 
McCarty v. McCarty, 863 S.W.2d 716, 1992 
Tenn. App. LEXIS 816 (Tenn. Ct. App. 1992). 

To be material a change of circumstances 
must be shown to have been unforeseeable at 
the time the decree was entered. McCarty v. 
McCarty, 863 S.W.2d 716, 1992 Tenn. App. 
LEXIS 816 (Tenn. Ct. App. 1992). 

Changes in the tax laws did not substantially 
affect appellee’s ability to pay alimony, because 
his income increased substantially since his 
divorce. McCarty v. McCarty, 863 S.W.2d 716, 
1992 Tenn. App. LEXIS 816 (Tenn. Ct. App. 
1992). 

The increased cost of a higher education is 
not a substantial and material change in cir- 
cumstances because of its foreseeability and 
because the appellee’s income has increased 
substantially since the divorce. Therefore, the 
increased cost in education has not substan- 
tially affected his ability to pay his alimony 
obligation. McCarty v. McCarty, 863 S.W.2d 
716, 1992 Tenn. App. LEXIS 816 (Tenn. Ct. 
App. 1992). 

Although the need of the spouse is one of the 
primary factors in determining the proper 
amount of alimony, modification of alimony 
based solely on a wife’s increased earnings is 
not proper unless the husband introduces evi- 
dence indicating that the amount of alimony 
initially awarded was based upon a presump- 
tion that the wife would not continue to in- 
crease her income through the pursuit of her 
career. McCarty v. McCarty, 863 S.W.2d 716, 
1992 Tenn. App. LEXIS 816 (Tenn. Ct. App. 
1992), 

Facts showed a substantial and material 
change of circumstances. Ragan v. Ragan, 858 
S.W.2d 332, 1993 Tenn. App. LEXIS 217 (Tenn. 
Ct. App. 1993). 

The factors listed in this section, applicable 
to the initial award of alimony, where relevant, 
must be taken into consideration when deter- 
mining whether there has been a change in 
circumstances warranting a modification of the 
award. Brewer v. Brewer, 869 S.W.2d 928, 1993 
Tenn. App. LEXIS 525 (Tenn. Ct. App. 1993). 

Where an alimony award was rehabilitative 
and temporary, it was subject to modification, 
and the wife’s remarriage was a substantial 
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change of circumstances warranting termina- 
tion of the award. Struck v. Struck, 958 S.W.2d 
352, 1997 Tenn. App. LEXIS 467 (Tenn. Ct. 
App. 1997), review or rehearing denied, — 
S.W.2d —, 1997 Tenn. App. LEXIS 499 (Tenn. 
Ct. App. July 18, 1997). 

Where a court contemplates that a spouse 
receiving alimony will obtain employment, a 
declaration by the court that alimony is being 
awarded based on this assumption does not 
foreclose the possibility of a future modification 
based on a change of circumstances if the 
spouse is later able to earn more than the 
current proof showed he or she was capable of 
earning. Long v. Long, 968 S.W.2d 292, 1997 
Tenn. App. LEXIS 478 (Tenn. Ct. App. 1997). 

Husband is not entitled to reduction of ali- 
mony payments due to changed circumstances 
because his retirement and wife’s employment 
were not the result of significant, unanticipated 
changes where wife, as a single parent of four 
children, had little choice but to enter the 
workforce, having received no portion of hus- 
band’s retirement benefits in the divorce pro- 
ceedings. Sannella v. Sannella, 993 S.W.2d 73, 
1999 Tenn. App. LEXIS 49 (Tenn. Ct. App. 
1999). 

Whether there has been a sufficient showing 
of a substantial and material change of circum- 
stances is in the sound discretion of the trial 
court. Watters v. Watters, 22 S.W.3d 817,. 1999 
Tenn. App. LEXIS 727 (Tenn. Ct. App. 1999). 

The factors set forth in T.C.A. § 36-5-101(d), 
applicable to the initial grant of spousal sup- 
port and maintenance, where relevant, must be 
taken into consideration in determining 
whether there has been a change in circum- 
stances to warrant a modification of the ali- 
mony obligation, with the most important fac- 
tor being the need of the spouse receiving the 
support. Watters v. Watters, 22 S.W.3d 817, 
1999 Tenn. App. LEXIS 727 (Tenn. Ct. App. 
1999). 

While technically there was a change in cir- 
cumstances, where the change was brought 
about solely by the husband’s voluntary ac- 
tions, he should not be able to escape his 
obligations under such circumstances. Watters 
v. Watters, 22 S.W.3d 817, 1999 Tenn. App. 
LEXIS 727 (Tenn. Ct. App. 1999). 

While an objectively reasonable retirement, 
taken in good faith and without intent to defeat 
a spousal support obligation, could constitute a 
substantial and material change in circum- 
stances, justifying a consideration of modifica- 
tion of a support obligation, the spouse’s retire- 
ment did not create such a change. Miller v. 
Miller, 81 S.W.3d 771, 2001 Tenn. App. LEXIS 
967 (Tenn. Ct. App. 2001). 

In reversing an appellate court’s ruling that a 
temporary award of rehabilitative child sup- 
port could be extended without proof of a sub- 
stantial and material change in circumstances 
since the alimony award was not final but 
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temporary and open-ended, the Tennessee su- 
preme court held that the standard for modify- 
ing an award of rehabilitative alimony set out 
in T.C.A. § 36-5-101(d)(2), applied to the trial 
court’s alimony award in the case. Perry v. 
Perry, 114 S.W.3d 465, 2003 Tenn. LEXIS 725 
(Tenn. 2003). 

Defendant’s petition to terminate or modify 
alimony was properly dismissed, because the 
record indicated that the husband failed to 
present sufficient evidence to prove that his 
retirement constituted a substantial and mate- 
rial change in circumstances such as to justify 
termination or modification of his support obli- 
gation, as the husband failed to provide a 
factual basis from which the appellate court 
could compare his circumstances as they ex- 
isted at the time of the final divorce decree to 
his present day circumstances. Freeman v. 
Freeman, 147 S.W.3d 234, 2003 Tenn. App. 
LEXIS 660 (Tenn. Ct. App. 2003), appeal de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 261 
(Tenn. Mar. 22, 2004). 

Finding that a decrease in the husband’s 
income constituted a substantial and material 
change of circumstance under T.C.A. § 36-5- 
101(a)(1) that warranted the reduction in ali- 
mony was improper because the trial court 
erred by limiting its examination of his ability 
to pay alimony to his Schedule E income in- 
stead of considering his total income from all 
sources to determine whether there had been a 
substantial and material reduction in the hus- 
band’s ability to pay alimony. Jekot v. Jekot, 
362 S.W.3d 76, 2011 Tenn. App. LEXIS 581 
(Tenn. Ct. App. Oct. 25, 2011), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 192 (Tenn. Mar. 7, 
2012). 


38. Proceedings for Support of Child. 

Failure of trial court to include support of 
children with divorce decree does not deprive 
court of authority to make such an award in the 
future, since every such cause is retained in 
court without express language because the 
statute becomes a part of such decree just as if 
copied therein. Darty v. Darty, 33 Tenn. App. 
321, 232 S.W.2d 59, 1949 Tenn. App. LEXIS 127 
(Tenn. Ct. App. 1949). 

In contempt proceedings to enforce child sup- 
port payments provided for in divorce decree, 
court could commit defendant until arrears 
were paid or adjustment satisfactory to parties 
and court was made. Black v. Black, 50 Tenn. 
App. 455, 362 S.W.2d 472, 1962 Tenn. App. 
LEXIS 157 (Tenn. Ct. App. 1962). See also 
Mowery v. Mowery, 50 Tenn. App. 648, 363 
S.W.2d 405, 1962 Tenn. App. LEXIS 86 (1962). 

The trial court is vested with wide discretion 
in awarding support for minor children, and 
the Court of Appeals will not interfere except 
upon a clear showing that the trial court erred 
in exercising its discretion. Harwell v. Harwell, 
612 S.W.2d 182, 1980 Tenn. App. LEXIS 371 
(Tenn. Ct. App. 1980). 
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T.C.A. § 36-5-101(a)(5) prevents both retro- 
active modification of child support orders and 
the interposition of traditional equitable de- 
fenses to the enforcement of such orders. Rut- 
ledge v. Barrett, 802 S.W.2d 604, 1991 Tenn. 
LEXIS 27 (Tenn. 1991). 

Appellate court had continuing jurisdiction 
over subsequent issues in domestic matters, 
such as child support; the fact that an agree- 
ment by the parties was incorporated in the 
decree did not divest the court of its statutory 
power to make subsequent orders where cir- 
cumstances warranted. State ex rel. Wrzesni- 
ewski v. Miller, 77 S.W.3d 195, 2001 Tenn. App. 
LEXIS 892 (Tenn. Ct. App. 2001). 

Obligation imposed under the child support 
guidelines, properly considering the father’s 
imputed gross income met the definition of a 
significant change thereby warranting an in- 
creased award of child support to the mother. 
Wade v. Wade, 115 S.W.3d 917, 2002 Tenn. App. 
LEXIS 933 (Tenn. Ct. App. 2002). 

Trial court concluded that the marriage dis- 
solution agreement was silent as to how the 
medical and dental expenses were to be treated 
during the father’s military career; accordingly, 
the trial court properly exercised its discretion 
in employing its “continuing statutory power” 
to modify the apportionment of those expenses 
between the mother and the father. Wade v. 
Wade, 115 S.W.3d 917, 2002 Tenn. App. LEXIS 
933 (Tenn. Ct. App. 2002). 

On appeal, the father asserted that the spe- 
cial master failed to file a transcript with his 
report and that the special master’s conclusions 
as to the respective amounts of child support 
owed by the parties were not supported by 
material evidence due to his failure to file a 
transcript. However, the father could not rep- 
resent to the trial court his agreement to abide 
by the special master’s determination, solem- 
nized in the trial court’s prior order, and then 
take a contrary position on appeal; thus, sum- 
mary judgment upon the mother’s proposed 
consent order was proper. Johnston v. Houston, 
170 S.W.3d 573, 2004 Tenn. App. LEXIS 887 
(Tenn. Ct. App. 2004). 

Trial court improperly imputed retained 
earnings of an S corporation of which the father 
was the sole shareholder to the father because 
there was no showing that the earnings were 
excessive or that the father manipulated in- 
come to avoid child support. Further, in com- 
puting the father’s income, the trial court erred 
in failing to consider the economic value of his 
company car that he had full use of during 
business and nonbusiness hours. Taylor v. 
Fezell, 158 S.W.3d 352, 2005 Tenn. LEXIS 6 
(Tenn. 2005). 

For the retained earnings of a corporation to 
be imputed to the sole or majority shareholder 
of a corporation for the purposes of calculating 
child support obligations, there must be a 
showing that those retained earnings are exces- 
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sive or that the income is actually being ma- 
nipulated. Taylor v. Fezell, 158 S.W.3d 352, 
2005 Tenn. LEXIS 6 (Tenn. 2005). 

Father was permitted credit against his child 
support obligation pursuant to T.C.A. § 36-5- 
101(c)(2)(A) under specific circumstances 
where the mother received checks made pay- 
able to the child, without affecting her right 
and obligation to control how support monies 
were spent; the trial court acted properly in 
giving the father credit for child support 
checks. Smith v. Smith, 255 S.W.3d 77, 2007 
Tenn. App. LEXIS 629 (Tenn. Ct. App. Oct. 3, 
2007), appeal denied, — S.W.3d —, 2008 Tenn. 
LEXIS 165 (Tenn. Mar. 3, 2008). 

It was no error to award a mother child 
support for a period when the child spent more 
time with a step-grandfather because (1) the 
mother was the primary residential parent, 
and (2) the step-grandfather sought no support 
and was not a party, so the trial court had no 
jurisdiction to award the step-grandfather sup- 
port. State ex rel. Williams v. Woods, 530 
S.W.3d 129, 2017 Tenn. App. LEXIS 190 (Tenn. 
Ct. App. Mar. 21, 2017), appeal denied, State ex 
rel. Williams v. Woods, — S.W.3d —, 2017 Tenn. 
LEXIS 552 (Tenn. Aug. 21, 2017). 

Trial court erred in awarding the mother 
child support which purportedly exceeded the 
amounted mandated by the child support 
guidelines without adequately justifying its de- 
cision to deviate from the guidelines or indicate 
why application of the guidelines would have 
been unjust or unfair. Wright v. Wright, — 
S.W.3d —, 2019 Tenn. App. LEXIS 440 (Tenn. 
Ct. App. Sept. 6, 2019). 

There was no error in the trial court’s conclu- 
sion that the father failed to carry his burden of 
proving that he was entitled to a decrease in his 
support obligation; he did not testify as to his 
total gross monthly income. State Ex Rel. Sens- 
ing v. Sensing, — S.W.3d —, 2019 Tenn. App. 
LEXIS 535 (Tenn. Ct. App. Oct. 31, 2019). 


39. Age of Child. 


40. —Allegations. 

If neither original bill nor any subsequent 
pleading contains allegations or prayer as to 
child support, there would be no predicate for 
evidence on the point and a decree awarding it 
would be coram non judice and void under the 
rule that decree is circumscribed by evidence, 
which is circumscribed by pleadings. Darty v. 
Darty, 33 Tenn. App. 321, 232 S.W.2d 59, 1949 
Tenn. App. LEXIS 127 (Tenn. Ct. App. 1949). 

The duty now by statute rests upon both 
parents to contribute according to their relative 
means, and an allegation in petition that hus- 
band was able to contribute was a sufficient 
predicate for proof without alleging that 
mother was in need of support for children. 
Darty v. Darty, 33 Tenn. App. 321, 232 S.W.2d 
59, 1949 Tenn. App. LEXIS 127 (Tenn. Ct. App. 
1949). 
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Averment in bill for divorce to effect that wife 
and children moved with wife’s parents because 
she had no money nor any place to live was 
equivalent to an averment of husband’s duty of 
support if and when it could otherwise be 
properly made and was sufficient to support a 
subsequent support award. Darty v. Darty, 33 
Tenn. App. 321, 232 S.W.2d 59, 1949 Tenn. App. 
LEXIS 127 (Tenn. Ct. App. 1949). 

A husband may not allege facts as constitut- 
ing a change in circumstances if he was aware 
of those facts prior to the entry of the divorce 
decree. Dillow v. Dillow, 575 S.W.2d 289, 1978 
Tenn. App. LEXIS 320 (Tenn. Ct. App. 1978), 
superseded by statute as stated in, Wilson v. 
Wilson, — S.W.2d —, 1991 Tenn. App. LEXIS 
375 (Tenn. Ct. App. May 22, 1991). 


41. —Service. 

Since court that heard divorce case retained 
jurisdiction with respect to support of children, 
it was not necessary that husband, who had 
moved from the state, receive personal service 
in support proceeding. Darty v. Darty, 33 Tenn. 
App. 321, 232 S.W.2d 59, 1949 Tenn. App. 
LEXIS 127 (Tenn. Ct. App. 1949). 

Under this section a court has power to 
enforce its decree awarding child support by 
contempt proceedings and a nonresident hus- 
band who received notice of the proceedings by 
use of the secretary of state’s office pursuant to 
§ 20-2-214 was properly served and before the 
court. Sowell v. Sowell, 493 S.W.2d 86, 1973 
Tenn. LEXIS 499 (Tenn. 1973). 


42. —Liability of Parent. 

A father is liable for the support of his minor 
child, after a divorce has been obtained at the 
suit of the wife and the custody of the child 
awarded to her, when no provision was made in 
the divorce decree for the maintenance of the 
child. Evans v. Evans, 125 Tenn. 112, 140 S.W. 
745, 1911 Tenn. LEXIS 10 (1911). 

The father is liable for the support of his 
infant child after divorce and award of the 
custody of such child to the mother. Baker v. 
Baker, 169 Tenn. 589, 89 S.W.2d 763, 1935 
Tenn. LEXIS 86 (1935). 

The legal liability of the father for the sup- 
port of his minor children continues after di- 
vorce and an award of custody to the mother 
and independent of any specific decree to this 
effect in any given case. Davenport v. Daven- 
port, 178 Tenn. 517, 160 S.W.2d 406, 1941 Tenn. 
LEXIS 84 (1942). 

Where actual custody of minor child was in 
the mother at the time of divorce there was no 
necessity of any decree awarding the child to 
her and the right of the child to support by the 
father and the right of the mother to look to him 
to help support the child was not affected by the 
omission of the court to enter a formal decree 
awarding custody to the mother. Roble v. Roble, 
41 Tenn. App. 412, 295 S.W.2d 817, 1956 Tenn. 
App. LEXIS 96 (Tenn. Ct. App. 1956). 
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Husband’s obligation to support minor child 
continued after divorce notwithstanding the 
fact that the mother had actual custody of the 
child and the fact that no provision was made in 
the divorce decree for its custody and support. 
Roble v. Roble, 41 Tenn. App. 412, 295 S.W.2d 
817, 1956 Tenn. App. LEXIS 96 (Tenn. Ct. App. 
1956). 

Where exclusive custody of two boys was 
granted to wife in divorce proceedings and 
husband agreed to pay $250 monthly for their 
support, husband was not relieved of his duty 
as to support to the extent of the earnings of the 
boys. Churchill v. Churchill, 203 Tenn. 406, 313 
S.W.2d 436, 1958 Tenn. LEXIS 318 (1958). 

The civil liability of the father for the support 
of his child continues even though custody is 
committed to the mother. Damron v. Damron, 
212 Tenn. 14, 367 S.W.2d 476, 1963 Tenn. 
LEXIS 394 (1963). 

Where divorce decree provided for child sup- 
port by father “until each child reaches twenty- 
one (21) years of age or is otherwise emanci- 
pated,” passage of § 1-3-1138 relieved father of 
obligation to make support payments for 18- 
year-old child. Garey v. Garey, 482 S.W.2d 133, 
1972 Tenn. LEXIS 353 (Tenn. 1972). 

The authority of the court to order appellee to 
make payments for support of his children was 
for that period when appellee was required by 
law to support his children, which was during 
their minority. Whitt v. Whitt, 490 S.W.2d 159, 
1973 Tenn. LEXIS 514 (Tenn. 1973). 

Where divorce decree provided for child sup- 
port by father until children completed educa- 
tion or reached age 22 and would be reduced if 
child permanently left custody of mother, fa- 
ther was liable for support of 18-year-old 
daughter who had not left custody of mother 
regardless of § 1-3-113. Jones v. Jones, 503 
S.W.2d 924, 1973 Tenn. App. LEXIS 278 (Tenn. 
Ct. App. 1978). 

Separation agreement between husband and 
wife providing that husband pay support for 
the children until they reached the age of 21 
was within the husband’s legal obligations and 
therefore lost its contractual nature when ap- 
proved by the court and could be enforced only 
so long as he had a legal duty to support his 
children and the statute lowering the age of 
majority to eighteen cut short his support obli- 
gations under the agreement. Blackburn v. 
Blackburn, 526 S.W.2d 463, 1975 Tenn. LEXIS 
601 (Tenn. 1975). 

Agreements, incorporated in court decrees or 
otherwise, thatrelieve a natural or adoptive 
parent of his or her obligation to provide child 
support are void as against public policy. Witt v. 
Witt, 929 S.W.2d 360, 1996 Tenn. App. LEXIS 
187 (Tenn. Ct. App. 1996), appeal denied, 1996 
Tenn. LEXIS 559 (Tenn. Sept. 3, 1996). 

The child support guidelines apply not only 
in divorce cases but also in proceedings in 
which one unmarried parent is seeking child 
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support from the other. State v. Kaatrude, 21 
S.W.3d 244, 2000 Tenn. App. LEXIS 64 (Tenn. 
Ct. App. 2000). 

In a case involving a father’s obligation, pur- 
suant to a divorce decree, to pay for his child’s 
college education, the contractual obligation to 
pay for his daughter’s college education at a 
school of her choice was subject to a determina- 
tion of whether that choice was reasonable in 
the circumstances. Pylant v. Spivey, 174 S.W.3d 
143, 2003 Tenn. App. LEXIS 951 (Tenn. Ct. 
App. 2003), appeal denied, — S.W.3d —, 2004 
Tenn. LEXIS 503 (Tenn. June 1, 2004). 

Father, pursuant to a divorce agreement, was 
obligated to pay the reasonable cost of a college 
education for his child, and while the child 
could choose to go to a school whose cost ex- 
ceeded a reasonable cost, the father was obli- 
gated to contribute only a reasonable cost. 
Pylant v. Spivey, 174 S.W.3d 1438, 2003 Tenn. 
App. LEXIS 951 (Tenn. Ct. App. 2003), appeal 
denied, — S.W.3d —, 2004 Tenn. LEXIS 503 
(Tenn. June 1, 2004). 

Court did not err in reducing a father’s child 
support obligation, where the mother was will- 
fully unemployed, and it considered the stan- 
dard of living of the children, the father’s stan- 
dard of living, and the standard of living of the 
father’s other children. Smith v. Smith, 165 
S.W.3d 279, 2004 Tenn. App. LEXIS 686 (Tenn. 
Ct. App. 2004). 

DNA proof that a father was not, in fact, a 
child’s biological father was ineffective to war- 
rant relief under Tenn. R. Civ. P. 60.02 because 
the father had known undisputedly that he was 
not the child’s biological father at the time he 
petitioned the court for, and was granted, legiti- 
mation and the trial court erred when it 
granted his rule 60.02 motion and reversed the 
prior legitimation decree. He could not disavow 
the obligation he knowingly undertook merely 
because he failed to recognize it would extend 
beyond the duration of his marriage to the 
child’s mother. Welch v. Welch, 195 S.W.3d 72, 
2005 Tenn. App. LEXIS 570 (Tenn. Ct. App. 
2005), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 166 (Tenn. 2006). 

Trial court did not err in holding that the 
parties agreed in their marital dissolution 
agreement (MDA) that the husband would pay 
eight hundred eighteen dollars in child support, 
and the payment of that amount would con- 
tinue until the youngest child reached the age 
of eighteen or graduated from high school, 
whichever occurred last, and to the extent that 
any of the eight hundred eighteen dollars ex- 
ceeded the amount of base child support called 
for in the guidelines, the excess amount was a 
contractual obligation agreed to by the hus- 
band. Allison v. Hagan, 211 S.W.3d 255, 2006 
Tenn. App. LEXIS 415 (Tenn. Ct. App. 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
1070 (Tenn. 2006). 
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43. —Severe Disability. 

Trial court’s determination that the daughter 
had a severe disability was affirmed because 
the preponderance of the evidence supported 
the trial court’s finding that the daughter could 
not perform essential tasks, such as waking up 
in a timely manner, washing her hair, remem- 
bering to take medications, remembering to 
brush her teeth, transporting herself to and 
from work, and managing money. Lillard v. 
Lillard, — S.W.3d —, 2021 Tenn. App. LEXIS 
88 (Tenn. Ct. App. Mar. 8, 2021). 

It was in the daughter’s best interest to 
continue living with her mother, and therefore 
the trial court’s determination that the daugh- 
ter was entitled to child support beyond the age 
of 21 was affirmed, because the mother testified 
that she assisted the daughter with essential 
tasks, the mother was the daughter’s conserva- 
tor, and she managed her money, provided her 
with transportation, and tended to her health- 
care needs. Lillard v. Lillard, —S.W.3d —, 2021 
Tenn. App. LEXIS 88 (Tenn. Ct. App. Mar. 8, 
2021). 


44, —Medical and Funeral Expenditures. 

The divorced father’s obligation to support 
the child included medical and funeral expen- 
ditures. In re Shumate, 39 B.R. 808, 1984 
Bankr. LEXIS 5780 (Bankr. E.D. Tenn. 1984). 

Trial court concluded that the marriage dis- 
solution agreement was silent as to how the 
medical and dental expenses were to be treated 
during the father’s military career; accordingly, 
the trial court properly exercised its discretion 
in employing its “continuing statutory power” 
to modify the apportionment of those expenses 
between the mother and the father. Wade v. 
Wade, 115 S.W.3d 917, 2002 Tenn. App. LEXIS 
933 (Tenn. Ct. App. 2002). 

Trial court did not err in requiring a father to 
pay all of the children’s out-of-network medical 
expenses T.C.A. § 36-5-101(h)(1), because the 
father allowed his health insurance coverage 
for the children to lapse and the father’s new 
insurance plan failed to cover many of the 
children’s health care providers in their home 
county. Beyer v. Beyer, 428 S.W.3d 59, 2013 
Tenn. App. LEXIS 229 (Tenn. Ct. App. Apr. 5, 
2013), appeal denied, — $.W.3d —, 2013 Tenn. 
LEXIS 827 (Tenn. Oct. 16, 2013). 


45. —Veterans’ Benefits. 

There is no indication that congress intended 
the veterans’ administration to make child sup- 
port determinations contrary to the determina- 
tions of state courts. The interest in uniform 
administration of veterans’ benefits focuses, 
instead, on the technical interpretations of the 
statutes granting entitlements, particularly on 
the definitions and degrees of recognized dis- 
abilities and the application of the graduated 
benefits schedules. Rose v. Rose, 481 U.S. 619, 
107 S. Ct. 2029, 95 L. Ed. 2d 599, 1987 U.S. 
LEXIS 2060 (1987), affd, — S.W.2d —, 1985 


36-5-101 


Tenn. App. LEXIS 3415 (Tenn. Ct. App. Aug. 14, 
1985). 

An exception to the federal prohibition 
against attachment, levy, or seizure of veterans’ 
benefits would not undermine the federal pur- 
pose in providing these benefits. Therefore, the 
prohibition does not extend to protect a veter- 
an’s disability benefits from seizure where the 
veteran invokes that provision to avoid an 
otherwise valid order of child support. Rose v. 
Rose, 481 U.S. 619, 1078S. Ct. 2029, 95 L. Ed. 2d 
599, 1987 U.S. LEXIS 2060 (1987), aff'd, — 
S.W.2d —, 1985 Tenn. App. LEXIS 3415 (Tenn. 
Ct. App. Aug. 14, 1985). 


46. —Amount of Award. 

The father is only required to maintain and 
support a minor child, whose custody has been 
awarded to the mother, in a manner commen- 
surate with his means and station in life. Evans 
v. Evans, 125 Tenn. 112, 140 S.W. 745, 1911 
Tenn. LEXIS 10 (1911). 

Award of $200 per month for support of a 
15-year-old daughter by father whose only in- 
come was $383 per month take-home pay was 
too high and action of trial judge in reducing 
the amount to $165 was affirmed. Plumb v. 
Plumb, 52 Tenn. App. 267, 372 S.W.2d 771, 
1962 Tenn. App. LEXIS 135 (Tenn. Ct. App. 
1962). 

Obligation imposed under the child support 
guidelines, properly considering the father’s 
imputed gross income met the definition of a 
significant change thereby warranting an in- 
creased award of child support to the mother. 
Wade v. Wade, 115 S.W.3d 917, 2002 Tenn. App. 
LEXIS 933 (Tenn. Ct. App. 2002). 

Trial court properly found that a mother 
failed to carry her burden in showing that the 
father was willfully and voluntarily underem- 
ployed where the trial court accredited the 
father’s testimony that he had used his best 
efforts to obtain his position as an emergency 
room physician; the father testified without 
contradiction that the lower hourly rate he was 
earning under his new contract was due to the 
large pool of physicians seeking similar work 
and that he had asked his employer to assign 
him more shifts. Richardson v. Spanos, 189 
S.W.3d 720, 2005 Tenn. App. LEXIS 638 (Tenn. 
Ct. App. Oct. 5, 2005), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 228 (Tenn. 2006). 

In calculating the husband’s child support, 
the trial court erred in finding that he had a 
monthly income of $25,102 because the wife 
was awarded 50% of the marital royalty in- 
come. Griffin v. Griffin, — S.W.3d —, 2020 Tenn. 
App. LEXIS 371 (Tenn. Ct. App. Aug. 19, 2020). 


47. ——Factors in Determining. 

Evidence of the wealth of the father is com- 
petent in such case, for the purpose of deter- 
mining the character of support that could or 
should be properly furnished to the son. Roths 
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v. Roths, 3 Tenn. Civ. App. (3 Higgins) 557 
(1912). 

Where record showed divorced husband to 
have been “able-bodied” young man and made 
no suggestion that he lacked intelligence or the 
capacity or opportunity to earn sufficient sum 
for payment of child’s support, his duty to 
furnish such support was not affected by fact 
that record showed his property to be mort- 
gaged to secure sum twice its value. Dawson v. 
Dawson, 23 Tenn. App. 556, 1385 S.W.2d 458, 
1939 Tenn. App. LEXIS 62 (Tenn. Ct. App. 
1939). 

Where the trial court did not find the amount 
of support based upon the child support guide- 
lines nor did it make written findings that the 
application of the guidelines would be unjust or 
inappropriate, the case was remanded to the 
trial court for a determination of the amount of 
child support based upon the child support 
guidelines or if not appropriate, written find- 
ings by the trial court. Malone v. Malone, 842 
S.W.2d 621, 1992 Tenn. App. LEXIS 605 (Tenn. 
Ct. App. 1992). 

The establishment of an educational trust 
fund by noncustodial parent for his daughter 
did not unlawfully require him to support her 
past her minority. Nash v. Mulle, 846 S.W.2d 
803, 1993 Tenn. LEXIS 16 (Tenn. 1993), super- 
seded by statute as stated in, Smith v. Smith, 
984 S.W.2d 606, 1997 Tenn. App. LEXIS 218 
(Tenn. Ct. App. 1997). 

Establishing a program of savings for a col- 
lege education is a proper element of child 
support when the resources of the noncustodial 
parent can provide the necessary funds without 
hardship to that parent. Nash v. Mulle, 846 
S.W.2d 8038, 1993 Tenn. LEXIS 16 (Tenn. 1993), 
superseded by statute as stated in, Smith v. 
Smith, 984 S.W.2d 606, 1997 Tenn. App. LEXIS 
218 (Tenn. Ct. App. 1997). 

It was appropriate to consider the income of 
the custodial parent in considering whether a 
downward deviation from the total child sup- 
port (percentage plus extraordinary educa- 
tional expense) would achieve equity. Barnett v. 
Barnett, 27 S.W.3d 904, 2000 Tenn. LEXIS 466 
(Tenn. 2000). 

Where a business is solely owned, the busi- 
ness’ accumulation of retained earnings can be 
considered in determining an obligor’s income 
for the purpose of child support; however, a 
court is not required to consider a corporation’s 
retained earnings in calculating an obligor’s 
income where the obligor is a minority share- 
holder and thus lacks control over the distribu- 
tion of the corporation’s income. Mitts v. Mitts, 
39 S.W.3d 142, 2000 Tenn. App. LEXIS 537 
(Tenn. Ct. App. 2000), review or rehearing de- 
nied, 39 S.W.3d 142, 2001 Tenn. LEXIS 201 
(Tenn. 2001). 

It would not be appropriate for the trial 
court, or the appellate court, to set future 
support payments based on a potentially re- 
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duced work schedule for the husband when 
that reduced schedule might never happen or 
might not occur for several years; thus, pursu- 
ant to T.C.A. § 36-5-101(a)(1), the trial court’s 
determination with regard to child support 
payments as well as its refusal to make some 
holding concerning the number of hours the 
husband had to work was appropriate and the 
issue could be addressed in the future if circum- 
stances warranted a change under the child 
support guidelines. Dube v. Dube, 104 S.W.3d 
863, 2002 Tenn. App. LEXIS 856 (Tenn. Ct. 
App. 2002), review or rehearing denied, — 
S.W.3d —, 2003 Tenn. LEXIS 394 (Tenn. May 5, 
2003). 

Recalculation of the parties’ child support 
obligations and calculation of the wife’s support 
arrearage was required because the trial court 
did not impute income to the wife commensu- 
rate with her education and employment his- 
tory; the consideration of pension income in 
determining the wife’s support obligation was 
error; and the support arrearage should be 
calculated from August 31, 2015, the date of the 
separation and the date on which the husband 
received exclusive physical custody of the child. 
Blakemore v. Blakemore, — S.W.3d —, 2020 
Tenn. App. LEXIS 290 (Tenn. Ct. App. June 25, 
2020). 


48. — —Child Support Guidelines. 

Child support guidelines were applicable in 
case of custodial father’s petition seeking in- 
crease in child support from mother, even 
though original judgment was entered prior to 
effective date of guidelines. Jones v. Jones, 870 
8.W.2d 281, 1994 Tenn. LEXIS 7 (Tenn. 1994). 

Where joint custody was awarded and the 
children would be spending substantial 
amounts of time with both parents, it was 
appropriate to deviate from the child support 
guidelines. Gray v. Gray, 885 S.W.2d 353, 1994 
Tenn. App. LEXIS 145 (Tenn. Ct. App. 1994), 
rehearing denied, — S.W.2d —, 1994 Tenn. 
App. LEXIS 203 (Tenn. Ct. App. Apr. 13, 1994). 

Child support arrearage under a divorce 
judgment did not itself have to be reduced to 
judgment before it could serve as the basis for 
interception of a tax refund under the federal 
intercept program. Redmond v. Grunow, 898 
S.W.2d 229, 1995 Tenn. App. LEXIS 23 (Tenn. 
Ct. App. 1995), appeal denied, 1995 Tenn. 
LEXIS 217 (Tenn. May 1, 1995). 

Even though the obligee was not perfectly 
forthright concerning his finances and child 
care expenses, and he made questionable ex- 
penditures, downward deviation from child 
support guidelines was not authorized where 
the obligor was not under economic hardship, 
her income had nearly doubled since the di- 
vorce was granted, and she had no other depen- 
dents. Jones v. Jones, 930 S.W.2d 541, 1996 
Tenn. LEXIS 584 (Tenn. 1996). 

School tuition is not to be considered as a 
portion of child support under the guideline 
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percentages. Dwight v. Dwight, 936 S.W.2d 945, 
1996 Tenn. App. LEXIS 405 (Tenn. Ct. App. 
1996). 

Where the trial court did not comply with 
this section and departed from the mandatory 
guidelines, remand was required for proceed- 
ings leading to an award of child support in 
conformity with the guidelines or an adequate 
explanation for not doing so. Rubin v. Kirshner, 
948 S.W.2d 742, 1997 Tenn. App. LEXIS 64 
(Tenn. Ct. App. 1997). 

These guidelines shall be applicable in any 
action brought to establish or modify child 
support, whether temporary or permanent. De- 
partment of Human Services v. Springs, 976 
S.W.2d 654, 1997 Tenn. App. LEXIS 593 (Tenn. 
Ct. App. 1997), appeal denied, State v. Springs, 
— $.W.2d —, 1998 Tenn. LEXIS 503 (Tenn. 
1998). 

The guidelines have the force of law, and the 
purposes, premises, guidelines for compliance, 
and criteria for deviation from the guidelines 
carry what amounts to a legislative mandate. 
Department of Human Services v. Springs, 976 
S.W.2d 654, 1997 Tenn. App. LEXIS 593 (Tenn. 
Ct. App. 1997), appeal denied, State v. Springs, 
— §.W.2d —, 1998 Tenn. LEXIS 503 (Tenn. 
1998). 

A trial court’s broad discretion permits it to 
award back child support in an amount other 
than the amount calculated in strict compli- 
ance with the Guidelines. Department of Hu- 
man Services v. Springs, 976 S.W.2d 654, 1997 
Tenn. App. LEXIS 593 (Tenn. Ct. App. 1997), 
appeal denied, State v. Springs, — S.W.2d —, 
1998 Tenn. LEXIS 503 (Tenn. 1998). 

Since child support decisions in divorce cases 
must be made in accordance with the child 
support guidelines, decisions involving prospec- 
tive child support in paternity cases must also 
be consistent with the guidelines. However, 
unlike awards for prospective child support, 
awards for expenses arising between the child’s 
birth and the filing of a paternity petition are 
discretionary decisions based on the facts of the 
particular case. Department of Human Ser- 
vices v. Springs, 976 S.W.2d 654, 1997 Tenn. 
App. LEXIS 593 (Tenn. Ct. App. 1997), appeal 
denied, State v. Springs, — S.W.2d —, 1998 
Tenn. LEXIS 503 (Tenn. 1998). 

The present child support guidelines do not 
give the trial court discretion to award less 
than the percentage of all net income, unless 
very specific reasons are given by that court. 
Smith v. Smith, 984 S.W.2d 606, 1997 Tenn. 
App. LEXIS 218 (Tenn. Ct. App. 19977). 

A mistake of law is not a basis for relief from 
judgment. Therefore, mother’s motion for relief 
based upon an alleged illegal deviation from 
the child support guidelines was without merit 
where at the time of the divorce, mother was 
aware of the facts of the case but ignorant of the 
law. Spruce v. Spruce, 2 S.W.3d 192, 1998 Tenn. 
App. LEXIS 791 (Tenn. Ct. App. 1998), rehear- 
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ing denied, — S.W3d —, 1999 Tenn. App. 
LEXIS 21 (Tenn. Ct. App. Jan. 14, 1999), review 
or rehearing denied, — S.W.3d —, 1999 Tenn. 
LEXIS 359 (Tenn. July 6, 1999). 

Private agreements used to circumvent the 
obligations set forth in the child support guide- 
lines violate public policy. Berryhill v. Rhodes, 
21 S.W.3d 188, 2000 Tenn. LEXIS 286 (Tenn. 
2000). 

The goal of the statutes and regulations gov- 
erning child support is to assure that children 
receive support reasonably consistent with 
their parent or parents’ financial resources. 
State v. Kaatrude, 21 S.W.3d 244, 2000 Tenn. 
App. LEXIS 64 (Tenn. Ct. App. 2000). 

Trial court did not err in declining father’s 
petition to reduce his child support payments 
where father’s income increased, he had no 
other dependents, and father failed to prove 
either “extreme hardship” or that he met any of 
the criteria to justify a downward departure 
from the guidelines. Miltier v. Miltier, 31 
S.W.3d 583, 2000 Tenn. App. LEXIS 351 (Tenn. 
Ct. App. 2000), review or rehearing denied, — 
S.W.3d —, 2000 Tenn. LEXIS 619 (Tenn. Nov. 6, 
2000). 

Capital gain resulting from a sale of an asset 
to fund a division of property in a divorce 
should not be considered in calculating child 
support. Alexander v. Alexander, 34 S.W.3d 
456, 2000 Tenn. App. LEXIS 103 (Tenn. Ct. 
App. 2000), review or rehearing denied, 2000 
Tenn. LEXIS 730 (Tenn. Dec. 18, 2000). 

It was appropriate to average father’s income 
for three years in order to determine if there 
had been a significant variance for purposes of 
calculating child support under the guidelines. 
Alexander v. Alexander, 34 S.W.3d 456, 2000 
Tenn. App. LEXIS 103 (Tenn. Ct. App. 2000), 
review or rehearing denied, 2000 Tenn. LEXIS 
730 (Tenn. Dec. 18, 2000). 

Although the guidelines provide that depre- 
ciation should not be considered a reasonable 
expense when a court is attempting to ascer- 
tain income from self-employment, this does 
not mean that the real cost of a capital asset 
cannot be considered in determining income 
from self-employment. Alexander v. Alexander, 
34 $.W.3d 456, 2000 Tenn. App. LEXIS 103 
(Tenn. Ct. App. 2000), review or rehearing de- 
nied, 2000 Tenn. LEXIS 730 (Tenn. Dec. 18, 
2000). 

A significant variance existed between the 
Tennessee Child Support Guidelines and a fa- 
ther’s child support obligation under a prior 
agreement with the mother where the support 
obligation was $1,440 per month under the 
agreement and $6,600 under the Guidelines; 
thus, the prior agreement did not control. 
Huntley v. Huntley, 61 S.W.3d 329, 2001 Tenn. 
App. LEXIS 482 (Tenn. Ct. App. 2001). 

Child support guidelines have the force of 
law; if the guidelines are not followed, the court 
has to make specific written findings that their 
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application would be unjust or inappropriate. 
State ex rel. Wrzesniewski v. Miller, 77 S.W.3d 
195, 2001 Tenn. App. LEXIS 892 (Tenn. Ct. 
App. 2001). 

Obligation imposed under the child support 
guidelines, properly considering the father’s 
imputed gross income met the definition of a 
significant change thereby warranting an in- 
creased award of child support to the mother. 
Wade v. Wade, 115 S.W.3d 917, 2002 Tenn. App. 
LEXIS 933 (Tenn. Ct. App. 2002). 

Nontaxable nature of certain military pay 
and allowances are a “fringe benefit” falling 
squarely within the purview of the Tennessee 
Child Support Guidelines; thus, where a mili- 
tary member receives pay or allowances that 
are not subject to taxation, an amount must be 
imputed on top of the amount actually received 
in calculating the service member’s gross in- 
come for purposes of calculating the service 
member’s child support obligation under the 
Guidelines, but the trial court need not make a 
written or specific finding on the record that the 
application of the guidelines would be unjust or 
inappropriate. Wade v. Wade, 115 S.W.3d 917, 
2002 Tenn. App. LEXIS 933 (Tenn. Ct. App. 
2002). 

Although the parties’ marriage was void be- 
cause it was bigamous, that did not affect the 
legitimacy of the parties four children; however, 
the trial court did not specify in its order 
whether the ten thousand one hundred sey- 
enty-six dollars constituted net income or gross 
income and did not explain how it computed the 
father’s income and his child support obliga- 
tion. Guzman v. Alvares, 205 S.W.3d 375, 2006 
Tenn. LEXIS 605 (Tenn. July 11, 2006). 

Parties may agree in a marital dissolution 
agreement (MDA) to a child support obligation 
that exceeds the amount payable directly to an 
obligee parent under the child support guide- 
lines and to a method of calculating child sup- 
port that differs from the mechanism contem- 
plated by the guidelines as long as the resulting 
child support meets or exceeds the amount 
mandated under the guidelines. Kesser v. Kes- 
ser, 201 S.W.3d 636, 2006 Tenn. LEXIS 693 
(Tenn. 2006), superseded by statute as stated 
in, Moore v. Moore, 254 S.W.3d 357, 2007 Tenn. 
LEXIS 778 (Tenn. Sept. 5, 2007). 

Child support provision of a marital dissolu- 
tion agreement (MDA), in which the father 
agreed to pay the mother two thousand dollars 
per month (the fixed amount provision) and 
twenty-one percent of all bonuses or other in- 
come as defined by the child support guidelines 
(the twenty-one percent provision), was en- 
forceable because the resulting child support 
met or exceeded the amount mandated under 
the guidelines. Kesser v. Kesser, 201 S.W.3d 
636, 2006 Tenn. LEXIS 693 (Tenn. 2006), su- 
perseded by statute as stated in, Moore v. 
Moore, 254 S.W.3d 357, 2007 Tenn. LEXIS 778 
(Tenn. Sept. 5, 2007). 
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Child support provision of a marital dissolu- 
tion agreement (MDA), in which the father 
agreed to pay, inter alia, twenty-one percent of 
all bonuses or other income as defined by the 
child support guidelines, was subject to modifi- 
cation because, when the trial court approved 
the agreement and incorporated the MDA into 
the final decree of divorce, the twenty-one per- 
cent provision merged into the divorce decree, 
lost its contractual nature, and thus became 
subject to modification by the trial court. Kes- 
ser v. Kesser, 201 S.W.3d 636, 2006 Tenn. 
LEXIS 693 (Tenn. 2006), superseded by statute 
as stated in, Moore v. Moore, 254 S.W.3d 357, 
2007 Tenn. LEXIS 778 (Tenn. Sept. 5, 2007). 

Neither a father’s loss of employment, his 
visitation with the child, nor a change in the 
law were proper bases for modification of the 
twenty-one percent child support provision of a 
marital dissolution agreement (MDA) in which 
he had agreed to pay, inter alia, twenty-one 
percent of all bonuses or other income as de- 
fined by the child support guidelines, however, 
the three additional children he had adopted 
should have been considered in awarding sup- 
port based upon the twenty-one percent provi- 
sion. Kesser v. Kesser, 201 S.W.3d 636, 2006 
Tenn. LEXIS 693 (Tenn. 2006), superseded by 
statute as stated in, Moore v. Moore, 254 
S.W.3d 357, 2007 Tenn. LEXIS 778 (Tenn. Sept. 
5, 2007). 

Father was not entitled to a downward de- 
viation of the twenty-one percent child support 
provision of a marital dissolution agreement 
(MDA) provision because of his loss of employ- 
ment and his unemployment, because, he was 
obligated to pay child support under the 
twenty-one percent provision only when he 
received bonuses or other income as defined by 
the child support guidelines; if he did not re- 
ceive such income, he was not obligated to pay 
child support under that provision. Kesser v. 
Kesser, 201 S.W.3d 636, 2006 Tenn. LEXIS 693 
(Tenn. 2006), superseded by statute as stated 
in, Moore v. Moore, 254 S.W.3d 357, 2007 Tenn. 
LEXIS 778 (Tenn. Sept. 5, 2007). 

According to a twenty-one percent child sup- 
port provision of a marital dissolution agree- 
ment (MDA) the father had to pay twenty-one 
percent on any capital gains that he received 
and he was not entitled to deduct any capital 
losses in calculating the child support because, 
the plain language of the child support guide- 
lines referred only to capital gains and did not 
refer to capital losses or a net amount of capital 
gains. Kesser v. Kesser, 201 S.W.3d 636, 2006 
Tenn. LEXIS 693 (Tenn. 2006), superseded by 
statute as stated in, Moore v. Moore, 254 
S.W.3d 357, 2007 Tenn. LEXIS 778 (Tenn. Sept. 
5, 2007). 

One-time capital gains had to be included in 
calculating a parent’s gross income for pur- 
poses of modifying child support, because such 
a requirement was consistent with the plain 
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language and purpose of the child support 
guidelines. Moore v. Moore, 254 S.W.3d 357, 
2007 Tenn. LEXIS 778 (Tenn. Sept. 5, 2007). 

Judgment denying the wife’s request for an 
upward deviation from the Child Support 
Guideline amount of child support was af- 
firmed; the instant court’s modification of the 
alimony award should increase the overall fi- 
nancial resources available to the wife, and 
ease somewhat the contrast in the standard of 
living the children experience as they move 
between their parents’ households. Wiser v. 
Wiser, 339 S.W.3d 1, 2010 Tenn. App. LEXIS 
402 (Tenn. Ct. App. June 25, 2010), rehearing 
denied, 339 $.W.3d 1, 2010 Tenn. App. LEXIS 
521 (Tenn. Ct. App. Aug. 11, 2010), appeal 
denied, — S.W.3d —, 2011 Tenn. LEXIS 153 
(Tenn. Feb. 16, 2011). 

Pursuant to T.C.A. § 36-5-101(e)(1)(A) and 
Tenn. Comp. R. & Regs. 1240-2-4-.07(2)(d)(2)(i), 
the parties’ daughter’s cheerleading expenses 
were clearly a “special expense” that justified a 
deviation from the child support guildelines; 
further, the trial court made the requisite find- 
ings thereon and the amount of the deviation 
was modest. Reeder v. Reeder, 375 S.W.3d 268, 
2012 Tenn. App. LEXIS 126 (Tenn. Ct. pons 
Feb. 24, 2012), appeal denied, — S.W.3d — 
2012 Tenn. LEXIS 440 (Tenn. June 20, 2012). 

Trial court erred in requiring a father to pay 
$1,500 in “additional child support” along with 
the statutory threshold amount of $4,100 per 
month, T.C.A. § 36-5-101(e)(1)(B), because the 
trial court failed to make any findings and 
provided no justification as to why an amount 
of child support in excess of the statutory 
threshold amount was reasonably necessary to 
provide for the needs of the children; the fa- 
ther’s net income was $32,646 per month. 
Beyer v. Beyer, 428 S.W.3d 59, 2013 Tenn. App. 
LEXIS 229 (Tenn. Ct. App. Apr. 5, 2013), appeal 
denied, — S.W.3d —, 2013 Tenn. LEXIS 827 
(Tenn. Oct. 16, 2013). 

Trial court erred in requiring a father to pay 
all of the children’s private school expenses, 
representing an upward deviation from the 
Child Support Guidelines, T.C.A. § 36-5-101, 
because the trial court provided no written 
findings or any justification for ordering the 
father to pay for the children’s extraordinary 
educational expenses, made no findings as to 
the amount of the expenses, and failed to enter 
an amount representing the monthly average of 
the expenses in the deviation section of the 
child support worksheets. Beyer v. Beyer, 428 
S.W.3d 59, 2013 Tenn. App. LEXIS 229 (Tenn. 
Ct. App. Apr. 5, 2013), appeal denied, — S.W.3d 
—, 2013 Tenn. LEXIS 827 (Tenn. Oct. 16, 2013). 


49. —Arrearages. 

No showing is ordinarily required to show 
that arrearages will be used for the benefit of 
the children, because enforcement of arrear- 
ages constitutes a form of reimbursement for 
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the obligee’s assumption of the entire duty of 
support during the period covered by arrear- 
ages. Hoyle v. Wilson, 746 S.W.2d 665, 1988 
Tenn. LEXIS 6 (Tenn. 1988), superseded by 
statute as stated in, Goins v. Shelton, — S.W.2d 
—, 1989 Tenn. App. LEXIS 604 (Tenn. Ct. App. 
Sept. 13, 1989), superseded by statute as stated 
in, O’Brien v. Bainbridge, — S.W.2d —, 1992 
Tenn. App. LEXIS 565 (Tenn. Ct. App. July 8, 
1992). 

It would be inequitable to require the biologi- 
cal father to pay retroactive child support to his 
child’s mother during the time that she and her 
husband actively prevented the biological fa- 
ther from establishing his paternity and taking 
responsibility for supporting the child; the 
mother and her husband obtained a restraining 
order against the biological father and he was 
rebuffed in his attempt to send the child a 
birthday present. In re T.K.Y., 205 S.W.3d 343, 
2006 Tenn. LEXIS 757 (Tenn. 2006), rehearing 
denied, — S.W.3d —, 2006 Tenn. LEXIS 891 
(Tenn. Sept. 19, 2006). 


50. — —Interest on Arrearages. 

Trial court erred when it denied prejudgment 
interest on a father’s child support arrearages 
owed to the mother, as pursuant to T.C.A. 
§ 36-5-101(f)(1), such interest was mandated 
from the date the ordered support was due. 
Reeder v. Reeder, 375 S.W.3d 268, 2012 Tenn. 
App. LEXIS 126 (Tenn. Ct. App. Feb. 24, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
440 (Tenn. June 20, 2012). 

Mother was not entitled to an award of inter- 
est on a father’s child support arrearage be- 
cause (1) the mother significantly delayed seek- 
ing enforcement of child support or a 
contractual provision allegedly requiring recal- 
culation of the father’s support obligation, and 
(2) the father timely paid existing support ob- 
ligations. Schwager v. Messer, — S.W.3d —, 
2019 Tenn. App. LEXIS 477 (Tenn. Ct. App. 
Sept. 27, 2019). 


51. —Showing Inability to Pay. 

Burden was on divorced husband to show his 
inability to make monthly payments for sup- 
port of minor child. Dawson v. Dawson, 23 
Tenn. App. 556, 185 S.W.2d 458, 1939 Tenn. 
App. LEXIS 62 (Tenn. Ct. App. 1939). 

Trial court erred by denying the father’s 
petition to modify child support because the 
mother failed to carry her burden of proof to 
establish that he was willfully or voluntarily 
underemployed; the mere fact he lost one job for 
alleged improper conduct was not sufficient to 
constitute the type of “intentional choice or act” 
contemplated in the 2005 revision to Tenn. 
Comp. R. & Regs. 1240-2-4-.04(3)(a)(2)Gi)(1). 
Wine v. Wine, 245 S.W.3d 389, 2007 Tenn. App. 
LEXIS 324 (Tenn. Ct. App. May 18, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
953 (Tenn. Oct. 22, 2007). 
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52. —Alteration of Allowance. 

Application may be made in the future for 
diminution or increase of the allowances, ac- 
cording to the financial condition of the father 
or the necessities of the child. Mason v. Mason, 
163 Tenn. 520, 43 S.W.2d 1067, 1931 Tenn. 
LEXIS 148 (1931) (citing Sessum v. Sessum, 
163 Tenn. 6, 40 S.W.2d 794, 1931 Tenn. LEXIS 
86 (1931)); Dews v. Dews, 6 Tenn. Civ. App. (6 
Higgins) 154 (1915). 

Where petitioner for custody of child alleged 
that he had recently been discharged from 
government hospital as an arrested tuberculo- 
sis patient and that in addition to disability 
pension he was earning $100 a month and had 
paid support money until former wife and hus- 
band left state the petition was not subject to 
dismissal on the ground that petitioner was in 
contempt of court for failure to keep up support 
payments but was entitled to a hearing since 
welfare of the child was the important issue. 
Williams v. Williams, 196 Tenn. 9, 263 S.W.2d 
531, 1953 Tenn. LEXIS 398 (1953). 

Where property settlement agreement incor- 
porated into divorce decree provided that hus- 
band was to pay $250 monthly for support of 
two boys who were in exclusive custody of the 
mother under the decree, husband was entitled 
to have payments reduced to $125 monthly 
when one of the boys reached majority. Chur- 
chill v. Churchill, 203 Tenn. 406, 3138 S.W.2d 
436, 1958 Tenn. LEXIS 318 (1958). 

The trial court is without jurisdiction during 
the pendency of appellate review, to entertain a 
petition to modify a child support decree where 
the petition merely challenges the procedural 
aspects of the decree or does not allege a change 
in circumstances. Smith v. Haase, 521 S.W.2d 
49, 1975 Tenn. LEXIS 680 (Tenn. 1975). 

Obligations voluntarily assumed are not 
proper to be considered as changed circum- 
stance to reduce support payments otherwise 
owed. Dillow v. Dillow, 575 S.W.2d 289, 1978 
Tenn. App. LEXIS 320 (Tenn. Ct. App. 1978), 
superseded by statute as stated in, Wilson v. 
Wilson, — S.W.2d —, 1991 Tenn. App. LEXIS 
375 (Tenn. Ct. App. May 22, 1991). 

The factors set forth in this section which are 
applicable in the initial grant of support and 
maintenance, where relevant, must be taken 
into consideration in arriving at whether there 
has been a change of circumstances that re- 
quires a modification of support and mainte- 
nance. Threadgill v. Threadgill, 740 S.W.2d 
419, 1987 Tenn. App. LEXIS 2804 (Tenn. Ct. 
App. 1987). 

Financial obligations, voluntarily assumed 
subsequent to a divorce, do not establish a basis 
to reduce child support. Tronco v. Crosley, 827 
S.W.2d 802, 1991 Tenn. App. LEXIS 795 (Tenn. 
Ct. App. 1991), rehearing denied, — S.W.2d —, 
1991 Tenn. App. LEXIS 863 (Tenn. Ct. App. 
Nov. 4, 1991), appeal denied, 1992 Tenn. LEXIS 
300 (Tenn. Mar. 30, 1992). 
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The enactment of the statute establishing the 
use of child support guidelines is not to be 
considered a substantial and material change 
in circumstances that authorizes a court to 
modify an existing child support order. Tronco 
y. Crosley, 827 S.W.2d 802, 1991 Tenn. App. 
LEXIS 795 (Tenn. Ct. App. 1991), rehearing 
denied, — S.W.2d —, 1991 Tenn. App. LEXIS 
863 (Tenn. Ct. App. Nov. 4, 1991), appeal de- 
nied, 1992 Tenn. LEXIS 300 (Tenn. Mar. 30, 
1992). 

The proper standard in determining whether 
to modify an existing child support order is to 
determine whether a significant variance exists 
between the amount of the current support 
obligation and the amount of support that 
would be required based on the obligor’s pres- 
ent income. Turner v. Turner, 919 S.W.2d 340, 
1995 Tenn. App. LEXIS 815 (Tenn. Ct. App. 
1995). 

The statutory provision and rule pertaining 
to alteration of a support obligation did not 
apply in a proceeding for an initial order of 
support. State ex rel. Smith v. Early, 934 
S.W.2d 655, 1996 Tenn. App. LEXIS 409 (Tenn. 
Ct. App. 1996). 


53. —Conveyance of Property to Child. 

Chancellor in divorce proceeding wherein 
mother was given custody of 15-year-old child 
properly required father to deed property to 
child for her support and maintenance though 
she was not a party to proceeding, since mother 
as guardian of the child was before the court. 
Cline v. Cline, 186 Tenn. 509, 212 S.W.2d 361, 
1948 Tenn. LEXIS 571 (1948). 


54. —Reimbursement of Mother. 

The obligation of a father to support his 
minor child continues after grant of divorce and 
award of child’s custody to the mother, who may 
recover reimbursement for expenditures for the 
necessary support of the child, on terms stated 
respecting the mutual obligation. Brooks v. 
Brooks, 166 Tenn. 255, 61 S.W.2d 654, 1933 
Tenn. LEXIS 88 (1933). 

Where a divorce is granted at the suit of the 
wife she may maintain an action against the 
divorced husband to recover for reasonable ex- 
penses incurred by her in the support and 
maintenance of their minor children in her 
custody. Dawson v. Dawson, 23 Tenn. App. 556, 
135 S.W.2d 458, 1939 Tenn. App. LEXIS 62 
(Tenn. Ct. App. 1939). 

Where circuit court entered a divorce decree 
but decree failed to provide for custody of child 
the mother could file a proceeding in chancery 
court against father to recover amount ex- 
pended by her in supporting child, since it was 
a suit to recover for money already spent and 
not a suit to obtain a decree for support. Cole- 
man v. Coleman, 190 Tenn. 286, 229 S.W.2d 
341, 1950 Tenn. LEXIS 480 (1950). 


55. ——Necessities Furnished Child in 
Custody of Father. 
Divorced wife may recover from divorced 
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husband for attention and necessaries fur- 
nished their minor child in the custody of the 
father, where he went from school to the home 
of his mother, because of his sickness and the 
need of the mother’s attention, and not in 
disobedience to his father, and she furnished 
him attention and necessaries of life during the 
period of his illness and convalescence, a period 
for which the father had made no provision for 
his support. Roths v. Roths, 3 Tenn. Civ. App. (3 
Higgins) 557 (1912). 


56. — —Status of Mother’s Claim. 

The liability of a father to his divorced wife 
for sums paid by her after the divorce and 
without a judgment of court, for the support of 
a minor child of the parties, stands substan- 
tially upon the same footing as the liability of 
the father to a third person for necessaries 
furnished to the child. Dawson v. Dawson, 23 
Tenn. App. 556, 1385 S.W.2d 458, 1939 Tenn. 
App. LEXIS 62 (Tenn. Ct. App. 1939). 


57. —Independent Suit for Support. 

Where child had been awarded to mother in a 
prior divorce suit, the decree in which con- 
tained no provision for the support of the child 
by the father, mother could not on behalf of the 
child maintain a later separate action to compel 
divorced husband to pay for the support of the 
child. Fuller v. Fuller, 169 Tenn. 586, 89 S.W.2d 
762, 1982 Tenn. LEXIS 21 (1932); Baker v. 
Baker, 169 Tenn. 589, 89 S.W.2d 763, 1935 
Tenn. LEXIS 86 (1935). 

Mother was not entitled to maintain a bill in 
an independent suit in her own name and right 
to recover future support of their child. Brooks 
v. Brooks, 166 Tenn. 255, 61 S.W.2d 654, 1933 
Tenn. LEXIS 88 (1933). 


58. —Suit by Furnisher of Necessities. 

Furnisher of necessities to child in custody of 
mother may sue divorced father. Baker v. 
Baker, 169 Tenn. 589, 89 S.W.2d 763, 1935 
Tenn. LEXIS 86 (1935). 


59. —Rights of Child. 

A child under the age of 16 years has no right 
to sue its father and obtain a decree that the 
father pay into court a certain sum monthly for 
its future support. Baker v. Baker, 169 Tenn. 
589, 89 S.W.2d 763, 19385 Tenn. LEXIS 86 
(1935). 

Where a divorce decree awarding custody of 
the child to the mother provides that the father 
shall contribute to its maintenance, such decree 
relates merely to the relative rights and duties 
of the parents toward each other and the child’s 
rights against the father are not affected. Rose 
Funeral Home, Inc. v. Julian, 176 Tenn. 534, 
144 §.W.2d 755, 1940 Tenn. LEXIS 98, 131 
A.L.R. 858 (1940). 


60. Private School Tuition. 
Wholesale imposition of private school tu- 
ition on a noncustodial parent may, in some 
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instances, constitute an unjust or inappropri- 
ate application of the child support guidelines 
that would warrant downward deviation. 
Where the non-custodial parent has substan- 
tially less income than the custodial parent, 
downward deviation would spread the cost of 
private school tuition equitably among the par- 
ties. Barnett v. Barnett, 27 S.W.3d 904, 2000 
Tenn. LEXIS 466 (Tenn. 2000). 

It was not unjust or inappropriate to require 
the entire amount of private school tuition to be 
paid by the noncustodial parent, where the 
non-custodial parent’s income was $209,000 
per year and the custodial parent earned 
$28,000 per year and was dependent upon child 
support and alimony to meet the remainder of 
the custodial parent’s needs and those of the 
children. Barnett v. Barnett, 27 S.W.3d 904, 
2000 Tenn. LEXIS 466 (Tenn. 2000). 

Trial court erred by failing to require a father 
to pay a portion of his son’s private school 
tuition, as because the mother was raising the 
parties’ child by herself, it fell to her to make 
educational decisions on behalf of her son; the 
parties’ son had special educational needs, and 
it was thus not surprising that the mother 
desired to enroll him in a school best suited to 
help him maximize his potential. Richardson v. 
Spanos, 189 S.W.3d 720, 2005 Tenn. App. 
LEXIS 638 (Tenn. Ct. App. Oct. 5, 2005), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 228 
(Tenn. 2006). 

Pursuant to T.C.A. § 36-5-101(g), the signifi- 
cant variance provision of the statute pertained 
only to modification of the minimum base child 
support as stated in the Child Support Guide- 
lines, Tenn. Comp. R. & Regs. 1240-2-4-.02; a 
material change in circumstances occurred as 
the mother remained in Tennessee and the 
children remained in private school and the 
father’s support obligation had to be modified to 
help pay extraordinary educational expenses. 
Kaplan v. Bugalla, 188 S.W.3d 632, 2006 Tenn. 
LEXIS 302 (Tenn. 2006). 

It was no error to decline to order a father to 
pay children’s entire private school tuition ret- 
roactively because the mother was able to share 
in this expense. Schwager v. Messer, — S.W.3d 
—, 2019 Tenn. App. LEXIS 477 (Tenn. Ct. App. 
Sept. 27, 2019). 


61. —Payment of Allowance to Clerk. 

The allowance for the support of the child 
may be paid to the clerk of the court and by him 
paid to the child’s guardian, but, in the absence 
of a guardian, the clerk may be clothed with 
power to expend the fund, under the sugges- 
tions of the mother, for the support and main- 
tenance of the child. Dews v. Dews, 6 Tenn. Civ. 
App. (6 Higgins) 154 (1915); Graham v. Gra- 
ham, 140 Tenn. 328, 204 S.W. 987, 1918 Tenn. 
LEXIS 46 (1918). 

Asserted unwillingness of mother to give up 
right to cite father for contempt if he became 
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delinquent in support and alimony payments 
was not sufficient to justify denial joint petition 
of parties to have payments made directly to 
wife. Acree v. Acree, 225 Tenn. 7, 462 S.W.2d 
870, 1971 Tenn. LEXIS 268 (1971). 

There is no requirement that payments must 
be made to clerk of court, and chancery rule to 
that effect was unreasonable and would not be 
enforced. Acree v. Acree, 225 Tenn. 7, 462 
S.W.2d 870, 1971 Tenn. LEXIS 268 (1971). 

There were valid reasons for the exercise of 
the court’s discretion in ordering child support 
payments made through the clerk’s office. 
Weinstein v. Heimberg, 490 S.W.2d 692, 1972 
Tenn. App. LEXIS 315 (Tenn. Ct. App. 1972). 


62. —Attorney’s Fees. 

The children are entitled to have their father 
pay reasonable counsel fees incurred in their 
behalf, on petition by the mother to require the 
father to contribute to their support and main- 
tenance. Graham v. Graham, 140 Tenn. 328, 
204 S.W. 987, 1918 Tenn. LEXIS 46 (1918). 


63. Void Marriage. 

Where the wife obtained a decree for divorce 
from bed and board and alimony, the decree for 
alimony will be perpetually enjoined in a sub- 
sequent suit by the husband, giving him an 
absolute divorce, upon the ground that she had 
another living husband at the time of her 
marriage to him. Scurlock v. Scurlock, 92 Tenn. 
629, 22 S.W. 858, 1893 Tenn. LEXIS 19 (1893). 


64. Power of Arbitrators. 

Arbitrators have no power to grant divorces 
or alimony, without the concurrence of the 
court, and the cause must be heard by the 
court, even after an award has been made by 
the arbitrators. Swan v. Harrison, 42 Tenn. 534, 
1865 Tenn. LEXIS 100 (1865). 


65. Third Parties. 

Where divorce decree provided for an in- 
crease in the amount of mortgage loan on 
husband’s real estate to the bank, the bank 
could be made a party to suit by wife to enforce 
alimony and support order contained in decree 
by circuit court in divorce proceeding. Kizer v. 
Bellar, 192 Tenn. 540, 241 S.W.2d 561, 1951 
Tenn. LEXIS 301 (1951). 


66. Dismissal of Suit. 

Where the wife voluntarily and understand- 
ingly dismisses her suit, the husband cannot, 
thereafter, be charged with expenses of suit or 
counsel fees previously incurred, though her 
suit was dismissed by her written order out of 
term time, as provided. Thompson v. Thomp- 
son, 40 Tenn. 527, 1859 Tenn. LEXIS 152 
(1859). See Payne v. Payne, 106 Tenn. 467, 61 
S.W. 767, 1900 Tenn. LEXIS 183 (1901). 

Where wife dismisses her bill before issue 
joined, court is without jurisdiction to decree 
against the husband an allowance to her attor- 
neys. Attorney acquired no lien upon property 
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that she had attached. Carden v. Carden, 37 
S.W. 1022, 1896 Tenn. Ch. App. LEXIS 49 
(1896). 

Action by wife’s attorneys would lie to re- 
cover attorney’s fees from husband for services 
in divorce proceeding after reconciliation of 
parties and dismissal of suit where wife’s attor- 
neys alleged in their declaration that such legal 
services were “necessaries” and that wife had 
been without counsel and needed such services 
for protection and relief of herself and minor 
children, provided trial court made determina- 
tion that under all the circumstances wife was 
justified in pledging husband’s credit when she 
employed attorneys. Law v. Wilhite, 225 Tenn. 
415, 470 S.W.2d 8, 1971 Tenn. LEXIS 310 
(1971). 


67. Retention of Cause. 

Where decree of circuit court approved di- 
vorce and settlement in bar of alimony, but 
retained cause for further order in the event 
complainant should “become a mother,” it was 
proper under statute for court subsequently to 
entertain petition of divorced wife wherein she 
sought decree requiring divorced husband to 
support child born after divorce. Dawson v. 
Dawson, 23 Tenn. App. 556, 1385 S.W.2d 458, 
1939 Tenn. App. LEXIS 62 (Tenn. Ct. App. 
1939). 

The intention of the provisions of this section 
and § 36-6-101 for the retention of control of 
decrees or orders made under such sections was 
to incorporate into every divorce decree without 
express recitation therein, a retention of con- 
trol over the decree by the court as to all 
questions involving the custody or support of 
the minor children of the parent parties with 
the power to make “all such changes or modifi- 
cation” in the decree “as the exigencies of the 
case may require.” Davenport v. Davenport, 178 
Tenn. 517, 160 S.W.2d 406, 1941 Tenn. LEXIS 
84 (1942). 

Failure of trial court to include support of 
children with divorce decree does not deprive 
court of authority to make such an award in the 
future, since under the statute every such 
cause is retained in court without express lan- 
guage. Darty v. Darty, 33 Tenn. App. 321, 232 
S.W.2d 59, 1949 Tenn. App. LEXIS 127 (Tenn. 
Ct. App. 1949); Doty v. Doty, 37 Tenn. App. 120, 
260 S.W.2d 411, 1952 Tenn. App. LEXIS 146 
(Tenn. Ct. App. 1952). 

If court makes an order in divorce proceeding 
for support and maintenance of wife and chil- 
dren the court retains exclusive jurisdiction 
though decree of divorce is silent on control by 
court. Kizer v. Bellar, 192 Tenn. 540, 241 S.W.2d 
561, 1951 Tenn. LEXIS 301 (1951). 

Fact that divorce decree made no provision 
for custody and support of minor child who was 
in custody of the mother at the time of the 
decree was immaterial in proceeding by the 
mother for order for support of child since the 
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effect of this section and § 36-6-101 is to retain 
the case in the court and to preserve its juris- 
diction to make such an order at any time on 
application of either of the divorced parents. 
Roble v. Roble, 41 Tenn. App. 412, 295 S.W.2d 
817, 1956 Tenn. App. LEXIS 96 (Tenn. Ct. App. 
1956). 

Circuit court that awarded wife divorce and 
custody of minor child retained jurisdiction for 
the purpose of changing custody of the child 
even though wife had become a nonresident. 
Talley v. Talley, 51 Tenn. App. 622, 371 S.W.2d 
152, 1962 Tenn. App. LEXIS 126 (Tenn. Ct. 
App. 1962). 

Modification or enforcement of decree provid- 
ing for alimony and support may only be had in 
court issuing the decree. Morrissey v. Morris- 
sey, 214 Tenn. 112, 377 S.W.2d 944, 1964 Tenn. 
LEXIS 455 (1964). 

The trial court exercises continuing control 
over the custody of a minor child after the 
divorce decree otherwise becomes final. Smith 
v. Haase, 521 S.W.2d 49, 1975 Tenn. LEXIS 680 
(Tenn. 1975). 

An appeal in a divorce case does not abrogate 
the decree of the trial court awarding custody of 
children. Smith v. Haase, 521 S.W.2d 49, 1975 
Tenn. LEXIS 680 (Tenn. 1975). 


68. —Cases Prior to 1932 Code. 

When monthly payments are decreed in a 
separation suit, it should be provided that same 
continue in the discretion of the court until a 
reconciliation is effected. Cureton v. Cureton, 
117 Tenn. 103, 96 S.W. 608, 1906 Tenn. LEXIS 
35 (1906). 

A decree allowing alimony in conjunction 
with a divorce a mensa et thoro could be 
changed after the expiration of the term at 
which the decree was rendered, without statu- 
tory authority or reservation of power to 
modify, inasmuch as power to amend such 
award existed at common law. Going v. Going, 
144 Tenn. 303, 232 S.W. 443, 1921 Tenn. LEXIS 
40 (1921), overruled in part, Morrissey v. Mor- 
rissey, 214 Tenn. 112, 377 S.W.2d 944, 1964 
Tenn. LEXIS 455 (1964). 

Where periodic alimony is awarded, the case 
should be retained on the docket in order that 
future decrees may be entered to meet the 
exigencies of the case arising. Taylor v. Taylor, 
144 Tenn. 311, 232 S.W. 445, 1921 Tenn. LEXIS 
41 (1921), overruled in part, Morrissey v. Mor- 
rissey, 214 Tenn. 112, 377 S.W.2d 944, 1964 
Tenn. LEXIS 455 (1964). 


69. —Retroactive Modification. 

Husband’s petition to reduce alimony was 
supported by uncontroverted medical proof pro- 
vided in the deposition of his doctor that his 
earning capacity was diminished due to a dete- 
rioration of his medical condition; pursuant to 
T.C.A. § 36-5-101(d)(1)(E)(i) (now T.C.A. § 36- 
5-101()(1)), the evidence did not preponderate 
against the trial court’s finding that the hus- 
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band was voluntarily unemployed but his ali- 
mony obligation could be modified based on his 
ability to pay and the wife’s need. Byrd v. Byrd, 
184 S.W.3d 686, 2005 Tenn. App. LEXIS 406 
(Tenn. Ct. App. 2005), appeal denied, ,— $.W.3d 
—, 2006 Tenn. LEXIS 153 (Tenn. 2006). 

Pursuant to T.C.A. § 36-5-101, a trial court 
did not err in limiting the retroactive applica- 
tion of a father’s reduced child support obliga- 
tion, arising from the older child’s emancipa- 
tion, as circumstances justified the amount of 
support for the remaining minor child. Reeder 
v. Reeder, 375 S.W.3d 268, 2012 Tenn. App. 
LEXIS 126 (Tenn. Ct. App. Feb. 24, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
440 (Tenn. June 20, 2012). 


70. Power to Modify Decree. 

The court awarding the divorce decree had 
authority in a subsequent proceeding to modify 
the decree and provide for support by the father 
of children awarded by the court to the mother 
notwithstanding the fact that no provision was 
made in the original decree for such support. 
Davenport v. Davenport, 178 Tenn. 517, 160 
S.W.2d 406, 1941 Tenn. LEXIS 84 (1942). 

A decree of the chancery court for the support 
of a minor child may be modified even as to past 
due or unpaid installments, at any subsequent 
term so as to increase or decrease the allowance 
made. Crane v. Crane, 26 Tenn. App. 227, 170 
S.W.2d 663, 1942 Tenn. App. LEXIS 44 (1942). 

Decree for alimony is subject to modification 
by the court. Perry v. Perry, 183 Tenn. 362, 192 
S.W.2d 830, 1946 Tenn. LEXIS 215 (1946). 

This section and § 36-6-101 are remedial and 
should be liberally construed to include the 
power of the court to cancel or modify delin- 
quent installments of child support. Gossett v. 
Gossett, 34 Tenn. App. 654, 241 S.W.2d 934, 
1951 Tenn. App. LEXIS 108 (Tenn. Ct. App. 
1951). 

It was not error for court to increase monthly 
alimony payments notwithstanding property 
settlement agreement that had been approved 
by court. Thomas v. Thomas, 46 Tenn. App. 572, 
330 S.W.2d 583, 1959 Tenn. App. LEXIS 116 
(Tenn. Ct. App. 1959). 

Where by property settlement agreement ap- 
proved by court alimony payments were to 
terminate on a specified date, still in the future, 
action of court in amending award to continue 
payments beyond such date would be reversed 
and the court’s power to so extend payments 
reserved until such future time. Thomas v. 
Thomas, 46 Tenn. App. 572, 330 S.W.2d 583, 
1959 Tenn. App. LEXIS 116 (Tenn. Ct. App. 
1959). 

In action for modification of award it was 
proper for court to tax one half of former wife’s 
counsel fees against the former husband. 
Thomas v. Thomas, 46 Tenn. App. 572, 330 
S.W.2d 583, 1959 Tenn. App. LEXIS 116 (Tenn. 
Ct. App. 1959). 
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The language of this section relating to in- 
creases and decreases in allowances for ali- 
mony and child support refers only to allow- 
ances of money and does not contemplate the 
further award of the husband’s property in 
solido after a decree of absolute divorce. John- 
son v. Johnson, 51 Tenn. App. 205, 366 S.W.2d 
141, 1962 Tenn. App. LEXIS 104 (Tenn. Ct. 
App. 1962). 

The court that in a divorce, annulment or 
separate maintenance action awards custody 
and support of a child retains all decrees for 
custody and support in its control to make such 
future changes or modifications as the exigen- 
cies of the case may require. Sutton v. Sutton, 
220 Tenn. 410, 417 S.W.2d 786, 1967 Tenn. 
LEXIS 422 (1967). 

The exclusive jurisdiction of the question as 
to whom the custody of a child should be 
awarded is in the court wherein the divorce was 
granted and custody of the child first awarded. 
Sutton v. Sutton, 220 Tenn. 410, 417 S.W.2d 
786, 1967 Tenn. LEXIS 422 (1967). 

Since the circuit court had granted the di- 
vorce decree and made the initial award of 
alimony, it retained jurisdiction over the action 
and the power to modify the award or to order 
its cessation, and the plaintiff could not avoid 
the alimony award by filing an independent 
suit for a declaratory judgment that the ali- 
mony statutes were unconstitutional. Burkett 
v. Ashley, 535 S.W.2d 332, 1976 Tenn. LEXIS 
580 (Tenn. 1976). 

Court order forgiving child support arrear- 
ages was not an abuse of discretion in view of 
the husband’s considerable obligations, part of 
which were incurred by his former wife since 
their separation. Dillow v. Dillow, 575 S.W.2d 
289, 1978 Tenn. App. LEXIS 320 (Tenn. Ct. 
App. 1978), superseded by statute as stated in, 
Wilson v. Wilson, — S.W.2d —, 1991 Tenn. App. 
LEXIS 375 (Tenn. Ct. App. May 22, 1991). 

Where the final divorce decree ordered peti- 
tioner to pay respondent as alimony, the sum of 
$2,000 per month for a period of 108 months or 
nine years, and specified that “the payment 
shall continue in that amount until the entire 
amount mentioned above has been paid,” the 
decree was susceptible of only one construction: 
respondent was awarded alimony in solido pay- 
able on an installment basis of $2,000 per 
month for 108 months or nine years until the 
entire amount was paid; and therefore, the trial 
judge, after the expiration of 30 days, no longer 
had jurisdiction to make any modification in 
the award. Spalding v. Spalding, 597 S.W.2d 
739, 1980 Tenn. App. LEXIS 326 (Tenn. Ct. 
App. 1980). 

A court may decree an increase or a decrease 
of a monthly alimony award on cause being 
shown, and such change in circumstances must 
be shown to have occurred since the original 
award as would justify a decree or increase in 
the amount of the award. Jones v. Jones, 659 
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S.W.2d 23, 1983 Tenn. App. LEXIS 579 (Tenn. 
Ct. App. 1983). 

In determining whether ex-spouse lives with 
a third person for reduction of alimony pur- 
poses, the word lives is synonymous with re- 
sides, and does not require any type of liaison, 
sexual or otherwise. Azbill v. Azbill, 661 S.W.2d 
682, 1983 Tenn. App. LEXIS 629 (Tenn. Ct. 
App. 1983). 

Where relevant, the factors set forth in this 
section applicable to the initial grant of support 
and maintenance must be taken into consider- 
ation when arriving at a determination of 
whether there has been a change in circum- 
stances sufficient to require a modification of 
support and maintenance. Norvell v. Norvell, 
805 S.W.2d 772, 1990 Tenn. App. LEXIS 842 
(Tenn. Ct. App. 1990). 

Trial court retained the power to modify 
divorce decree as to the issue of spousal support 
when the husband’s retirement, which was 
objectively reasonable, resulted in a bona fide 
change of circumstances; trial court properly 
considered the relevant factors. Bogan v. Bo- 
gan, 60 S.W.3d 721, 2001 Tenn. LEXIS 782 
(Tenn. 2001). 

Since T.C.A. § 36-5-101(d)(2) places limita- 
tions on a court’s ability to extend, or otherwise 
modify, its initial rehabilitative alimony award, 
it requires the court to make a finding that a 
substantial and material change in circum- 
stances exists before the court may modify the 
award; in determining whether a substantial 
and material change in circumstances exists, a 
trial court must take into consideration the 
same factors that it considered in arriving at its 
initial alimony award, including the factors 
enumerated in T.C.A. § 36-5-101(d)(1). Perry v. 
Perry, 114 S.W.3d 465, 2003 Tenn. LEXIS 725 
(Tenn. 2003). 

Father was not entitled to unilaterally 
modify his child support obligation upon the 
emancipation of his eldest child because he 
never sought any relief from the trial court; 
therefore, no notice was given to the mother as 
required under the Child Support Guidlines, 
and because no petition was filed, the father 
failed to establish that a significant variance 
existed to warrant modification. State ex rel. 
Nichols v. Songstad, 563 S.W.3d 868, 2018 
Tenn. App. LEXIS 265 (Tenn. Ct. App. May 17, 
2018). 


71. —Retroactive Modification. | 

T.C.A. § 36-5-101(a)(5) prevents both retro- 
active modification of child support orders and 
the interposition of traditional equitable de- 
fenses to the enforcement of such orders. Rut- 
ledge v. Barrett, 802 S.W.2d 604, 1991 Tenn. 
LEXIS 27 (Tenn. 1991). 

It was no error to decline to recalculate a 
father’s child support obligation pursuant to 
the parties’ contractual agreement because (1) 
the agreement lost its contractual nature when 
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merged into a divorce decree, and (2) a modifi- 
cation of the obligation prior to the filing of a 
modification petition was statutorily barred. 
Schwager v. Messer, — S.W.3d —, 2019 Tenn. 
App. LEXIS 477 (Tenn. Ct. App. Sept. 27, 2019). 


72. Power to Modify Foreign Decree. 

While it is true that a decree of a court of 
another state granting a divorce to a husband 
or wife with custody of the children is binding 
on the courts of this state, this rule is qualified 
by the proposition that if the children are 
domiciled in Tennessee and there is such a 
change in circumstances surrounding them as 
would call for action on the part of the local 
courts to protect them jurisdiction is assumed 
by the courts of this state. Dearing v. Dearing, 
50 Tenn. App. 394, 362 S.W.2d 45, 1962 Tenn. 
App. LEXIS 154 (Tenn. Ct. App. 1962). 

Where husband and wife were divorced in 
Georgia and husband moved to Tennessee, and 
wife sued in Tennessee for increase in support, 
courts of Tennessee acquired jurisdiction of the 
subject matter of complaint and jurisdiction of 
defendant by personal service of process, and 
increase ordered by chancery court was valid 
except as to order of annual increase due to rise 
in cost of living, such increase not being accu- 
rately predictable and since court could in- 
crease or decrease allowance on cause being 
shown. Parker v. Parker, 497 S.W.2d 572, 1973 
Tenn. LEXIS 466 (Tenn. 1973). 


73. Finality of Decree. 

Decrees under this section are final for the 
purpose of execution or appeal and are final as 
res judicata upon the facts then existing. Hicks 
v. Hicks, 26 Tenn. App. 641, 176 S.W.2d 371, 
1943 Tenn. App. LEXIS 117 (Tenn. Ct. App. 
1943). 

In cases of divorce where the custody and 
support of children are decreed such decrees 
become final in the sense that they are subject 
to execution, appealable and res judicata upon 
the facts then existing and are not merely 
interlocutory, but they are not final in the sense 
that they preclude a later decree in the same 
cause upon new or changed conditions requir- 
ing a change in the existing decree as to cus- 
tody. Darty v. Darty, 33 Tenn. App. 321, 232 
S.W.2d 59, 1949 Tenn. App. LEXIS 127 (Tenn. 
Ct. App. 1949). 

Mere fact that divorce decree providing for 
custody and support is retained in court for the 
purpose of future orders does not deprive such 
decree of its quality of finality. Damron v. Dam- 
ron, 212 Tenn. 14, 367 S.W.2d 476, 1963 Tenn. 
LEXIS 394 (1963). 

Ex-husband paying alimony under decree 
rendered before statute was declared unconsti- 
tutional was not making payments under any 
statute, constitutional or otherwise, but rather 
by virtue of a court decree from which no appeal 
was taken; and in accordance with the doctrine 
of res judicata, it made no difference whether 
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that decree was based upon good law or upon 
bad law, for if no appeal was taken therefrom, it 
could not subsequently be attacked because of 
some defect in the proceedings. Kolker v. Gelb, 
600 S.W.2d 728, 1980 Tenn. App. LEXIS 379 
(Tenn. Ct. App. 1980). 

Termination or modification of an alimony 
award after the divorce decree has become final 
depends on whether the original award is in 
solido or a lump sum contrasted with in futuro 
or periodic. Phillips v. Webster, 611 S.W.2d 591, 
1980 Tenn. App. LEXIS 405 (Tenn. Ct. App. 
1980). 

Alimony in solido is not subject to change 
after the decree becomes final. Phillips v. Web- 
ster, 611 S.W.2d 591, 1980 Tenn. App. LEXIS 
405 (Tenn. Ct. App. 1980). 


74, Jurisdiction to Enforce Decree. 

Where the chancery court in its decree of 
divorce made provisions for child support no 
other court had jurisdiction to enforce the pro- 
visions. Crane v. Crane, 26 Tenn. App. 227, 170 
S.W.2d 663, 1942 Tenn. App. LEXIS 44 (1942). 

Although a court may increase or decrease 
child support “on application of either party,” 
the power of the court to enforce an order of 
support is statutory and exists only during 
minority. Hawkins v. Hawkins, 797 S.W.2d 897, 
1990 Tenn. App. LEXIS 501 (Tenn. Ct. App. 
1990), appeal denied, — S.W.2d —, 1990 Tenn. 
LEXIS 384 (Tenn. Oct. 22, 1990). 


75. —Review of Action of Trial Court. 

There was no appeal from action of trial court 
in dismissing contempt proceeding against hus- 
band for alleged failure to comply with provi- 
sions of divorce decree as to child support. 
Plumb v. Plumb, 52 Tenn. App. 267, 372 S.W.2d 
771, 1962 Tenn. App. LEXIS 135 (Tenn. Ct. 
App. 1962). 


76. Death of Party. 

On the death of the husband or wife pending 
a suit for divorce or a suit for divorce and 
alimony, or pending the appeal, the suit abates 
and cannot be revived. The death pending ap- 
peal abates the suit and not merely the appeal. 
Maskall v. Maskall, 35 Tenn. 208, 1855 Tenn. 
LEXIS 41 (1855); Swan v. Harrison, 42 Tenn. 
534, 1865 Tenn. LEXIS 100 (1865); Owens v. 
Sims, 43 Tenn. 544, 1866 Tenn. LEXIS 85 
(1866). 

Where the husband filed a bill of review 
attacking a decree for alimony, and seeking to 
review and vacate it, and obtained a decree in 
his favor, from which the divorced wife ap- 
pealed, and pending the appeal, the husband 
died, such reviewing suit may be revived in the 
appellate court in the name of his personal 
representative. McCollum v. McCollum, 48 
Tenn. 565 (1871). 

Where in divorce proceedings custody of child 
was awarded to father and father was subse- 
quently killed, death of father did not defeat 
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jurisdiction of court in which divorce proceed- 
ing was brought to make suitable provision for 
custody of the child. Sutton v. Sutton, 220 Tenn. 
410, 417 S.W.2d 786, 1967 Tenn. LEXIS 422 
(1967). 

This section fixes no limitation upon the 
duration of the obligation that the court is 
authorized to impose upon the father or his 
property; therefore, a court, by its decree ren- 
dered in a divorce, may bind the husband’s 
estate after his death. Bringhurst v. Tual, 598 
S.W.2d 620, 1980 Tenn. App. LEXIS 355 (Tenn. 
Ct. App. 1980). 


77. —Effect on Alimony and Support. 

The right to alimony could not be enforced 
after the death of the husband. Swan v. Harri- 
son, 42 Tenn. 534, 1865 Tenn. LEXIS 100 
(1865). 

A suit for alimony does not survive, and the 
wife cannot, therefore, after the death of her 
husband, bring her bill against his personal 
representative, where she neglected to enforce 
her remedy in his lifetime. Even when a pro- 
ceeding has been commenced during his life, it 
abates at his death and cannot be carried on 
against his personal representative. Swan v. 
Harrison, 42 Tenn. 534, 1865 Tenn. LEXIS 100 
(1865); Owens v. Sims, 43 Tenn. 544, 1866 
Tenn. LEXIS 85 (1866). 

Divorce decree providing merely for monthly 
payments toward support of children did not 
charge former husband’s estate with liability to 
make such payments. In re Moore’s Estate, 34 
Tenn. App. 131, 234 S.W.2d 847, 1949 Tenn. 
App. LEXIS 142 (Tenn. Ct. App. 1949). 

Under this section, equity court has power to 
provide for support of minor children in manner 
binding upon father’s estate. In re Moore’s 
Estate, 34 Tenn. App. 131, 234 S.W.2d 847, 
1949 Tenn. App. LEXIS 142 (Tenn. Ct. App. 
1949). 

Where wife or child support payments are 
represented by contract and the divorce decree 
recognized the existence of the agreement and 
pronounces judgment so to speak thereon, such 
payment provisions survive the death of the 
husband. In re Estate of Kerby, 49 Tenn. App. 
329, 354 S.W.2d 814, 1961 Tenn. App. LEXIS 
115 (Tenn. Ct. App. 1961); Smith v. Phelps, 218 
Tenn. 369, 403 S.W.2d 747, 1966 Tenn. LEXIS 
573 (1966). 

The general rule is that a decree providing 
for monthly payments of alimony is abated or 
terminated upon death of husband in absence 
of some stipulation in the order that would 
require payments after death. Smith v. Phelps, 
218 Tenn. 369, 403 S.W.2d 747, 1966 Tenn. 
LEXIS 573 (1966). 

Where, in divorce action, agreement ap- 
proved by court provided for the payment of a 
monthly sum as alimony for a period of ten 
years, the estate of the husband was liable for 
such payments upon death of husband prior to 
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such 10 year period. Smith v. Phelps, 218 Tenn. 
369, 403 S.W.2d 747, 1966 Tenn. LEXIS 573 
(1966). 

The general rule in this state is that monthly 
payments of alimony provided for in a decree 
are abated or terminated upon the death of the 
husband in the absence of some stipulation in 
the order that would require payments after 
death. Bringhurst v. Tual, 598 S.W.2d 620, 1980 
Tenn. App. LEXIS 355 (Tenn. Ct. App. 1980). 

Alimony of ex-wife is continued, until she 
remarries or dies, from estate of ex-husband, 
reversing award of a lump sum. Edwards v. 
Edwards, 713 S.W.2d 642, 1986 Tenn. LEXIS 
834 (Tenn. 1986), cert. denied, 479 U.S. 1024, 
107 S. Ct. 868, 93 L. Ed. 2d 819, 1987 U.S. 
LEXIS 3 (1987). 


78. Remarriage of Party. 

Although remarriage of divorced wife did not 
ipso facto terminate former husband’s obliga- 
tion to pay alimony installments decreed, court 
had authority to grant relief from past due 
installments accruing after such remarriage. 
Daugherty v. Dixon, 41 Tenn. App. 623, 297 
S.W.2d 944, 1956 Tenn. App. LEXIS 104 (Tenn. 
Ct. App. 1956). 

Plaintiffs entitlement to alimony terminated 
when she began cohabiting with her present 
husband. In re Wilburn, 125 B.R. 759, 1991 
Bankr. LEXIS 443 (Bankr. E.D. Tenn. 1991). 

The statutory presumption created by T.C.A. 
§ 36-5-101(a)(3), that further spousal support 
is not needed when the recipient is living with 
“a third person,” is expressly made rebuttable 
by the terms of T.C.A. § 36-5-101(a)(3), and 
thus will not serve to cut off automatically the 
right to receive periodic alimony payments. 
Isbell v. Isbell, 816 S.W.2d 735, 1991 Tenn. 
LEXIS 366 (Tenn. 1991), superseded by statute 
as stated in, Gregory v. Gregory, — S.W.2d —, 
1995 Tenn. App. LEXIS 511 (Tenn. Ct. App. 
July 31, 1995), superseded by statute as stated 
in, Sommerville v. Sommerville, — S.W.2d —, 
1995 Tenn. App. LEXIS 551 (Tenn. Ct. App. 
Aug. 23, 1995), superseded by statute as stated 
in, Wiseman v. Wiseman, — S.W.2d —, 1997 
Tenn. App. LEXIS 528 (Tenn. Ct. App. July 28, 
1997). 

The presumption that the state of marriage 
in and of itself meets the economic needs of the 
female, or indeed of either spouse, is an anti- 
quated presumption that may not be indulged 
in modern society. It is an anachronism. The 
reality of today’s married society is that both 
husband and wife usually are employed. More- 
over, the remarriage may be to a spouse who 
earns less, is diseased, disabled, unemployed, 
retired, or just plain lazy. As a result, the 
remarriage may be a source of financial drain, 
not support. Isbell v. Isbell, 816 S.W.2d 735, 
1991 Tenn. LEXIS 366 (Tenn. 1991), super- 
seded by statute as stated in, Gregory v. 
Gregory, — S.W.2d —, 1995 Tenn. App. LEXIS 
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511 (Tenn. Ct. App. July 31, 1995), superseded 
by statute as stated in, Sommerville v. Sommer- 
ville, — S.W.2d —, 1995 Tenn. App. LEXIS 551 
(Tenn. Ct. App. Aug. 23, 1995), superseded by 
statute as stated in, Wiseman v. Wiseman, — 
S.W.2d —, 1997 Tenn. App. LEXIS 528 (Tenn. 
Ct. App. July 28, 1997). 


79. Limitations on Enforcement of Award. 
Divorced wife’s claim for past due install- 
ments of alimony from 1935 to date of her 
remarriage in 1938 would not be considered 
since such claim was stale and barred by the 
10-year limitation of § 28-3-110 where claim 
was not brought until 1956. Daugherty v. 
Dixon, 41 Tenn. App. 623, 297 S.W.2d 944, 1956 
Tenn. App. LEXIS 104 (Tenn. Ct. App. 1956). 


80. Power to Modify Judgment for Delin- 
quent Payment. 

Final judgments for delinquent alimony 
and/or support are not subject to forgiveness or 
modification in amount, whereas judgments 
less than final may be forgiven or modified 
under the general powers of a divorce court. 
Zeitlin v. Zeitlin, 544 S.W.2d 103, 1976 Tenn. 
App. LEXIS 231 (Tenn. Ct. App. 1976), super- 
seded by statute as stated in, Aubin v. Aubin, — 
S.W.2d —, 1989 Tenn. App. LEXIS 101 (1989), 
superseded by statute as stated in, State ex rel. 
Woody v. Morris, — S.W.2d —, 1990 Tenn. App. 
LEXIS 22 (1990). 


81. Minor Wife or Husband. 

Minors may prosecute or defend divorce ac- 
tions without the necessity of a guardian ad 
litem or next friend. Talley v. Talley, 51 Tenn. 
App. 622, 371 S.W.2d 152, 1962 Tenn. App. 
LEXIS 126 (Tenn. Ct. App. 1962). 

Where minor was complainant or petitioner 
in a divorce proceeding that was filed by her 
without intervention of guardian or next friend 
she was required to be treated as if she were an 
adult in subsequent proceedings in or growing 
out of that cause. Talley v. Talley, 51 Tenn. App. 
622, 371 S.W.2d 152, 1962 Tenn. App. LEXIS 
126 (Tenn. Ct. App. 1962). 


82. Relief from Judgment. 

Fact that husband paid part of periodic ali- 
mony payments after being threatened with 
contempt and waited 11 months after entry of 
divorce decree did not estop him from seeking 
relief from judgment where decree was entered 
by default and complaint did not contain prayer 
requesting alimony. Qualls v. Qualls, 589 
S.W.2d 906, 1979 Tenn. LEXIS 513 (Tenn. 
197 9), 


83. Previous Marriages of Same Parties. 
Occurrences during two previous marriages 
between the same parties were not pertinent in 
divorce suit relating to their marriage between 
the parties, as the previous decrees settled all 
issues then existing between the parties and 
they could not be resurrected in subsequent 
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proceeding. Flanagan v. Flanagan, 656 S.W.2d 
1, 1983 Tenn. App. LEXIS 594 (Tenn. Ct. App. 
1983). 


84. Military Retirement Benefits. 

When a marital dissolution agreement 
(MDA) divides military retirement benefits, the 
non-military spouse has a vested interest in his 
or her portion of those benefits as of the date of 
the court’s decree that cannot thereafter be 
unilaterally diminished by an act of the mili- 
tary spouse. Johnson v. Johnson, 37 S.W.3d 
892, 2001 Tenn. LEXIS 115 (Tenn. 2001). 

Trial court’s order allowing the cost of living 
allowance to be divided equally between the 
husband and wife was a proper clarification of 
its previous order, and not a modification of the 
original order; the ordinary meaning of “retire- 
ment” included cost of living allowances since 
there was no proof that such allowances were 
not amounts to which the retiree would ordi- 
narily be entitled as a result of retirement from 
the military. Bridges v. Bridges, 168 S.W.3d 
158, 2004 Tenn. App. LEXIS 785 (Tenn. Ct. 
App. 2004), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 398 (Tenn. May 2, 2005). 

Trial court did not err in setting aside its 
order of contempt against a husband because 
the order had no basis in law or fact; the 
husband had never been under an obligation to 
pay the wife alimony so he could not have been 
liable for an alimony arrearage or held in 
contempt of court for nonpayment and because 
the wife had not been awarded alimony in the 
original decree, the court had no authority to 
subsequently modify the decree to award ali- 
mony. Sellers v. Sellers, 221 S.W.3d 43, 2006 
Tenn. App. LEXIS 595 (Tenn. Ct. App. 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
86 (Tenn. 2006). 


85. Bankruptcy. 

A bankruptcy court may consider debtor’s 
current ability to pay insofar as it relates to 
continuing obligation where the debtor’s cir- 
cumstances have changed since assuming li- 
ability for joint marital debts. In re White, 55 
B.R. 878, 1985 Bankr. LEXIS 4790 (Bankr. E.D. 
Tenn. 1985). 

A discharge under 11 U.S.C. § 727 does not 
discharge in bankruptcy an individual debtor 
from any debt to a former spouse that is “actu- 
ally in the nature of alimony, maintenance, or 
support,” 11 U.S.C. § 528. The sixth circuit 
court of appeals in In re Calhoun, 715 F.2d 
1108, 1983 U.S. App. LEXIS 24391 (6th Cir. 
1983), established a four-part test for determin- 
ing dischargeability of such a debt, in which a 
more extensive inquiry is required than merely 
the application of state law factors. Frisbee v. 
Frisbee, 144 B.R. 839, 1992 Bankr. LEXIS 1284 
(Bankr. W.D. Tenn. 1992). 

Marital dissolution agreement clause stating 
that, with respect to each party’s responsibility 
for payment of certain debts and liabilities and 
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their obligation to hold the other harmless for 
the payment thereof, the parties understand 
and agree that their obligation is a nondis- 
chargeable debt under the Bankruptcy Code, 
had no effect on bankruptcy court’s determina- 
tion of nondischargeability under 11 U.S.C. 
§ 523. Light v. Adkins, 151 B.R. 458, 1992 
Bankr. LEXIS 2276 (Bankr. M.D. Tenn. 1992). 

Bankruptcy court lacked jurisdiction to sus- 
pend child support order pending state court 
appeal of transfer of custody where, because 
the Full Faith and Credit Act, 28 U.S.C. § 1738 
directed the court to refer to the preclusive law 
of Tennessee in this matter, the court relied on 
T.C.A. § 36-5-101(f) to conclude that it had no 
power to alter the order without the debtor’s 
filing of an action for modification; in addition, 
state court remedy existed for temporary sus- 
pension under Tenn. R. Civ. P. 62.03. In re Hurt, 
389 B.R. 551, 2008 Bankr. LEXIS 1775 (Bankr. 
W.D. Tenn. June 17, 2008). 

Debtor who declared Chapter 7 bankruptcy 
was allowed to exempt $56,000 in child support 
arrearages her ex-husband owed from credi- 
tors’ claims because the arrearages where ex- 
cluded from her bankruptcy estate under 11 
U.S.C.S. § 541; although courts were split over 
question of whether child support arrearages 
should be included as part of a custodial par- 
ent’s bankruptcy estate, under Tennessee law 
child support payments were paid to a custodial 
parent or other custodian of a child for the 
benefit of the child, and did not belong to the 
custodial parent or other custodian. In re Rush, 
582 B.R. 729, 2018 Bankr. LEXIS 571 (Bankr. 
E.D. Tenn. Mar. 1, 2018). 


86. Rehabilitation. 

The duty of rehabilitation, added by a 1984 
amendment to this section, is not imposed on 
alimony recipients claiming alimony pursuant 
to pre-1984 decrees. Hays v. Hays, 709 S.W.2d 
625, 1986 Tenn. App. LEXIS 2812 (Tenn. Ct. 
App. 1986); Dodd v. Dodd, 737 S.W.2d 286, 1987 
Tenn. App. LEXIS 2733 (Tenn. Ct. App. 1987). 

While in most cases only temporary support 
and maintenance should be awarded to an 
economically disadvantaged spouse until such 
time as he or she can be rehabilitated, where 
there is such relative economic disadvantage 
and rehabilitation is not feasible in consider- 
ation of all relevant factors, then the court may 
grant an order for support and maintenance on 
a long-term basis. Franklin v. Franklin, 746 
S.W.2d 715, 1987 Tenn. App. LEXIS 3101 
(Tenn. Ct. App. 1987). 

The provisions relative to rehabilitative ali- 
mony are in no way applicable to pre-1983 
decrees. Norvell v. Norvell, 805 S.W.2d 772, 
1990 Tenn. App. LEXIS 842 (Tenn. Ct. App. 
1990). 

By the terms of T.C.A. § 36-5-101(d) the 
provisions in T.C.A. § 36-5-101(a)(3) are appli- 
cable only to long-term, permanent alimony, 
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and not to temporary, rehabilitative support. 
Isbell v. Isbell, 816 S.W.2d 735, 1991 Tenn. 
LEXIS 366 (Tenn. 1991), superseded by statute 
as stated in, Gregory v. Gregory, — S.W.2d —, 
1995 Tenn. App. LEXIS 511 (Tenn. Ct. App. 
July 31, 1995), superseded by statute as stated 
in, Sommerville v. Sommerville, — S.W.2d —, 
1995 Tenn. App. LEXIS 551 (Tenn. Ct. App. 
Aug. 23, 1995), superseded by statute as stated 
in, Wiseman v. Wiseman, — S.W.2d —, 1997 
Tenn. App. LEXIS 528 (Tenn. Ct. App. July 28, 
1997). 

Where rehabilitative support is awarded, it 
may be made subject to conditions imposed by 
the court or agreed to by the parties. But where 
the rehabilitative award has been made for a 
fixed amount, the award must be considered 
nonmodifiable, even if it is to be paid in install- 
ments and not in a lump sum. Isbell v. Isbell, 
816 S.W.2d 735, 1991 Tenn. LEXIS 366 (Tenn. 
1991), superseded by statute as stated in, 
Gregory v. Gregory, — S.W.2d —, 1995 Tenn. 
App. LEXIS 511 (Tenn. Ct. App. July 31, 1995), 
superseded by statute as stated in, Sommer- 
ville v. Sommerville, — S.W.2d —, 1995 Tenn. 
App. LEXIS 551 (Tenn. Ct. App. Aug. 23, 1995), 
superseded by statute as stated in, Wiseman v. 
Wiseman, — 8.W.2d —, 1997 Tenn. App. LEXIS 
528 (Tenn. Ct. App. July 28, 1997). 

A trial court cannot reopen an award of 
rehabilitative alimony unless the court has 
expressly retained the right to modify the 
award. Campbell v. Campbell, 832 S.W.2d 31, 
1991 Tenn. App. LEXIS 955 (Tenn. Ct. App. 
1991), appeal denied, 1992 Tenn. LEXIS 289 
(Tenn. Mar. 23, 1992). 

The granting of alimony in futuro requires a 
threshold determination by the trial judge that, 
considering all relevant factors, rehabilitation 
of the economically disadvantaged spouse is not 
feasible. Storey v. Storey, 835 S.W.2d 593, 1992 
Tenn. App. LEXIS 47 (Tenn. Ct. App. 1992). 

T.C.A. § 36-5-101(d) of this section, as 
amended in 1989, does not apply retroactively 
to alimony awards made prior to 1984, to the 
extent that it allows courts to terminate ali- 
mony payments because an alimony recipient 
has been rehabilitated or has had time for 
rehabilitation. McCarty v. McCarty, 863 S.W.2d 
716, 1992 Tenn. App. LEXIS 816 (Tenn. Ct. 
App. 1992). 

T.C.A. § 36-5-101 clearly reflects a bias in 
favor of rehabilitative alimony; however, it is 
also clear that rehabilitative alimony is favored 
only where rehabilitation is feasible. Mitts v. 
Mitts, 39 S.W.3d 142, 2000 Tenn. App. LEXIS 
537 (Tenn. Ct. App. 2000), review or rehearing 
denied, 39 S.W.3d 142, 2001 Tenn. LEXIS 201 
(Tenn. 2001). 

Where only a relatively small amount of 
marital property was awarded to wife and she 
had been absent from the workforce for 23 
years, lacked liquid assets or an income stream, 
and her plans for successfully reentering the 
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workforce were indefinite, four years of reha- 
bilitative alimony, as opposed to 14 months, 
was appropriate despite the fact that wife was 
46 years old and in good health. Mitts v. Mitts, 
39 S.W.3d 142, 2000 Tenn. App. LEXIS 537 
(Tenn. Ct. App. 2000), review or rehearing de- 
nied, 39 S.W.3d 142, 2001 Tenn. LEXIS 201 
(Tenn. 2001). 


87. Contempt. 

Pursuant to T.C.A. § 36-5-101(f)(3), although 
a trial court erred in finding that a father’s 
failure to make child support payments was 
contempt where the nonpayment was due to 
loss of a job and not anything that was willful, 
he was still obligated to pay the arrears that 
were owed. Reeder v. Reeder, 375 S.W.3d 268, 
2012 Tenn. App. LEXIS 126 (Tenn. Ct. App. 
Feb. 24, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 440 (Tenn. June 20, 2012). 


88. Costs and Fees. 

Father was correct that the mother cited no 
other authority to support the designation of 
the special master’s fee as child support. How- 
ever, per case precedent, fees such as the fee of 
a guardian ad litem were properly assessed as 
costs, and in modifying the trial court’s judg- 
ment, the appellate court held the special mas- 
ter’s fee could be properly designated as costs. 
Johnston v. Houston, 170 S.W.3d 573, 2004 
Tenn. App. LEXIS 887 (Tenn. Ct. App. 2004). 

Upon the parties’ divorce, the trial court did 
not err by awarding the wife attorney fees, and 
considering the appropriate factors under 
T.C.A. § 36-5-101(d), the court noted that the 
husband made $70,000 a year and the wife had 
no salary; based upon the division of property, 
requiring the wife to pay all of her own attorney 
fees would have depleted her resources, and on 
appeal the parties were each ordered to pay 
one-half of the costs. Riggs v. Riggs, 250 S.W.3d 
453, 2007 Tenn. App. LEXIS 709 (Tenn. Ct. 
App. Nov. 16, 2007). 

Mother was entitled to attorney’s fees in 
defending a father’s appeal regarding his child 
support obligation because the trial court mis- 
interpreted the law of the case on remand by 
limiting its review only to the father’s actual 
income for a specific period of time and not 
considering other child support variables and 
the father was in a better position to bear the 
burden of the costs; there was no doubt the 
father owed a child support arrearage. In re 
Jaiden C.W., 420 S.W.3d 138, 2013 Tenn. App. 
LEXIS 270 (Tenn. Ct. App. Apr. 11, 2013). 


89. Appeal. 

In determining a father’s child support obli- 
gation, a trial court misinterpreted the law of 
the case on remand by limiting its review only 
to the father’s actual income for a specific 
period of time and not considering other child 
support variables because the gravamen of the 
appellate court’s opinion was that the parties’ 
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actual circumstances should dictate the calcu- 
lation of the support obligation. In re Jaiden 
C.W., 420 S.W.3d 13, 2013 Tenn. App. LEXIS 
270 (Tenn. Ct. App. Apr. 11, 2013). 


90. Bond. 

Because the trial court did not properly en- 
sure that a father possessed the key to his 
prison cell, the trial court violated the father’s 
right to due process; the trial court had no 
competent evidence of what the father actually 
owed in child support or any evidence of the 
father’s ability to pay the arrearage. State ex 
rel. Haynes v. Daugherty, — S.W.3d —, 2019 
Tenn. App. LEXIS 449 (Tenn. Ct. App. Sept. 10, 
2019), review denied and ordered not pub- 
lished, State ex rel. Haynes v. Daugherty, — 
S.W.3d —, 2020 Tenn. LEXIS 79 (Tenn. Feb. 19, 
2020). 

Because a trial court had no rational basis for 
making it more difficult for a father, a defen- 
dant in a civil child support enforcement action, 
to obtain pretrial release than a criminal defen- 
dant, requiring a cash-only bond violated the 
father’s right to equal protection of the law 
under both the state and federal constitutions; 
a trial court’s discretion to require a cash-only 
appearance bond is constrained by the equal 
protection guarantees of the United States and 
Tennessee Constitutions. State ex rel. Haynes 
v. Daugherty, — S.W.3d —, 2019 Tenn. App. 
LEXIS 449 (Tenn. Ct. App. Sept. 10, 2019), 
review denied and ordered not published, State 
ex rel. Haynes v. Daugherty, — S.W.3d —, 2020 
Tenn. LEXIS 79 (Tenn. Feb. 19, 2020). 

Defendants in child support enforcement ac- 
tions, by virtue of their alleged wrong, pose no 
risk of danger to the public, and a civil defen- 
dant not facing the possibility of a prison sen- 
tence upon conviction has less incentive to flee 
than a criminal defendant; considering the civil 
contemnor’s risk to the community and incen- 
tive to flee, it is illogical to make it more 
difficult for a defendant in a child support 
enforcement action to secure pretrial release 
than it for a criminal defendant. State ex rel. 
Haynes v. Daugherty, — S.W.3d —, 2019 Tenn. 
App. LEXIS 449 (Tenn. Ct. App. Sept. 10, 2019), 
review denied and ordered not published, State 
ex rel. Haynes v. Daugherty, — S.W.3d —, 2020 
Tenn. LEXIS 79 (Tenn. Feb. 19, 2020). 

Trial court’s discretion to require a cash-only 
bond is constrained by the due process guaran- 
tees of the United States and Tennessee Con- 
stitutions. State ex rel. Haynes v. Daugherty, — 
S.W.3d —, 2019 Tenn. App. LEXIS 449 (Tenn. 
Ct. App. Sept. 10, 2019), review denied and 
ordered not published, State ex rel. Haynes v. 
Daugherty, — S.W.3d —, 2020 Tenn. LEXIS 79 
(Tenn. Feb. 19, 2020). 

Trial court exceeded its discretion when it 
required the immediate forfeiture of a cash- 
only appearance bond because its decision to 
require a cash-only bond at the maximum 
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amount allowed, which was to be forfeited im- 
mediately upon payment, was not based on a 
proper application of the statute, nor was it 
supported by an evidentiary foundation. State 
ex rel. Haynes v. Daugherty, — S.W.3d —, 2019 
Tenn. App. LEXIS 449 (Tenn. Ct. App. Sept. 10, 
2019), review denied and ordered not pub- 
lished, State ex rel. Haynes v. Daugherty, — 
S.W.3d —, 2020 Tenn. LEXIS 79 (Tenn. Feb. 19, 
2020). 

In order to comport with the Equal Protec- 
tion guarantees of both the United States and 
Tennessee Constitutions in a child support en- 
forcement action, the court must follow the 
applicable bail statutes set forth in the Release 
from Custody and Bail Reform Act of 1978 
unless the bail statute or statutes conflict with 
T.C.A. § 36-5-101(f)(2), in which case § 36-5- 
101(f)(2) controls; this mandate includes T.C.A. 
§§ 40-11-122 and 40-11-118. State ex rel. 
Haynes v. Daugherty, — S.W.3d —, 2019 Tenn. 
App. LEXIS 449 (Tenn. Ct. App. Sept. 10, 2019), 
review denied and ordered not published, State 
ex rel. Haynes v. Daugherty, — S.W.3d —, 2020 
Tenn. LEXIS 79 (Tenn. Feb. 19, 2020). 

When the “Order of Attachment” was issued 
there was no basis for the trial court to order 
the forfeiture of the bond because the father 
had not failed to appear, and the trial court did 
not have competent evidence before it to deter- 
mine whether the father had failed without 
good cause to comply with the order of support. 
State ex rel. Haynes v. Daugherty, — S.W.3d —, 
2019 Tenn. App. LEXIS 449 (Tenn. Ct. App. 
Sept. 10, 2019), review denied and ordered not 
published, State ex rel. Haynes v. Daugherty, — 
S.W.3d —, 2020 Tenn. LEXIS 79 (Tenn. Feb. 19, 
2020). 

Trial court violated a father’s constitutional 
rights because it imposed a cash-only appear- 
ance bond after the father arrested and incar- 
cerated pursuant to an order of attachment; the 
trial court erred by not considering the consti- 
tutional constraints in requiring a cash-only 
bond. State ex rel. Haynes v. Daugherty, — 
S.W.3d —, 2019 Tenn. App. LEXIS 449 (Tenn. 
Ct. App. Sept. 10, 2019), review denied and 
ordered not published, State ex rel. Haynes v. 
Daugherty, — S.W.3d —, 2020 Tenn. LEXIS 79 
(Tenn. Feb. 19, 2020). 

Statute clearly establishes two conditions 
precedent to forfeiture of a bond, and because 
the statute states that the bonds may be for- 
feited, a forfeiture of a bond is not mandated. 
State ex rel. Haynes v. Daugherty, — S.W.3d —, 
2019 Tenn. App. LEXIS 449 (Tenn. Ct. App. 
Sept. 10, 2019), review denied and ordered not 
published, State ex rel. Haynes v. Daugherty, — 
S.W.3d —, 2020 Tenn. LEXIS 79 (Tenn. Feb. 19, 
2020). 

Trial court erred in requiring a cash-only 
appearance bond because it misconstrued and 
misapplied subsection (f)(2); the cash-only “ap- 
pearance bond” was used as a means to collect 
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the father’s child support arrearage, to coerce 
his compliance, instead of assuring his appear- 
ance at future court hearings, and the trial 
court set the “appearance bond” at the amount 
of the alleged arrears and ordered that the cash 
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rel. Haynes v. Daugherty, — S.W.3d —, 2019 
Tenn. App. LEXIS 449 (Tenn. Ct. App. Sept. 10, 
2019), review denied and ordered not pub- 
lished, State ex rel. Haynes v. Daugherty, — 
S.W.3d —, 2020 Tenn. LEXIS 79 (Tenn. Feb. 19, 


bond be forfeited immediately upon payment 


: ; 2020). 
and applied to the child support order. State ex 


36-5-102. Portion of spouse’s estate decreed to spouse entitled to 
alimony or support — Maintenance of minor custodial 
parent. 


(a) In cases where the court orders alimony or child support in accordance 
with §§ 36-5-101 and 36-5-121, the court may decree to the spouse who is 
entitled to such alimony or child support such part of the other spouse’s real 
and personal estate as it may think proper. In doing so, the court may have 
reference and look to the property that either spouse received by the other at 
the time of the marriage, or afterwards, as well as to the separate property 
secured to either by marriage contract or otherwise. 

(b) In addition to child support, a judge may require the noncustodial adult 
parent, who is not the legal spouse of the custodial parent, to pay an amount 
for the maintenance and support of the custodial parent if the custodial parent 
of the child is a minor. Such amount shall be determined by the court based on 
the noncustodial parent’s ability to pay and shall be in addition to any 
court-ordered child support. Any order requiring the noncustodial parent to 
pay an additional amount for the maintenance and support of the custodial 
parent shall continue to be effective after the custodial parent reaches eighteen 
(18) years of age if the custodial parent is in high school. Such order shall 
continue until the custodial parent marries or graduates from high school or 
until the class of which the custodial parent is a member when the custodial 
parent attains eighteen (18) years of age graduates, whichever occurs first. As 
used in this subsection (b), “maintenance and support of the custodial parent” 
may also include counseling and other special medical services needed by the 
custodial parent. 


Law Reviews. 

Tennessee Law and the Equal Rights Amend- 
ment: Domestic Relations, 3 Mem. St. U.L. Rev. 
312 (1972). 


History. 

Code 1858, § 2469 (deriv. Acts 1841-1842, ch. 
1388, § 2); Shan., § 4222; Code 1932, § 8447; 
Acts 1979, ch. 339, § 2; T.C.A. (orig. ed.), § 36- 
821; Acts 1997, ch. 134, § 1; 1998, ch. 1018, 
§ 1; 2005, ch. 287, § 3. 


Cross-References. 
Privilege tax on recordation of divorce decree 
adjusting property rights, § 67-4-409. 
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1. Constitutionality of Former Law. 

This section, which, as written prior to the 
1979 amendment, provided for alimony and 
support awards only to wives, created a gender- 
based classification with no rational relation to 
legitimate government interests and was viola- 
tive of the equal protection guarantees of both 
state and federal constitutions. Mitchell v. 
Mitchell, 594 S.W.2d 699, 1980 Tenn. LEXIS 
421 (Tenn. 1980). 

This section as it existed prior to the 1979 
amendment was in contravention of Tenn. 
Const., art. I and art. XI, § 8 as well as the 
Equal Protection Clause of the United States 
Constitution. Kolker v. Gelb, 600 S.W.2d 728, 
1980 Tenn. App. LEXIS 379 (Tenn. Ct. App. 
1980). 


2. Construction. 

The word “may” cannot be interpreted to 
mean “shall,” but the court may not exercise 
arbitrary discretion and, where the facts bring 
the case within the purpose of the allowance of 
alimony, it is the duty of the court to allow it. 
Williams v. Williams, 146 Tenn. 38, 236 S.W. 
938, 1921 Tenn. LEXIS 2 (1922). 

There was nothing in the 1959 amendment to 
§ 36-4-121 enlarging the scope of that section 
that had the effect of repealing this section 
whether directly or by implication. Wither- 
spoon v. Witherspoon, 55 Tenn. App. 484, 402 
S.W.2d 492, 1965 Tenn. App. LEXIS 293 (Tenn. 
Ct. App. 1965). 


3. Application. 

The provisions in this section obviously were 
intended to apply only to divorces from the 
bonds of matrimony. Chenault v. Chenault, 37 
Tenn. 248, 1857 Tenn. LEXIS 116 (1856); Bog- 
gers v. Boggers, 65 Tenn. 299, 1873 Tenn. 
LEXIS 349 (1873); Howell v. Thompson, 95 
Tenn. 396, 32 S.W. 309, 1895 Tenn. LEXIS 107 
(1895). 

This section did not apply to petition by wife’s 
counsel to recover attorney fee against husband 
after parties became reconciled. Haynes v. 
Haynes, 192 Tenn. 486, 241 S.W.2d 540, 1951 
Tenn. LEXIS 291 (1951). 

Court did not have authority to award any 
part of former husband’s alleged interest to 
wife in lieu of monthly alimony payments after 
decree for absolute divorce had become final. 
Johnson v. Johnson, 51 Tenn. App. 205, 366 
S.W.2d 141, 1962 Tenn. App. LEXIS 104 (Tenn. 
Ct. App. 1962). 

The party obtaining the divorce should not be 
left in a worse financial situation than he or she 
had before the opposite party’s misconduct 
brought about the divorce. Shackleford v. 
Shackleford, 611 S.W.2d 598, 1980 Tenn. App. 
LEXIS 408 (Tenn. Ct. App. 1980), superseded 
by statute as stated in, Jones v. Jones, — 
S.W.2d —, 1990 Tenn. App. LEXIS 664 (Tenn. 
Ct. App. Sept. 21, 1990). 
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Alimony in solido should not be awarded out 
of an expectation of future earnings. Aleshire v. 
Aleshire, 642 S.W.2d 729, 1981 Tenn. App. 
LEXIS 460 (Tenn. Ct. App. 1981), superseded 
by statute as stated in, Andrews v. Susie Hea- 
sook Cho Andrews, 344 S.W.3d 321, 2010 Tenn. 
App. LEXIS 553 (Tenn. Ct. App. Aug. 31, 2010), 
superseded by statute as stated in, Tippens- 
Florea v. Florea, — S.W.3d —, 2012 Tenn. App. 
LEXIS 361 (Tenn. Ct. App. May 31, 2012). 

There is no question that fault and need are 
to be considered in determining alimony in 
solido. Fisher v. Fisher, 648 S.W.2d 244, 1983 
Tenn. LEXIS 632 (Tenn. 1983). 


4. Contents of Petition. 

Although the levy of an attachment against 
real estate within the jurisdiction of the court of 
a nonresident husband who is served only con- 
structively is not a prerequisite to a valid 
decree for alimony, the petition must disclose 
that the wife intends to take the realty as 
alimony. Terrell v. Terrell, 192 Tenn. 317, 241 
S.W.2d 411, 1951 Tenn. LEXIS 407 (1951). 

In divorce proceeding by wife where there 
was no personal service on husband or attach- 
ment of real estate a decree vesting in wife the 
husband’s interest in real estate “as alimony” 
was void where petition merely stated that wife 
intended to take husband’s equity in real estate © 
on account of payments made by her on mort- 
gage. Terrell v. Terrell, 192 Tenn. 317, 241 
S.W.2d 411, 1951 Tenn. LEXIS 407 (1951). 


5. Award. 

In case of a divorce a vinculo procured at the 
suit of the wife the court may vest in the wife 
absolutely a specific portion of the real or per- 
sonal estate of the husband. Hamby v. North- 
cut, 25 Tenn. App. 11, 149 S.W.2d 484, 1940 
Tenn. App. LEXIS 87 (Tenn. Ct. App. 1940); 
Witherspoon v. Witherspoon, 55 Tenn. App. 484, 
402 S.W.2d 492, 1965 Tenn. App. LEXIS 293 
(Tenn. Ct. App. 1965). 

This section empowers the court in a divorce 
proceeding to award the wife part or all of the 
husband’s real estate as alimony. Terrell v. 
Terrell, 192 Tenn. 317, 241 S.W.2d 411, 1951 
Tenn. LEXIS 407 (1951); Rains v. Rains, 58 
Tenn. App. 214, 428 S.W.2d 650, 1968 Tenn. 
App. LEXIS 295 (Tenn. Ct. App. 1968). 

Where both parties are before the court in 
personam and the real property within the 
territorial jurisdiction of the court and reason- 
ably identified in the pleadings, there is no 
question of the authority of the court to decree 
proper distribution of the property pursuant to 
the statute. Rains v. Rains, 58 Tenn. App. 214, 
428 S.W.2d 650, 1968 Tenn. App. LEXIS 295 
(Tenn. Ct. App. 1968). 


6. —Amount and Extent. 

In general, it is not usual to allow the wife 
more than one half of the husband’s estate as 
alimony, after making proper deduction for his 
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indebtedness existing before the divorce; but 
each case must be governed by its own circum- 
stances. Stillman v. Stillman, 66 Tenn. 169, 
1874 Tenn. LEXIS 102 (1874). See Chunn v. 
Chunn, 19 Tenn. 131, 1838 Tenn. LEXIS 34 
(1838); Toncray v. Toncray, 123 Tenn. 476, 131 
S.W. 977, 1910 Tenn. LEXIS 18, 34 L.R.A. (n.s.) 
1106, 1912C Ann. Cas. 284 (1910). 

This section and § 36-5-101 do not make any 
distinction between the two classes of divorce, 
but it is better practice where a divorce from 
bed and board is granted to decree the wife a 
life estate in the husband’s land rather than the 
fee. Edwards v. Edwards, 8 Tenn. Civ. App. 482 
(1918). 

Upon absolute divorce obtained by the wife, 
she is entitled to a fair portion of the husband’s 
estate for her suitable support, the amount to 
be determined according to the circumstances 
of the parties and the facts of the particular 
case. Williams v. Williams, 146 Tenn. 38, 236 
S.W. 938, 1921 Tenn. LEXIS 2 (1922). 

Circumstances of acquisition, maintenance 
or improvement of property may create equities 
between the parties that the court is authorized 
to adjust as an incident to the divorce decree. 
Rains v. Rains, 58 Tenn. App. 214, 428 S.W.2d 
650, 1968 Tenn. App. LEXIS 295 (Tenn. Ct. 
App. 1968). 

Where all of real property awarded to wife in 
divorce proceeding was received by the parties 
from wife’s father by gift or purchase, wife 
assisted in or completely performed all im- 
provements on the property and during six 
years of desertion wife completely supported 
minor child without any real assistance from 
husband who was gainfully employed and 
where husband’s claim of present disability 
was not sustained, trial court did not abuse its 
discretion in awarding entire amount of the 
real property to wife. Rains v. Rains, 58 Tenn. 
App. 214, 428 S.W.2d 650, 1968 Tenn. App. 
LEXIS 295 (Tenn. Ct. App. 1968). 

Only under unusual circumstances do the 
courts allow over one half of a husband’s prop- 
erty to the wife as alimony. Elias v. Elias, 61 
Tenn. App. 692, 457 S.W.2d 612, 1969 Tenn. 
App. LEXIS 302 (Tenn. Ct. App. 1969). 

Trial court must weigh all relevant facts 
including the obligations of both parties in 
awarding alimony and adjusting property in- 
terests. Newberry v. Newberry, 493 S.W.2d 99, 
1973 Tenn. App. LEXIS 310 (Tenn. Ct. App. 
1972). 

The court had authority to award as alimony 
or child support all or any part of an ownership 
interest in real estate; implicit in authority to 
award the entire such ownership interest was 
also the authority to award a security interest 
in such property. In re Shumate, 39 B.R. 808, 
1984 Bankr. LEXIS 5780 (Bankr. E.D. Tenn. 
1984). 

Inherent in the authority to divest an entire 
ownership interest is also the power to divest 
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and award the beneficial interest therein. In re 
Elrod, 42 B.R. 468, 1984 B.R. LEXIS 5206 
(Bankr. E.D. Tenn. 1984). 

Even though a spouse has no property, such 
spouse may be required to support the other 
spouse to the extent of the needs of the needy 
spouse and the capacity or ability of the sup- 
porting spouse. Hall v. Hall, 772 S.W.2d 432, 
1989 Tenn. App. LEXIS 11 (Tenn. Ct. App. 
1989). 


7. Wife’s Property — Consideration. 

In fixing the amount of the alimony or sepa- 
rate maintenance allowed the wife, the court 
should have reference to the property that the 
husband received from his wife at the time of 
their marriage, or afterwards, as well as to the 
separate property secured to her by marriage 
contract or otherwise. Swan v. Harrison, 42 
Tenn. 534, 1865 Tenn. LEXIS 100 (1865). 

While a husband cannot be entirely freed 
from contributing to his wife’s support upon the 
granting of a divorce because of her ownership 
of property, yet, under express provisions of 
this section, the extent of her separate estate 
shall be taken into consideration, and the 
amount to be set apart to her may be reduced 
below what it would otherwise be, because of 
her ownership of an estate of her own. Williams 
v. Williams, 146 Tenn. 38, 236 S.W. 938, 1921 
Tenn. LEXIS 2 (1922). 

In awarding alimony trial court should con- 
sider extent, if any, wife contributed to hus- 
band’s estate. Newberry v. Newberry, 493 
S.W.2d 99, 1973 Tenn. App. LEXIS 310 (Tenn. 
Ct. App. 1972). 


8. Estate Not Owned by Husband — Effect 
of Decree on. 

A decree in a divorce case purporting to 
transfer to the wife a vested remainder interest 
of the husband in certain land does not convey 
anything where his sole interest is a contingent 
remainder, and this defect is not cured by a 
further description including any other prop- 
erty or estate of the defendant husband. 
Scruggs v. Mayberry, 135 Tenn. 586, 188 S.W. 
207, 1915 Tenn. LEXIS 197 (1915). 


9. Fraudulent Conveyance. 

Where dismissal of wife’s suit for divorce was 
procured by fraud on the part of the husband, a 
conveyance by the husband after such dis- 
missal, made to defeat the wife’s right of ali- 
mony, was void. Brooks v. Caughran, 40 Tenn. 
464, 1859 Tenn. LEXIS 131 (1859). 

The husband’s fraudulent conveyance or as- 
signment made to defeat alimony in which 
fraudulent design the grantee participated is 
void as to the wife, and will not even stand good 
for the purchase money advanced on the same, 
or responsibilities assumed on account of it, 
though it may be valid as against the husband’s 
creditors, and such conveyance may be set 
aside at the instance of the wife, and the 
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property subjected to the payment of her ali- 
mony. Brooks v. Caughran, 40 Tenn. 464, 1859 
Tenn. LEXIS 131 (1859); Boils v. Boils, 41 Tenn. 
284, 1860 Tenn. LEXIS 64 (1860); Nix v. Nix, 57 
Tenn. 546, 1873 Tenn. LEXIS 257 (1873); Wil- 
hoit v. Castell, 62 Tenn. 419, 1874 Tenn. LEXIS 
72 (1874); Cunningham v. Campbell, 3 Cooper’s 
Tenn. Ch. 708 (1878); Taylor v. Taylor, 6 Tenn. 
Civ. App. (6 Higgins) 268 (1915). 


10. Collateral Proceedings. 

In collateral proceedings all presumptions 
are favorable to the validity of a divorce decree 
by which the property of the husband is decreed 
to the wife as part of alimony and the parties 
thereto are bound thereby and will not be heard 
to question its efficacy to divest and vest title 
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according to its terms. Hamby v. Northcut, 25 
Tenn. App. 11, 149 S.W.2d 484, 1940 Tenn. App. 
LEXIS 87 (Tenn. Ct. App. 1940). | 


11. Discretion of Court. 

There are no hard and fast rules that will 
guarantee the parties to a divorce will get a fair 
share of their property on dissolution of the 
marriage. In fact, the courts have laid down 
only general rules and, in general, have left it to 
the discretion of the trial judge. Shackleford v. 
Shackleford, 611 S.W.2d 598, 1980 Tenn. App. 
LEXIS 408 (Tenn. Ct. App. 1980), superseded 
by statute as stated in, Jones v. Jones, — 
S.W.2d —, 1990 Tenn. App. LEXIS 664 (Tenn. 
Ct. App. Sept. 21, 1990). 


36-5-103. Enforcement of decree for alimony and support. 


(a)(1) In addition to the remedies in part 5 of this chapter, the court shall 
enforce its orders and decrees by requiring the obligor to post a bond or give 
sufficient personal surety under § 36-5-101(f)(2) to secure past, present, and 
future support, unless the court finds that the payment record of the obligor 
parent, the availability of other remedies and other relevant factors make 
the bond or surety unnecessary. 

(2) The court may enforce its orders and decrees by sequestering the rents 
and profits of the real estate of the obligor against whom such order or decree 
was issued, if such obligor has any, and such obligor’s personal estate and 
choses in action, and by appointing a receiver thereof, and from time to time 
causing the same to be applied to the use of the obligee and the children, or 
by such other lawful means the court deems necessary to assure compliance 
with its orders, including, but not limited to, the imposition of a lien against 
the real and personal property of the obligor. 

(b) In intrastate cases, jurisdiction to modify, alter or enforce orders or 
decrees for the support of children shall be determined in accordance with 
parts 30 and 31 of this chapter. 

(c) A prevailing party may recover reasonable attorney’s fees, which may be 
fixed and allowed in the court’s discretion, from the nonprevailing party in any 
criminal or civil contempt action or other proceeding to enforce, alter, change, 
or modify any decree of alimony, child support, or provision of a permanent 
parenting plan order, or in any suit or action concerning the adjudication of the 
custody or change of custody of any children, both upon the original divorce 
hearing and at any subsequent hearing. 

(d) No state court order shall preclude the department of human services 
from implementing federal requirements for the interception of federal income 
tax refunds of an obligor for the payment of arrearages of child support. 

(e)(1) The commissioner of human services is expressly authorized to issue 

an administrative order of income assignment to the commissioner of labor 

and workforce development against any wages or wage benefits to which an 
obligor is entitled. Such administrative order shall be based upon and issued 
pursuant to an order from a court of competent jurisdiction or pursuant to 

state or local law, shall be deemed to be legal process in the nature of a 

garnishment pursuant to 42 U.S.C. § 659(i)(5), and shall direct the payment 
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of child or spousal support by an obligor parent. 

(2) Administrative orders of income assignment issued pursuant to the 
authority of this part may, in the discretion of the commissioner of human 
services, be delivered to a representative of the commissioner for the purpose 
of execution, and such representative shall have the power and authority to 
levy and execute such administrative order. 

(3) The administrative order of income assignment authorized by this 
section may be directed to, and effectively served upon, the commissioner of 
labor and workforce development by electronically transmitted data to 
compel the assignment of unemployment benefits in order to satisfy the legal 
obligation of obligor parents to provide child support payments. The trans- 
mission of any such order by the commissioner of human services shall be 
certification by the commissioner of the existence of the underlying court 
order and that the procedural requirements for notice to the obligor parent 
as required by part 5 of this chapter have been satisfied. The administrative 
order shall show the amount to be deducted from the obligor’s unemploy- 
ment compensation benefits by the department of labor and workforce 
development so as to comply with the underlying court order, and with any 
applicable statutes, rules, regulations, or inter-departmental agreements 
and, when necessary, the order shall contain the last known address of the 
obligor parent. 

(4) The state child support enforcement computer system records shall be 
the official records of child support orders and child support-related spousal 
support orders and payment records for purposes of this subsection (e). 

(5) If it is determined that the department of labor and workforce 
development has erroneously or wrongfully withheld benefits from an 
individual and delivered such benefits to the department of human services 
pursuant to a commissioner’s order of income assignment, the department of 
human services will pay the correct amount to the individual to correct the 
erroneous payment. 

(f)(1)(A) Every three (3) years, upon request of the custodial or noncustodial 
parent, or any other caretaker of the child, or, if there is an assignment of 
support pursuant to title 71, chapter 3, part 1, upon the request of the 
department or upon the request of the custodial or noncustodial parent, or 
of any other caretaker of the child, then, in any support order subject to 
enforcement under Title IV-D of the Social Security Act (42 U.S.C. § 651 
et seq.), the department shall review, and, if appropriate, seek an adjust- 
ment of the order in accordance with child support guidelines established 
pursuant to § 36-5-101(e) without a requirement for proof or showing of 
any other change in circumstances. If, at the time of the review, there is a 
“significant variance,” as defined by the department’s child support 
guidelines, between the current support order and the amount that would 
be ordered under the department’s child support guidelines, the depart- 
ment shall seek an adjustment of the order. 

(B) In the case of a request for review that is made between three-year 
cycles, the department shall review, and, if the requesting party demon- 
strates to the department that there has been a substantial change in 
circumstances, then the department shall seek an adjustment to the 
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support order in accordance with the guidelines established pursuant to 

§ 36-5-101(e); provided, that if the department becomes aware at any time 

of a change in circumstances of either party to a Title IV-D child support 

case, then the department may review and seek an adjustment to the 
support obligation to the extent required by the child support guidelines. 

For purposes of this subsection (f), a “substantial change in circumstances” 

is a “significant variance,” as defined by the department’s child support 

guidelines, between the amount of the current order and the amount that 
would be ordered under the department’s child support guidelines. 

(C) The review and adjustment in subdivisions (f)(1)(A) and (B) may be 
conducted by the court, or by the department by issuance of an adminis- 
trative order by the department or its contractors. 

(2) As an alternative to the method described in subdivision (f)(1) for 
review and adjustment, the child support order may be reviewed, and the 
order may be adjusted by an administrative order issued by the department 
or its contractors by: 

(A) Applying a cost-of-living adjustment to the order in accordance with 
a formula developed by the department; or 

(B) Using automated methods, including automated comparisons with 
wage data to identify orders eligible for review, conduct the review, 
identify orders eligible for adjustment, and apply the appropriate adjust- 
ment to the orders eligible for adjustment based upon a threshold 
developed by the department. 

(3) The methods for adjustment of orders of support by issuance of an 
administrative order pursuant to this section shall be promulgated in the 
department’s rules. 

(4) The department shall give written notice to the obligor and obligee 
that a review of the order of support has been initiated. 

(5) The department shall give written notice to the obligor and obligee of 
the review findings. If the department elects to seek the adjustment of the 
support order by issuance of an administrative order instead of by judicial 
order, notice of the proposed administrative adjustment to the order of 
support shall be sent to the last known addresses of the obligor and obligee 
thirty (30) calendar days prior to the issuance of the administrative order 
adjusting the order of support pursuant to the same procedures for service of 
administrative orders described in § 36-5-807. 

(6)(A) The obligor and obligee shall have the right to contest the proposed 
administrative adjustment to the order of support within thirty (30) days 
of the mailing date of the notice of the proposed administrative adjustment 
to the order of support by filing a motion for a hearing on the proposed 
adjustment with the court having jurisdiction to modify the order of 
support and by providing notice of the hearing to the department by copy 
of such motion. 

(B) The review by the court shall be completed within timeframes 
established by federal law. 

(C) If the obligor or obligee contests the proposed administrative 
adjustment pursuant to the procedure in this subsection (f), no further 
administrative appeal to the department shall be available, and further 
appeal of the modified support order entered by the court shall be made 
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(7) If the obligor or obligee does not contest the proposed administrative 
adjustment to the order of support within thirty (30) calendar days of the 
mailing date of the notice of the proposed adjustment pursuant to subdivi- 
sion (f)(6), the department shall issue the administrative order adjusting the 
order of support. 

(8) A copy of an administrative order of adjustment of the child support 
order shall be sent to the clerk of the court that has jurisdiction of the child 
support order that has been administratively adjusted and it shall be filed in 
the court record. A copy of the order shall be sent to the obligor and the 
obligee by the department by general mail at the last known addresses 
shown in the department’s records. 

(9) If an order of support is adjusted by administrative order of the 
department pursuant to subdivision (f)(7), the obligor and obligee shall have 
the right to administratively appeal the adjustment by requesting the 
appeal to the department as provided in part 10 of this chapter. The obligor 
or obligee may request a stay of the administrative order pursuant to the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. The 
appeal from any decision resulting from the administrative appeal shall be 
to the court having jurisdiction of the support order and shall be subject to 
the scope of review as provided pursuant to § 36-5-1003. 

(10) Notice of the right to request a review, and, if appropriate, adjust the 
child support order shall be sent to the obligor and the obligee by the 
department at least every three (3) years for a child subject to an order being 
enforced pursuant to Title IV-D of the Social Security Act. The notice may be 
included in the order. 

(11) The requirement for review and adjustment may be delayed if the 
best interests of the child require. Such interests would include the threat of 
physical or emotional harm to the child if the review and adjustment were to 
occur or the threat of severe physical or emotional harm to the child’s 
custodial parent or caretaker. 

(g) Judgments for child support payments for each child subject to the order 


for child support pursuant to this part shall be enforceable without limitation 


as to time. 


History. 

Code 1858, § 2470 (deriv. Acts 1835-1836, ch. 
26, § 10); Shan., § 4223; Code 1932, § 8448; 
mod. C. Supp. 1950, § 8448; Acts 1957, ch. 21, 
ad: 1965, ch. 229, §$ “1, 2:.1979) ch. 187, § 2: 
1979, ch. 339, § 3; T.C.A. (orig. ed.), § 36-822; 
Acts 1985, ch. 477, § 8; 1987, ch. 421, §§ 1, 2; 
1994, ch. 987, § 6; 1995, ch. 504, § 3; 1997, ch. 
551, §§ 8, 28, 45; 1998, ch. 1098, § 16; 1999, ch. 
520, § 36; 2001, ch. 447, § 4; 2004, ch. 728, § 1; 
Bui, ch. 905,'8 1° 2021, ‘ch. 227, §° 4. 


Compiler’s Notes. 

Acts 1998, ch. 1098, § 16 added a second 
sentence to (f)(4) which read: “No fee shall be 
charged for the filing of the order; provided, 
however, if Senate Bill 3303/House Bill 3305 is 


enacted and the cost reimbursement provisions 
are implemented as provided therein, the pro- 
visions of this sentence shall be void.” The bill 
was enacted as Acts 1998, ch. 1048, so the 
second sentence was not codified. 

Acts 2018, ch. 905, § 2 provided that the act, 
which amended this section, shall apply to 
actions commenced on or after July 1, 2018. 


Amendments. 

The 2021 amendment in (f)(1)(B), in the first 
sentence, inserted “then” and added the proviso 
at the end and substituted “is” for “shall be” in 
the second sentence. 


Effective Dates. 
Acts 2021, ch. 227, § 5. July 1, 2021. 
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Cross-References. 

Assignment of income by a court for child 
support, § 50-2-105. 

Criminal sanctions, § 36-5-104. 

Personal earnings not exempt from order for 
alimony or child support, § 26-2-108. 

Termination of Acts 1985, ch. 477, which 
amended this section, § 36-5-110. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 357, 
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Law Reviews. 

A Comparison of Classification and Treat- 
ment of Family Support Obligations and Stu- 
dent Loans: A Case Analysis (William Houston 
Brown and Katherine L. Evans), 24 Mem. St. 
U.L. Rev. 623 (1994). 

Family Law — Alexander v. Inman: The 
Tennessee Court of Appeals Establishes Guide- 
lines for Contingent Attorneys’ Fees in Domes- 
tic Relation Cases, 26 U. Mem. L. Rev. 1575 
(1996). 
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. Constitutionality of Former Law. 

. Jurisdiction. 

. Contempt Proceedings. 

—Constitutionality. 

—Court’s Continued Control. 

—Burden of Proof to Show Inability to Pay. 

. Decree for Alimony in Excess of Husband’s 
Estate. 

8. Foreign Decree. 

9. Review. 

10. Attorney Fees. 

11. Applicability. 


AOD ON e 


1. Constitutionality of Former Law. 

This section, which, as written prior to the 
1979 amendment, provided for alimony and 
support awards only to wives, created a gender- 
based classification with no rational relation to 
legitimate government interests and was viola- 
tive of the equal protection guarantees of both 
state and federal constitutions. Mitchell v. 
Mitchell, 594 S.W.2d 699, 1980 Tenn. LEXIS 
421 (Tenn. 1980). 

This section as it existed prior to the 1979 
amendment was in contravention of Tenn. 
Const., art. I and art. XI, § 8 as well as the 
Equal Protection Clause of the United States 
Constitution. Kolker v. Gelb, 600 S.W.2d 728, 
1980 Tenn. App. LEXIS 379 (Tenn. Ct. App. 
1980). 


2. Jurisdiction. 

Where the chancery court in its decree of 
divorce made provisions for child support no 
other court had jurisdiction to enforce the pro- 
visions. Crane v. Crane, 26 Tenn. App. 227, 170 
S.W.2d 663, 1942 Tenn. App. LEXIS 44 (1942). 

Insofar as a divorce case is concerned the 
authority given by this section to the circuit 
court to enforce its divorce decree by such 
means “as are usual and according to the course 
and practice of the court” necessarily means the 
authority to do anything that a chancery court 
can do for the enforcement of such decree since 
such divorce suit is for all intents and purposes 
a chancery suit. Kizer v. Bellar, 192 Tenn. 540, 
241 S.W.2d 561, 1951 Tenn. LEXIS 301 (1951). 


Exclusive jurisdiction of chancery court in 
enforcing judgments against property subject 
to execution did not deprive circuit court of 
exclusive jurisdiction of proceeding by wife to 
enforce award of alimony and child support 
provisions of decree entered by circuit court in 
divorce proceeding. Kizer v. Bellar, 192 Tenn. 
540, 241 S.W.2d 561, 1951 Tenn. LEXIS 301 
(1951). 

If award of alimony in a circuit court case 
was void, chancery court had jurisdiction to 
enjoin contempt proceeding by wife to enforce 
alimony decree. Brown v. Brown, 198 Tenn. 
600, 281 S.W.2d 492, 1955 Tenn. LEXIS 412 
(1955), rehearing denied, 198 Tenn. 600, 281 
S.W.2d 492, 1955 Tenn. LEXIS 413 (1955), 
superseded by statute as stated in, Perkinson v. 
Perkinson, — S.W.2d —, 1990 Tenn. App. 
LEXIS 39 (Tenn. Ct. App. Jan. 31, 1990). 


3. Contempt Proceedings. 

An award of permanent alimony should not 
be enforced by attachment for contempt where 
the former wife has obtained some property of 
her own, the husband is without an estate, and 
to imprison him would take away his earning 
power. Going v. Going, 148 Tenn. 522, 256 S.W. 
890, 1923 Tenn. LEXIS 42, 31 A.L.R. 633 
(1.923): 

The declared public policy of this state is to 
punish for contempt husbands who through 
willful disobedience or obstinancy refuse to 
comply with a court order to pay alimony. 
Thones v. Thones, 185 Tenn. 124, 203 S.W.2d 
597, 1947 Tenn. LEXIS 311 (1947). 

Where defendant had been held in contempt 
for failure to pay child support, which contempt 
had been purged, it was within power of chan- 
cellor to relieve defendant from prior judgment 
of appellate court in same cause. Gossett v. 
Gossett, 34 Tenn. App. 654, 241 S.W.2d 934, 
1951 Tenn. App. LEXIS 108 (Tenn. Ct. App. 
1951). 

Decree of contempt based on petition for 
failure to pay alimony was not void because it 
contained no finding that defendant was able to 
comply with the decree and willfully refused to 
pay the amount in arrears. Leonard v. Leonard, 
207 Tenn. 609, 341 S.W.2d 740, 1960 Tenn. 
LEXIS 501 (1960). 
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Court has jurisdiction to enforce provision in 
divorce decree for periodic child support pay- 
ments by contempt proceedings. Sowell v. Sow- 
ell, 493 S.W.2d 86, 1973 Tenn. LEXIS 499 
(Tenn. 1973). 

Trial court erred in awarding the mother 
attorney’s fees and costs because former statute 
did not authorize the award of attorney’s fees 
related to petitions for contempt or modifica- 
tion of the permanent parenting plan, and, 
although the father raised matters resolved in 
a prior order, no substantive evidence was 
presented, and an award of attorney’s fees on 
appeal was not appropriate. Akins v. Akins, — 
5.W.3d —, 2019 Tenn. App. LEXIS 337 (Tenn. 
Ct. App. July 3, 2019). 


4, —Constitutionality. 

Enforcement of order to pay alimony by con- 
tempt proceedings does not violate federal con- 
stitutional provision against involuntary servi- 
tude (U.S. Const., amend. 13). Clark v. Clark, 
152 Tenn. 431, 278 S.W. 65, 1925 Tenn. LEXIS 
87 (1925). 

Alimony is not a debt within the meaning of 
the constitutional provision. Contempt pro- 
ceedings lie in a proper case. Brown v. Brown, 
156 Tenn. 619, 4S.W.2d 345, 1927 Tenn. LEXIS 
157 (1928). 


5. —Court’s Continued Control. 

Where divorce decree expressly retained suit 
for future orders as to payment of alimony, 
court may thereafter attach for contempt for 
failure to pay. Clark v. Clark, 152 Tenn. 431, 
278 S.W. 65, 1925 Tenn. LEXIS 87 (1925). 


6. —Burden of Proof to Show Inability to 
Pay. 

Burden is on defendant to show his inability 
to comply with decree’s provision for alimony. 
Clark v. Clark, 152 Tenn. 431, 278 S.W. 65, 1925 
Tenn. LEXIS 87 (1925). 

In contempt proceedings for failure to pay 
alimony, the burden of proof is on the divorced 
husband to show his inability to pay. Leonard v. 
Leonard, 207 Tenn. 609, 341 S.W.2d 740, 1960 
Tenn. LEXIS 501 (1960). 


7. Decree for Alimony in Excess of Hus- 
band’s Estate. 

Bill to enforce decree for alimony in excess of 
husband’s estate, and to be paid in installments 
so long as the divorced wife shall remain single, 
will be sustained, where the divorced husband 
Subsequently inherits an estate of sufficient 
value to justify the enforcement of such decree 
for alimony. Watson v. Campodonico, 3 Tenn. 
Civ. App. (3 Higgins) 698 (1918). 


8. Foreign Decree. 

A foreign judgment for alimony can be en- 
forced by remedy of sequestration or attach- 
ment for contempt providing the foreign judg- 
ment is enforceable by same equitable remedies 
in state where judgment was originally en- 
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tered. Thones v. Thones, 185 Tenn. 124, 203 
S.W.2d 597, 1947 Tenn. LEXIS 311 (1947). 


9. Review. 

In contempt proceedings for failure to pay 
alimony, the order cannot be attacked by the 
bringing of a habeas corpus proceeding based 
on the inability to comply with the order since 
the remedy where there is a holding of con- 
tempt is by appeal. Leonard v. Leonard, 207 
Tenn. 609, 341 S.W.2d 740, 1960 Tenn. LEXIS 
501 (1960). 


10. Attorney Fees. 

In a divorce action, where divorce was 
granted the husband on cross-complaint of the 
wife’s misconduct, and the wife at all times 
possessed sufficient financial resources to as- 
sert and defend her legal rights, the court held 
that this section did not require, and the hus- 
band should not be burdened with, the pay- 
ment of the wife’s attorney’s fees. Baggett v. 
Baggett, 512 S.W.2d 292, 1973 Tenn. App. 
LEXIS 260 (Tenn. Ct. App. 1973). 

Award of statutory attorney’s fees is in the 
nature of spousal or child support under this 
section and not dischargeable in bankruptcy. In 
re Paulson, 27 B.R. 330, 1983 Bankr. LEXIS 
6962 (Bankr. W.D. Tenn. 1983). 

Counsel fees are not special damages within 
the purview of Tenn. R. Civ. P. 9.07 in cases 
covered by this section. Deas v. Deas, 774 
S.W.2d 167, 1989 Tenn. LEXIS 376 (Tenn. 
1989). 

Fee awards under T.C.A. § 36-5-103(c) are 
not primarily for the benefit of the custodial 
parent but rather to facilitate a child’s access to 
the courts. Sherrod v. Wix, 849 S.W.2d 780, 
1992 Tenn. App. LEXIS 848 (Tenn. Ct. App. 
1992). 

Ability to pay should not be the controlling 
consideration with regard to awards for legal 
expenses in custody or support proceedings; it 
is certainly a factor to be considered, but trial 
courts may award attorney’s fees without proof 
that the requesting party is unable to pay them 
as long as the award is just and equitable under 
the facts of the case. Sherrod v. Wix, 849 S.W.2d 
780, 1992 Tenn. App. LEXIS 848 (Tenn. Ct. 
App. 1992). 

Trial courts may act upon requests for legal 
expenses without a fully developed record as 
long as the party opposing the request has been 
afforded a fair opportunity to cross-examine the 
requesting parties’ witnesses and to present 
proof of its own on the issue. Sherrod v. Wix, 
849 S.W.2d 780, 1992 Tenn. App. LEXIS 848 
(Tenn. Ct. App. 1992). 

The trial court properly determined that for- 
mer husband should pay the legal expenses his 
former wife incurred in responding to his re- 
quest for a change in child custody where he 
precipitated the proceedings, where the obses- 
sive way he pursued his former wife prolonged 
the proceedings and added significantly to their 
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expense, and where many of his allegations 
were eventually found to be unwarranted. 
Sherrod v. Wix, 849 S.W.2d 780, 1992 Tenn. 
App. LEXIS 848 (Tenn. Ct. App. 1992). 

Services performed by attorney with regard 
to letters to appellee’s first husband and with 
regard to representing her current husband in 
a criminal proceeding were not directly related 
to custody dispute and fees for such services 
should not have been charged to appellant 
under T.C.A. § 36-5-103(c). Sherrod v. Wix, 849 
S.W.2d 780, 1992 Tenn. App. LEXIS 848 (Tenn. 
Ct. App. 1992). 

A showing that prevailing party is financially 
unable to pay his attorney fees is not a prereq- 
uisite for awarding fees under this section. 
Gaddy v. Gaddy, 861 S.W.2d 236, 1992 Tenn. 
App. LEXIS 303 (Tenn. Ct. App. 1992), rehear- 
ing denied, — S.W.2d —, 1992 Tenn. App. 
LEXIS 412 (Tenn. Ct. App. May 8, 1992), appeal 
denied, 1992 Tenn. LEXIS 579 (Tenn. Oct. 26, 
1992). 

T.C.A. § 36-5-103(c) does not authorize the 
federal bankruptcy court to award attorney 
fees incurred in a nondischargeability action. 
Martin v. Morello (In re Morello), 185 B.R. 753, 
1995 Bankr. LEXIS 1218 (Bankr. E.D. Tenn. 
1995). 

The Bankruptcy Court did not have the au- 
thority to award attorney’s fees under this 
section following the bankruptcy court’s deter- 
mination that divorce obligations to former wife 
were nondischargeable. Colbert v. Colbert (In 
re Colbert), 185 B.R. 247, 1995 Bankr. LEXIS 
1121 (Bankr. M.D. Tenn. 1995). 

Award of statutory attorney’s fees to the wife 
by the state court was an ancillary obligation of 
the child support obligation and thus it was 
actually in the nature of support; therefore, the 
attorney fee obligation was non-dischargeable 
in bankruptcy. Silverstein v. Glazer (In re Sil- 
verstein), 186 B.R. 85, 1995 Bankr. LEXIS 1288 
(Bankr. W.D. Tenn. 1995). 

Where wife successfully pursued a suit for 
change in visitation necessitated by husband’s 
behavior, she was entitled to an award of fees 
and expenses. D v. K, 917 S.W.2d 682, 1995 
Tenn. App. LEXIS 630 (Tenn. Ct. App. 1995), 
appeal denied, D. v. K., — S.W.2d —, 1996 
Tenn. LEXIS 91 (Tenn. Feb. 5, 1996). 

Award of attorney fees incurred on appeal 
was inappropriate where both parties were 
partially successful on appeal. Smith v. Smith, 
984 S.W.2d 606, 1997 Tenn. App. LEXIS 218 
(Tenn. Ct. App. 1997). 

Award of attorney fees to ex-wife was re- 
versed where the decision to award custody to 
the ex-wife was also reversed. Placencia v. 
Placencia, 3 S.W.3d 497, 1999 Tenn. App. 
LEXIS 232 (Tenn. Ct. App. 1999). 

Pursuant to T.C.A. § 36-5-103(c), mother 
was entitled to recover fees and expenses 
against father for her counsel’s trial and appel- 
late work in child support modification proceed- 
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ings. Alexander v. Alexander, 34 S.W.3d 456, 
2000 Tenn. App. LEXIS 103 (Tenn. Ct. App. 
2000), review or rehearing denied, 2000 Tenn. | 
LEXIS 730 (Tenn. Dec. 18, 2000). 

Request for attorney’s fees was proper where 
one party had to resort to the courts in order to 
enforce the other party’s child support obliga- 
tions. Harris v. Harris, 83 S.W.3d 137, 2001 
Tenn. App. LEXIS 902 (Tenn. Ct. App. 2001). 

Mother was entitled to recover her attorney’s 
fees from the grandparents who intervened in 
the divorce proceeding to obtain custody of the ~ 
minor children, as the grandparents would 
have been entitled to request the fees them- 
selves if they had been the prevailing party. 
Toms v. Toms, 98 S.W.3d 140, 2003 Tenn. 
LEXIS 1 (Tenn. 2003). 

In a child custody case, where the trial court 
committed several serious procedural errors, 
and the mother’s arguments did not lack fac- 
tual or legal support, the appellate court denied 
the father’s request that the mother be ordered 
to pay his appellate legal expenses. Shofner v. 
Shofner, 181 S.W.3d 703, 2004 Tenn. App. 
LEXIS 865 (Tenn. Ct. App. 2004), rehearing 
denied, 181 S.W.3d 703, 2005 Tenn. App. LEXIS 
854 (Tenn. Ct. App. 2005), appeal denied, 
Shofner v. Kalisz, — S.W.38d —, 2005 Tenn. 
LEXIS 943 (Tenn. Oct. 24, 2005). 

Trial court erred in not granting the mother’s 
attorney’s fees for the initial litigation because 
the father sought to have his parenting time 
altered and his child support obligation de- 
creased, and both T.C.A. § 36-5-103(c) and the 
contractual agreement between the parties pro- 
vided a basis to award attorney’s fees to the 
successful litigant. Taylor v. Fezell, 158 S.W.3d 
352, 2005 Tenn. LEXIS 6 (Tenn. 2005). 

In an appeal by the mother and her husband 
of the trial court’s denial of their petition to 
terminate the biological father’s parental 
rights, the court rejected the biological father’s 
request for attorney fees under T.C.A. § 36-5- 
103(c) because he was not enforcing any prior 
custody decree, but the father was entitled to 
damages under T.C.A. § 27-1-122 for the frivo- 
lous appeal. In re M.L.D., 182 S.W.3d 890, 2005 
Tenn. App. LEXIS 339 (Tenn. Ct. App. 2005), 
appeal denied, In re Adoption of M.L.D., — 
S.W.3d —, 2005 Tenn. LEXIS 779 (Tenn. Sept. 
12, 2005). 

Trial court did not abuse its discretion by 
denying both parties’ requests for attorney’s 
fees under T.C.A. § 36-5-103(c) because neither 
party was a clear winner in a child support 
modification action; the mother prevailed with 
regard to her request that the father be re- 
quired to pay a portion of private school tuition, 
but the father prevailed on his claim that he 
was entitled to a decrease in his base child 
support because of the decrease in his income. 
Richardson v. Spanos, 189 S.W.3d 720, 2005 
Tenn. App. LEXIS 638 (Tenn. Ct. App. Oct. 5, 
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2005), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 228 (Tenn. 2006). 

Trial court had not erred in awarding attor- 
ney fees under T.C.A. § 36-5-103(c) to the wife 
in her action to enforce the parties’ marital 
dissolution agreement (MDA), and T.C.A. § 28- 
3-110 did not bar the wife’s claim for the forty- 
seven thousand dollars she was due upon the 
sale of the marital residence because the limi- 
tations period began to run from the time of the 
sale which the husband alone had unreason- 
ably delayed. Allison v. Hagan, 211 S.W.3d 255, 
2006 Tenn. App. LEXIS 415 (Tenn. Ct. App. 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 1070 (Tenn. 2006). 

In a divorce proceeding, a wife was not en- 
titled to attorney fees under T.C.A. § 36-6-236, 
because this was a purely intrastate custody 
dispute; however, the issue of whether fees 
should have been awarded under T.C.A. § 36- 
5-103(c) was not decided since the case was 
being remanded for reconsideration of alimony 
and the marital property award to the wife. 
Keyt v. Keyt, 244 S.W.3d 321, 2007 Tenn. 
LEXIS 1082 (Tenn. Dec. 19, 2007). 

By successfully enforcing the earlier custody 
decree, the father was entitled to recover rea- 
sonable attorney fees pursuant to T.C.A. § 36- 
5-103(c); the fact that the mother chose a dif- 
ferent forum in which to challenge a valid 
custody decree did not impair the father’s right 
pursuant to § 36-5-103(c) to recover his attor- 
ney fees. Shofner v. Shofner, 232 S.W.3d 36, 
2007 Tenn. App. LEXIS 63 (Tenn. Ct. App. Jan. 
30, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 558 (Tenn. June 18, 2007). 

Award of attorney fees on appeal to the 
mother was appropriate under T.C.A. § 36-5- 
103(c) because she prevailed on the issue con- 
cerning the adjudication of the change of cus- 
tody of the children. Marlow v. Parkinson, 236 
S.W.3d 744, 2007 Tenn. App. LEXIS 243 (Tenn. 
Ct. App. Apr. 23, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 867 (Tenn. Sept. 
17, 2007). 

In addition to a trial court’s award of attor- 
ney fees to a mother in parties’ post-divorce 
litigation involving custody and child support 
matters, which was based on the additional 
delay caused by the father’s conduct, the 
mother, as the primary residential parent, was 
also entitled to attorney fees on appeal under 
T.C.A. § 36-5-103(c). Reeder v. Reeder, 375 
S.W.3d 268, 2012 Tenn. App. LEXIS 126 (Tenn. 
Ct. App. Feb. 24, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 440 (Tenn. June 
20, 2012). 

Former wife was entitled to an award of 
attorney's fees and expenses on appeal with 
respect to the husband’s alimony modification 
petition, based on the nature of the issues, the 
parties’ respective financial positions, and her 
Success on appeal. Malkin v. Malkin, 475 
S.W.3d 252, 2015 Tenn. App. LEXIS 151 (Tenn. 
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Ct. App. Mar. 26, 2015), appeal denied, — 
S.W.3d —, 2015 Tenn. LEXIS 617 (Tenn. July 
21, 2015). 

Because criminal contempt petitions do not 
operate to enforce child support orders or adju- 
dicate custody, T.C.A. § 36-5-103(c) does not 
authorize a court to award attorney’s fees re- 
lated to criminal contempt. Watts v. Watts, 519 
S.W.3d 572, 2016 Tenn. App. LEXIS 402 (Tenn. 
Ct. App. June 8, 2016). 

There was no abuse of discretion in the trial 
court’s determination that an award of attorney 
fees of $10,000 was reasonable under the cir- 
cumstances; although the court might may 
have chosen to deny the husband’s request to 
recover his attorney fees incurred in the trial, it 
was not the court’s prerogative to second guess 
the trial court in such matters. Cain-Swope v. 
Swope, 523 S.W.3d 79, 2016 Tenn. App. LEXIS 
986 (Tenn. Ct. App. Dec. 23, 2016), appeal 
denied, Cain-Swope v. Swope, — S.W.3d —, 
2017 Tenn. LEXIS 227 (Tenn. Apr. 12, 2017). 

Although the trial court did not make a 
finding concerning the father’s ability to pay in 
the current order, the court previously found 
him in civil contempt for having the ability to 
pay and willfully failing to do so; furthermore, 
having found an award of attorney’s fees appro- 
priate, the trial court’s additional consideration 
of the father’s ability to pay those fees was at 
that point discretionary. State ex rel. Groesse v. 
Sumner, 582 S.W.3d 241, 2019 Tenn. App. 
LEXIS 23 (Tenn. Ct. App. Jan. 18, 2019), appeal 
denied, State ex rel. Groesse v. Sumner, — 
S.W.3d —, 2019 Tenn. LEXIS 277 (Tenn. June 
20, 2019). 

Mother successfully enforced the existing 
child support order, and inasmuch as she was 
the prevailing party in the de novo hearing, the 
fact that she was also the prevailing party in 
the hearing before the magistrate did not affect 
the award of attorney fees for the de novo 
proceeding; the trial court found the amount of 
fees awarded to be properly calculated for ser- 
vices rendered from the month following the 
hearing before the magistrate. State ex rel. 
Groesse v. Sumner, 582 S.W.3d 241, 2019 Tenn. 
App. LEXIS 23 (Tenn. Ct. App. Jan. 18, 2019), 
appeal denied, State ex rel. Groesse v. Sumner, 
— §.W.3d —, 2019 Tenn. LEXIS 277 (Tenn. 
June 20, 2019). 

Attorney’s fee award to the mother was af- 
firmed where the father failed to provide a 
transcript or statement of the evidence, and 
thus, the appellate court had no means to 
review the trial court’s decision. In re Jaxon W., 
— §.W.3d —, 2019 Tenn. App. LEXIS 87 (Tenn. 
Ct. App. Feb. 15, 2019). 

Trial court did not abuse its discretion in 
awarding a mother attorney’s fees because, 
while no party in the case may have been 
completely without fault, the mother succeeded 
in the litigation to modify the permanent par- 
enting plan and child support applicable to the 
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parties’ minor child and the trial court had the 
discretion to award the attorney’s fees as it did. 
Iveson v. Iveson, — S.W.3d —, 2019 Tenn. App. 
LEXIS 130 (Tenn. Ct. App. Mar. 18, 2019). 

Court of appeals exercised its discretion to 
award a wife the reasonable fees she incurred 
in defending a husband’s appeal because the 
wife the prevailing party on appeal and could 
not be required to use her limited resources to 
pay for the defense of the trial court’s award to 
her of either the one-half interest in a fifth 
wheel camper or long-term spousal support. 
Parker v. Parker, — S.W.3d —, 2019 Tenn. App. 
LEXIS 173 (Tenn. Ct. App. Apr. 9, 2019). 

Mother was not the plaintiff spouse, she was 
not seeking to enforce a decree for alimony or 
child support, and the father’s petition did not 
seek to change the custody of the minor child; 
therefore, the statute did not authorize the 
chancery court’s award of attorney’s fees. New 
v. Dumitrache, — S.W.3d —, 2019 Tenn. App. 
LEXIS 174 (Tenn. Ct. App. Apr. 12, 2019), rev’d, 
604 S.W.3d 1, 2020 Tenn. LEXIS 264 (Tenn. 
June 29, 2020). 

Remand court did not abuse its discretion in 
divorce proceedings with respect to attorney’s 
fees attributable to child support and child 
custody, when other issues were involved, be- 
cause the court explained its calculation of the 
amount of the fees. Hopwood v. Hopwood, — 
S.W.3d —, 2019 Tenn. App. LEXIS 232 (Tenn. 
Ct. App. May 14, 2019). 

Mother was entitled to attorney fees on ap- 
peal because she had prevailed on each issue 
raised in the father’s appeal concerning visita- 
tion and the record shows that the mother 
earned approximately $37,779 per year as a 
school teacher, while the father earned approxi- 
mately $69,780. Burchfield v. Burchfield, — 
S.W.3d —, 2019 Tenn. App. LEXIS 248 (Tenn. 
Ct. App. May 21, 2019). 

Trial court properly held that a father’s peti- 
tion for attorney's fees was not barred by res 
judicata where despite the mother’s decision to 
voluntarily dismiss her petition without preju- 
dice, father was still permitted to recover the 
attorney’s fees he incurred in defending against 
her petition, the father’s petition to modify the 
summer parenting schedule did not arise out of 
the same transaction as the mother’s petition, 
and nothing in the consent order resolving the 
father’s petition could be interpreted as having 
resolved his claim for attorney’s fees in the 
separate matter or that could be deemed to 
otherwise preclude his ability to file a petition 
to recover those attorney’s fees. Hayes v. Scog- 
gin, — S.W.3d —, 2019 Tenn. App. LEXIS 360 
(Tenn. Ct. App. July 25, 2019). 

No party was entitled to appellate attorney’s 
fees on appeal from a child support modifica- 
tion proceeding because (1) each party had the 
ability to pay the fees, and (2) neither party 
procured a reversal. Schwager v. Messer, — 
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S.W.3d —, 2019 Tenn. App. LEXIS 477 (Tenn. 
Ct. App. Sept. 27, 2019). 

Mother was properly awarded part of the — 
mother’s attorney’s fees and expert witness fees 
incurred in a child support modification pro- 
ceeding because (1) the mother partially pre- 
vailed, and (2) the reasonable award protected 
the children’s interest in child support. Schwa- 
ger v. Messer, — S.W.3d —, 2019 Tenn. App. 
LEXIS 477 (Tenn. Ct. App. Sept. 27, 2019). 

Appellate court found that a mother was not 
to be required to bear the financial burden of 
the father’s actions in alleging that a material 
change in circumstance had occurred and 
award the mother reasonable attorney’s fees 
because all of the relevant factors weighed in 
favor of an award of attorney’s fees. The mother 
had meager wage earnings, did not have much 
ability to pay the mother’s own attorney’s fees, 
was likely to succeed on the appeal, and had 
been acting in good faith throughout the pro- 
ceedings. In re Caroline U., — S.W.3d —, 2019 
Tenn. App. LEXIS 489 (Tenn. Ct. App. Oct. 4, 
2019). 

Wife was entitled to an award of trial and 
appellate attorney’s fees when her former hus- 
band filed a fourth petition to modify his ali- 
mony obligation because (1) her alimony award 
demonstrated her financial need and the hus- 
band’s ability to pay, and (2) she was successful 
on appeal. Malkin v. Malkin, — S.W.3d —, 2019 
Tenn. App. LEXIS 494 (Tenn. Ct. App. Oct. 7, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 200 (Tenn. Apr. 1, 2020). 

There was no error in a trial court’s decision 
to award attorney fees separately to the father 
regarding the mother’s proposed relocation to 
another state and to the mother regarding 
modification of the parties’ parenting plan be- 
cause courts regularly distinguished between 
issues in post-divorce actions when awarding 
attorney fees. Dale v. Dale, — S.W.3d —, 2019 
Tenn. App. LEXIS 619 (Tenn. Ct. App. Dec. 20, 
2019). 

Because a mother did not contest that the 
father prevailed on the father’s petition in 
opposition to the mother’s relocation request, 
the trial court’s determination that the father 
was a prevailing party for the purposes of 
awarding attorney fees was appropriate. The 
court found that the mother had no reasonable 
purpose for the move—as the mother’s job pros- 
pects in another state were too speculative and 
the mother sought to get away from the conflict 
between the parties—and the move would not 
have been in the children’s best interests. Dale 
v. Dale, — S.W.3d —, 2019 Tenn. App. LEXIS 
619 (Tenn. Ct. App. Dec. 20, 2019). 

Trial court’s denial of attorney fees was af- 
firmed in deference to the court’s discretion in 
such matters, and attorney fees on appeal were 
also denied. Kibbe v. Kibbe, — S.W.3d —, 2020 
Tenn. App. LEXIS 38 (Tenn. Ct. App. Jan. 30, 
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2020), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 357 (Tenn. June 3, 2020). 

Because the trial court’s ruling on the ex- 
wife’s child support obligation was vacated and 
remanded for reconsideration under the state’s 
child support guidelines, and remained an is- 
sue to be decided by the trial court, the appel- 
late court vacated the denial of attorney’s fees 
at trial and remanded the decision to the trial 
court to determine with the wife’s child support 
obligation. Cain-Swope v. Swope, — S.W.3d —, 
2020 Tenn. App. LEXIS 76 (Tenn. Ct. App. Feb. 
21, 2020). 

Upon consideration of the appropriate factors 
and in the court’s discretion, the court denied 
the wife’s request for attorney’s fees. Henry v. 
Henry, — S.W.3d —, 2020 Tenn. App. LEXIS 84 
(Tenn. Ct. App. Feb. 26, 2020). 

In light of the issues involved in the litiga- 
tion, the respective financial positions of the 
parties, and the resolution of the parties’ re- 
spective appellate issues, the appellate court 
exercised its discretion to deny a wife’s request 
for an award of the wife’s reasonable appellate 
attorney’s fees and expenses on appeal. Wright 
v. Wright, — S.W.3d —, 2020 Tenn. App. LEXIS 
99 (Tenn. Ct. App. Mar. 6, 2020). 

Trial court did not abuse its discretion in 
requiring each party to be responsible for his or 
her own attorney fees and expenses, and the 
court declined to award either party attorney 
fees on appeal. Tutor v. Tutor, — S.W.3d —, 
2020 Tenn. App. LEXIS 108 (Tenn. Ct. App. 
Mar. 10, 2020). 

Mother was entitled to an award of fees, as 
the father’s motion for relief was an attempt to 
avoid the child support modification and ar- 
rearage judgment that had been entered and it 
was his own actions that led to the default 
judgment against him; moreover, the judgment 
set the father’s income far above the mother’s 
and he admitted that he willfully deprived the 
mother of child support for a considerable pe- 
riod of time. Napier v. Napier, — S.W.3d —, 
2020 Tenn. App. LEXIS 332 (Tenn. Ct. App. 
July 27, 2020). 

Court exercised its discretion in this case to 
award the wife the reasonable fees she has 
incurred in defending the husband’s appeal. 
Story v. Nussbaumer-Story, — S.W.3d —, 2020 
Tenn. App. LEXIS 372 (Tenn. Ct. App. Aug. 19, 
2020). ; 

Court awarded the wife attorney fees on 
appeal; she was largely successful on appeal 
and she did not have the funds to pay her own 
attorney fees without causing difficulties in the 
living expenses of her and the children. Lee v. 
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Lee, — S.W.3d —, 2021 Tenn. App. LEXIS 35 
(Tenn. Ct. App. Feb. 2, 2021). 

Trial court properly and awarded a father 
attorney’ fees under T.C.A. § 36-5-103(c) be- 
cause he was the prevailing party in the under- 
lying matter. Mercer v. Chiarella, — S.W.3d —, 
2021 Tenn. App. LEXIS 68 (Tenn. Ct. App. Feb. 
26, 2021). 

Mother was entitled to attorney fees on ap- 
peal; she defended the appeal after the father 
sought a review of the trial court’s order deny- 
ing modification of the parties’ parenting plan, 
and she requested fees based on her relative 
ability to pay as compared to the father and his 
purported bad faith in both agreeing to the 
parenting plan and later filing the motion to 
modify the plan. Allyn v. Donahue, — S.W.3d 
—, 2021 Tenn. App. LEXIS 71 (Tenn. Ct. App. 
Mar. 01, 2021). 

In its discretion, court awarded the mother 
the reasonable attorney fees she incurred in 
defending the father’s appeal. Swick v. Swick, 
— 8$.W.3d —, 2021 Tenn. App. LEXIS 120 
(Tenn. Ct. App. Feb. 25, 2021). 

Court of appeals exercised its discretion and 
declined to award a mother her attorney’s fees 
incurred on appeal because a deceased father’s 
wife was partially successful on appeal; the 
mother was not entitled to an award of attor- 
neys fees based on the marital dissolution 
agreement to which the wife was not a party. 
McGrath v. Hester, — S.W.3d —, 2021 Tenn. 
App. LEXIS 153 (Tenn. Ct. App. Apr. 14, 2021). 

There was no abuse of discretion in the trial 
court’s decision not to award attorney’s fees toa 
mother because the mother was trying to en- 
force a provision of her contract with the de- 
ceased father against his wife; the wife was not 
a party to the marital dissolution agreement, 
and, therefore, the mother was not entitled to 
an award of attorney’s fees from the wife in the 
trial court based on a provision from the mother 
and father’s marital dissolution agreement. 
McGrath v. Hester, — S.W.3d —, 2021 Tenn. 
App. LEXIS 153 (Tenn. Ct. App. Apr. 14, 2021). 

Trial court did not err by denying the wife 
attorney’s fees because the wife sought a return 
to the original alimony amount, the husband 
requested a reduction or termination of ali- 
mony, and the trial court awarded both parties 
partial relief. Himes v. Himes, — 8.W.3d —, 
2021 Tenn. App. LEXIS 162 (Tenn. Ct. App. Apr. 
20,2021), 


11. Applicability. 

Award of attorney’s fees subsection not appli- 
cable to parental rights termination cases. In re 
Mattie L., — S.W.3d —, 2020 Tenn. App. LEXIS 
152 (Tenn. Ct. App. Apr. 14, 2020). 


—36-5-104. Failure to comply with child support order — Criminal 
sanctions — Inference of obligor’s ability to pay. 


(a) Any person, ordered to provide support and maintenance for a minor 
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child or children, who fails to comply with the order or decree, may, in the 
discretion of the court, be punished by imprisonment in the county workhouse 
or county jail for a period not to exceed six (6) months. 

(b) No arrest warrant shall issue for the violation of any court order of 
support if such violation occurred during a period of time in which the obligor 
was incarcerated in any penal institution and was otherwise unable to comply 
with the order. 

(c) In addition to the sanction provided in subsection (a), the court shall 
have the discretion to require an individual who fails to comply with the order 
or decree of support and maintenance to remove litter from the state highway 
system, public playgrounds, public parks, or other appropriate locations for 
any prescribed period or to work in a recycling center or other appropriate 
location for any prescribed period of time in lieu of or in addition to any of the 
penalties otherwise provided; provided, however, that any person sentenced to 
remove litter from the state highway system, public playgrounds, public parks, 
or other appropriate locations or to work in a recycling center shall be allowed 
to do so at a time other than such person’s regular hours of employment. 

(d) In any proceeding to enforce child support, the court may apply an 
inference that the obligor had the ability to pay the ordered child support as set 
forth in § 36-5-101(a)(8). 


History. 

Acts 1961, ch. 201, § 1; 1978, ch. 882, § 1; 
T.C.A., § 36-835; Acts 20038, ch. 189, § 1; 2007, 
chy BO2 oS) 


Cross-References. 

Assignment of income by a court for child 
support, § 50-2-105. 

Nonsupport and flagrant nonsupport, § 39- 
15-101. 

Support of child over 18 in high school, § 34- 
1-102. 


Textbooks. 
Gibson’s Suits in Chancery (7th ed., Inman), 
§ 377. 


ecutors & Child Support, (Clarke Lee Shaw), 34 
No. 4 Tenn. B.J. 22 (1998). 

Criminal Procedure — Young v. United 
States ex rel. Vuitton et Fils S.A.: The Right to 
a Disinterested Prosecutor in a Federal Crimi- 
nal Contempt Proceeding Arising from the Un- 
derlying Civil Litigation, 18 Mem. St. U.L. Rev. 
143 (1987). 


Attorney General Opinions. 

Transfer upon demand for jury trial in crimi- 
nal contempt proceeding, OAG 98-048, 1998 
Tenn. AG LEXIS 48 (2/23/98). 

Public defenders’ representation of indigents 
in child support and contempt proceedings, 


Law Reviews. OAG 98-092, 1998 Tenn. AG LEXIS 92 
Criminal Contempt, Jury Trial, Private Pros- (4/15/98). 
NOTES TO DECISIONS 


Analysis 


. Visitation and Custody Orders. 

Effect of Procedural Errors upon Judgment. 
. Willful Conduct Required for Contempt. 
Jury Trial Required. 

Sentence. 

Punishment. 

. Contempt Properly Found. 

. Findings of Fact and Conclusions of Law. 


KR ONMMNPRWNeE 


. Visitation and Custody Orders. 
Court improperly sentenced defendant to six 


months imprisonment for contempt for remov- 
ing child in violation of court orders under this 
section because the only contempt power con- 
ferred upon the trial court for infractions of 
visitation and custody orders is found in T.C.A. 
§ 29-9-102. State v. Sammons, 656 S.W.2d 862, 
1982 Tenn. Crim. App. LEXIS 491 (Tenn. Crim. 
App. 1982). 

Prosecutions for contempt for the violation of 
this section, where imprisonment may not ex- 
ceed six months upon conviction, is a “small 
offense” within the meaning of Tenn. R. Crim. 
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P. 23. Robinson v. Gaines, 725 S.W.2d 692, 1986 
Tenn. Crim. App. LEXIS 2865 (Tenn. Crim. 
App. 1986). 


2. Effect of Procedural Errors upon Judg- 
ment. 

Where a father was held in contempt for 
failure to pay delinquent alimony, an error in 
the mittimus directing the sheriff to incarcer- 
ate the person for an indefinite period of time or 
until he paid a certain sum did not vitiate the 
judgment, i.e., the order of confinement. Rich- 
mond v. Barksdale, 688 S.W.2d 86, 1984 Tenn. 
App. LEXIS 3340 (Tenn. Ct. App. 1984). 


3. Willful Conduct Required for Con- 
tempt. 

A finding of willful misconduct must precede 
a judgment for contempt; thus, a holding that a 
father was in contempt of prior court orders for 
the payment of child support was unjustified 
where the court found the father’s “contempt” 
was not willful. Haynes v. Haynes, 904 S.W.2d 
118, 1995 Tenn. App. LEXIS 130 (Tenn. Ct. App. 
1995). 


4, Jury Trial Required. 

T.C.A. § 36-5-104(a) defines a criminal of- 
fense, for which persons charged with a viola- 
tion thereof are entitled to jury trials. Brown v. 
Latham, 914 S.W.2d 887, 1996 Tenn. LEXIS 29 
(Tenn. 1996). 


5. Sentence. 

Sentence of husband for failure to pay child 
support to six months’ incarceration to be 
served 24 hours at a time one day each month 
was not authorized; the maximum penalty for 
failure to pay support is six months incarcera- 
tion and any punishment imposed must be 
completed within a six month period. Herrera v. 
Herrera, 944 S.W.2d 379, 1996 Tenn. App. 
LEXIS 656 (Tenn. Ct. App. 1996). 

Trial court erred in denying a mother’s mo- 
tion to alter or amend an order finding her 
guilty of criminal contempt for non-payment of 
child support because nothing in the order 
indicated that it considered whether the moth- 
er’s sentence would be served consecutively or 
concurrently, and it completely omitted any 
discussion of the sentencing factors; the order 
failed to even indicate the statutory provision 
relies upon in finding the mother in contempt 
and imposing the sentence of incarceration. 
Burris v. Burris, 512 S.W.3d 239, 2016 Tenn. 
App. LEXIS 698 (Tenn. Ct. App. Sept. 20, 2016). 


6. Punishment. 

This section addresses the failure to pay child 
support; the punishment for violation is the 
equivalent of punishment for committing a mis- 
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demeanor offense. Ahern v. Ahern, 15 S.W.3d 
73, 2000 Tenn. LEXIS 137 (Tenn. 2000). 

T.C.A. § 36-5-104 is not a contempt statute, 
and as such, the trial court’s power to punish 
under T.C.A. § 29-9-103 is unaffected by § 36- 
5-104; section 36-5-104 is instead a criminal 
offense, and the trial court is, therefore, not 
required to limit its sentence to merely six 
months in compliance with § 36-5-104, if it 
instead relies upon § 29-9-103. Burris v. Bur- 
ris, 512 S.W.3d 239, 2016 Tenn. App. LEXIS 698 
(Tenn. Ct. App. Sept. 20, 2016). 

Nothing in the statute specifically limits a 
court’s contempt power under Title 29; the 
General Assembly does not expressly charac- 
terize the statute as a contempt statute. Burris 
v. Burris, 512 S.W.3d 239, 2016 Tenn. App. 
LEXIS 698 (Tenn. Ct. App. Sept. 20, 2016). 


7. Contempt Properly Found. 

Trial court did not err in denying a mother’s 
motion to alter or amend an order finding her in 
contempt for failure to pay child support be- 
cause the facts the mother alleged were not a 
proper basis for the alteration of the trial 
court’s judgment; even assuming some of the 
facts the mother alleged in her motion were in 
existence at the time of the contempt hearing, 
nothing in the mother’s motion alleged that 
those facts could not have been known to her 
through exercise of reasonable diligence. Burris 
v. Burris, 512 $.W.3d 239, 2016 Tenn. App. 
LEXIS 698 (Tenn. Ct. App. Sept. 20, 2016). 

Mother failed to comply with the clear man- 
dates of the rule because she filed no transcript 
or statement of the evidence from the trial 
court proceedings; because the trial court’s 
findings of fact were presumed to be correct in 
the absence of a transcript or statement of the 
evidence, the denial of the mother’s motion to 
alter or amend was affirmed, and the underly- 
ing judgment finding the mother guilty of 
criminal contempt for failure to pay child sup- 
port was therefore affirmed. Burris v. Burris, 
512 S.W.3d 239, 2016 Tenn. App. LEXIS 698 
(Tenn. Ct. App. Sept. 20, 2016). 


8. Findings of Fact and Conclusions of 
Law. 

Trial court erred in denying a mother’s mo- 
tion to alter or amend an order finding her 
guilty of criminal contempt for non-payment of 
child support because its failure to make spe- 
cific findings of fact and conclusions of law in its 
order, together with its apparent failure to even 
consider the excessiveness of the sentence im- 
posed, created an injustice or error of law 
sufficient to justify reconsideration. Burris v. 
Burris, 512 S.W.3d 239, 2016 Tenn. App. LEXIS 
698 (Tenn. Ct. App. Sept. 20, 2016). 
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36-5-105. Intestacy of plaintiff spouse — Effect on alimony. 


(a)(1) If the bonds of matrimony have been dissolved at the suit of the 
plaintiff spouse, the defendant spouse shall not be entitled to any part of the 
real or personal estate of the plaintiff spouse in case of such plaintiffs 
intestacy. 
(2) Any entitlement a spouse may have to alimony shall be decided on the 
basis of factors set forth in § 36-5-121. 
(b) However, when the cause of divorce is irreconcilable differences under 
§ 36-4-103, subsection (a) shall not apply if the parties have entered into a 
written marital dissolution agreement wherein the plaintiff consents to the 
payment to the defendant of alimony, either in lump sum form or periodic 
payments; provided, that such marital dissolution agreement is approved by 
the court granting the decree of divorce. 


History. Law Reviews. 
Acts 1983, ch. 414, § 6; T.C.A., § 36-840; Marital Property in Tennessee: An Evolution, 
Acts 1987, ch. 390, § 5; 2005, ch. 287, § 4. Not a Revolution (Sheryl S. Scheible), 15 Mem. 


Cibo! References! St. U.L. Rev. 475 (1985). 


Effect of divorce, annulment, or decree of 
separation on entitlement to decedent’s estate, 
§ 31-1-102. 


36-5-106. Reports pursuant to Fair Credit Reporting Act. 


(a) The department of human services or any of its Title IV-D child support 
contractors shall report periodically to consumer reporting agencies, as defined 
in the Fair Credit Reporting Act (15 U.S.C. § 1681la(f)), the name of any 
noncustodial parent, of which the department or its Title IV-D contractors has 
a record, who is either current in payments of support or who is delinquent in 
the payment of support and the amount of the current obligation or arrears 
owed by such parent. Such information shall only be furnished to an entity 
that furnishes evidence to the department of human services that it meets the 
requirements to be defined as a consumer reporting agency pursuant to the 
Fair Credit Reporting Act. 

(b) For purposes of this section, “delinquent” means any occasion on which 
the full amount of ordered support ordered for or on behalf of a minor child, or 
for a spouse or former spouse of the obligor with whom the child is living to the 
extent the spousal support would be included for the purposes of 42 U.S.C. 
§ 654(4), is not paid by the due date for arrears as defined in § 36-5-101(f)(1) 
unless an income assignment is in effect and the payor of income is paying 
pursuant to § 36-5-501(g). 

(c) Reports of delinquent support and the amount of the arrears shall be 
made only after the noncustodial parent has been notified of the intended 
action at the last record address required by §§ 36-5-101(c)(2)(B)(i), 36-5-805, 
36-2-311, and 37-1-151(b)(4)(C)-(F) or such other address as may be known to 
the department, and the noncustodial parent is afforded an opportunity for an 
administrative hearing before the department to contest the accuracy of such 
information. The noncustodial parent shall file a written request for appeal of 
the intended actions as provided by part 10 of this chapter. 
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History. to in this section, is compiled in 42 U.S.C. § 651 
Acts 1985, ch. 477, § 18; 1994, ch. 987, § 7; et seq. 
7997, ch. 551, § 21; 2001, ch. 447, § 5. 
Cross-References. 


Compiler’s Notes. Termination of Acts 1985, ch. 477, which 
Title IV-D of the Social Security Act, referred enacted this section, § 36-5-110. 


36-5-107. Disposition of incentive payments — Prohibition against 
agency use of payments for social and recreational pur- 
poses. 


(a) In the event that, pursuant to federal requirements, the department of 
human services adopts a plan requiring political subdivisions to pass incentive 
payments through to agencies actually participating in the IV-D program of 
the Social Security Act (42 U.S.C. §§ 651-665), any incentive payment made to 
a political subdivision that the department designates to be passed through to 
such an agency shall be appropriated by the political subdivision to the use and 
benefit of the designated agency. 

(b)(1) Except in districts where existing non-child support obligations for 
rent and payroll already exceed this figure, at least seventy percent (70%) of 
the federal incentive payments distributed by the department and disbursed 
by the executive director of the district attorneys general conference as 
provided in § 8-7-602 shall be utilized to encourage and improve the 
cost-effectiveness of child support enforcement efforts. 

(2) In those districts where existing non-child support rent and payroll 
obligations already exceed thirty percent (30%) of the incentive payment 
expenditures for that district, one hundred percent (100%) of the federal 
incentive funds shall be utilized to encourage and improve the cost- 
effectiveness of child support enforcement efforts. 

(3) Notwithstanding the requirements in subdivisions (b)(1) and (2), such 
funds may be appropriated by the general assembly for other purposes 
consistent with applicable federal requirements, to the extent that such 
appropriation is specifically set forth in the general appropriations act. 
Further, such funds shall be disbursed only for goods and services for which 
state funds may properly be disbursed and within limitations imposed on 
state disbursements including, but not limited to, state travel regulations. 

(4) This subsection (b) shall not be construed or implemented in any 
manner that jeopardizes the receipt of federal funding pursuant to the Social 
Security Act (42 U.S.C. §§ 651-665). 

(c) An agency that participates in the IV-D program, and that receives 
federal incentive payments from the department as a result of such participa- 
tion, shall not utilize any portion of the incentive payments for the social or 
recreational benefit of the agency’s officers, employees, agents, or the family 
members of the officers, employees or agents. 


_ History. 1985, ch. 477 may be cited as the “Child Sup- 
Acts 1985, ch. 477, § 19; 1990, ch. 974, §§ 2, port Enforcement Act of 1985.” 


B, 5. 
Cross-References. 
' Compiler’s Notes. Termination of Acts 1985, ch. 477, which 
Acts 1985, ch. 477, § 1 provided that Acts enacted this section, § 36-5-110. 
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36-5-108. [Reserved.] 


36-5-109. Construction. 


Chapter 477 of the Public Acts of 1985 is declared to be remedial in nature 
and all provisions of that act shall be liberally construed to effectuate its 
purpose. 


History. Cross-References. 
Acts 1985, ch. 477, § 22. Termination of Acts 1985, ch. 477, which 


Compiler's Notes enacted this section, § 36-5-110. 


For codification of Acts 1985, ch. 477, see 
Disposition of Acts Table in Volume 138. 


36-5-110. Termination of Acts 1985, ch. 477. 


(a) If any provision of the federal law that mandates any provision of 
chapter 477 of the Public Acts of 1985 is declared to be unconstitutional by the 
supreme court of the United States, any such provision of such act shall cease 
to be effective one (1) year from the date of such supreme court decision. 

(b) Enactment of chapter 477 of the Public Acts of 1985 is dependent on the 
availability of federal funding for its implementation, and if, at any time, such 
federal funding becomes unavailable, such act is thereby rendered repealed, 
null and void, and of no effect. 


History. 
Acts 1985, ch. 477, §§ 23, 24. 


Compiler’s Notes. 
For codification of Acts 1985, ch. 477, see 
Disposition of Acts Table in Volume 13. 


36-5-111. Liability for clerk’s fee. 


In all cases where payments for child support are made through or 
administered by the court clerk, the decree or order setting the child support 
must state that the party responsible for paying such support shall be 
responsible for the clerk’s fee, as stated in § 8-21-403, and the amount thereof. 


History. 
Acts 1985, ch. 379, § 1. 


36-5-112. Responsible teen parent pilot project. 


(a) Notwithstanding title 71, chapter 3, part 1, or any other law to the 
contrary, the department shall establish and implement the responsible teen 
parent pilot project. The pilot project shall be established in at least one (1) 
county within each of the three (3) grand divisions. Acting in consultation with 
the department of education and department of labor and workforce develop- 
ment, the council of juvenile and family court judges, the district attorneys 
general conference, the department of human services shall develop policies 
and procedures whereby child support obligations of project participants may 
be adjusted or deferred; provided, that the participants engage in one (1) or 
more of the following activities: 
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(1) Attending school and making satisfactory progress toward high school 
graduation; 

(2) Attending preparatory classes and making satisfactory progress to- 
ward receipt of a general equivalency diploma; 

(3) Participating in approved job training programs and making satisfac- 
tory progress toward job placement; or 

(4) Participating in approved parenting skills training courses and mak- 
ing satisfactory progress toward mastery of the subject matter of such 
courses. 

(b) Participation in the responsible teen parent pilot program shall be 
restricted to persons who: 

(1) Are under twenty-one (21) years of age; 

(2) Are noncustodial parents of children who are receiving, or who have 
recently received, aid to families with dependent children benefits; 

(3) Are unable to provide adequate support for such children due to 
unemployment or underemployment; 

(4) Pay a minimum, specified amount of child support; and 

(5) Visit their children at least once each week unless such visitation is 
restricted by court order. 

(c) In accordance with the Uniform Administrative Procedures Act, com- 
piled in title 4, chapter 5, the department of human services, acting in 
consultation with the department of education, department of labor and 
_ workforce development, the council of juvenile and family court judges, and the 
district attorneys general conference, shall promulgate such rules as may be 
necessary to implement the responsible teen parent pilot project in an efficient 
and effective manner. Such rules shall include, but shall not be limited to, 
_ policies and procedures for: 

(1) Identifying teen parents who would be eligible to participate in these 
programs in the pilot counties; 

(2) Pursuing the establishment of paternity in all cases involving teen 
parenthood within the pilot counties; 

(3) Pursuing the establishment and enforcement of support orders in such 
cases; 

(4) Selecting project participants; 

(5) Monitoring project participants; 

(6) Determining adjustments or deferral of child support obligations for 
project participants; 

(7) Selecting approved job training programs; and 

(8) Determining the minimum amount of child support that must be paid 
by project participants throughout their enrollment in the pilot project. 

(d) The department of human services shall gather and compile data to 
evaluate the efficiency and effectiveness of the pilot project in promoting 
responsible parenting and in encouraging near- and long-term fulfillment of 
child support obligations. On or before December 31 each year, the department 
of human services, acting in consultation with the department of education, 
‘department of labor and workforce development, the council of juvenile and 
‘family court judges, and the district attorneys general conference, shall report 
' to the judiciary committee of the senate and the civil justice committee of the 
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house of representatives concerning implementation of the pilot project and 
shall include any recommendations pertaining thereto. | 

(e) Within each of the pilot counties, the department of human services and 


the juvenile court or the district attorney general shall jointly undertake a 


public awareness campaign to periodically inform and remind teens that: 
(1) Teen parents have a legal obligation to financially support their 
children, and that such obligation continues for eighteen (18) years following 


the birth of a child; 


(2) The legal obligation of support exists regardless of a teen parent’s 


gender or marital status; and 


(3) The legal obligation of support will be enforced and the means with 
which the department may enforce the obligation. 
(f) This section shall not be construed or applied in any manner that 
jeopardizes or reduces the availability of federal funding resources for state 
administered public assistance programs. 


History. 

Acts 1989, ch. 568, §§ 1, 2; T.C.A. (orig. ed.), 
§ 71-3-128; Acts 1996, ch. 950, § 20; 1999, ch. 
520, § 36; 2011, ch. 410, § 3(c); 2012, ch. 861, 
§ 15) 2018) ch. 236318. 21: 2019 ch, 6455.8 32: 
2021, ch, 64, $22) 


Compiler’s Notes. 

For the Preamble to the act concerning the 
prohibition against establishment of a special 
committee if there is a standing committee on 


Amendments. 

The 2021 amendment substituted “civil jus- 
tice committee of the house of representatives” 
for “judiciary committee of the house of repre- 
sentatives” near the end of (e)(3). 


Effective Dates. 
Acts 2021, ch. 64, § 132. March 29, 2021. 


Cross-References. 
Grand divisions, title 4, ch.1, part 2. 


the same subject, please refer to Acts 2011, ch. 
410. 


36-5-113. Plans for payment of child support — Work requirements. 


(a)(1) In any case in which a child is receiving assistance under a state 
program funded under Title IV-A of the Social Security Act (42 U.S.C. § 601 
et seq.), including, but not limited to, temporary assistance as provided 
under title 71, and the payment of support for such child is overdue, then the 
department of human services may issue an administrative order to direct 
an individual who owes overdue support to such a child to pay the overdue 
support in accordance with a plan for payment of all overdue support. 

(2) The plan shall require the obligor to pay the overdue amount in full, or 
by monthly installments that are calculated to reduce the overdue amount 
by a reasonable payment over a reasonable period of time. The order may be 
enforced by either the court with jurisdiction of the support order or by the 
department pursuant to § 36-5-811 or § 36-5-812, or by any other remedies 
available for the collection or enforcement of current support. 

(b) The department may also order the individual who is not incapacitated 
and who is subject to a plan requiring payment of the overdue support for a 
child receiving assistance under a state program funded under Title IV-A of the 
Social Security Act, including, but not limited to, temporary assistance as 
provided under title 71, to engage in work activities as required under 
§ 71-3-104. 

(c) Acopy of the order issued pursuant to this section shall be filed with the 
court. 


+ Compiler’s Notes. 
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(d) An order issued by the department pursuant to this part may be 
appealed as provided in part 10 of this chapter. 

(e) For purposes of this section, “overdue” support is defined as any occasion 
on which the full amount of support ordered for or on behalf of a minor child, 
or for a spouse or former spouse of the obligor with whom the child is living to 
the extent the spousal support would be included for the purposes of 42 U.S.C. 
§ 654(4), is not paid by the due date for arrears as defined in § 36-5-101(f)(1), 
unless an income assignment is in effect and the payer of income is paying 
pursuant to § 36-5-501(g). 


History. however, if Senate Bill 3303/House Bill 3305 is 
Acts 1997, ch. 551, § 48; 1998, ch. 1098, enacted and the cost reimbursement provisions 
§ 17. are implemented as provided therein, the pro- 


visions of this sentence shall be void.” The bill 
was enacted as Acts 1998, ch. 1048, so the 


1 : i 
Acts 1998, ch. 1098, § 17 contained a second de beater ini Wek | lle ie 


sentence in (c) which read: “No fee shall be 
_ charged for the filing of the order; provided, 


. 36-5-114. Federally required state collection and disbursement unit 
for child and spousal support. 


(a)(1) This section is intended to outline a flexible waiver application 
procedure for the federally required centralized collection and disbursement 
of child and spousal support established pursuant to 42 U.S.C. § 654b. 
Wherever the terminology “collection and disbursement” is used in this 
section, or in other sections of law using that terminology, it is the legislative 
intent that the use of such term in the conjunctive shall not be construed to 
prevent the department of human services from seeking waivers and the 
state from implementing any procedures, permitted by federal law, regula- 
tions, or interpretations of such law or regulations or such waivers, that may 
allow for alternate methods or processes for either collection or disburse- 
ment of child and spousal support by the clerks of the courts of this state. 
(2)(A) If the federal law, or regulations or the interpretation of such law or 
regulations, are repealed or modified so that centralized collection and 
disbursement are no longer mandated by federal law, and such repeal or 
modification occurs before the implementation of the centralized collection 
system, either directly by department itself or before the execution of a 
contract by the department with a contractor for the operation of such 
system, the provisions of state law addressing such a centralized system 
for the collection and disbursement of child and spousal support shall be 
null and void. 

(B) Should the federal requirement of a centralized system be repealed 
or modified after implementation by the department of the federally 
required centralized collection and disbursement system, either directly 
by the department or by the department through a contractor, the 
provisions of law relative to the federally required centralized collection 
and disbursement system shall remain in effect, but the commissioner of 
human services shall, at the request of and in conjunction with the clerks 
of the court, develop a plan for transition of the collection and disburse- 
ment functions to the clerks of the court, which shall include proposed 
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legislation that may be necessary to return the collection and disburse- 
ment process to the clerks of court. The plan shall be submitted to chairs — 
of the civil justice committee of the house of representatives and the 
judiciary committee of the senate prior to the beginning of the next session 
of the general assembly after the repeal or modification of the federal 
requirements, but in no event later than ninety (90) days after the repeal 
or modification of the federal requirements. 

(3) Nothing herein shall impair the validity of a contract that has been 
executed by the state of Tennessee or the department with any person or 
entity for the operation of the federally required centralized collection and 
disbursement system before the repeal or modification of the federal cen- 
tralized collection and disbursement requirement. 

(b)(1) If a waiver is available under federal law or regulations that would 

enable the clerks of the court to continue to collect or disburse child and 

spousal support, the commissioner shall, at the request of the state court 
clerks conference, consult with the clerks of the court to determine the 
feasibility of implementing such a waiver, and shall make application to the 

United States department of health and human services for such a waiver; 

provided, that if the department has contracted for the operation of the 

central collection and disbursement system at the time federal law and 
regulations, or the interpretation of such, have changed, then this subdivi- 
sion (b)(1) shall be subject to the contract terms. 

(2) In the event the waiver is granted that permits the clerks of court to 
perform services in the central collection and disbursement system, the 
clerks of court may enter into a contract, as permitted by state and federal 
law, with a third party to perform any of the functions required by federal 
law or required under such a waiver. If such a contract is appropriate, the 
president of the state court clerks conference, upon authorization of the 
board of directors of the state court clerks conference, shall have authority to 
bind the members of the conference to the terms of the contract. The contract 
may provide for any contractor to retain or distribute all or part of the clerks’ 
fees authorized by § 8-21-4038, if permitted by federal regulations. Under 
any plan, the collection and disbursement of child and spousal support shall 
be conducted in such a manner as will not adversely affect either compliance 
with federal regulations or federal funding for the Title IV-A block grant 
program and the Title IV-D child support program. 


History. 

Acts 1997, ch. 551, § 69; 1998, ch. 1048, § 1; 
2013, ch.’296, $217 2019) ch. 345,'8 50. 2021, 
ch. 64, § 23. 


Compiler’s Notes. 

Title IV-A of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 601 
et seq. 

Title IV-D of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 651 
et seq. 


Amendments. 

The 2021 amendment substituted “civil jus- 
tice committee of the house of representatives” 
for “judiciary committee of the house of repre- 
sentatives” in the last sentence of (a)(2)(B). 


Effective Dates. 
Acts 2021, ch. 64, § 1382. March 29, 2021. 
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 36-5-115. State registry of support cases. 


(a) For the purposes of this section, “support order” means an order in which 
there is a judgment, decree, or order, whether temporary, final, or subject to 
modification, that is issued by a court of competent jurisdiction or an 

administrative agency of competent jurisdiction, for the support and mainte- 
nance of a child, including a child who has attained the age of majority under 
the law of the state that issued the order and which order, judgment, or decree 

_ provides for monetary support, health care, arrearages, or reimbursement, and 
which may include related costs and fees, interest, penalties, income withhold- 
ing, attorneys fees, and other relief. 

(b) All cases of support for which services are being provided pursuant to 

Title IV-D of the Social Security Act (42 U.S.C. § 651 et seq.), and all support 
orders that are established or modified on or after October 1, 1998, regardless 
of whether such orders result from cases being enforced pursuant to Title IV-D 

_ of the Social Security Act, shall be contained in an automated state registry of 
support cases and support orders to be operated by the department of human 
services under such conditions, and containing such data elements, as are 

required by the secretary of the United States department of health and 

_human services pursuant to 42 U.S.C. § 654a. 

(c)(1)(A) The clerk of a court who had opted out of the statewide child 
support computer system prior to March 1, 1998, and who maintains the 
records of support orders described in subsection (b) in non-Title IV-D 
cases, shall send a facsimile copy of the order, any necessary data elements 
required by the secretary of the United States department of health and 
human services, and any additional updated information regarding such 
data elements on the support case at such time as it is supplied to the clerk 
by the parties to the case, to the department or its contractor on a daily 
basis on a line and facsimile machine provided for such purpose by the 
department of human services. The machine shall be provided if the 
clerk’s office does not have a facsimile machine as determined by the 
department through an equipment assessment. Line charges shall be the 
responsibility of the department either through use of a toll-free line or 
pursuant to the cost reimbursement requirements of § 36-5-117. 

(B) As an alternative to provision by the clerk of the order and 
information as required by subdivision (c)(1)(A) by use of a facsimile 
machine, for those clerks who opted out of the statewide child support 
enforcement system pursuant to the former provisions of § 36-5-101(a), 
upon the request of the clerk, the department shall conduct a computer 
needs assessment of the clerk’s office. Based upon the assessment, the 
department shall provide either adequate computer equipment and Ten- 
nessee Child Support Enforcement System (TCSES) software to permit 
the transfer of information required by the federal case registry provi- 
sions, or if the clerk has an existing computer system that is the same 
system as a clerk that is currently interfacing with the department of 
human services’ TCSES system, that clerk shall be given the same 
opportunity to interface with the TCSES system, with the costs of any 
modifications required to transmit the required data elements or to 
otherwise meet the requirements of federal law needed for the interfacing 
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system to be the responsibility of the department of human services. 

(2) For clerks who operate under TCSES or under the TCSES interfacing 
system, including the model interfacing systems, the department will absorb 
the costs of modifications of the computer system necessary to receive and 
transmit information required by the federal law for the operation of the 
central case registry. For cases that are not subject to enforcement by the 
department pursuant to Title IV-D of the Social Security Act, these clerks 
shall transmit to the department or its contractor on a daily basis on TCSES, 
or the TCSES interfacing system, including the model interfacing system, 
the necessary data elements for the support case registry required by the 
secretary of the United States department of health and human services and 
any additional updated information regarding such data elements at such 
time as it is supplied to the clerk. 

(d) The clerks’ costs for services of this section shall be paid according to the 
reimbursement process established pursuant to § 36-5-117. 


History. and worker’s compensation cases, OAG 99-230, 
Acts 1998, ch. 1048, § 2. 1999 Tenn. AG LEXIS 226 (12/15/99). 


Attorney General Opinions. 
Statistical information in domestic relations 


36-5-116. Establishment of central collection and disbursement unit. 


(a)(1) Effective October 1, 1999, the department of human services shall 
become the central collection and disbursement unit for the state as required 
by 42 U.S.C. § 654b. All orders in Title IV-D support cases, and all orders for 
income assignments that have directed support to be paid to the clerk of any 
court, and that are subject to 42 U.S.C. § 654b, shall be deemed to require 
that the support be sent to the central collection and disbursement unit, any 
order of the court notwithstanding. 

(2) When the department or its contractor acts as the central collection 

and disbursement unit, then, notwithstanding any law to the contrary, the 
fee paid by the obligor for the collection and disbursement of child support 
pursuant to § 8-21-403 shall be paid to the department with respect to 
payments collected or disbursed by the central system. The processing of 
such fees shall be conducted in such a manner as will not adversely affect 
compliance with federal law or regulations and will not adversely affect 
federal funding for the Title IV-A block grant program and the Title IV-D 
child support program; provided, the department may by rules promulgated 
pursuant to the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5, reduce the fee provided in § 8-21-403 with respect to cases under 
the centralized collection and disbursement unit. 
(b)(1) Each clerk shall submit to the department, in the manner described in 
subsection (c), on a daily basis on the day the order is entered, the 
information required to permit the department to process all payments for 
child and spousal support that are required by federal law to be collected and 
disbursed by the federally mandated state collection and disbursement unit, 
and such other information necessary to update the processing of informa- 
tion for collection and disbursement, if contained in the court records. 

(2) The clerks’ services for providing such information shall be paid by the 


|—~6B61 ALIMONY AND CHILD SUPPORT 36-5-116 


department according to the reimbursement process established by § 36-5- 

LL Ts 

(c) The clerks of court who have opted out and those clerks who operate a 
Tennessee child support enforcement system (TCSES) or TCSES interface 
computer system, including the model interface system, shall have the same 
options as contained in § 36-5-115(c) for transmitting data required for the 
processing of information relative to the collection and disbursement of child 
and spousal support as required by this section. The clerk must, however, 
choose the same method of transmission of data for both the central case 
registry and the central collection data transmission. 

(d)(1) Following implementation of the federally required central collection 

and disbursement unit, each clerk shall remain responsible for receipt of all 

support payments not subject to the requirements of the centralized collec- 

tion and disbursement system. 

(2) Payments received by the clerk for support cases that are not Title 

IV-D cases or that are not otherwise subject to the requirements of a central 
collection or disbursement system shall not be included in the cost reim- 
bursement and shall be subject to the fees permitted by § 8-21-403 or such 
other fees permitted by law. Payments that are received by the clerk in cases 
subject to the central collection and disbursement system shall be distrib- 
uted to the centralized collection and disbursement system; provided, that 
the clerks shall be reimbursed the costs of such services pursuant to 
§ 36-5-117. 
(e)(1) By August 31, 2002, and to the extent required by federal law, the 
department of human services shall provide a monthly notice to the 
custodial parent or other caretaker of the child who receives child support 
payments from the central collection and disbursement unit established by 
this section, when a child support payment is received or distributed by the 
department during the reporting month. 

(2) The recipients of monthly notices shall include: 

(A) Current Families First recipients; 

(B) Former Families First recipients, to include former Aid to Families 
with Dependent Children (AFDC) recipients; 

(C) Any other persons who are recipients of Title IV-D child support 
services from the department; and 

(D) Any other persons who receive payments from the central collection 
and disbursement unit. 

(3) The notice to each custodial parent or other caretaker shall include, in 
an easily understood format, the following information relative to the child 
Support payments: 

(A) Custodial parent’s or other caretaker’s name; 

(B) Noncustodial parent’s name; 

(C) TCSES case number; 

(D) Court docket number; 

(E) The amount of the current child support payment or payments 
issued to the custodial parent or other caretaker of the child; 

(F) The date on which the child support payment or payments were 
issued to the custodial parent or other caretaker of the child; 
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(G) The total of all child support payments issued to date during the 
current year; | 

(H) Information regarding the right to administrative review and 
appeal; 

(I) Understandable, case-specific information regarding negative num- 
bers and adjustments related to the collection, distribution and disburse- 
ment of child support that are shown on the notice of collection in the cases 
subject to this subsection (e); 

(J) The date the child support payment or payments were received; 

(K) The toll-free number for accessing child support customer service; 
and 

(L) Where available, the following additional information shall be 
provided: 

(i) The custodial parent’s or other caretaker’s member identification 
number; 

(ii) The court location of the court in which the order is established; 

(iii) The court-ordered child support amount for both current child 
support and for amounts of child support that are in arrears; and 

(iv) The date of the court order in effect. 

(4) In addition, for current or former recipients of Families First, the 
following information shall be provided to the custodial parent or caretaker 
of the child: 

(A) Any information required by federal law or regulation; 

(B) The federal rules for distribution of child support as they may be 
related to the specific category of either current Families First or former 
Families First recipients; 

(C) The unmet need amount for current Families First recipients; 

(D) The category, specifically either current Families First or former 
Families First, and a reason for any disparity between the amount 
received and the amount disbursed to the custodial parent or caretaker 
that is related to the category; 

(E) The toll-free telephone number to call with questions about the 
unmet need amount for current Families First recipients; 

(F) The amount of child support received that was treated as current 
child support; | 

(G) The amount of child support received that was treated as past due 
child support; 

(H) A message keyed to the appearance of a collection of child support 
arrears from a federal income tax refund offset involving the noncustodial 
parent; 

(I) The toll-free telephone numbers for both the IV-D child support and 
the IV-A Families First programs to facilitate inquiry for any questions or 
concerns; and 

(J) General explanatory information. 

(5) By April 1, 2002, child support payments sent to the custodial parent 
or other caretaker of the child by the central collection and disbursement 
unit shall include with each payment warrant, where available, the follow- 
ing information regarding the payment or payments: 
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(A) The custodial parent’s or other caretaker’s name and TCSES 
member identification number; 
(B) The noncustodial parent’s name; 
(C) The payment warrant number; 
(D) TCSES case identification number associated with each support 
payment included in the payment warrant; 
(E) Court name and docket number from which each support payment 
on the payment warrant originated; 
(F) The date on which the payment warrant was issued; and 
(G) The total of all payments issued to date during the current year. 
(6) The department may include any additional information on the 
notices or with the payments under this subsection (e) as it may determine 
necessary or helpful to the custodial parent or other caretaker of the child. 
(f) If, due to the fault of the department of human services fiscal services 
unit, a properly identified current payment of child support that has an order 


_ properly entered into TCSES is not disbursed within two (2) weeks of receipt 
_ of the payment by the department, the custodial parent may request, and the 


department shall promptly pay, an additional payment as provided for in this 
subsection (f). Such additional payment from the department shall be in an 


- amount not to exceed ten percent (10%) of the amount actually paid toward 


current support that was delayed by the action of the fiscal services unit, or 
fifty dollars ($50.00), whichever is less. Such ten percent (10%) payment shall 


_ be derived from the department’s budget without additional appropriation. 


Any cost incurred by the department to implement this subsection (f) shall be 
paid from the statutory fees paid to the department. 


History. 
Acts 1998, ch. 1048, § 3; 2000, ch. 909, § 2; 
2000, ch. 922, § 41; 2002, ch. 674, § 1. 


Compiler’s Notes. 

Acts 2000, ch. 909, § 3 provided that the act 
shall apply to any pending child support order 
owed under a court or administrative order 


' that is subject to centralized collection and 


disbursement. 

Acts 2002, ch. 674, § 4 provided that funding 
for that act shall be by existing resources of the 
department of human services. 


Title IV-A of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 601 
et seq. 

Title IV-D of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 651 
et seq. 


Attorney General Opinions. 

Centralized collection and distribution unit 
for child support payments, OAG 99-222, 1999 
Tenn. AG LEXIS 234 (11/9/99). 

Constitutionality of § 36-5-116, OAG 00-012, 
2000 Tenn. AG LEXIS 12 (1/24/00). 


36-5-117. Reimbursement of clerks of court for activities involving 
child support, central state case registry and the central 
collection and disbursement system. 


(a)(1) Notwithstanding any law to the contrary, and in lieu of any other fees 
or costs set forth by law that would otherwise be applicable to cases enforced 
by the department of human services or its contractors pursuant to Title 
IV-D of the Social Security Act (42 U.S.C. § 651 et seq.), and for activity 
related to the collection and disbursement of support in cases subject to 42 
U.S.C. § 654b, and for their activities required pursuant to § 36-5-115, the 
clerks of court shall be reimbursed by the department to the maximum 
extent permitted under federal law and regulations for the actual costs of 
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providing services for which federal financial participation is available for 

child and spousal support cases being enforced pursuant to, or otherwise 

subject to, the requirements of the Title IV-D child support program. 

(2) Nothing in this section shall alter the method for payment of court 
costs in Title IV-D support cases or in non-Title IV-D support cases by private 
parties, if otherwise permitted by federal law or regulations. 

(b) The actual costs and the clerks of court reimbursement rates shall be set 
according to the Study of Actual Costs of Activities by Clerks of Court for Child 
and Spousal Support Cases and Determination of Actual Costs for Reimburse- 
ment by the department of human services-revised report of study dated 
November 18, 1998. 

(c) The cost reimbursement process section shall be implemented upon the 
implementation of the centralized collection and disbursement system, but in 
no circumstance later than October 1, 1999. Reimbursement to the clerks of 
court under the cost reimbursement process shall be made on a monthly basis 
by electronic fund transfer. Reimbursement of such costs shall be made 
pursuant to a contract, if required by federal law or regulations, by the 
department with each clerk who performs such child or spousal support 
services as may be required by Title IV-D of the Social Security Act. Notwith- 
standing any law to the contrary, the clerk of the court shall have authority to 
contract with the department as may be required pursuant to this subsection 
fe), 

(d) Notwithstanding any provision of law to the contrary, upon implemen- 
tation of the reimbursement process described in this section, any provision of 
law that would otherwise exempt the department or its contractors from the 
payment of costs for cases subject to Title IV-D requirements involving child or 
spousal support services or as otherwise required pursuant to 42 U.S.C. 
§ 654b, shall be superseded by the cost reimbursement provisions of this 
section, and all costs associated with services provided by the clerks of court to 
the department or its contractors will be paid according to the cost reimburse- 
ment provisions of this section; provided, that the provisions of this subsection 
(d) negating such exemptions shall not apply to any exemptions from costs or 
fees required by federal law or regulations or any uniform act. 


History. for child support payments, OAG 99-222, 1999 
Acts 1998, ch. 1048, § 4; 2020, ch. 535, Tenn. AG LEXIS 234 (11/9/99). 
§§ 1-3. 


Attorney General Opinions. 
Centralized collection and distribution unit 


36-5-118. Customer service unit — Statewide toll-free telephone line. 


Notwithstanding this part or any other law to the contrary, if the depart- 
ment of human services serves as the central collection and disbursement unit 
for the state, then the department must establish, advertise and maintain a 
customer service unit and a statewide toll-free telephone line for the express 
purpose of receiving and responding to citizen inquiries and complaints 
concerning child support collections and disbursements. Notwithstanding any 
law to the contrary, if a contractor of the department serves as the central 
collection and disbursement unit for the state, then the contractor must 
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establish, advertise and maintain a customer service unit and a statewide 
toll-free telephone line for the express purpose of receiving and responding to 
citizen inquiries and complaints concerning child support collections and 
disbursements. | 


History. 
Acts 1998, ch. 1048, § 5. 


36-5-119. Satellite offices. 


Notwithstanding this part or any other law to the contrary, the department 
of human services shall vigorously investigate and determine the feasibility of 
securing the necessary waivers required to permit establishment of satellite 
offices for the state’s central collection and disbursement unit. Such satellite 
offices would be established only in those counties that account for a substan- 
tial percentage of total child support collections within the state. Such satellite 
offices would locally collect and/or disburse child support and/or would provide 
a locally based customer service unit for residents of such county. 


History. 
Acts 1998, ch. 1048, § 6. 


36-5-120. Payments and identifying information required for support 
payments made to the centralized collection and disburse- 
ment unit. 


(a) All payments to the centralized collection and disbursement unit by 
either the obligor parent or a payer on behalf of the obligor parent shall include 
the following information: 

(1) The name and social security number of the obligor parent; and 
(2) The code identifier for the court for which the payment is being made 
and the docket number of the case in which the support order was entered. 

(b) As an alternative to compliance with subsection (a), an employer or other 
payer of support on behalf of an obligor parent may submit a payment 
document provided by the department of human services on which the 
employer or other payer shall include the amount of income withholding on 
each affected employee or other payee, and, if appropriate, shall provide the 
name and address of any new employer of an affected employee or payee if 
known to the employer or other payer. 

(c) As an alternative to subsection (a), a self-employed obligor parent, or an 
obligor parent whose employer or other payer of income is unknown to the 
department, may submit a payment coupon provided by the department to the 
parent with the payment due. 

(d) Any payment made to the centralized collection and disbursement unit 
that does not comply with the requirements of subsections (a)-(c) shall be 
subject to a penalty. 

(e)(1) If, after prior warning notification by the department of failure to 

provide the information with the payments as required by this section, any 

employer or other payer of income fails or refuses to comply with the 
requirements of this section, the violator shall be subject to a civil penalty of 
one hundred dollars ($100) per individual for whom the required information 
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is not provided upon the first failure to comply, two hundred dollars ($200) 
per individual for the second failure to comply and five hundred dollars 
($500) per individual for each occurrence thereafter. The warning notifica- 
tion shall specifically state the information required to be submitted and the 
information omitted by the employer or other payer of income, shall provide 
a telephone number for questions, and shall set forth the penalties for failure 
to comply, referencing statutory authority. 

(2) If, after prior warning notification by the department of failure to 
provide the information with the payments as required by this section, any 
obligor fails or refuses to comply with the requirements of this section, the 
violator shall be subject to a civil penalty of one hundred dollars ($100) or the 
amount equaling twenty-five percent (25%) of the obligor’s monthly support 
obligation, whichever is less, for the first failure to provide the required 
information; two hundred dollars ($200) or the amount equaling fifty percent 
(50%) of the obligor’s monthly obligation, whichever is less, for the second 
failure to comply; and five hundred dollars ($500) or the obligor’s monthly 
support obligation, whichever is less, for each occurrence thereafter. The 
warning notification shall specifically state the information required to be 
submitted and the information omitted by the obligor, shall provide a 
telephone number for questions, and shall set forth the penalties for failure 
to comply, referencing statutory authority. 

(3) Any employer, payer of income or obligor who conspires not to provide 
the information required by this section or who conspires to provide false or 
incomplete information shall each be subject to a civil penalty of five 
hundred dollars ($500). 

(4) These penalties shall be assessed by the commissioner of human 
services after written notice to the violator. The notice shall provide fifteen 
(15) days from the mailing date of such notice to file a written request to the 
department for appeal of the civil penalty. 

(5) If an appeal is timely filed with the department by the employer, payer 
of income or obligor, the department shall set an administrative hearing on 
the issue of the assessment pursuant to the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5, relative to contested case hearings. 

(6) Failure to timely appeal the assessment of the civil penalty shall be 
final and conclusive of the correctness of the assessment. 

(7) Any amount found owing shall be due and payable not later than 
fifteen (15) days after the mailing date of the determination. 

(8)(A) Failure to pay an assessment shall result in a lien against the real 
or personal property of the employer, payer of income or the obligor in 
favor of the department. If the violator fails to pay an assessment when it 
becomes final, the department may collect the amount of the civil penalty 
by any available administrative enforcement procedures or by court 
action. 

(B) The nonprevailing party shall be liable for all court costs and 
litigation taxes of the proceedings and shall be liable to the department for 
the cost of any private, contract or government attorney representing the 
state and for the time of any of its Title IV-D or contractor staff utilized in 
litigating the assessment. 
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(9) Any appeal of the action of the commissioner pursuant to this section 
shall be made in conformity with § 36-5-1003. 


History. Acts 2002, ch. 674, § 4 provided that funding 
Acts 2000, ch. 909, § 1; 2002, ch. 674, § 2. for that act shall be by existing resources of the 
department of human services. 
Title IV-D of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 651 
et seq. 


Compiler’s Notes. 

Acts 2000, ch. 909, § 3 provided that the act 
shall apply to any pending child support order 
owed under a court or administrative order 
that is subject to centralized collection and 
disbursement. 


36-5-121. Decree for support of spouse. 


(a) In any action for divorce, legal separation or separate maintenance, the 
court may award alimony to be paid by one spouse to or for the benefit of the 
other, or out of either spouse’s property, according to the nature of the case and 
the circumstances of the parties. The court may fix some definite amount or 
amounts to be paid in monthly, semimonthly or weekly installments, or 
otherwise, as the circumstances may warrant. Such award, if not paid, may be 
enforced by any appropriate process of the court having jurisdiction including 
levy of execution. Further, the order or decree shall remain in the court’s 
_ jurisdiction and control, and, upon application of either party, the court may 
award an increase or decrease or other modification of the award based upon 
a showing of a substantial and material change of circumstances; provided, 
that the award is subject to modification by the court based on the type of 
alimony awarded, the terms of the court’s decree or the terms of the parties’ 
agreement. 

(b) The court may, in its discretion, at any time pending the final hearing, 
upon motion and after notice and hearing, make any order that may be proper 
to compel a spouse to pay any sums necessary for the support and maintenance 
of the other spouse, to enable such spouse to prosecute or defend the suit of the 
parties and to make other orders as it deems appropriate. Further, the court 
may award such sum as may be necessary to enable a spouse to pay the 
expenses of job training and education. In making any order under this 
subsection (b), the court shall consider the financial needs of each spouse and 
the financial ability of each spouse to meet those needs and to prosecute or 
defend the suit. 

(c)(1) Spouses have traditionally strengthened the family unit through 

private arrangements whereby one (1) spouse focuses on nurturing the 

personal side of the marriage, including the care and nurturing of the 
children, while the other spouse focuses primarily on building the economic 
strength of the family unit. This arrangement often results in economic 
detriment to the spouse who subordinated such spouse’s own personal career 
for the benefit of the marriage. It is the public policy of this state to 
encourage and support marriage, and to encourage family arrangements 
that provide for the rearing of healthy and productive children who will 
become healthy and productive citizens of our state. 

(2) The general assembly finds that the contributions to the marriage as 
homemaker or parent are of equal dignity and importance as economic 
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contributions to the marriage. Further, where one (1) spouse suffers eco- 
nomic detriment for the benefit of the marriage, the general assembly finds 
that the economically disadvantaged spouse’s standard of living after the 
divorce should be reasonably comparable to the standard of living enjoyed 
during the marriage or to the post-divorce standard of living expected to be 
available to the other spouse, considering the relevant statutory factors and 
the equities between the parties. 

(d)(1) The court may award rehabilitative alimony, alimony in futuro, also | 
known as periodic alimony, transitional alimony, or alimony in solido, also 
known as lump sum alimony or a combination of these, as provided in this 
subsection (d). 

(2) It is the intent of the general assembly that a spouse, who is 
economically disadvantaged relative to the other spouse, be rehabilitated, 
whenever possible, by the granting of an order for payment of rehabilitative 
alimony. To be rehabilitated means to achieve, with reasonable effort, an 
earning capacity that will permit the economically disadvantaged spouse’s 
standard of living after the divorce to be reasonably comparable to the 
standard of living enjoyed during the marriage, or to the post-divorce 
standard of living expected to be available to the other spouse, considering 
the relevant statutory factors and the equities between the parties. 

(3) Where there is relative economic disadvantage and rehabilitation is 
not feasible, in consideration of all relevant factors, including those set out 
in subsection (i), the court may grant an order for payment of support and 
maintenance on a long-term basis or until death or remarriage of the 
recipient, except as otherwise provided in subdivision (f)(2)(B). 

(4) An award of alimony in futuro may be made, either in addition to an 
award of rehabilitative alimony, where a spouse may be only partially 
rehabilitated, or instead of an award of rehabilitative alimony, where 
rehabilitation is not feasible. Transitional alimony is awarded when the 
court finds that rehabilitation is not necessary, but the economically disad- 
vantaged spouse needs assistance to adjust to the economic consequences of 
a divorce, legal separation or other proceeding where spousal support may be 
awarded, such as a petition for an order of protection. 

(5) Alimony in solido may be awarded in lieu of or in addition to any other 

alimony award, in order to provide support, including attorney fees, where 
appropriate. 
(e)(1) Rehabilitative alimony is a separate class of spousal support, as 
distinguished from alimony in solido, alimony in futuro, and transitional 
alimony. To be rehabilitated means to achieve, with reasonable effort, an 
earning capacity that will permit the economically disadvantaged spouse’s 
standard of living after the divorce to be reasonably comparable to the 
standard of living enjoyed during the marriage, or to the post-divorce 
standard of living expected to be available to the other spouse, considering 
the relevant statutory factors and the equities between the parties. 

(2) An award of rehabilitative alimony shall remain in the court’s control 
for the duration of such award, and may be increased, decreased, termi- 
nated, extended, or otherwise modified, upon a showing of a substantial and 
material change in circumstances. For rehabilitative alimony to be extended 





569 ALIMONY AND CHILD SUPPORT 36-5-121 


beyond the term initially established by the court, or to be increased in 
amount, or both, the recipient of the rehabilitative alimony shall have the 
burden of proving that all reasonable efforts at rehabilitation have been 
made and have been unsuccessful. 

(3) Rehabilitative alimony shall terminate upon the death of the recipi- 

ent. Rehabilitative alimony shall also terminate upon the death of the payor, 
unless otherwise specifically stated. 
(f)(1) Alimony in futuro, also known as periodic alimony, is a payment of 
support and maintenance on a long term basis or until death or remarriage 
of the recipient. Such alimony may be awarded when the court finds that 
there is relative economic disadvantage and that rehabilitation is not 
feasible, meaning that the disadvantaged spouse is unable to achieve, with 
reasonable effort, an earning capacity that will permit the spouse’s standard 
of living after the divorce to be reasonably comparable to the standard of 
living enjoyed during the marriage, or to the post-divorce standard of living 
expected to be available to the other spouse, considering the relevant 
statutory factors and the equities between the parties. 

(2)(A) An award of alimony in futuro shall remain in the court’s control for 

the duration of such award, and may be increased, decreased, terminated, 

extended, or otherwise modified, upon a showing of substantial and 
material change in circumstances. 

(B) In all cases where a person is receiving alimony in futuro and the 
alimony recipient lives with a third person, a rebuttable presumption is 
raised that: 

(i) The third person is contributing to the support of the alimony 
recipient and the alimony recipient does not need the amount of support 
previously awarded, and the court should suspend all or part of the 
alimony obligation of the former spouse; or 

(ii) The third person is receiving support from the alimony recipient 
and the alimony recipient does not need the amount of alimony 
previously awarded and the court should suspend all or part of the 
alimony obligation of the former spouse. 

(3) An award for alimony in futuro shall terminate automatically and 

unconditionally upon the death or remarriage of the recipient. The recipient 
shall notify the obligor immediately upon the recipient’s remarriage. Failure 
of the recipient to timely give notice of the remarriage shall allow the obligor 
to recover all amounts paid as alimony in futuro to the recipient after the 
recipient’s marriage. Alimony in futuro shall also terminate upon the death 
of the payor, unless otherwise specifically stated. 
(g)(1) ‘Transitional alimony means a sum of money payable by one (1) party 
to, or on behalf of, the other party for a determinate period of time. 
Transitional alimony is awarded when the court finds that rehabilitation is 
not necessary, but the economically disadvantaged spouse needs assistance 
to adjust to the economic consequences of a divorce, legal separation or other 
proceeding where spousal support may be awarded, such as a petition for an 
order of protection. 

(2) Transitional alimony shall be nonmodifiable unless: 

(A) The parties otherwise agree in an agreement incorporated into the 
initial decree of divorce or legal separation, or order of protection; 
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(B) The court otherwise orders in the initial decree of divorce, legal 
separation or order of protection; or 

(C) The alimony recipient lives with a third person, in which case a 
rebuttable presumption is raised that: 

(i) The third person is contributing to the support of the alimony 
recipient and the alimony recipient does not need the amount of support 
previously awarded, and the court should suspend all or part of the 
alimony obligation of the former spouse; or 

(ii) The third person is receiving support from the alimony recipient 
and the alimony recipient does not need the amount of alimony 
previously awarded and the court should suspend all or part of the 
alimony obligation of the former spouse. 

(3) Transitional alimony shall terminate upon the death of the recipient. 
Transitional alimony shall also terminate upon the death of the payor, 
unless otherwise specifically stated in the decree. 

(4) The court may provide, at the time of entry of the order to pay 

transitional alimony, that the transitional alimony shall terminate upon the 
occurrence of other conditions, including, but not limited to, the remarriage 
of the party receiving transitional alimony. 
(h)(1) Alimony in solido, also known as lump sum alimony, is a form of long 
term support, the total amount of which is calculable on the date the decree 
is entered, but which is not designated as transitional alimony. Alimony in 
solido may be paid in installments; provided, that the payments are ordered 
over a definite period of time and the sum of the alimony to be paid is 
ascertainable when awarded. The purpose of this form of alimony is to 
provide financial support to a spouse. In addition, alimony in solido may 
include attorney fees, where appropriate. 

(2) A final award of alimony in solido is not modifiable, except by 
agreement of the parties only. 

(3) Alimony in solido is not terminable upon the death or remarriage of 
the recipient or the payor. 

(i) In determining whether the granting of an order for payment of support 
and maintenance to a party is appropriate, and in determining the nature, 
amount, length of term, and manner of payment, the court shall consider all 
relevant factors, including: 

(1) The relative earning capacity, obligations, needs, and financial re- 
sources of each party, including income from pension, profit sharing or 
retirement plans and all other sources; 

(2) The relative education and training of each party, the ability and 
opportunity of each party to secure such education and training, and the 
necessity of a party to secure further education and training to improve such 
party’s earnings capacity to a reasonable level; 

(3) The duration of the marriage; 

(4) The age and mental condition of each party; 

(5) The physical condition of each party, including, but not limited to, 
physical disability or incapacity due to a chronic debilitating disease; 

(6) The extent to which it would be undesirable for a party to seek 
employment outside the home, because such party will be custodian of a 
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minor child of the marriage; 

(7) The separate assets of each party, both real and personal, tangible and 
intangible; 
(8) The provisions made with regard to the marital property, as defined in 

§ 36-4-121; 

(9) The standard of living of the parties established during the marriage; 

(10) The extent to which each party has made such tangible and intan- 
gible contributions to the marriage as monetary and homemaker contribu- 
tions, and tangible and intangible contributions by a party to the education, 
training or increased earning power of the other party; 

(11) The relative fault of the parties, in cases where the court, in its 
discretion, deems it appropriate to do so; and 

(12) Such other factors, including the tax consequences to each party, as 
are necessary to consider the equities between the parties. 

(j) Where the lump sum amount of retirement or pension benefits or of 
balances in an individual retirement account, §§ 401(k), 403(b), 457 (26 U.S.C. 
8§ 401(k), 403(b) and 457), respectively, or any other tax qualified account has 
been considered by the trial court, and determined to be marital property to be 
divided, the distributions of such lump sum amounts necessary to complete the 
division of property, whether distributed in a single payment or by periodic 
payments, shall not be considered income for the purpose of determining a 
spouse or ex-spouse’s right to receive alimony or child support, but the income 
generated by the investment of such lump sum awards shall be considered 
income for such purpose. 

(k) The court may direct a party to pay the premiums for insurance insuring 
the health care costs of the other party, in whole or in part, for such duration 
as the court deems appropriate. 

(L) To secure the obligation of one party to pay alimony to or for the benefit 
of the other party, the court may direct a party to designate the other party as 
the beneficiary of, and to pay the premiums required to maintain, any existing 
policies insuring the life of a party, or to purchase and pay the premiums 
required to maintain such new or additional life insurance designating the 
other party the beneficiary of the insurance, or a combination of these, as the 
court deems appropriate. 

(m) The order or decree of the court may provide that the payments for the 
support of such spouse shall be paid either to the clerk of the court or directly 
to the spouse, or, in Title IV-D cases, the order or decree of the court shall 
provide that payments shall be paid to the central collections and disburse- 
ment unit, pursuant to § 36-5-116. 

(n) Nothing in this section shall be construed to prevent the affirmation, 
ratification and incorporation in a decree of an agreement between the parties 
as to support and maintenance of a party. 

(o) Any order of alimony that has been reduced to judgment shall be entitled 
to be enforced as any other judgment of a court of this state and shall be 
entitled to full faith and credit in this state and in any other state. 


History. Compiler’s Notes. 
Acts 2005, ch. 287, § 2; 2011, ch. 119, § 3. Title IV-D of the Social Security Act, referred 
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to in this section, is compiled in 42 U.S.C. § 651 
et seq. 
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NOTES TO DECISIONS 


Analysis 


. Alimony In Futuro. 

Alimony In Solido. 

Sum Certainty. 

. Attorney Fees. 

. Denial of Award Proper. 

. Modification of Spousal Support. 

. Award of Spousal Support Excessive. 
. Award of Spousal Support Upheld. 
. Change in Circumstances. 

10. Rehabilitative Alimony. 

11. Transitional Alimony. 

12. Periodic Alimony. 

13. Additional Support Not Awarded. 
14. Rehabilitative Alimony Denied. 
15. Factors. 

16. Award Improper. 

17. Denial Improper. 

18. Denial of Spousal Support. 

19. Termination of Spousal Support. 
20. Evidence. 

21. Review. 

22. Life Insurance. 

23. Arrearage. 


WONAHMUTARWNE 


1. Alimony In Futuro. 

Appellate court found it appropriate to 
change the wife’s $400 per month rehabilitative 
alimony award for 36 months to an award of 
alimony in futuro of $1,200 per month because 
the wife could not be rehabilitated; the parties 
were married for 30 years, the wife was capable 
of earning at least $1,200 per month as a nurse 
assistant, and the husband received a total of 
$4,258 per month, and unlike the husband, the 
wife had no separate property. Oakes v. Oakes, 
235 S.W.3d 152, 2007 Tenn. App. LEXIS 160 
(Tenn. Ct. App. Mar. 26, 2007), appeal denied, 
— §.W.3d —, 2007 Tenn. LEXIS 708 (Tenn. 
Aug. 13, 2007). 

Appellate court found it appropriate to 
change the wife’s $400 per month rehabilitative 
alimony award for 36 months to an award of 
alimony in futuro of $1,200 per month because 
the wife could not be rehabilitated as that term 
was defined, and the trial court erred in treat- 
ing the husband’s military disability pay as 
marital property, awarding the wife a portion of 
that pay in its division of the marital estate, 
and taking that into consideration. Oakes v. 
Oakes, 235 S.W.3d 152, 2007 Tenn. App. LEXIS 
160 (Tenn. Ct. App. Mar. 26, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 708 
(Tenn. Aug. 13, 2007). 

Record fully supported trial court’s charac- 
terization of the wife’s circumstances that at 
the time of trial, she was disabled, was receiv- 
ing less than $500 per month in disability and 


retirement benefits, was forced to live with 
family because she could not afford to live on 
her own, was forced to rely on family for basic 
transportation because she could not afford a 
car, and had been forced to declare bankruptcy 
by her ongoing medical expenses and the hus- 
band’s failure to pay the court-ordered pen- 
dente lite support; husband had far more in- 
come that he would admit and engaged in 
behaviors that were directly relevant to the 
issue of his ability to pay alimony, and the 
record supported the finding that the husband 
had the ability to pay $1,000 per month in 
alimony in futuro to the wife. Williams v. Wil- 
liams, 286 S.W.3d 290, 2008 Tenn. App. LEXIS 
416 (Tenn. Ct. App. July 28, 2008). 

Award of rehabilitative and in futuro alimony 
to the wife in the parties’ divorce action was 
proper pursuant to T.C.A. § 36-5-121(d)(2), 
(d)(4), and (i) because the trial court’s finding 
was derived in part from its assessment of the 
husband’s credibility and because, with the 
husband earning $850,000 per year, despite the 
size of the overall debt, the amount of support 
awarded was not more than the husband was 
able to pay. Andrews v. Susie Heasook Cho 
Andrews, 344 S.W.3d 321, 2010 Tenn. App. 
LEXIS 553 (Tenn. Ct. App. Aug. 31, 2010), 
appeal denied, Andrews v. Andrews, — S.W.3d 
—, 2011 Tenn. LEXIS 240 (Tenn. Mar. 9, 2011). 

Former spouse was not entitled to an award 
of alimony in futuro, under T.C.A. § 36-5- 
121(f)(1), because the spouse had a college 
degree, good health, a stable work history in a 
relatively high paying job, and a lack of dem- 
onstrated need for such long-term alimony. 
Gonsewski v. Gonsewski, 350 S.W.3d 99, 2011 
Tenn. LEXIS 872 (Tenn. Sept. 16, 2011). 

Trial court did not err in refusing to award 
rehabilitative alimony or alimony in futuro 
under T.C.A. § 36-5-121(e)(1) or (f)(1) because 
the husband was fully capable of finding suit- 
able employment utilizing his skills in farming 
or in the tool and die industry and because he 
was fully capable of achieving an earning ca- 
pacity that will allow him to maintain an ap- 
propriate standard of living. However, he was 
entitled to transitional alimony under § 36-5- 
121(g)(1) because he suffered an economic det- 
riment for the benefit of the marriage; that 
award should allow him adequate time in 
which to adjust to the economic consequences of 
the divorce. Mayfield v. Mayfield, — S.W.3d —, 
2012 Tenn. App. LEXIS 40 (Tenn. Ct. App. Jan. 
17, 2012), affd in part, rev'd in part, 395 S.W.3d 
108, 2012 Tenn. LEXIS 876 (Tenn. Dec. 3, 
2012). 

Trial court did not abuse its discretion in 
finding that rehabilitation was not appropriate 
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and awarding the husband alimony in futuro; 
he was the disadvantaged spouse and demon- 
strated a need for support, he suffered some 
economic detriment for the benefit of the mar- 
riage by agreeing to be a stay-at-home parent 
for several years, and he would not be able to 
achieve an earning capacity permitting a stan- 
dard of living that was reasonably comparable 
to the post-divorce standard of living expected 
to be available to the wife, a doctor. Cain-Swope 
v. Swope, 523 S.W.3d 79, 2016 Tenn. App. 
LEXIS 986 (Tenn. Ct. App. Dec. 238, 2016), 
appeal denied, Cain-Swope v. Swope, — S.W.3d 
—, 2017 Tenn. LEXIS 227 (Tenn. Apr. 12, 2017). 

Simply stating the trial court’s decision on 
alimony, without more, did not fulfill the re- 
quirements of the rule, and the record failed to 
disclose how the trial court reached the conclu- 
sion that the amount of $2,400 per month was 
appropriate; given the wife’s expenses, it ap- 
peared that ordering her to pay the husband 
$2,400 each month in alimony would create a 
substantial deficit for the wife, and the matter 
was remanded for reconsideration. Cain-Swope 
v. Swope, 523 S.W.3d 79, 2016 Tenn. App. 
LEXIS 986 (Tenn. Ct. App. Dec. 23, 2016), 
appeal denied, Cain-Swope v. Swope, — S.W.3d 
—, 2017 Tenn. LEXIS 227 (Tenn. Apr. 12, 2017). 

Trial court’s award of alimony in futuro to a 
wife was appropriate and was not an abuse of 
discretion because (1) a significant income dis- 
parity existed between the parties; (2) although 
the wife was educated and skilled, the wife’s 
work experience during the previous 25 years 
had been limited to the parties’ businesses; (3) 
the wife’s income was derived solely from the 
assets awarded in the divorce; and (4) the 
husband had a significantly higher earning 
capacity than the wife and enjoyed a much 
greater ability to accumulate assets. Stratienko 
v. Stratienko, 529 S.W.3d 389, 2017 Tenn. App. 
LEXIS 222 (Tenn. Ct. App. Mar. 31, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
499 (Tenn. Aug. 16, 2017). 

Wife’s alimony in futuro award erred because 
(1) the sum awarded exceeded the need found, 
(2) the court did not consider findings the wife 
could re-enter the employment market, and (3) 
the court did not find the wife’s economic reha- 
bilitation was not feasible. Ellis v. Ellis, — 
S.W.3d —, 2019 Tenn. App. LEXIS 61 (Tenn. Ct. 
App. Jan. 31, 2019). 

Trial court did not err in its determination 
that alimony in futuro was inappropriate in 
this case; the trial court properly considered all 
of the relevant factors under the statute, and 
just because the wife ascribed greater weight to 
the factor regarding her physical health did not 
necessarily mean that the trial court was re- 
quired to undertake the same analysis, espe- 
cially in light of the conflicting evidence on 
Wife’s ability to work. Carter v. Browne, — 
S.W.3d —, 2019 Tenn. App. LEXIS 63 (Tenn. Ct. 
App. Feb. 4, 2019). 
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Husband failed to show that the trial court 
abused its discretion in awarding a wife ali- 
mony in futuro because he did not point to any 
evidence showing that the wife would be able to 
achieve a standard of living comparable to the 
parties’ standard of living during the marriage 
or to the post-divorce standard of living ex- 
pected to be available to him in the absence of 
long-term support; no evidence was introduced 
suggesting that the wife was able either to 
return to school or obtain employment. Parker 
v. Parker, — S.W.3d —, 2019 Tenn. App. LEXIS 
173 (Tenn. Ct. App. Apr. 9, 2019). 

Trial court did not err by awarding the wife 
alimony in futuro because the record showed 
that without ongoing lifetime assistance she 
would never be able to support herself at any 
level near that enjoyed during the marriage. 
Prior to obtaining a part-time job, and the wife 
had not been employed for over 30 years, she 
did not graduate from college. Pearson v. Pear- 
son, — 8.W.3d —, 2019 Tenn. App. LEXIS 288 
(Tenn. Ct. App. June 6, 2019). 

Award of alimony in futuro in futuro in the 
amount of $1,600 per month was appropriate 
because it would appropriately address the 
wife’s monthly shortfall concerning her income 
and expenses, and the husband clearly had the 
ability to pay such an award based upon his 
income. Pierce v. Pierce, — S.W.38d —, 2019 
Tenn. App. LEXIS 306 (Tenn. Ct. App. June 21, 
2019). 

Trial court did not abuse its discretion in 
awarding alimony in futuro to a wife because 
the wife had contributed to the husband’s ca- 
reer and resulting high earning capacity at the 
expense of wife’s own career. The husband, who 
was a student from another country when the 
parties married, became an American citizen 
earning a substantial income as a medical 
doctor, and, although the wife was making an 
appropriate effort to further the wife’s educa- 
tion, the wife had no prospect of achieving the 
same standard of living enjoyed during the 
marriage. Patel v. Patel, — S.W.3d —, 2019 
Tenn. App. LEXIS 560 (Tenn. Ct. App. Sept. 17, 
2019). 

Alimony award in the parties’ marital disso- 
lution agreement was properly characterized as 
alimony in futuro due to its indefinite charac- 
ter. Jones v. Jones, — S.W.3d —, 2019 Tenn. 
App. LEXIS 536 (Tenn. Ct. App. Nov. 4, 2019). 

Trial court did not abuse its discretion by 
awarding the wife alimony in futuro of $1,500 
per month because it determined that the hus- 
band’s earning capacity was at least $60,000 
per year based on his reported income and 
rental income and that even if the trial court 
erred by failing to impute potential income to 
the wife, in light of the income disparity be- 
tween the parties, any such error worked no 
injustice. Climer v. Climer, — S.W.3d —, 2020 
Tenn. App. LEXIS 33 (Tenn. Ct. App. Jan. 29, 
2020). 
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Award of alimony in futuro to the wife was 
not an abuse of discretion; given the wife’s age 
of 58 and lack of any work experience or job 
skills, the trial court found that rehabilitation 
was not feasible and the award allowed her to 
adjust to the immediate economic consequences 
of the divorce, and as the award was subject to 
modification, the husband had the ability to 
receive a reduction in the amount upon petition 
and proper showing to the court. Henry v. 
Henry, — S.W.3d —, 2020 Tenn. App. LEXIS 84 
(Tenn. Ct. App. Feb. 26, 2020). 

Ex-wife was properly awarded alimony in 
futuro because the ex-husband’s earning capac- 
ity far exceeded that of the wife; the wife had 
minimal work experience due to her roles dur- 
ing the marriage as a caregiver and home- 
maker; it would be nearly impossible, even with 
a degree or retail employment, for the wife to 
increase her earning capacity to a reasonable 
level in light of the high standard of living the 
parties enjoyed during the marriage or the 
husband’s substantial monthly income; and the 
husband had separate property the trial court 
found was worth $1 million or more; however, 
the alimony award was vacated as sufficient 
findings were not made regarding the hus- 
band’s ability to pay the amount of alimony 
awarded to the wife. Griffin v. Griffin, — S.W.3d 
—, 2020 Tenn. App. LEXIS 371 (Tenn. Ct. App. 
Aug. 19, 2020). : 

On appeal, neither party disputed the type of 
alimony awarded, and the evidence supported 
the trial court’s finding that the wife would not 
be able to support herself at any level near that 
enjoyed during the marriage; thus, an award of 
alimony in futuro was appropriate in this case. 
Ellis v. Ellis, — S.W.3d —, 2020 Tenn. App. 
LEXIS 387 (Tenn. Ct. App. Aug. 27, 2020). 

Contrary to the court’s mandate, the trial 
court’s adjustment of alimony did not account 
for the wife’s relative earning capacity, but in 
view of the circumstances, including the wife’s 
age, work experience, the number of years she 
had not worked outside the home, and the 
training she would need to re-enter the work- 
force, the court adopted the wife’s expert’s opin- 
ion that she was capable of earning $2,326.00 
per month, and the order was modified to 
reflect an award of $5,674.00 per month in 
alimony in futuro. Ellis v. Ellis, — S.W.3d —, 
2020 Tenn. App. LEXIS 387 (Tenn. Ct. App. 
Aug. 27, 2020). 

Award of alimony in futuro was reasonable 
given that the wife was an economically disad- 
vantaged spouse, with a deficit between income 
and earnings of approximately $2,000 per 
month. Wilson v. Wilson, — S.W.3d —, 2020 
Tenn. App. LEXIS 601 (Tenn. Ct. App. Feb. 12, 
2021). 

Award of alimony in futuro was upheld on 
appeal; while the wife was an attorney, she 
spent the vast majority .of the marriage sup- 
porting the husband in his career as a physi- 
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cian, not pursuing her own, and while she made 
commendable progress growing her practice 
since the parties’ separation, the husband © 
earned nine times what the wife was expected 
to earn and was at fault in the marriage’s 
demise. Lee v. Lee, — S.W.38d —, 2021 Tenn. 
App. LEXIS 35 (Tenn. Ct. App. Feb. 2, 2021). 


2. Alimony In Solido. 

In a dissolution matter, a trial court erred in 
determining a loan in which both parties’ were 
borrowers was marital debt, T.C.A. § 36-4- 
121(b)(1)(A), because the loan was applied for 
and the proceeds distributed to the husband 
shortly before the parties were married, the 
proceeds were used to pay off an obligation that 
was solely the debt of the husband, and the 
balance of the proceeds went into the husband’s 
personal bank account; the husband benefitted 
most from the loan and was obligated to pay the 
balance of the loan in the form of alimony in 
solido to the wife, T.C.A. § 36-5-121(h)(1). Yat- 
toni-Prestwood v. Prestwood, 397 S.W.3d 583, 
2012 Tenn. App. LEXIS 602 (Tenn. Ct. App. 
Aug. 29, 2012), appeal denied, Yattoni-Prest- 
wood v. Prestwood, — S.W.3d —, 2013 Tenn. 
LEXIS 70 (Tenn. Jan. 9, 2013). 

In a dissolution matter, a trial court erred in 
determining certain debts a wife acquired dur- 
ing the marriage were the wife’s separate obli- 
gations, T.C.A. § 36-4-121, because the expen- 
ditures were gifts of the wife’s separate 
property for the benefit of the marriage and, as 
such, considered marital obligations subject to 
equitable distribution; the husband was re- 
sponsible for one-half of the marital debt in the 
form of alimony in solido, T.C.A. § 36-5-121. 
Yattoni-Prestwood v. Prestwood, 397 S.W.3d 
583, 2012 Tenn. App. LEXIS 602 (Tenn. Ct. 
App. Aug. 29, 2012), appeal denied, Yattoni- 
Prestwood v. Prestwood, — S.W.3d —, 2013 
Tenn. LEXIS 70 (Tenn. Jan. 9, 2013). 

Trial court did not abuse its discretion by 
awarding a wife alimony in solido for a period of 
years to prevent the husband from voluntarily 
reducing the husband’s income to thwart the 
wife’s ability to collect spousal support. During 
the course of the litigation, the husband not 
only significantly removed the wife’s access to 
marital funds, but repeatedly deducted 
amounts from the wife’s temporary alimony 
payments, which behavior the court deemed 
contemptuous. Stratienko v. Stratienko, 529 
S.W.3d 389, 2017 Tenn. App. LEXIS 222 (Tenn. 
Ct. App. Mar. 31, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 499 (Tenn. Aug. 
16, 2017). 

Denial of the wife’s attorney’s fees as alimony 
in solido was upheld, as the trial court applied 
the correct legal standard and found that, in 
the division of property, she received a net 
distribution amount of approximately 
$884,000, which included real property and 
bank account funds. Nisenbaum v. Nisenbaum, 
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— §.W.3d —, 2019 Tenn. App. LEXIS 258 
(Tenn. Ct. App. May 23, 2019). 

Award of attorney’s fees to a husband as 
alimony in solido was unwarranted because the 
trial court made no finding relative to the 
husband’s need; the husband was gainfully 
employed as executive director of two medical 
organizations, he had additional income from 
his retirement and a real estate partnership, 
and he was also awarded a disproportionate 
share of the marital estate. Odom v. Odom, — 
S.W.3d —, 2019 Tenn. App. LEXIS 378 (Tenn. 
Ct. App. Aug. 5, 2019). 

Trial court’s award of alimony in solido to a 
wife was appropriate because the court consid- 
ered the relevant statutory factors and made 
sufficient findings on each—in particular the 
court considered the wife’s need for alimony 
due to various physical ailments and an inabil- 
ity to work full-time, as well as the husband’s 
ability to pay. Furthermore, the court’s award 
of alimony in solido was not punitive or, alter- 
natively, an impermissible back-door division of 
the husband’s separate property from an in- 
heritance. Howell v. Howell, — S.W.3d —, 2019 
Tenn. App. LEXIS 554 (Tenn. Ct. App. Nov. 18, 
2019). 

Husband was ordered to pay $90,000 to cover 
his unsecured debt, and contrary to his claim, 
this obligation was not alimony paid to the 
wife, as it was more accurately characterized as 
a division of marital debt; although some of the 
debt may have been incurred to pay for marital 
expenses, the husband requested that these 
debts be assigned to him and presented no 
evidence concerning the purposes for which the 
debt was incurred. Story v. Nussbaumer-Story, 
— §.W.3d —, 2020 Tenn. App. LEXIS 372 
(Tenn. Ct. App. Aug. 19, 2020). 

Award of alimony in solido in the amount of 
$1,100 per month to the wife for eight years 
was proper; the court placed emphasis on the 
parties’ difference in earning capacity, the 
wife’s physical condition, and the parties’ deci- 
sion during the marriage for her to stay home 
and homeschool their child. The husband had 
the ability to pay and the wife had a need for 
alimony, plus it did not appear that she would 
be enjoying a standard of living comparable to 
that enjoyed during the marriage or equivalent 
to the husband’s post-divorce standard of liv- 
ing. Story v. Nussbaumer-Story, — S.W.3d —, 
2020 Tenn. App. LEXIS 372 (Tenn. Ct. App. 
Aug. 19, 2020). 

To charge the husband with the full amount 
of attorney fees would be inequitable in view of 
the fact that the pendente lite support he paid 
to the wife was used to pay a portion of her fees; 
the amount of the alimony in solido was modi- 
fied accordingly. Ellis v. Ellis, — S.W.3d —, 
2020 Tenn. App. LEXIS 387 (Tenn. Ct. App. 
Aug. 27, 2020). 

Wife’s primary share of the marital estate 
was the marital residence and the liquid assets 
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she received were insufficient to cover her legal 
expenses without selling the marital home; the 
husband had the ability to pay all of the attor- 
ney fees accrued in this case, the wife did not, 
and thus she was entitled to some amount of 
alimony in solido for fees. Ellis v. Ellis, — 
S.W.3d —, 2020 Tenn. App. LEXIS 387 (Tenn. 
Ct. App. Aug. 27, 2020). 

Trial court’s award of attorney fees to the 
wife as alimony in solido was proper; the hus- 
band earned on average $31,000 per month and 
received property valued over $400,000 in the 
estate division, and he had an open line of 
credit. Lee v. Lee, — S.W.3d —, 2021 Tenn. App. 
LEXIS 35 (Tenn. Ct. App. Feb. 2, 2021). 


3. Sum Certainty. 

In an action in which the husband appealed 
the circuit court for Rutherford County’s divi- 
sion of marital property, the amount of the 
award of rehabilitative alimony to the wife, and 
the grant of divorce to the wife based on the 
husband’s adultery, the instant court disagreed 
with the trial court’s decision that alimony 
payments to the wife should begin at the rate of 
fifteen thousand dollars a month and that the 
wife should receive rehabilitative alimony 
rather than alimony in futuro. Jekot v. Jekot, 
232 S.W.3d 744, 2007 Tenn. App. LEXIS 6 
(Tenn. Ct. App. Jan. 3, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 475 (Tenn. May 
14, 2007). 


4, Attorney Fees. 

Trial court erred in sua sponte awarding a 
wife attorney fees of four thousand dollars 
because the wife clearly did not lack sufficient 
funds to pay her attorney, nor would the four 
thousand dollar payment require her to deplete 
her considerable financial resources. Mimms v. 
Mimms, 234 §.W.3d 634, 2007 Tenn. App. 
LEXIS 65 (Tenn. Ct. App. Jan. 30, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 601 
(Tenn. June 25, 2007). 

Trial court erred in awarding the wife attor- 
ney fees of $1,500 because the wife had the 
financial resources to pay the fees; the wife 
withdrew $39,700 upon the parties’ separation, 
at the time of trial, she still had approximately 
$26,000, and the wife received other substan- 
tial assets as a result of the trial court’s division 
of the net marital estate. Oakes v. Oakes, 235 
S.W.3d 152, 2007 Tenn. App. LEXIS 160 (Tenn. 
Ct. App. Mar. 26, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 708 (Tenn. Aug. 
13, 2007). 

In a divorce case, the ex-wife could not pay 
her attorney fees without being forced to de- 
plete the assets that she would eventually use 
to support herself in retirement, as she was 
already forced to rely upon her credit cards to 
pay for a portion of her legal expenses; while 
the rehabilitative alimony award would help 
her defray her living expenses, it would not 
enable her to pay the remaining amount she 


36-5-121 


owed her lawyer for services rendered in the 
trial court, and therefore the trial court erred 
by failing to award her alimony in solido in the 
amount of the her legal expenses in the trial 
court. Owens v. Owens, 241 S.W.3d 478, 2007 
Tenn. App. LEXIS 178 (Tenn. Ct. App. Mar. 29, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 817 (Tenn. Sept. 17, 2007). 

Former spouse was not entitled to an award 
of attorney’s fees and expenses as alimony in 
solido, under T.C.A. § 36-5-121(h)(1), because 
the record contained nothing to suggest that 
the spouse was unable to secure counsel, either 
at trial or on appeal, but for an award of 
attorney’s fees. Furthermore, the procedural 
history of the case militated against an award 
of attorney’s fees and expenses as both of the 
parties engaged in conduct in litigating the 
case which led to numerous, unnecessary fil- 
ings that resulted in numerous, unnecessary 
court hearings. Gonsewski v. Gonsewski, 350 
S.W.3d 99, 2011 Tenn. LEXIS 872 (Tenn. Sept. 
16, 2011). 

Awarding a wife the attorney fees she in- 
curred in defending a husband’s petition for 
modification of alimony was inappropriate be- 
cause the trial court awarded attorney fees 
based on the ruling that the wife prevailed on 
the petition for modification, but the court of 
civil appeals reversed the trial court’s denial of 
the petition, Bordes v. Bordes, 358 S.W.3d 623, 
2011 Tenn. App. LEXIS 536 (Tenn. Ct. App. 
Sept. 30, 2011). 

Denial of the wife’s request for attorney fees 
was proper under T.C.A. § 36-5-121(h)(1), (i) 
because, at all times material to the husband’s 
petition for modification of alimony, the wife, 
although not working, possessed significant as- 
sets that she received in the divorce, as well as 
an income-producing asset in the medical office 
building. Moreover, the wife did not establish 
that she was unable to secure counsel, either at 
trial or on appeal, but for an award of attorney’s 
fees. Jekot v. Jekot, 362 S.W.3d 76, 2011 Tenn. 
App. LEXIS 581 (Tenn. Ct. App. Oct. 25, 2011), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
192 (Tenn. Mar. 7, 2012). 

In a dissolution matter, a trial court abused 
its discretion in denying attorney’s fees to the 
wife, T.C.A. § 36-5-121(), because the trial 
court initially awarded the wife her reasonable 
attorney's fees, which were submitted without 
objection or response, and then denied the fees 
without comment. Yattoni-Prestwood v. Prest- 
wood, 397 S.W.3d 583, 2012 Tenn. App. LEXIS 
602 (Tenn. Ct. App. Aug. 29, 2012), appeal 
denied, Yattoni-Prestwood v. Prestwood, — 
S.W.3d —, 2013 Tenn. LEXIS 70 (Tenn. Jan. 9, 
2013). 

Trial court did not abuse its discretion in 
declining to award a wife her attorney fees 
because the husband and the wife had accrued 
a great deal of debt during the marriage, at the 
time of the final decree there were few liquid 
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assets to divide between the parties, both par- 

ties were gainfully employed, and the wife had 

successfully reentered the work force. Luplow v. 
Luplow, 450 S.W.3d 105, 2014 Tenn. App. 

LEXIS 355 (Tenn. Ct. App. June 19, 2014). 

Wife’s attorney’s fees award was vacated be- 
cause the court (1) did not consider statutory 
factors, (2) did not find reasonableness, and (3) 
did not refer to the applicable Rule of Profes- 
sional Conduct or any of the Rule’s factors. Ellis 
v. Ellis, — S.W.3d —, 2019 Tenn. App. LEXIS 61 
(Tenn. Ct. App. Jan. 31, 2019). 

It was not an abuse of discretion to order a 
husband to pay a wife’s attorney’s fees in a 
divorce as alimony in solido because the record 
demonstrated (1) the wife was unable to pay 
the fees and the husband was able to pay them, 
and, (2) statutorily, the wife’s financial contri- 
butions to the marriage and the husband’s total 
fault in the demise of the marriage, due to 
alcohol abuse, extramarital affairs, and psycho- 
logical and physical abuse. Olinger v. Olinger, 
585 S.W.3d 919, 2019 Tenn. App. LEXIS 97 
(Tenn. Ct. App. Feb. 25, 2019), appeal denied, 
— $.W.3d —, 2019 Tenn. LEXIS 413 (Tenn. 
Aug. 14, 2019). 

Trial court did not err when it ordered a 
husband to pay the wife $4,000 as alimony in 
solido for her attorney fees, where the evidence 
demonstrated the husband’s income was sub- 
stantially more than the wife’s income, the wife 
was economically disadvantaged relative to the 
husband, and the wife lacked sufficient funds to 
pay her legal expenses absent depletion of her 
limited resources. Williams v. Williams, — 
S.W.3d —, 2019 Tenn. App. LEXIS 148 (Tenn. 
Ct. App. Mar. 26, 2019). 

Amount of alimony in solido was proper 
where although the wife was awarded a larger 
share of the marital estate, the bulk of what she 
received consisted of the marital residence, 
which is not an income-producing asset. More- 
over, the trial court found that the husband had 
the ability to pay his attorney’s fees whereas 
the wife did not, and without an award of 
alimony in solido, the wife would be forced to 
sell the marital residence to pay for her attor- 
ney’s fees and expert witness expenses, thereby 
undercutting the reason for awarding her the 
residence. Diffie v. Diffie, — S.W.3d —, 2019 
Tenn. App. LEXIS 191 (Tenn. Ct. App. Apr. 23, 
2019). 

Trial court erred by failing to award a wife 
attorney’s fees as alimony in solido because the 
wife had little income and no ability to replace 
assets, and she was economically disadvan- 
taged compared to the husband; the duration of 
the marriage was lengthy with the parties 
enjoying a comfortable lifestyle and both par- 
ties contributing to the marital estate, and the 
husband had the greater ability to pay an 
award of attorney’s fees. Pierce v. Pierce, — 
S.W.3d —, 2019 Tenn. App. LEXIS 306 (Tenn. 
Ct. App. June 21, 2019). 
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Award of $73,000 in attorney’s fees to the 
wife was affirmed where the court discussed 
the evidence and legal basis of the award, as 
alimony in solido, the wife did not dispute that 
approximately one-half of the amount she 
sought was incurred in litigating the Rule 60 
portion of the proceeding, and the award was 
based on fees incurred during the second di- 


_ vorce proceeding. Middendorf v. Middendorf, — 


S.W.3d —, 2019 Tenn. App. LEXIS 323 (Tenn. 
Ct. App. June 27, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 575 (Tenn. Dec. 4, 
2019). 

Husband’s monthly income was $38,123, and 
the wife was disabled and unable to maintain 
employment, and further was not able to be 
economically rehabilitated due to her age, high 
school education, and poor and deteriorating 
health; the trial court found the husband had 
the ability to pay alimony to the wife and the 
trial court did not abuse its discretion in award- 
ing the wife attorney fees. Wise v. Bercu, — 
S.W.3d —, 2019 Tenn. App. LEXIS 479 (Tenn. 
Ct. App. Sept. 30, 2019). 

When both parties asked the appellate court 
to award their respective attorneys’ fees and 
costs on appeal, the court exercising its discre- 
tion, declined to deviate from the trial court’s 
findings that the wife was unable to pay the 
wife’s legal fees without depleting the wife’s 
assets, and that the husband had sufficient 
means to pay the wife’s attorney’s fees. Accord- 
ingly, the court granted the wife’s request for 
appellate attorney’s fees and remanded the 
case for determination of the wife’s reasonable 
and necessary appellate attorney’s fees. Howell 
v. Howell, — S.W.3d —, 2019 Tenn. App. LEXIS 
554 (Tenn. Ct. App. Nov. 18, 2019). 

Trial court’s award of wife’s attorney’s fees as 
alimony in solido and its upward modification 
of same on wife’s motion to alter or amend the 
final decree of divorce was appropriate because 
the wife had few opportunities for gainful em- 
ployment. Without this additional amount for 
attorney’s fees, the wife would have had to 
deplete most of the wife’s limited resources to 
pay the wife’s attorney’s fees, while the hus- 
band, on the other hand, had substantial as- 
sets, which provided the husband with the 
ability to pay both parties’ attorney’s fees. How- 
ell v. Howell, — S.W.38d —, 2019 Tenn. App. 
LEXIS 554 (Tenn. Ct. App. Nov. 13, 2019). 

Wife was entitled to an award of attorney’s 
fees as alimony in solido because the wife had 
little income, lacked the funds to pay the fees, 
was economically disadvantaged compared to 
the husband, and would have been required to 
deplete any assets that the wife was awarded to 
pay the fees. Given that the husband was found 
to be at fault in causing the demise of the 
marriage, was not credible, and given the hus- 
band’s superior earning capacity and separate 
property, the trial court erred in ordering each 
party to pay their own attorney’s fees. Hunt- 
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Carden v. Carden, — S.W.3d —, 2020 Tenn. 
App. LEXIS 91 (Tenn. Ct. App. Mar. 3, 2020). 

Given the equities between the parties, modi- 
fications to the trial court’s order, and all rel- 
evant statutory factors, the wife had the ability 
and means to bear her own appellate costs, and 
her request for such costs were denied. Ellis v. 
Ellis, — S.W.3d —, 2020 Tenn. App. LEXIS 387 
(Tenn. Ct. App. Aug. 27, 2020). 

Amount of attorney’s fees awarded was rea- 
sonable and related to the petition to reduce or 
terminate alimony; the trial court’s failure to 
list in its order the factors that guided its 
decision, standing alone, did not merit reversal, 
as the court was intimately familiar with the 
time and effort expended by the wife’s attor- 
neys, having presided over this litigation for 
over four years. Gensci v. Wiser, — S.W.3d —, 
2021 Tenn. App. LEXIS 76 (Tenn. Ct. App. Mar. 
01, 2021). 


5. Denial of Award Proper. 

Trial court did not abuse its discretion by 
declining to award the husband attorney fees 
because he received a significant property 
award and on remand the trial court will award 
him alimony to provide for his monthly needs 
until the wife’s retires and the husband’s share 
of her pension begins. Shackelford v. Shackel- 
ford, — S.W.3d —, 2019 Tenn. App. LEXIS 236 
(Tenn. Ct. App. May 16, 2019). 

Trial court did not err in failing to award 
alimony to wife upon entry of the divorce decree 
because the separation agreement was ambigu- 
ous as to whether divorce was contemplated at 
the time the contract was executed, nothing 
indicated that the trial court made any finding 
of fairness as to the agreement, and the court 
found that the wife was able to support herself 
and had substantial separate assets. Pless v. 
Pless, 603 S.W.3d 753, 2019 Tenn. App. LEXIS 
480 (Tenn. Ct. App. Sept. 30, 2019), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 250 
(Tenn. Apr. 17, 2020). 


6. Modification of Spousal Support. 

Judgment denying the wife’s petition to in- 
crease alimony was reversed because the in- 
crease in the income of the husband’s company 
was a substantial and material change in cir- 
cumstances, and that the decision not to in- 
crease alimony was an abuse of discretion. 
Wiser v. Wiser, 339 S.W.3d 1, 2010 Tenn. App. 
LEXIS 402 (Tenn. Ct. App. June 25, 2010), 
rehearing denied, 339 S.W.3d 1, 2010 Tenn. 
App. LEXIS 521 (Tenn. Ct. App. Aug. 11, 2010), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
153 (Tenn. Feb. 16, 2011). 

Trial court trial applied an incorrect legal 
standard in reviewing a former husband’s peti- 
tion to modify alimony because it only focused 
on the husband’s income and ignored the host 
of other relevant considerations. Malkin v. Mal- 
kin, 475 S.W.3d 252, 2015 Tenn. App. LEXIS 
151 (Tenn. Ct. App. Mar. 26, 2015), appeal 
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denied, — S.W.3d —, 2015 Tenn. LEXIS 617 
(Tenn. July 21, 2015). 

Upon review of the evidence, modification of 
a former husband’s alimony obligation was not 
supported by the evidence because although his 
retirement was objectively reasonable, he still 
had the financial ability to pay the wife’s cur- 
rent level of alimony. Malkin v. Malkin, 475 
S.W.3d 252, 2015 Tenn. App. LEXIS 151 (Tenn. 
Ct. App. Mar. 26, 2015), appeal denied, — 
S.W.3d —, 2015 Tenn. LEXIS 617 (Tenn. July 
242015); 

Husband’s fourth petition for modification of 
spousal support did not show a substantial and 
material change in circumstances since the 
disposition of the husband’s third petition be- 
cause (1) the new expenses the husband relied 
on to show a change either existed or were 
anticipated when the third petition was heard, 
(2) his wife’s retention of an award of arrear- 
ages in anticipation of future legal expenses did 
not show a material change, and (3) the wife’s 
reported business expenses were not a material 
change, as the expenses were not considered 
when the wife was originally awarded alimony. 
Malkin v. Malkin, — S.W.3d —, 2019 Tenn. 
App. LEXIS 494 (Tenn. Ct. App. Oct. 7, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
200 (Tenn. Apr. 1, 2020). 

Wife’s petition for an increase in alimony did 
not show a substantial and material change in 
circumstances because (1) a temporary increase 
in her former husband’s income and an ex- 
pected increase in the value of his retirement 
fund did not suffice, and (2) an expected in- 
crease in her expenses was not a substantial 
change. Malkin v. Malkin, — S.W.3d —, 2019 
Tenn. App. LEXIS 494 (Tenn. Ct. App. Oct. 7, 
2019), appeal denied, — S.W.3d —, 2020 Tenn. 
LEXIS 200 (Tenn. Apr. 1, 2020). 

Husband’s fourth petition for modification of 
spousal support had to show a substantial and 
material change in circumstances since the 
disposition of the husband’s third petition be- 
cause the disposition of the third petition was 
res judicata as to prior circumstances. Malkin 
v. Malkin, — S.W.3d —, 2019 Tenn. App. LEXIS 
494 (Tenn. Ct. App. Oct. 7, 2019), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 200 
(Tenn. Apr. 1, 2020). 

Record did not establish a basis to reverse the 
modification of the father’s alimony obligation 
when he claimed and the trial court relied upon 
an unanticipated increase in financial liabili- 
ties, and no abuse of discretion was found. 
Kibbe v. Kibbe, — S.W.3d —, 2020 Tenn. App. 
LEXIS 38 (Tenn. Ct. App. Jan. 30, 2020), appeal 
denied, — S.W.38d —, 2020 Tenn. LEXIS 357 
(Tenn. June 3, 2020). 

Trial court did not err in denying the hus- 
band’s modification of alimony petition as his 
ability to pay remained unchanged; the court 
accorded great weight to the trial court’s rejec- 
tion of the husband’s tax returns as reliable 
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proof of his income, and despite falling business 
revenues, he continued to pay his personal 
expenses including alimony with company 
funds. While he might have shown a material 
change, he did not prove that the change was 
substantial. Gensci v. Wiser, — S.W.3d —, 2021 
Tenn. App. LEXIS 76 (Tenn. Ct. App. Mar. 01, 
2021). 

Trial court did not abuse its discretion by 
failing to further reduce or terminate the hus- 
band’s alimony obligation because the record 
was silent as to the wife’s earning capacity and 
the husband’s bald assertion that she could 
have obtained a part-time job was insufficient. 
Himes v. Himes, — S.W.3d —, 2021 Tenn. App. 
LEXIS 162 (Tenn. Ct. App. Apr. 20, 2021). 

Evidence preponderated against a finding 
that the husband had the ability to pay addi- 
tional alimony in the first two months of 2019 
because, excluding income from the sale of the 
marital residence, he did not have a significant 
amount of liquid assets from which to pay 
additional alimony, and he needed the funds in 
his IRA to pay his normal monthly expenses 
until his social security benefits were available. 
The modified the trial court’s retroactive judg- 
ment to $14,000, reflecting a $1,000 monthly 
increase for November 2017 through December 
2018. Himes v. Himes, — S.W.3d —, 2021 Tenn. 
App. LEXIS 162 (Tenn. Ct. App. Apr. 20, 2021). 


7. Award of Spousal Support Excessive. 

Although the trial court was correct that the 
statutory factors found at T.C.A. § 36-5-121() 
were pertinent to its analysis of how much 
rehabilitative alimony the husband should pay, 
the court had applied an incorrect standard 
when it essentially took judicial notice that the 
husband was a nationally known music busi- 
ness attorney and set his alimony based on his 
potential to earn substantially more income. 
Mimms v. Mimms, 234 S.W.3d 634, 2007 Tenn. 
App. LEXIS 65 (Tenn. Ct. App. Jan. 30, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
601 (Tenn. June 25, 2007). 

Trial court erred in only reducing a husband’s 
monthly rehabilitative alimony obligation from 
seven thousand dollars to five thousand dollars 
and the appellate court reduced it to two thou- 
sand dollars because a decrease in the hus- 
band’s income was anticipated in the MDA, and 
despite his reasonable efforts, the husband had 
incurred an eight-five percent decrease in his 
income since the MDA and the divorce. Mimms 
v. Mimms, 234 S.W.3d 634, 2007 Tenn. App. 
LEXIS 65 (Tenn. Ct. App. Jan. 30, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 601 
(Tenn. June 25, 2007). 

Trial court erred by failing to consider the 
wife’s earning capacity of $2,333.33 in setting 
the husband’s alimony obligation at $9,700 and 
the court modified the trial court’s order to 
reflect a monthly alimony amount of $7,366.67. 
Pearson v. Pearson, — S.W.3d —, 2019 Tenn. 
App. LEXIS 288 (Tenn. Ct. App. June 6, 2019). 
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8. Award of Spousal Support Upheld. 

Trial court’s award of alimony in futuro was 
affirmed because the trial court retained juris- 
diction over the alimony award, the trial court 
found the wife to be economically disadvan- 
taged compared to husband, and the record 
clearly established that the parties’ marriage 
lasted approximately ten years. Jackman v. 
Jackman, 373 S.W.3d 535, 2011 Tenn. App. 
LEXIS 571 (Tenn. Ct. App. Oct. 24, 2011), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
201 (Tenn. Mar. 7, 2012). 

While the wife was economically disadvan- 
taged as compared to the husband, they both 
received a significant portion of the marital 
estate, the husband had to pay the wife’s insur- 
ance until she was eligible for Medicare, and 
unlike him, the wife was capable of seeking 
employment if necessary, and thus the trial 
court did not abuse its discretion in awarding 
$1,500 to the wife until she reached the age of 
65. Phipps v. Phipps, — S.W.3d —, 2015 Tenn. 
App. LEXIS 36 (Tenn. Ct. App. Jan. 27, 2015), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
421 (Tenn. May 15, 2015), cert. denied, 193 L. 
Ed. 2d 290, 136 S. Ct. 360, 2015 U.S. LEXIS 
6710 (U.S. 2015). 

Trial court did not abuse its discretion by 
awarding a wife both alimony in futuro and 
alimony in solido because the trial court ren- 
dered an equal distribution of marital property 
before addressing whether an award of spousal 
support to the wife was warranted. Further- 
more, the alimony in solido award was not 
made to equalize the marital property distribu- 
tion, because such purpose had already been 
accomplished, but to prevent the husband from 
voluntarily reducing the husband’s income to 
thwart the wife’s ability to collect spousal sup- 
port. Stratienko v. Stratienko, 529 S.W.3d 389, 
2017 Tenn. App. LEXIS 222 (Tenn. Ct. App. 
Mar. 31, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 499 (Tenn. Aug. 16, 2017). 

Trial court did not err in determining the 
amount of alimony for the wife where this was 
a 29-year marriage, the wife was 52 years old, a 
homemaker, and the primary caregiver for the 
parties’ four children, and the husband had a 
much greater ability to acquire capital assets 
and income and his earning capacity signifi- 
cantly exceeded that of the wife. Tarver v. 
Tarver, — S.W.3d —, 2019 Tenn. App. LEXIS 
128 (Tenn. Ct. App. Mar. 13, 2019), appeal 
denied, — S.W.3d —, 2019 Tenn. LEXIS 429 
(Tenn. Aug. 21, 2019). 

Wife was properly awarded alimony in futuro 
and rehabilitative alimony as only partial reha- 
bilitation was feasible. Diffie v. Diffie, — S.W.3d 
—, 2019 Tenn. App. LEXIS 191 (Tenn. Ct. App. 
Apr. 23, 2019). 

Lump sum award of alimony award to a wife 
was appropriate, even given the relatively 
short duration of the parties’ marriage, because 
the award was to counter the impact of the sale 
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of the wife’s cosmetics franchise leading up to 
the marriage, which was the wife’s main source 
of income. The trial court also took into consid- 
eration the parties’ standard of living during 
the marriage, in which the parties spent ex- 
travagantly. Stearns-Smith v. Smith, — S.W.3d 
—, 2019 Tenn. App. LEXIS 372 (Tenn. Ct. App. 
July 31, 2019). 

Trial court did not abuse its discretion in 
awarding the wife alimony in solido in the 
amount of $100,000 and alimony in futuro at 
the rate of $6,500 per month; the wife had a 
need for long-term spousal support and was 
unable to be economically rehabilitated, consid- 
ering her age, high school education, and poor 
and deteriorating health, while the husband 
was employed as an emergency room physician, 
earning a monthly income of $38,123, and he 
had the ability to pay alimony. Wise v. Bercu, — 
S.W.3d —, 2019 Tenn. App. LEXIS 479 (Tenn. 
Ct. App. Sept. 30, 2019). 

Consideration that the husband was likely to 
become the sole owner of the family business in 
dividing the marital property and awarding 
alimony was not error where the husband con- 
ceded that he would be the sole beneficiary of 
the trust in which the family business was held 
after his mother’s death. Sima Khayatt Kholghi 
v. Aliabadi, — S.W.3d —, 2020 Tenn. App. 
LEXIS 417 (Tenn. Ct. App. Sept. 18, 2020). 

Alimony award was upheld where although 
the wife had been awarded a larger share of the 
marital estate, the husband was to inherit his 
father’s share of the family business, his par- 
ents were of advanced age, the wife’s earning 
capability was significantly less given her sta- 
tus as a mother and homemaker during the 
30-year marriage, the husband had significant 
cash flow form the family business, and nothing 
suggested that he would not have continues 
access to shareholder loans from the family 
business. Sima Khayatt Kholghi v. Aliabadi, — 
S.W.3d —, 2020 Tenn. App. LEXIS 417 (Tenn. 
Ct. App. Sept. 18, 2020). 


9. Change in Circumstances. 

There was no need for husband to demon- 
strate a substantial and material change of 
circumstances in his motion to modify alimony 
because the parties knew a change of circum- 
stances was likely when they executed the 
MDA, in that the husband’s job status and 
future income was uncertain; therefore, the 
MDA provided that the parties would reevalu- 
ate their respective financial situations in or 
around August of 2005, and adjust the rehabili- 
tative alimony payments accordingly. Mimms v. 
Mimms, 234 S.W.3d 634, 2007 Tenn. App. 
LEXIS 65 (Tenn. Ct. App. Jan. 30, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 601 
(Tenn. June 25, 2007). 

Although husband showed substantial and 
material change in his income, he failed to 
demonstrate that he was entitled to modifica- 
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tion of alimony under T.C.A. § 36-5-121(i); fact 
he had a reduction in his income as to his rental 
property was not sufficient to reduce his ali- 
mony obligation, and he had the ability to pay 
the $1,800 per month in alimony. Evans v. 
Young, 280 S.W.3d 815, 2008 Tenn. App. LEXIS 
447 (Tenn. Ct. App. July 31, 2008). 

Taking pre-divorce earnings into account is 
proper and consistent with the trial court’s 
responsibility under T.C.A. § 36-5-121(i) in de- 
termining an initial award of alimony; when 
the inquiry before the trial court is whether the 
award should be modified as provided in T.C.A. 
§ 36-5-121(f)(2)(A), however, post-divorce earn- 
ings and other attendant circumstances are 
more probative of earning capacity. Bordes v. 
Bordes, 358 S.W.3d 623, 2011 Tenn. App. 
LEXIS 536 (Tenn. Ct. App. Sept. 30, 2011). 

Husband’s alimony payment should have 
been modified in accordance with T.C.A. § 36- 
5-121(f)(2)(A) because the record showed a sub- 
stantial and material change in circumstance 
since the husband’s income dropped dramati- 
cally from the time of the divorce to the time of 
the hearing on his petition for modification; the 
decrease in income impaired the husband’s 
ability to pay the amount of alimony and was a 
consequence of his health problems, and the 
husband’s health problems and resulting de- 
crease in income were not within the contem- 
plation of the parties at the time of the divorce. 
Bordes v. Bordes, 358 S.W.3d 623, 2011 Tenn. 
App. LEXIS 536 (Tenn. Ct. App. Sept. 30, 2011). 

Former husband was not entitled to modify 
the husband’s alimony obligation because any 
changes that occurred in the parties’ circum- 
stances post-divorce—the husband’s remar- 
riage and slight raise in pay—were not suffi- 
ciently substantial so as to warrant a 
modification of the alimony provision in the 
parties’ marital dissolution agreement. Jones v. 
Jones, — S.W.3d —, 2019 Tenn. App. LEXIS 
536 (Tenn. Ct. App. Nov. 4, 2019). 


10. Rehabilitative Alimony. 

During the parties’ 25-year marriage, the 
ex-wife was primarily a homemaker and par- 
ent, and her decision to stay at home eventually 
rendered her training and experience as a data 
entry person obsolete, while the ex-husband 
earned between $12,000 and $13,000 per 
month and received disability benefits as a 
veteran in the amount of $1,310 per month, and 
thus the wife was economically disadvantaged 
in comparison to the husband; the wife was 
entitled to rehabilitative alimony in accordance 
with T.C.A. § 36-5-121(e), but the alimony 
award was increased to $3,000 per month until 
November 2012 and would not terminate on the 
husband’s death. Owens v. Owens, 241 S.W.3d 
478, 2007 Tenn. App. LEXIS 178 (Tenn. Ct. 
App. Mar. 29, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 817 (Tenn. Sept. 17, 
2007). 
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Award of rehabilitative and in futuro alimony 
to the wife in the parties’ divorce action was 
proper pursuant to T.C.A. § 36-5-121(d)(2), 
(d)(4), and (i) because the trial court’s finding 
was derived in part from its assessment of the 
husband’s credibility and because, with the 
husband earning $850,000 per year, despite the 
size of the overall debt, the amount of support 
awarded was not more than the husband was 
able to pay. Andrews v. Susie Heasook Cho 
Andrews, 344 S.W.3d 321, 2010 Tenn. App. 
LEXIS 553 (Tenn. Ct. App. Aug. 31, 2010), 
appeal denied, Andrews v. Andrews, — S.W.3d 
—, 2011 Tenn. LEXIS 240 (Tenn. Mar. 9, 2011). 

Trial court correctly considered the relevant 
factors under T.C.A. § 36-5-121(i) when it 
awarded a wife alimony in futuro. The wife’s 
inability to achieve a comparable standard of 
living to that enjoyed during the marriage, 
coupled with the husband’s ability to pay ali- 
mony in futuro, supported the award. Williams 
v. Williams, — S.W.38d —, 2019 Tenn. App. 
LEXIS 148 (Tenn. Ct. App. Mar. 26, 2019). 

Remand court did not abuse its discretion as 
to the amount of rehabilitative alimony 
awarded because its determination of the fa- 
ther’s net disposable income was reasonable, 
the father’s purported taxes and expenses not- 
withstanding. However, the judgment had to be 
modified to reduce the amount of life insurance 
which the father was required to carry to secure 
the alimony obligation because of the reduction 
of the alimony obligation. Hopwood v. Hopwood, 
— $.W.38d —, 2019 Tenn. App. LEXIS 232 
(Tenn. Ct. App. May 14, 2019). 

Trial court did not abuse its discretion in 
awarding rehabilitative alimony to the wife 
based on the discrepancy in the parties’ respec- 
tive wages because, although the difference in 
the parties’ income was not widely disparate, 
the award of rehabilitative alimony was to 
assist the wife in becoming more self-sufficient 
following the divorce as the wife would be able 
to acquire additional education and/or training. 
The duration of four years for such rehabilita- 
tion was not beyond the trial court’s discretion 
as a reasonable amount of time. Adams v. 
Adams, — 8.W.3d —, 2020 Tenn. App. LEXIS 
199 (Tenn. Ct. App. Apr. 29, 2020). 


11. Transitional Alimony. 

Former spouse was not entitled to transi- 
tional alimony, under T.C.A. § 36-5-121(d)(4), 
because: (1) the spouse had a stable work 
history with a stable income; (2) the spouse 
obtained a greater share of the marital assets; 
(3) the spouse was young, in good health, and 
college educated; (4) the spouse received pen- 
dente lite spousal support for sixteen months 
prior to the divorce hearing; and (5) the other 
spouse was ordered to pay for one-half of the 
mortgage, taxes and insurance for the ninety 
days following the divorce during which spouse 
was permitted to remain in the marital resi- 
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dence. Gonsewski v. Gonsewski, 350 S.W.3d 99, 
2011 Tenn. LEXIS 872 (Tenn. Sept. 16, 2011). 

Former husband was properly denied transi- 
tional alimony because the 1) trial court found 
he was willfully underemployed and could 
make a living farming or in a variety of posi- 
tions; 2) as he had physically abused his former 
wife, the relative fault of the parties weighed 
heavily against awarding him alimony; and 3) 
the wife was able to advance in her field despite 
his abuse, not because he did anything to assist 
her. Mayfield v. Mayfield, 395 S.W.3d 108, 2012 
Tenn. LEXIS 876 (Tenn. Dec. 3, 2012). 

Trial court did not err in refusing to award 
rehabilitative alimony or alimony in futuro 
under T.C.A. § 36-5-121(e)(1) or (f)(1) because 
the husband was fully capable of finding suit- 
able employment utilizing his skills in farming 
or in the tool and die industry and because he 
was fully capable of achieving an earning ca- 
pacity that will allow him to maintain an ap- 
propriate standard of living. However, he was 
entitled to transitional alimony under § 36-5- 
121(g)(1) because he suffered an economic det- 
riment for the benefit of the marriage; that 
award should allow him adequate time in 
which to adjust to the economic consequences of 
the divorce. Mayfield v. Mayfield, — S.W.3d —, 
2012 Tenn. App. LEXIS 40 (Tenn. Ct. App. Jan. 
17, 2012), affd in part, rev'd in part, 395 S.W.3d 
108, 2012 Tenn. LEXIS 876 (Tenn. Dec. 3, 
2012). 

Number of the support factors weighed in 
favor of affirming the alimony awarded to the 
wife, including that she needed additional edu- 
cation to update her nursing license, and unlike 
the husband, she lacked funds from other 
sources other than the division of marital prop- 
erty, plus the marriage lasted 39 years, the wife 
made substantial contributions to the marriage 
as a homemaker and caretaker of the husband, 
and he had the ability to support the wife, and 
thus the trial court did not abuse its discretion 
in awarding transitional alimony to the wife. 
Phipps v. Phipps, — S.W.3d —, 2015 Tenn. App. 
LEXIS 36 (Tenn. Ct. App. Jan. 27, 2015), appeal 
denied, — S.W.3d —, 2015 Tenn. LEXIS 421 
(Tenn. May 15, 2015), cert. denied, 193 L. Ed. 
2d 290, 136 S. Ct. 360, 2015 U.S. LEXIS 6710 
(U.S. 2015). 

Trial court did not err in awarding a wife 
transitional alimony of $1,000 for six months 
and $500 for the following six months. The 
award would give the wife the time to find 
employment and the motivation to do so. April 
H. v. Scott H., — S.W.3d —, 2019 Tenn. App. 
LEXIS 228 (Tenn. Ct. App. May 138, 2019). 

Trial court in a divorce proceeding did not 
abuse its discretion in awarding the husband 
transitional alimony for a limited period of time 
because, after the husband became unem- 
ployed, the husband was neither a homemaker, 
nor wage earner and the husband’s contribu- 
tions were minimal as the husband would not 
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get a job or earn a GED and pursued leisurely 
activities in lieu of working as the wife worked. 
The husband had the capacity to earn a living 
and was not left destitute given the allocation 
of the assets in the marital estate. Flodin v. 
Flodin, — S.W.3d —, 2019 Tenn. App. LEXIS 
317 (Tenn. Ct. App. June 26, 2019). 

Award of transitional alimony to the wife in 
the amount of $5,500 per month for 30 months 
was supported by the evidence and not clearly 
unreasonable; she was 58 years old, had a 
tenth-grade education, and had no work expe- 
rience or transferable job skills, whereas the 
husband had the ability to earn $11,000 per 
month, and the parties were married for more 
than 23 years. Henry v. Henry, — S.W.3d —, 
2020 Tenn. App. LEXIS 84 (Tenn. Ct. App. Feb. 
26, 2020). 

Trial court was not in error in awarding 
transitional alimony to a wife because the court 
found that, given the husband’s superior earn- 
ing capacity and the wife’s need for transitional 
alimony, until the wife would receive the wife’s 
interest in the marital assets, the wife was to 
remain in the marital residence and the hus- 
band was to continue to make the mortgage and 
utility payments on the home as transitional 
alimony. The trial court determined that once 
the wife received money from the wife’s interest 
in the marital residence, the alimony would 
end. Hunt-Carden v. Carden, — S.W.3d —, 
2020 Tenn. App. LEXIS 91 (Tenn. Ct. App. Mar. 
3, 2020). 

Award of both rehabilitative and transitional 
alimony to a wife was in err because the wife 
did not need to be rehabilitated as the wife had 
aJ.D., an L.L.M., and a Tennessee law license, 
but the award of transitional alimony and the 
duration of same was correct as the wife had 
cared for the parties’ child and was returning to 
the workforce. In view of holdings on the par- 
ties’ imputed incomes and the classification of 
certain marital property, the vacating of the 
amount of transitional alimony and remand for 
recalculation was appropriate. Wright  v. 
Wright, — S.W.3d —, 2020 Tenn. App. LEXIS 
99 (Tenn. Ct. App. Mar. 6, 2020). 

While the trial court considered the hus- 
band’s future earning potential in denying the 
wife’s request for transitional alimony, the trial 
court’s denial of transitional alimony was va- 
cated because the record reflected that hus- 
band’s income information was inaccurate at 
the time of the hearing; and the wife’s educa- 
tion and employment history merited a higher 
imputed income. Blakemore v. Blakemore, — 
S.W.3d —, 2020 Tenn. App. LEXIS 290 (Tenn. 
Ct. App. June 25, 2020). 

Trial court was not at fault for failing to 
quantify the husband’s monthly expenses as he 
did not mention any, and the trial court did not 
abuse its discretion in finding that he had the 
earning capacity to pay $1,070 in transitional 
alimony to the wife for 36 months, plus a 
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portion of her attorney fees; the wife, who spoke 
limited English and lacked job skills, had the 
need for the alimony, and the trial court ad- 
dressed the statutory factors and provided an 
explanation for its decision, which was within 
the range of acceptable alternatives. Al Qaisi v. 
Alia, — S.W.3d —, 2021 Tenn. App. LEXIS 34 
(Tenn. Ct. App. Feb. 2, 2021). 

Court’s alimony finding was proper because 
it acknowledged that it was a long-term mar- 
riage, it disbelieved the wife’s claimed expenses 
and noted that the wife left the marriage with 
more than $4.4 million; therefore, there was no 
abuse of discretion in the trial court’s award to 
the wife of $5,000 per month in transitional 
alimony. Julie C.W. v. Mitchell W., — S.W.3d —, 
2021 Tenn. App. LEXIS 69 (Tenn. Ct. App. Feb. 
28, 2021). 


12. Periodic Alimony. 

Trial court did not err in awarding a wife 
alimony in futuro because it correctly recog- 
nized and discussed the statutory criteria im- 
plicated by the facts, and there was no indica- 
tion it placed a heavy emphasis on the 
husband’s fault that the judgment was ren- 
dered punitive; the wife had a very limited 
employment history, she spoke little English, 
and she had a physical condition that limited 
her physical capabilities that was aggravated 
by the domestic violence the husband commit- 
ted against her. Acosta v. Acosta, 499 S.W.3d 
785, 2016 Tenn. App. LEXIS 285 (Tenn. Ct. 
App. Apr. 26, 2016), appeal denied, — S.W.3d 
—, 2016 Tenn. LEXIS 691 (Tenn. Sept. 23, 
2016). 


13. Additional Support Not Awarded. 

Court did not err in finding that a wife did 
not need additional support from her husband 
because, inter alia, she received nearly one 
million dollars in assets under the marital 
dissolution agreement, five hundred twenty- 
four thousand eight hundred eighty-eight dol- 
lars of which was in a retirement account and, 
by the time the wife’s liquid assets were ex- 
hausted, she would be seventy-five and would 
have approximately three million two hundred 
thousand dollars in that account as well as 
pension and social security benefits. And, any 
award of alimony based upon the husband’s 
fault would have been purely punitive in na- 
ture and thus not allowed. Tait v. Tait, 207 
S.W.3d 270, 2006 Tenn. App. LEXIS 327 (Tenn. 
Ct. App. 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 889 (Tenn. 2006). 


14. Rehabilitative Alimony Denied. 

Court did not err in finding that a wife did 
not need rehabilitative alimony because, inter 
alia, she received nearly one million dollars in 
assets under the marital dissolution agree- 
ment, five hundred twenty-four thousand eight 
hundred eighty-eight dollars of which was in a 
retirement account, nowhere in the record did 
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the trial court impute income to the wife which 
could have been earned from the wife’s own 


employment, and the wife’s counsel acknowl- © 


edged that the wife had no disabilities or bodily 
deficiencies which prohibited her from securing 
employment if she chose to. Tait v. Tait, 207 
S.W.3d 270, 2006 Tenn. App. LEXIS 327 (Tenn. 
Ct. App. 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 889 (Tenn. 2006). 

Trial court did not err in refusing to award 
rehabilitative alimony or alimony in futuro 
under T.C.A. § 36-5-121(e)(1) or (f)(1) because 
the husband was fully capable of finding suit- 
able employment utilizing his skills in farming 
or in the tool and die industry and because he 
was fully capable of achieving an earning ca- 
pacity that will allow him to maintain an ap- 
propriate standard of living. However, he was 
entitled to transitional alimony under § 36-5- 
121(g)(1) because he suffered an economic det- 
riment for the benefit of the marriage; that 
award should allow him adequate time in 
which to adjust to the economic consequences of 
the divorce. Mayfield v. Mayfield, — S.W.3d —, 
2012 Tenn. App. LEXIS 40 (Tenn. Ct. App. Jan. 
17, 2012), affd in part, rev'd in part, 395 S.W.3d 
108, 2012 Tenn. LEXIS 876 (Tenn. Dec. 3, 
2012). 

Neither rehabilitative nor transitional ali- 
mony would suffice to bridge the economic gap 
between the parties because the husband pre- 
sented no evidence that the wife had the capac- 
ity for self-sufficiency with only a need for 
short-term financial assistance via transitional 
alimony; there was likewise no proof that the 
wife could be economically rehabilitated. Pierce 
v. Pierce, — S.W.3d —, 2019 Tenn. App. LEXIS 
306 (Tenn. Ct. App. June 21, 2019). 

Award of both rehabilitative and transitional 
alimony to a wife was in err because the wife 
did not need to be rehabilitated as the wife had 
aJ.D., an L.L.M., and a Tennessee law license, 
but the award of transitional alimony and the 
duration of same was correct as the wife had 
cared for the parties’ child and was returning to 
the workforce. In view of holdings on the par- 
ties’ imputed incomes and the classification of 
certain marital property, the vacating of the 
amount of transitional alimony and remand for 
recalculation was appropriate. Wright  v. 
Wright, — S.W.3d —, 2020 Tenn. App. LEXIS 
99 (Tenn. Ct. App. Mar. 6, 2020). 


15. Factors. 

Transitional alimony award to wife pursuant 
to T.C.A. § 36-5-121(i) was proper because hus- 
band testified to and made no secret of his 
extramarital relationship; also, husband fur- 
ther dissipated marital assets in furtherance of 
that affair, had a superior earning capacity, and 
wife had a need for financial assistance. Fickle 
v. Fickle, 287 S.W.3d 723, 2008 Tenn. App. 
LEXIS 479 (Tenn. Ct. App. Aug. 19, 2008). 

Court properly awarded alimony in futuro to 
wife because she suffered from a myriad of 
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medical issues, was unable to work outside the 
home, had no means of future income, had a 
need for health insurance to cover her consid- 
erable medical bills, and husband had the abil- 
ity to pay. Lofton v. Lofton, 345 S.W.3d 913, 
2008 Tenn. App. LEXIS 784 (Tenn. Ct. App. 
Dec. 30, 2008). 

Award of rehabilitative and in futuro alimony 
to the wife in the parties’ divorce action was 
proper, in part pursuant to T.C.A. § 36-5- 
121(e)(1) because the husband proffered no 
evidence to support a finding that the wife 
could have been rehabilitated to a level that 
would have permitted her to achieve an earning 
capacity sufficient to support a standard of 
living comparable to either the standard en- 
joyed during the parties’ marriage or the hus- 
band’s post-divorce standard. Andrews v. Susie 
Heasook Cho Andrews, 344 S.W.3d 321, 2010 
Tenn. App. LEXIS 553 (Tenn. Ct. App. Aug. 31, 
2010), appeal denied, Andrews v. Andrews, — 
S.W.3d —, 2011 Tenn. LEXIS 240 (Tenn. Mar. 9, 
2011). 

Award of rehabilitative and in futuro alimony 
to the wife in the parties’ divorce action was 
proper pursuant to T.C.A. § 36-5-121(d)(2), 
(d)(4), and (i) because the trial court’s finding 
was derived in part from its assessment of the 
husband’s credibility and because, with the 
husband earning $850,000 per year, despite the 
size of the overall debt, the amount of support 
awarded was not more than the husband was 
able to pay. Andrews v. Susie Heasook Cho 
Andrews, 344 S.W.3d 321, 2010 Tenn. App. 
LEXIS 553 (Tenn. Ct. App. Aug. 31, 2010), 
appeal denied, Andrews v. Andrews, — S.W.3d 
—, 2011 Tenn. LEXIS 240 (Tenn. Mar. 9, 2011). 

Trial court did not abuse its discretion in 
awarding $250 alimony per month to a wife in 
futuro because the trial court considered the 
statutory factors in T.C.A. § 36-5-121(i), made 
specific findings with respect to the factors, and 
the wife’s assertion that she received little 
property pursuant to the divorce was without 
support; in addition to the marital home, sev- 
eral vehicles, and half of an annuity, the wife 
received a distribution of $5,250 per month for 
six years for her husband’s partnership interest 
and $581 per month until 2019 for a note. 
Forbess v. Forbess, 370 S.W.3d 347, 2011 Tenn. 
App. LEXIS 654 (Tenn. Ct. App. Dec. 9, 2011), 
rehearing denied, 370 S.W.3d 347, 2012 Tenn. 
App. LEXIS 927 (Tenn. Ct. App. Jan. 10, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
245 (Tenn. Apr. 12, 2012). 

Trial court did not err in determining the 
husband’s monthly income for purposes of de- 
termining alimony where he received over 
$250,000 from his father’s company in salary 
and rent alone in the three years prior to the 
divorce, not to mention the benefits paid on his 
behalf. Tarver v. Tarver, — S.W.3d —, 2019 
Tenn. App. LEXIS 128 (Tenn. Ct. App. Mar. 13, 
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2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 429 (Tenn. Aug. 21, 2019). 

Record contained a statement of income and 
expenses submitted by the wife only, leaving 
the court to piece together the evidence regard- 
ing the husband’s expenses, and while he dis- 
cussed his responsibility for two mortgages on 
the marital home pending sale of the property, 
payment of the debts, and division of any re- 
maining equity, the court did not include such 
non-continuing expenses in the husband’s ex- 
penses for purposes of calculating his ability to 
pay alimony. Story v. Nussbaumer-Story, — 
S.W.3d —, 2020 Tenn. App. LEXIS 372 (Tenn. 
Ct. App. Aug. 19, 2020). 

Husband pointed to the wife’s receipt of half 
of the profits from speculative homes he built 
during the marriage and his payment of many 
of her expenses during the pendency of the 
divorce proceedings, but these expenditures 
were not relevant for purposes of determining 
the equitableness of the alimony award as they 
occurred while the parties were still married. 
Story v. Nussbaumer-Story, — S.W.3d —, 2020 
Tenn. App. LEXIS 372 (Tenn. Ct. App. Aug. 19, 
2020). 


16. Award Improper. 

Where the parties’ 28-year marriage ended in 
divorce, the trial court erred by awarding the 
wife alimony in futuro under T.C.A. § 36-5-121, 
as the record did not support the trial court’s 
finding that the wife had no ability to earn 
income, because she had a real estate license 
and had operated a candy business; while it did 
cost money to get started in the real estate 
business, rehabilitative or transitional alimony 
would allow the wife the funds necessary to use 
her license for income. Riggs v. Riggs, 250 
S.W.3d 453, 2007 Tenn. App. LEXIS 709 (Tenn. 
Ct. App. Nov. 16, 2007). 

Award of rehabilitative alimony was error 
where the evidence preponderated against the 
factual findings underlying the trial court’s 
determination that rehabilitation by attending 
a cosmetology school was appropriate or fea- 
sible, and thus, the discretionary decision to 
award rehabilitative alimony lacked an eviden- 
tiary foundation. Diffie v. Diffie, — S.W.3d —, 
2019 Tenn. App. LEXIS 191 (Tenn. Ct. App. Apr. 
23, 2019). 

Amount of the awards for alimony in futuro 
and transitional alimony was reversed where 
by considering that the husband would have 
less income in the future, the trial court artifi- 
cially deflated the husband’s present ability to 
pay alimony, which was one of the two most 
important factors to consider in setting the 
amount of alimony. Moreover, by considering 
speculative income as a factor in setting the 
amount of alimony, the trial court failed to 
apply the most appropriate legal principles 
applicable to the decision. Accordingly, the dis- 
cretionary decision was not based on one of the 
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most important factors to consider in setting 
the amount of alimony. Diffie v. Diffie, — S.W.3d 
—, 2019 Tenn. App. LEXIS 191 (Tenn. Ct. App. 
Apr. 23, 2019). 

Award of transitional alimony and rehabili- 
tative alimony was error given the court’s find- 
ing that partial rehabilitation was necessary. 
Diffie v. Diffie, — S.W.38d —, 2019 Tenn. App. 
LEXIS 191 (Tenn. Ct. App. Apr. 23, 2019). 

Trial court abused its discretion as to the 
amount of transitional alimony awarded to a 
wife because, while the wife required some 
assistance to aid in the transition to a post- 
divorce reality, the court essentially imputed to 
the wife certain private school expenses for the 
parties’ children in the absence of any proof 
that the wife would incur any such expenses. 
Also, because the court failed to properly ac- 
count for the wife’s receipt of child support, the 
wife’s needs were significantly lower than cal- 
culated by the court. Lindsley v. Lindsley, — 
S.W.3d —, 2020 Tenn. App. LEXIS 542 (Tenn. 
Ct. App. Nov. 30, 2020). 


17. Denial Improper. 

Trial court erred by failing to award the 
husband alimony because the evidence sup- 
ported a finding that he was the economically 
disadvantaged spouse and incapable of reha- 
bilitation. The parties had been married for 31 
years, the husband had been the primary 
homemaker, the parties had been left with 
equal assets, he was almost 65 years old, had a 
limited ability to accrue assets, and had mini- 
mal retirement assets of his own. Shackelford v. 
Shackelford, — S.W.3d —, 2019 Tenn. App. 
LEXIS 236 (Tenn. Ct. App. May 16, 2019). 

Trial court erred by failing to award spousal 
support to a wife because an analysis of the 
statutory factors, especially the wife’s need and 
the husband’s ability to pay, demonstrated that 
an award of alimony to the wife was necessary 
due to her relative economic disadvantage; 
there was a clear economic disparity between 
the parties, and the wife would suffer a 
monthly shortfall. Pierce v. Pierce, — S.W.3d 
—, 2019 Tenn. App. LEXIS 306 (Tenn. Ct. App. 
June 21, 2019). 


18. Denial of Spousal Support. 

Trial court did not err in failing to award a 
wife spousal support as reasonable minds could 
disagree about whether the wife, being unem- 
ployed, should have received some amount of 
support for the short term. The evidence 
showed that the husband did not have the 
money to pay spousal support to the wife. 
K.B.J. v. T.J., 359 S.W.3d 608, 2011 Tenn. App. 
LEXIS 474 (Tenn. Ct. App. Aug. 26, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
1166 (Tenn. Dec. 14, 2011). 


19. Termination of Spousal Support. 
Where the ex-husband and the ex-wife 
agreed that the wife was to receive monthly 
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alimony payments from the husband for eight 
and a half years, the trial court properly held 
that the alimony awarded was transitional ali- 
mony and terminated the husband’s alimony 
obligation based upon the wife’s remarriage 
and cohabitation with her new husband be- 
cause the parties’ agreement never mentioned 
a total amount due to the wife; there was no 
mention that the parties were awarding the 
wife alimony in an attempt to adjust the distri- 
bution of the parties’ marital property; and, 
given the conditional nature of the last four 
years of payments, the sum of alimony to be 
paid was not definitively ascertainable when 
awarded. Balzer v. Balzer, — S.W.3d —, 2020 
Tenn. App. LEXIS 67 (Tenn. Ct. App. Jan. 28, 
2020). 

In a case in which the parties executed a 
marital dissolution agreement (MDA) provid- 
ing that the ex-husband would pay the ex-wife 
alimony in futuro even if she remarried, the 
trial court erred in terminating the husband’s 
alimony obligation because, if a trial court 
approved an MDA, it became incorporated into 
the decree of divorce; one spouse could agree to 
pay more alimony to the other spouse than he 
or she might be statutorily required to pay; by 
specifying in the MDA that the husband would 
pay the wife alimony even if she were to re- 
marry, the parties essentially agreed that this 
statute was not applicable to their MDA; and 
the husband’s promise to pay the wife alimony 
in futuro after her remarriage did not violate 
public policy. Deluca v. Schumacher, — S.W.3d 
—, 2020 Tenn. App. LEXIS 102 (Tenn. Ct. App. 
Mar. 6, 2020), appeal denied, Schumacher v. 
DeLuca, — S.W.3d —, 2020 Tenn. LEXIS 347 
(Tenn. June 3, 2020). 

Wife cohabited with her new husband and 
thus the presumption was raised that she no 
longer needed alimony, T.C.A. § 36-5- 
121(g)(2)(C); the trial court’s order terminating 
transitional alimony did not comply with Tenn. 
R. Civ. P. 52.01 as it did not contain sufficient 
findings that showed the wife successfully re- 
butted the presumption. Beasley v. Beasley, — 
S.W.3d —, 2020 Tenn. App. LEXIS 465 (Tenn. 
Ct. App. Oct. 20, 2020). 


20. Evidence. 

Spouse’s need for alimony is not a fact of 
which judicial notice may be taken, but must be 
established by proof. Mayfield v. Mayfield, 395 
S.W.3d 108, 2012 Tenn. LEXIS 876 (Tenn. Dec. 
3, 2012). 

Trial court erred when it granted a former 
husband’s petition to modify his alimony obli- 
gation due to his retirement, as the determina- 
tion that his income had decreased to approxi- 
mately one-third of his prior income level was 
factually incorrect, and the trial court did not 
make findings as to the husband’s expenses, 
wife’s income and expenses, or other relevant 
factors. Malkin v. Malkin, 475 S.W.3d 252, 2015 
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Tenn. App. LEXIS 151 (Tenn. Ct. App. Mar. 26, 
2015), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 617 (Tenn. July 21, 2015). 


21. Review. 

The trial court erred by failing to award 
spousal support to a wife because an analysis of 
the factors set forth in T. C.A.. § 36-5-121, 
especially the wife’s need and the husband’s 
ability to pay, demonstrated that an award of 
alimony to the wife was necessary due to her 
relative economic disadvantage, and an award 
of alimony in futuro in the amount of $1,600 per 
month was appropriate because it would appro- 
priately address the wife’s monthly shortfall 
concerning her income and expenses, and the 
husband clearly had the ability to pay such an 
award based upon his income. Pierce v. Pierce, 
— §.W.3d —, 2019 Tenn. App. LEXIS 306 
(Tenn. Ct. App. June 21, 2019). 


22. Life Insurance. 
Trial court’s judgment was modified by re- 
ducing the amount of a husband’s court-or- 
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dered life insurance obligation to an amount 
which the appellate court determined to be 
sufficient to secure the husband’s alimony in 
futuro obligation. Furthermore, lien was to be 
imposed upon a portion of the husband’s assets 
in an amount sufficient to secure the alimony in 
solido award to the wife, with the trial court to 
determine on remand which asset(s) were to be 
encumbered. Stratienko v. Stratienko, 529 
S.W.3d 389, 2017 Tenn. App. LEXIS 222 (Tenn. 
Ct. App. Mar. 31, 2017). 


23. Arrearage. 

Wife was entitled to a judgment representing 
a husband’s accrued alimony arrearage be- 
cause the husband admitted having never filed 
a petition to modify or terminate his alimony 
obligation; the husband failed to comply with 
his alimony obligation as agreed upon in the 
parties’ marital dissolution agreement incorpo- 
rated into the divorce decree. Lattimore v. Lat- 
timore, — S.W.3d —, 2019 Tenn. App. LEXIS 
177 (Tenn. Ct. App. Apr. 12, 2019). 


36-5-122. False allegations of sexual abuse in furtherance of litigation. 


Whenever a trial court finds that any person knowingly made a false 
allegation of sexual abuse in furtherance of litigation, in addition to any other 
penalties provided for by law or rule, the court may hold the accuser in 
contempt of court and may order the accuser to pay all litigation expenses, 
including, but not limited to, reasonable attorney’s fees, discretionary costs 
and other costs incurred by the wrongly accused party in defending against the 


false allegation. 


History. 
Acts 2010, ch. 894, § 2. 
PART 2 
[RESERVED] 
PART 3 
[RESERVED] 
PART 4 


EXPEDITED PROCESS FOR SUPPORT 


36-5-401. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Child” means a person entitled to support from such person’s parents 
by virtue of such person’s minority or who is entitled to support as provided 


in § 34-1-102(b); 


(2) “Magistrate” means a duly licensed attorney who has been actively 
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engaged in the practice of law for a period of not less than two (2) years 
appointed by court authority to set and enforce child support, to review the 
administrative hearing decisions of the department of human services 


pursuant to § 36-5-1003 and to administer expedited process as set out in 


this part; 


(3) “Petitioner” means a person or governmental entity seeking to be 
awarded or to enforce support for a child, or seeking to modify a previous 


child support order; 


(4) “Respondent” means a person from whom child support is sought or a 
person in opposition to modification of a prior order; and 

(5) “Support” or “order of support” means child support and support for a 
spouse or ex-spouse if the obligor is responsible for the support of a child 
residing with the spouse or ex-spouse. 


History. 
Acts 1985, ch. 477, § 18; 2000, ch. 922, § 10; 
2009, ch. 235, § 1. 


Compiler’s Notes. 

Acts 2009, ch. 235, § 1 directed the code 
commission to revise appropriate references 
from “child support referees” and “juvenile ref- 
erees” to “child support magistrates” and “juve- 
nile magistrates” in the code as supplements 
are published and volumes are replaced. 


Cross-References. 
Criminal nonsupport, §§ 39-15-101 — 39-15- 
104. 
Limitations period for child support payment 
orders, § 36-2-321. 


Temporary order of support, § 36-2-310. 
Termination of Acts 1985, ch. 477, which 
enacted this part, § 36-5-110. 


Law Reviews. 
Selected Tennessee Legislation of 1986, 54 
Tenn. L. Rev. 457 (1987). 


Attorney General Opinions. 

Authority of referee (now magistrate) to judi- 
cially review department of human services 
administrative final orders, OAG 97-076, 1997 
Tenn. AG LEXIS 75 (5/21/97). 

Appointment of clerk and master as child 
support referee (now child support magistrate) 
not authorized, OAG 99-087, 1999 Tenn. AG 
LEXIS 87 (4/8/99). 


36-5-402. Commencement and termination of hearings and actions — 


Magistrates. 


(a)(1) Hearings in all child support cases that are not being enforced 
pursuant to Title IV-D of the Social Security Act (42 U.S.C. § 651 et seq.), 
shall be heard within a reasonable period of time, not to exceed forty-five (45) 
days of the service of process in each county in the state. 

(2) Hearings in all Title IV-D support cases that seek to establish or 
enforce support shall be heard within the time frames established by federal 
child support regulations. The department of human services shall send 
notice of the time frames as they may be amended to the administrative 
director of the courts, who shall send such notice to all courts of the state 
with child or spousal support jurisdiction. The administrative director of the 
courts shall send such notice to the courts within thirty (30) days of the date 
of notice from the department, and the time frames shall then become 
effective thirty (30) days after the date of the notice from the administrative 
director of the courts and shall apply to all actions to establish or enforce 
support initiated on or after July 1, 1995. 

(b) The presiding judge of each judicial district shall provide for expedited 
support hearings in one (1) of the following manners: 

(1)(A) The presiding judge of each judicial district, after conferring with 
the other judges and chancellors in the presiding judge’s judicial district, 
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shall certify to the supreme court and the administrative director of the 
courts the number of magistrates, if any, needed to serve each county in 
the district. Such certification shall include such information as may be 
required by the supreme court and the administrative director of the 
courts. The supreme court and the administrative director of the courts 
shall determine the number of magistrates, if any, needed for each such 
district, and the magistrates shall be selected and appointed by the 
presiding judge and shall serve at the presiding judge’s pleasure. In 
counties having a metropolitan form of government and in counties having 

a population of not less than three hundred thirty-five thousand (335,000) 

nor more than three hundred thirty-six thousand (336,000), according to 

the 1990 federal census or any subsequent federal census, the magistrate 
or magistrates shall be selected and appointed by and serve at the 

pleasure of the trial court judge who hears more than fifty percent (50%) 

of the child support and domestic relations cases in such judicial district; 

provided, that this sentence does not apply to any sitting magistrate in 
such counties as of July 1, 1994. In determining the number of magistrates 
for each district, the supreme court and the administrative director of the 
courts shall provide for as many magistrates as are needed to provide 
hearings in all child support cases within the time schedule set out in 

subsection (a); 

(B) In the event a judicial district has in effect on or before October 1, 
1985, a system for the appointment of magistrates or masters to hear 
support cases that satisfies the requirements of the federal child support 
enforcement amendments of 1984 (P.L. 98-378), or subsequent federal 
legislation, and the regulations promulgated pursuant thereto, such 
district shall not be required to comply with the foregoing provisions of 
this part so long as such preexisting system remains in effect. Any law to 
the contrary notwithstanding, all magistrates or masters appointed pur- 
suant to such system in circuit or chancery court shall be appointed by the 
presiding judge, with the concurrence of the other judges and chancellors 
in the district and shall serve at the pleasure of the appointing authority; 
(2) In lieu of requesting a magistrate, the presiding judge may, with the 

agreement of all judges having child support jurisdiction in a particular 
county or counties, enter into agreements with juvenile courts to set, enforce, 
and modify support orders as provided in this part. In the event such an 
agreement is entered into, the juvenile court shall have jurisdiction over all 
support cases in such county, except as may otherwise be provided in the 
agreement, any contrary law notwithstanding; 

(3) If a judicial district does not recommend the need for magistrates or if 
the supreme court and the administrative director of the courts do not 
approve such recommendation, the supreme court, the administrative direc- 
tor of the courts and the presiding judges of such districts shall provide such 
information to the commissioner of human services as may be required by 
the secretary of health and human services for the granting of a waiver in 
accordance with the federal child support enforcement amendments of 1984 
(P.L. 98-378), or subsequent federal legislation, and the regulations promul- 
gated pursuant thereto. In the event the secretary does not grant a waiver 
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for one (1) or more judicial districts, or in the event a waiver is revoked, the 
supreme court and the administrative director of the courts shall proceed to 
appoint a magistrate in accordance with subdivision (b)(1)(A) or take such 
other action as may be required to comply with federal law; 

(4) The presiding judge shall prescribe which county or counties within 
the district that a magistrate will serve. All other terms and conditions of the 
appointment, including, but not limited to, compensation to be paid and 
reimbursement of expenses and whether the position shall be full time or 
part time, shall be prescribed by rule of the supreme court, which is hereby 
granted such rulemaking authority with regard to the accomplishment of 
the purposes of this part as it deems appropriate in the public interest. The 
compensation to be paid to the magistrates shall be not less than nor more 
than ninety thousand dollars ($90,000). On and after July 1, 2008, the base 
salaries of magistrates appointed pursuant to this section shall be annually 
adjusted to reflect any actual percentage pay increases provided to all state 
employees generally, as provided for in the general appropriations act. 
Adjustments to annual salary increases as provided for in this subdivision 
(b)(4) are not to be made on the basis of any class compensation efforts, class 
compression efforts, or any other method of salary adjustments. 

(c) If by July 1, 1986, the presiding judge fails to comply with subsection (b), 
the judge will be deemed to have delegated this responsibility to the supreme 
court and the administrative director of the courts, and the supreme court 
shall immediately appoint a magistrate to serve in accordance with this 
section, if necessary. 

(d) The administrative director of the courts shall have authority to enter 
into contracts with the Tennessee state IV-D office of child support enforcement 
to obtain funding for compensation for the magistrate, support staff and other 
expenses necessary to provide for the performance of duties required in this 
part and required in part 5 of this chapter. Such contracts shall be subject to 
availability of funds. 

(e) The appointment of magistrates in juvenile court that may be necessary 
to meet the provisions of this section shall be governed by title 37, chapter 1. 


History. 

Acts 1985, ch. 477, § 18; 1986, ch. 890, § 11; 
1993, ch. 66, §§ 45-48; 1994, ch. 801, §§ 1, 2; 
1995, ch. 504, § 4; 2006, ch. 984, § 1; 2008, ch. 
894, § 1; 2009, ch. 235, § 1. 


Compiler’s Notes. 

Public Law 98-378, referred to in this section, 
is codified primarily at 42 U.S.C. §§ 602, 603, 
606, 651 et seq. and at 26 U.S.C. §§ 6103 and 
6402. 

For table of U.S. decennial populations of 
Tennessee counties, see Volume 13 and its 
supplement. 

Title IV-D of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 651 
et seq. 

Acts 2009, ch. 285, § 1 directed the code 


commission to revise appropriate references 
from “child support referees” and “juvenile ref- 
erees” to “child support magistrates” and “juve- 
nile magistrates” in the code as supplements 
are published and volumes are replaced. 


Cross-References. 
Appointment of referees (now magistrates) in 
child support cases, Tenn. R. Sup. Ct. 22. 


Rule Reference. 
This section is referred to in Rule 22 of the 
Rules of the Supreme Court of Tennessee. 


Attorney General Opinions. 

Appointment of clerk and master as child 
support referee (now child support magistrate) 
not authorized, OAG 99-087, 1999 Tenn. AG 
LEXIS 87 (4/8/99). 
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The magistrate shall have the same authority and power as a circuit court 
judge to issue any and all process and in conducting hearings and other 
proceedings in accordance with this part; provided, that all final orders of a 
magistrate must be reviewed by a judge as provided in § 36-5-405. 


History. 
Acts 1985, ch. 477, § 13; 2009, ch. 235, § 1. 


Compiler’s Notes. 

Acts 2009, ch. 235, § 1 directed the code 
commission to revise appropriate references 
from “child support referees” and “juvenile ref- 


Attorney General Opinions. 

Compensation for clerk and master serving 
as substitute judge not authorized, OAG 99- 
087, 1999 Tenn. AG LEXIS 87 (4/8/99). 

Powers of child support expedited process 
referees (now magistrates), OAG 04-043, 2004 


erees” to “child support magistrates” and “juve- Tenn. AG LEXIS 43 (3/12/04). 


nile magistrates” in the code as supplements 
are published and volumes are replaced. 


36-5-404. Powers and duties of clerk. 


The office of the clerk of the court shall provide a sufficient supply of the 
forms provided for in § 36-5-406. These forms shall be limited to use in causes 
filed under this part and they shall be made available to all who request 
assistance in filing a petition. The office of the clerk shall also assist a person 
who is not represented by counsel by filling in the name of the court on the 
petition and testimony or shall refer the person to the proper IV-D agency 
within the county. 


History. 
Acts 1985, ch. 477, § 18. 


to in this section, is compiled in 42 U.S.C. § 651 
et seq. 


Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 


36-5-405. Support actions. 


(a) Any person seeking to set, enforce, modify or terminate support may 
commence such an action by filing a petition and testimony in the form 
prescribed by § 36-5-406 with the office of the clerk. 

(b) When a petition is filed, the clerk shall designate a hearing date on the 
notice prescribed in this part or, in the alternative, shall designate a hearing 
date on the summons to be served by the sheriff if the petitioner elects to 
proceed by having the sheriff serve process to initiate this proceeding. The 
hearing date shall be within thirty (30) days of the date the petition is filed. If 
process is served by certified mail, the clerk shall then send a copy of the 
completed petition, testimony, and notice to respondent by certified mail, 
return receipt requested. The clerk shall give a copy of completed notice, 
petition, and testimony to petitioner. 

(c) If the return receipt is not received by the hearing date, and the 
respondent fails to appear, then the magistrate shall direct the clerk to reissue 
the petition with a new notice of hearing and may direct service as set out in 
subsection (b), or may direct service by issuance of a summons to be served by 
the sheriff or process server, designated by the magistrate. If a petition is for 
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contempt, either the magistrate or the judge may issue an attachment for the 
arrest of the respondent with a bond. 

(d) If the respondent fails to appear after service and if the return receipt 
does bear the signature of respondent, the magistrate may grant the relief 
sought in the petition by default. If a petition is for contempt, either the 
magistrate or the judge may issue an attachment for the arrest of the 
respondent with a bond. 

(e) If respondent does appear, the magistrate may enter a consent order if 
the parties reach an agreement and the magistrate finds the agreement to be 
reasonable. 

(f) If the respondent appears and the parties do not agree, the magistrate 
shall hear testimony and issue an order granting such relief as the magistrate 
finds appropriate. 

(g) Upon the conclusion of the hearing in each case, the magistrate shall 
transmit to the judge all papers relating to the case, along with the magis- 
trate’s findings and recommendations in writing. A magistrate’s decision on a 
preliminary matter, not dispositive of the ultimate issue in the case, shall be 
final and not reviewable by the judge. 

(h) Any party may, within five (5) days thereafter, excluding nonjudicial 
days, file a request for a hearing by the judge of the court having jurisdiction. 
The judge may, on the judge’s own motion, order a rehearing of any matter 
heard before a magistrate, and shall allow a hearing if a request for such is 
filed as herein prescribed. Unless the judge orders otherwise, any recommen- 
dation of the magistrate shall be in effect pending rehearing or approval by the 
court. 

(i) If a hearing before the judge is not requested, the findings and recom- 
mendations of the magistrate become the final decree of the court when 
confirmed by an order of the judge. | 

(j) There shall be no litigation tax and the clerk shall not refuse to file a 
petition for a party proceeding under this part for failure to pay a filing fee. 
When a party is unable to pay the filing fee, such party shall be required to 
take and subscribe to in writing the pauper’s oath set out in § 20-12-127, and 
such affidavit shall be attached to such party’s petition. 

(k) Any party may appeal a final order entered under this section to the 
court of appeals. Any such appeal shall be governed by the applicable 
provisions of the Tennessee Rules of Appellate Procedure. 


History. erees” to “child support magistrates” and “juve- 
Acts 1985, ch. 477, § 13; 1986, ch. 890, §§ 5, nile magistrates” in the code as supplements 
10, 16; 2000, ch. 922, §§ 11, 12; 2009, ch. 235, are published and volumes are replaced. 


$1, 
cS Attorney General Opinions. 
Compiler’s Notes. Powers of child support expedited process 
Acts 2009, ch. 235, § 1 directed the code referees (now magistrates), OAG 04-043, 2004 


commission to revise appropriate references ‘enn AG LEXIS 43 (3/12/04). 
from “child support referees” and “juvenile ref- 
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NOTES TO DECISIONS 


Analysis 


1. Foreign Support Orders. 
2. De Novo Hearing. 


1. Foreign Support Orders. 

While this section provides the procedure to 
be followed when Tennessee courts modify one 
of their own support orders, in light of the 
jurisdictional limitation in former T.C.A. § 36- 
5-601 et seq. (repealed), it does not grant Ten- 
nessee courts jurisdiction to modify foreign 
support orders. Roseman v. Roseman, 890 
S.W.2d 27, 1994 Tenn. LEXIS 333 (Tenn. 1994). 


2. De Novo Hearing. 


novo hearing before a chancellor concerning the 
father’s appeal of a magistrate’s child support 
ruling because the father was not provided by 
statute with the right to a de novo hearing by 
the judge or chancellor following the magis- 
trate’s child support determination. The stat- 
ute was intended to expedite and not delay 
support proceedings, and did not require a de 
novo trial before a chancellor on issues tried by 
a referee as a factfinder. Dawson v. Dawson, — 
S.W.3d —, 2020 Tenn. App. LEXIS 120 (Tenn. 
Ct. App. Mar. 24, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 580 (Tenn. Sept. 
16, 2020). 


Father was not automatically entitled to a de 


36-5-406. Promulgation of forms. 


The department of human services, in consultation with the Tennessee 
judicial conference, has the authority by regulation to promulgate forms, 
which must be available for use pursuant to this part. Such forms must be 
promulgated pursuant to the rulemaking provisions of the Uniform Adminis- 
trative Procedures Act, compiled in title 4, chapter 5. 


identical to the amendments made by Acts 
2019, ch. 85, § 1 so the amendments by ch. 420 
were not given effect. 


History. 
Acts 1985, ch. 477, § 18; 1986, ch. 890, § 14; 
2019; che 85,"§.°1;°2019, ch420,'§ 25: 


Cross-References. 
Termination of Acts 1985, ch. 477, which 
enacted this part, § 36-5-110. 


Compiler’s Notes. 
Acts 2019, ch. 420, § 25 purported to amend 
this section; however, those amendments were 


PART 5 
ASSIGNMENT OF INCOME FOR SUPPORT 


36-5-501. Income withholding. 


(a)(1) For any order of child support issued, modified, or enforced on or after 
July 1, 1994, the court shall order an immediate assignment of the obligor’s 
income, including, but not necessarily limited to: wages, salaries, commis- 
sions, bonuses, workers’ compensation, disability, payments pursuant to a 
pension or retirement program, profit sharing, interest, annuities, and other 
income due or to become due to the obligor. The order of assignment shall 
issue regardless of whether support payments are in arrears on the effective 
date of the order. The court’s order, shall include an amount sufficient to 
satisfy an accumulated arrearage, if any, within a reasonable time. The 
order may also include an amount to pay any medical expenses that the 
obligor owing the support is obligated or ordered to pay. Withholding shall 
not exceed fifty percent (50%) of the employee’s income after FICA, with- 
holding taxes, and a health insurance premium that covers the child, are 
deducted. The order shall also include an amount necessary to cover the fee 
due the clerk of the court or the department, if appropriate. In the event the 
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court does not order an immediate assignment pursuant to subdivision 
(a)(2), every order shall be enforceable by income assignment as provided in 
this chapter. 
(2)(A) Income assignment under this subsection (a) shall not be required: 
(i) If, in cases involving the modification of support orders, upon proof 
by one party, there is a written finding of fact in the order of the court 
that there is good cause not to require immediate income assignment 
and the proof shows that the obligor has made timely payment of 
previously ordered support. “Good cause” shall only be established upon 
proof that the immediate income assignment would not be in the best 
interests of the child. The court shall, in its order, state specifically why 
such assignment will not be in the child’s best interests; or 
(ii) If there is a written agreement by both parties that provides for 
alternative arrangements. Such agreement must be reviewed by the 
court and entered in the record. 

(B) If the case is being enforced under Title IV-D of the Social Security 
Act (42 U.S.C. § 651 et seq.), and is subject to an assignment of support 
due to receipt of public assistance, the department of human services or its 
contractor must be notified of the request for exemption under subdivi- 
sions (a)(2)(A)(i) and (ii) and may present evidence for purposes of 
subdivision (a)(2)(A)(i), or must agree in order to permit exemption from 
income withholding as otherwise permitted pursuant to subdivision 
(a)(2)(A)(ai). | 
(3)(A) Unless a court or administrative order stipulates that alternative 
health care coverage to employer-based coverage is to be provided for a 
child subject to a Title IV-D child support order, in any case in which a 
noncustodial parent is required by a court or administrative order to 
provide health care coverage for such a child, and the employer of the 
noncustodial parent is known to the department, the department shall use 
any federally-required medical support notices to provide notice to the 
employer of the requirement for employer-based health care coverage for 
such child through the child’s parent who has been ordered to provide 
health care coverage for such child. The department shall send the federal 
medical support notice to any employer of a noncustodial parent subject to 
such an order within two (2) business days of the entry of such employee 
who is an obligor in a Title IV-D case into the directory of new hires under 
part 11 of this chapter. 

(B) Within twenty (20) business days after the date of the medical 
support notice, the employer of a noncustodial parent subject to an order 
for health care coverage for the child shall transfer the notice to the 
appropriate plan providing such health care coverage for which the child 
is eligible. The employer shall withhold from the noncustodial parent’s 
compensation any employee contributions necessary for coverage of the 
child and shall send any amount withheld directly to the health care plan 
to provide such health care coverage for the child. If the employee contests 
the withholding of such employee contributions, the employer shall 
initiate withholding until the contest is resolved. The employee/obligor 
shall have the right to contest the withholding order issued pursuant to 
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subdivision (a)(3) based upon a mistake of fact according to the provisions 
for appeal provided pursuant to part 10 of this chapter. 

(C)i) An employer shall notify the department promptly whenever the 

noncustodial parent’s employment is terminated. 

(ii) The department shall promptly notify the employer when there is 
no longer a current order for medical support in effect for which the 
department is responsible. 

(D) The liability of the noncustodial parent for employee contributions 
to the health care plan necessary to enroll the child in the plan shall be 
subject to all available enforcement mechanisms under this title or any 
other provision of law. 

(E) Upon receipt of the notice required by this subdivision (a)(3) that 
appears regular on its face and that has been appropriately completed, the 
notice is deemed a qualified medical child support order under 29 U.S.C. 
§ 1169(a)(5)(C)G). The health insurance plan administrator of a partici- 
pant under a group health plan who is the noncustodial parent of the child 
for whom the notice was received pursuant to this subdivision (a)(3), shall, 
within forty (40) business days: 

(i) Notify the state Title IV-D agency of any state or territory that 
issued the notice with respect to whether coverage is available for such 
child under the terms of the plan, and, if so, whether such child is 
covered under the plan and either the effective date of the coverage or, 
if necessary, any steps to be taken by the custodial parent, or official of 
a state or political subdivision thereof substituted for the name of the 
child pursuant to 29 U.S.C. § 1169(a)(3)(A), to effectuate coverage. The 
department or its contractors, in consultation with the custodial parent, 
must promptly select from available plan options when the plan 
administrator reports that there is more than one (1) option available 
under the employer’s plan; provided, however, if such response is not 
made to the plan administrator within twenty (20) business days, and if 
the plan has a default option for coverage, the plan administrator shall 
enroll the child in that default option. If there is no default option, the 
plan administrator may call the office of the department or contractor 
that sent the notice and seek direction as to the child’s enrollment in the 
available plans; 

Gi) Provide the custodial parent or such substituted official a descrip- 
tion of the coverage available and any forms or documents necessary to 
effectuate such coverage and permit the custodial parent or substituted 
official to file claims; 

(iii) Send the explanation of benefit statements to the custodial 
parent, substituted official and the employee; 

(iv) Send the reimbursement to the custodial parent, legal guardian 
or substituted official for expenses paid by the custodial parent, legal 
guardian or substituted official for which the child may be eligible under 
the plan; 

(v) Nothing in subdivision (a)(3)(E) shall be construed as requiring a 
group health plan, upon receipt of a medical support notice, to provide 
benefits under the plan, or eligibility for benefits, under the terms of the 
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plan in addition to, or different from, those provided immediately before 

receipt of such notice, except as may otherwise be required by title 56, 

chapter 7, part 23. 

(b)(1)(A) In all cases in which the court has ordered immediate income 
assignment, the clerk of the court, or the department of human services or 
its contractor in Title IV-D cases, shall immediately issue an income 
assignment to an employer once the employer of an obligor has been 
identified. 

(B) In all cases in which an immediate assignment of income has not 
been previously ordered, or in which an obligor who is ordered to pay child 
support in which an immediate income assignment was not required 
pursuant to subdivision (a)(2), and when the obligor becomes in arrears as 
defined in this subdivision (b)(1) as reflected in the records of the clerk of 
court, if the support is paid through the clerk’s office or in the records of 
the department of human services, then the clerk of the court, or the 
department or its contractor in Title IV-D child support cases shall, 
without the necessity of an affidavit of the obligee, issue an order of income 
assignment to the employer of the obligor, if known, or at such time as the 
employer’s name and whereabouts are made known to the clerk or the 
department or its contractor. No court order expressly authorizing an 
income assignment shall be required under this subdivision (b)(1)(B). 

(C) The order of assignment issued by the department or its contractor 
pursuant to subdivisions (b)(1)(A) and (B) shall include an amount 
sufficient to satisfy an accumulated arrearage within a reasonable time 
without further order of the court. The order shall also include an amount 
to pay any medical expenses that the obligor owing the support is 
obligated or ordered to pay. Withholding shall not exceed fifty percent 
(50%) of the employee’s income after FICA, withholding taxes, and a 
health insurance premium that covers the child, are deducted. The order 
shall also include an amount necessary to cover the fee due the clerk of the 
court, if appropriate. 

(D) In all other cases in which the child support payments were ordered 
to be paid directly to a parent or guardian or custodian of the child or 
children, and the child support payments are in arrears as defined in this 
subdivision (b)(1), the parent, guardian or custodian may, by affidavit filed 
with the clerk, or, the department or its contractor in Title IV-D child 
support cases, request that an order of income assignment be sent by the 
clerk of the court, or by the department, to the employer, if known, or at 
such time as the employer’s name and whereabouts are made known to 
the clerk, the department or its contractor. No court order expressly 
authorizing an income assignment shall be required under this subdivi- 
sion (b)(1). 

(EK) The order of assignment issued by the clerk or the department or its 
contractor pursuant to subdivision (b)(1)(D) shall include an amount 
sufficient to satisfy an accumulated arrearage within a reasonable time. 
The order may also include an amount to pay any medical expenses that 
the obligor owing the support is obligated or ordered to pay. Withholding 
shall not exceed fifty percent (50%) of the employee’s income after FICA, 
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withholding taxes, and a health insurance premium that covers the child, 

are deducted. The order shall also include an amount necessary to cover 

the fee due the clerk of the court, if appropriate. 

(F) An income assignment pursuant to this subsection (b) shall be 
mandatory even if subsequent to the issuance of the order of assignment 
the obligor pays the amount of arrearage in part or in full as long as 
current support or arrearages are still owed. 

(G) For purposes of this part, “arrears” means any occasion on which 
the full amount of ordered support ordered for or on behalf of a minor 
child, or for a spouse or former spouse of the obligor with whom the child 
is living to the extent the spousal support would be included for the 
purposes of 42 U.S.C. § 654a(e)(4), is not paid by the due date for arrears 
as defined in § 36-5-101(f)(1) unless an income assignment is in effect and 
the payor of income is paying pursuant to subsection (g). 

(H) Clerks of court are authorized to issue an order of income assign- 
ment to the employer of the obligor and to institute the process to assign 
income when the obligor fails to pay court costs, but shall not have priority 
over the income assignment for child or spousal support. 

(2) When an order of income assignment has been issued pursuant to 
subdivision (b)(1)(B) or (b)(1)(D), the clerk, or the department in Title IV-D 
cases, shall send a notice to the obligor within two (2) business days of the 
issuance of the order of income assignment being sent to the obligor’s 
employer. If the assignment is made pursuant to subdivisions (b)(1)(B) or 
(b)(1)(D), the notice must be sent to the address of the obligor, if known, or 
to the obligor at the address of the employer of the obligor if the obligor’s 
address is unknown. 

(3) In addition to any other required or pertinent information, all notices 
of assignment sent to the obligor who resides in this state pursuant to this 
section shall include: 

(A) The amount of money owed by the obligor, including both current 
support and arrears; 

(B) The amount of income withholding, except where otherwise ordered 
by the court, that shall be applied for current support, the amount that 
shall be applied for arrearages and the amount to be applied for alimony. 
The amount withheld shall be an amount reasonably sufficient to satisfy 
an accumulated arrearage within a reasonable time; 

(C) Notice that the obligor has the right to a hearing before the court, or, 
in Title IV-D cases, an administrative review by the department of human 
services. The administrative hearing shall be conducted pursuant to part 
10 of this chapter; and 

(D) Notice that the obligor must request the hearing by notifying the 
clerk, or the department in Title IV-D cases, within fifteen (15) days of the 
date of the notice, or the date of personal service, if used. 

(4) Orders of income assignment issued by the department of human 
services or its contractors shall be filed with the court. 

(5)(A) In all Title IV-D child or spousal support cases in which payment of 

such support is to be made by income assignment, and in all cases where 

payments made by income assignment based upon support orders entered 
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on or after January 1, 1994, that are not Title IV-D support cases but must 
be made to the central collection and disbursement unit as provided by — 
§ 36-5-116, the court, the clerk of court, or the department or its 
contractors shall only order that the support payments be made by income 
assignment to the central collection and disbursement unit pursuant to 
§ 36-5-116. No agreement by the parties in a parenting plan, either 
temporary or permanent, entered pursuant to chapter 6, part 4 of this 
title, or any other agreement of the parties or order of the court, except as 
may otherwise be allowed by subdivision (a)(2)(B), shall alter the require- 
ments for payment by income assignment to the central collection and 
disbursement unit as required by § 36-5-116, and any provision of any 
parenting plan, agreement or court order providing for any other payment 
procedure contrary to the requirements of § 36-5-116, whether or not 
approved by the court, except as may otherwise be allowed by subdivision 
(a)(2)(B), shall be void and of no effect. No credit shall be given by the 
court, the court clerk or the department of human services for child or 
spousal support payments required by the support order that are made in 
contravention of such requirements; provided, however, the department 
may make any necessary adjustments to the balances owed to account for 
changes in the Title IV-D or central collection and disbursement status of 
the support case. 

(B) The payment of child support through the centralized collection and 

disbursement unit established pursuant to § 36-5-116 does not establish 
the case as a Title IV-D case unless the case otherwise meets the criteria 
of § 71-3-124 for a case, in which the department of human services will 
provide child support services to an assignor of support rights or to any 
person who has otherwise applied for such services. 
(6)(A) Ifthe obligor is self-employed, or if the obligor is a partner, member, 
owner or officer of a partnership, limited liability company, corporation or 
other association or business entity from which the obligor receives 
compensation in the form of wages, salary, commissions, bonuses or 
otherwise, then the court may order the obligor, or the business entity of 
which the obligor is a partner, member, owner or officer, if applicable, to 
establish a bank account for the sole purpose of complying with the order 
issued pursuant to subsection (a). The order issued pursuant to subsection 
(a) shall specify the amount of the obligor’s compensation that is to be 
deposited into the account and the frequency by which the deposits are to 
be made, whether weekly, biweekly or monthly. Within ten (10) days of the 
issuance of the order pursuant to subsection (a), the obligor or business 
entity shall provide the department with written authorization for the 
department’s central collection and disbursement unit to receive from the 
account, by automatic bank withdrawal, the amount ordered by the court 
to be deposited into the account. Failure to either deposit the required 
amount into the account or to authorize automatic withdrawal of the 
required amount by the department’s central collection and disbursement 
unit is failure to comply with a child support order, which shall be 
punishable as civil contempt. 

(B) As used in subdivision (b)(6)(A), “self-employed” means earning 
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one’s livelihood directly from one’s own business, trade or profession 

rather than as a specified salary or wages from an employer. 

(c)(1) In the event the obligor requests a hearing in cases not being enforced 

pursuant to Title IV-D regarding the withholding as provided in subdivisions 

(b)(1)(B) within fifteen (15) days of the date of the notice, or the date of 

personal service, if used, the clerk shall promptly docket the case with the 

magistrate or court as provided by part 4 of this chapter, shall give notice to 
all parties, and shall take any other action as is necessary to ensure that the 
time limits provided in subsection (d) are met. 

(2) If the withholding was issued by the department or its contractor in 
Title IV-D cases and the obligor requests an administrative hearing as 
permitted by part 10 of this chapter, the department shall promptly schedule 
the case for a hearing, shall give notice to all parties, and shall take any 
other action as is necessary to ensure that the time limits provided in 
subsection (d) are met. 

(d) In all cases in which the obligor requests a hearing or administrative 
review, the magistrate or court, or the department, shall conduct a hearing and 
make a determination, and the clerk or department shall notify the obligor and 
the employer of the decision within forty-five (45) days of the date of the order 
provided in subdivision (b)(1). 

(e) The obligor may contest the results of the department’s administrative 
review by requesting a judicial review as provided in part 10 of this chapter. 

(f) The amount to be withheld under the income assignment withheld for 
support may not be in excess of fifty percent (50%) of the income due after 
FICA, withholding taxes, and a health insurance premium that covers the 
child are deducted. 

(g)(1) The assignment or any subsequent modification is binding upon any 
employer, person or corporation, including successive employers, fourteen 
(14) days after mailing or other transmission or personal service of the order 
from the clerk of the court, or from the department by administrative order 
of income assignment, pursuant to this section. The employer, person or 
corporation has a fiduciary duty to send amounts withheld for payment of a 
child support obligation to the clerk or the department’s central collection 
and disbursement unit as directed in the income assignment order, or, if 
based upon a direct withholding from another state pursuant to the Uniform 
Interstate Family Support Act, compiled in parts 20-29 of this chapter, to the 
other state as directed by that order of assignment. The amount shall be sent 
by the employer, person or corporation within (7) days of the date the person 
obligated to pay support is paid, the date the person is to be paid or the date 
the amount due such person is to be credited. The order is binding until 
further notice. 

(2) The employer, person, corporation or institution shall provide notice to 
the clerk, the department, or the entity in the other state to which the 
withheld income was to be sent of termination of employment or income 
payments to the employee. Any employer, person, corporation or institution 
that files for bankruptcy or ceases to operate as a business shall provide 
notice to the clerk or the department of the bankruptcy or cessation of 
business upon filing bankruptcy or at least ten (10) days prior to ceasing to 
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operate as a business. Any notice provided pursuant to this subsection (g) 

shall include the names of all the affected employees subject to an income 

assignment, the last known address of each of those employees, and the 
name and address of the new employer or source of income of each of those 
employees, if known. 

(3) Failure of any employer, person, corporation or institution to pay 
income withheld to the clerk or clerks, to the department, its contractor, or 
other entity, or Title IV-D child support agency in any other state that issued 
the order, as may be directed by the income assignment order, is a breach of 
a fiduciary duty to the obligor. Any action alleging breach of fiduciary duties 
by an employer, person, corporation or institution pursuant to this section 
shall be brought within one (1) year from the date of the breach or violation; 
provided, that in the event the alleged breach or violation is not discovered 
or reasonably should have been discovered within the one-year period, the 
period of limitation shall be one (1) year from the date the alleged breach or 
violation was discovered or reasonably should have been discovered. In no 
event shall an action be brought more than three (3) years after the date on 
which the breach or violation occurred, except where there is fraudulent 
concealment on the part of the defendant, in which case the action shall be 
commenced within one (1) year after the alleged breach or violation is, or 
should have been, discovered. 

(h) For any order of alimony in solido, in futuro or rehabilitative issued, 
modified or enforced on or after April 24, 2002, the court may order immediate 
assignment of the obligor’s income, including, but not necessarily limited to: 
wages, salary, commissions, bonuses, workers’ compensation, disability, pay- 
ments pursuant to a pension or retirement program, profit sharing, interest, 
annuities and other income due or to become due to the obligor. The order of 
assignment shall issue regardless of whether support payments are in arrears 
on the effective date of the order. The court’s order may include an amount 
sufficient to satisfy an accumulative arrearage, if any, within a reasonable 
time. Withholding shall not exceed fifty percent (50%) of the employee’s income 
after FICA, withholding taxes, and a health insurance premium that covers 
the child, if any, are deducted. The order shall also include an amount 
necessary to cover the fee due the clerk of the court, if appropriate. 

(i) It is unlawful for an employer to use the assignment as a basis for 
discharge or any disciplinary action against the employee. Compliance by an 
employer, other person, institution or corporation with the order shall operate 
as a discharge of the liability of such employer, other person, institution or 
corporation to the affected individual as to that portion of the income so 
affected. An employer shall be subject to a fine for a Class C misdemeanor if the 
income assignment is used as a basis to refuse to employ a person or to 
discharge the obligor/employee or for any disciplinary action against the 
obligor/employee or if the employer fails to withhold from the obligor’s income 
or to pay such amounts to the clerk or to the department as may be directed by 
the withholding order. 

(j)(1) An assignment under this section shall take priority over any other 

assignment or garnishment of wages, as described in title 26, chapter 2, or 

salary, commissions or other income, except those deductions made manda- 
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tory by law or hereafter made mandatory. 
(2)(A) If the employer, person, corporation, or institution receives more 
than one (1) order of income assignment against an individual, the 
employer, person, corporation, or institution must: 

(i) Comply by giving first priority to all orders for amounts due for 
current support credited in the following order: child support, medical 
support, and spousal support; 

(ii) Comply by giving second priority to all orders for amounts due for 
arrearages credited in the following order: child support, medical 
support, and spousal support; and 

Gi) Honor all withholdings to the extent the total amount withheld 
from wages does not exceed fifty percent (50%) of the employee’s wages 
after FICA, withholding taxes, and a health insurance premium that 
covers the child are deducted. 

(B) Any employer, person or entity receiving an order for income 
withholding from another state or territory shall apply the income 
withholding law of the state of the obligor’s principal place of employment 
in determining: 

(i) The employer’s fee for processing an income withholding order; 

(11) The maximum amount permitted to be withheld from the obligor’s 
income; 

(iii) The time periods within which the employer must implement the 
income withholding order and forward the child support payment; 

(iv) The priorities for withholding and allocating income withheld for 
multiple child support obligees; and 

(v) Any withholding terms and conditions not specified in the order. 
(C) The “principal place of employment” for an obligor who is employed 

in this state and for whom an income withholding order has been received 
in this state from another state or territory shall be deemed to be this 
state, and the provisions set forth in the requirements of this section 
regarding income withholding shall apply to the determinations made in 
subdivisions (j)(2)(B)()-(v). 

(3)(A) If any employer, person, or other entity receives any income 
assignment for current support against an individual that would cause the 
deduction from any two (2) or more assignments for current support to 
exceed fifty percent (50%) of the individual’s income after FICA, withhold- 
ing taxes, and a health insurance premium that covers the child are 
deducted, then the allocation of all current support ordered withheld by all 
income assignments they receive against that individual shall be deter- 
mined by the employer, person, or entity as follows: 

(i) The employer, person, or other entity shall determine the total 
dollar amount of the assignments for current support it has received 
involving the obligor to whom it owes any wages, salaries, commissions, 
bonuses, workers’ compensation, disability, payments pursuant to a 
pension or retirement program, profit sharing, interest, annuities, and 
other income due or to become due to the obligor; 

(ii) Each individual assignment shall then be calculated as a percent- 
age of the total obtained pursuant to subdivision (j)(3)(A)(); 
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(iii) The employer, person, or entity shall then allocate the available 
income of the obligor, subject to the limits described in this subsection 

(j), based on the percentage computation pursuant to subdivision 

(j)(3)(A)Gi) and shall, as directed by the order of income assignment, pay 

the amounts withheld from the obligor’s income, to the clerk or clerks, or 

to the department, its contractor, or other entity or Title IV-D child 
support agency in any other state that issued such order. 

(B) In the event all current support obligations are met from the © 
assignments and support arrearages exist in more than one (1) case and 
there is not sufficient income to pay all ordered support arrearages, then 
the support arrearages shall be allocated on the same basis as set forth in 
subdivision (j)(3)(A). 

(C) The obligor shall be responsible for seeking any modifications to the 
existing orders for support. 

(4) An employer, person, corporation or institution may make one (1) 
payment to the clerk of the court, the department, its contractor or other 
entity in another state so long as the employer separately identifies the 
portion of the single payment attributable to each individual obligor parent, 
and, if amounts are included that represent withholdings for more than one 
(1) pay period, so long as the amounts representing each pay period are 
separately identified. 

(k)(1) “Employer, person, corporation or institution,” as used in this section, 

includes the federal government, the state and any political subdivision 

thereof and any other business entity that has in its control funds due to be 
paid to a person who is obligated to pay child support. 

(2) “Spousal support” for purposes of enforcement of child support by the 
department of human services under the Title IV-D child support program 
means a legally enforceable obligation assessed against an individual for the 
support of a spouse or former spouse who is living with a child or children 
who are receiving child support services from the department and for whom 
the individual also owes support. Income assignments pursuant to this part 
that are enforced as part of the Title IV-D services provided by the 
department shall apply to spousal support obligations as defined in this 
subdivision (k)(2). 

(1) Any employer, person, corporation or institution that is ordered to pay an 
income assignment on behalf of an individual may charge the obligor parent an 
amount of up to five percent (5%) not to exceed five dollars ($5.00) per month 
for such service. 

(m) The notices and orders required to be issued pursuant to this section 
shall be transmitted to any party or person by any method chosen by the court 
or the department, including, but not limited to: certified mail, return receipt 
requested, regular mail, electronic mail, facsimile transmission, or by personal 
service, and may be generated by computer or on paper. The notices and orders 
required by this section need not be entered in the minutes of the court. If a 
notice or order is returned or otherwise not deliverable, then service shall be 
had by any alternative method chosen by the court or the department, as listed 
in this subsection (m). Before taking action against an employer or other payor 
for failure to comply with this part, the court or department shall ensure that 
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service of the notice or order was made by certified mail or by personal service. 
Electronically reproduced signatures shall be effective to issue any orders or 
notices pursuant to this section. 
(n) There shall be no litigation tax imposed on proceedings pursuant to this 
part. 
(o)(1) The department of human services shall have authority to establish 
mandatory rules, forms and any necessary standards and procedures to 
implement income assignments, which shall be used by all the courts and by 
the department pursuant to this part. The department of human services 
may implement the use of such forms at any time after July 1, 1997, by 
emergency rule following approval by the attorney general and reporter. 
Permanent rules implementing the forms shall be promulgated pursuant to 
the rulemaking provisions of the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 

(2) Prior to the filing of a notice of rulemaking for permanent rules 

pursuant to this subsection (0), the rules shall be sent by the department for 
review by an advisory group composed of two (2) representatives of the state 
court clerks’ conference appointed by the president of the state court clerks’ 
conference; two (2) representatives of the judges of courts that have child 
support responsibilities, one (1) of whom will be appointed by the chief 
justice of the supreme court and one (1) of whom will be appointed by the 
president of the council of juvenile and family court judges; a representative 
of the administrative office of the courts; and two (2) representatives of the 
department of human services designated by the commissioner. Nothing 
contained herein shall be construed to prevent the department from filing 
any notice of rulemaking prior to or at the time the proposed permanent 
rules are sent to the advisory group where the department determines that 
immediate filing of the notice without prior review by the advisory group is 
necessary to meet any requirements relative to the potential expiration of 
emergency rules or to comply with any federal statutory or regulatory 
requirements or any federal policy directives. 
(p)(1) If any employer, person, corporation or institution fails or refuses to 
comply with the requirements of this section, then that employer, person, 
corporation or institution is liable for any amounts up to the accumulated 
amount that should have been withheld. In addition, that employer, person, 
corporation or institution may be subject to a civil penalty to be assessed and 
distributed pursuant to the requirements of this subsection (p). 

(2) Upon the first failure to comply with an order of income assignment, 
that employer, person, corporation or institution may be subject to a civil 
penalty of one hundred dollars ($100) per obligor for whom an order of 
income assignment was received, two hundred dollars ($200) per obligor for 
the second failure to comply and five hundred dollars ($500) per obligor for 
each occurrence thereafter. 

(3) The civil penalty, when assessed and collected by the department of 
human services, shall be prorated among the children for whom the income 
assignment order was issued and with which the employer, person, corpo- 
ration or institution failed to comply. If there are multiple income assign- 
ments for an obligor, the prorated amounts of the civil penalty shall be 
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distributed to the children in the proportion that each order for which the 
income assignment was issued is to the total amount of all income assign- © 
ments with which the employer, person, corporation or institution failed to 
comply. 

(4) The civil penalty amount received by the children shall not reduce in 

any manner the amount of support owed by the obligor parent, but shall be 
received in addition to all ordered child support. 
(q)(1) Penalties authorized by this section shall be assessed by the commis- 
sioner of human services after written notice to the employer, person, 
corporation or institution. The notice shall provide fifteen (15) days from the 
mailing date of the notice for the employer, person, corporation or institution 
to file a written request to the department for appeal of the civil penalty. If 
an appeal is timely filed with the department, the department shall set an 
administrative hearing on the issue of the assessment pursuant to the 
Uniform Administrative Procedures Act, relative to contested case hearings. 
Failure to timely appeal the assessment of the civil penalty shall be final and 
conclusive of the correctness of the assessment. 

(2) Any amount found owing shall be due and payable not later than 
fifteen (15) days after the mailing date of the determination. Failure to pay 
an assessment shall result in a lien against the real or personal property of 
the employer, person, corporation or institution in favor of the department. 
If an assessment is not paid when it becomes final, the department may 
collect the amount of the civil penalty by any available administrative 
enforcement procedures or by court action. The nonprevailing party shall be 
liable for all court costs and litigation taxes of the proceedings and shall be 
liable to the department for the cost of any private, contract or government 
attorney representing the state and for the time of any of its Title IV-D or 
contractor staff utilized in litigating the assessment. 

(3) Any appeal of the action of the commissioner pursuant to this section 
shall be made in conformity with § 36-5-1003. 


History. 

Acts 1985, ch. 477, § 14; 1986, ch. 890, 
§§ 2-4, 6, 9; 1987, ch. 306, §§ 15, 16; 1990, ch. 
789, §§ 1, 2; 1994, ch. 987, §§ 8-13; 1995, ch. 
504, §§ 5-7; 1997, ch. 551, § 17; 1998, ch. 1098, 
§§ 18-24; 2000, ch. 922, §§ 13-16; 2001, ch. 
447, §§ 6, 15; 2002, ch. 651, §§ 4, 5; 2004, ch. 
735, §§ 1-3; 2005, ch. 152, § 1; 2007, ch. 312, 
§§ 1, 2; 2007, ch. 442, § 1; 2009, ch. 235, § 1; 
2009, ch. 566, § 12; 2019, ch. 85, § 2. 


Compiler’s Notes. 

Title IV-D of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. 
§§ 651 et seq. 

Acts 2009, ch. 235, § 1 directed the code 
commission to revise appropriate references 
from “child support referees” and “juvenile ref- 
erees” to “child support magistrates” and “juve- 
nile magistrates” in the code as supplements 
are published and volumes are replaced. 

Acts 2009, ch. 566, § 12 provided that the 


Tennessee code commission is directed to 
change all references to public necessity rules, 
wherever such references appear in this code, 
to emergency rules, as sections are amended 
and volumes are replaced. 


Cross-References. 

Penalty for Class C misdemeanor, § 40-35- 
Tits 

Termination of Acts 1985, ch. 477, which 
enacted this part, § 36-5-110. 


Attorney General Opinions. 

Application of domestic relations orders to 
benefits under the City of Knoxville Pension 
Plan, OAG 92-31, 1992 Tenn. AG LEXIS 33 
(4/13/92). 

Authority to issue orders income assignment 
orders, OAG 99-008, 1999 Tenn. AG LEXIS 6 
(1/25/99). 

Constitutionality of assignment of child sup- 
port obligor’s income, OAG 99-008, 1999 Tenn. 
AG LEXIS 6 (1/25/99). 
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NOTES TO DECISIONS 


1. Good Cause Shown. 

Pursuant to T.C.A. § 36-5-501(a)(2), a father 
failed to show good cause to be excused from 
payment of child support by wage assignment, 
as his payments to the mother by certified mail 
often required her to leave work and travel to 


36-5-502. [Reserved.] 


the post office, which was a burdensome, unjus- 
tified, and spiteful procedure. Reeder v. Reeder, 
375 8.W.3d 268, 2012 Tenn. App. LEXIS 126 
(Tenn. Ct. App. Feb. 24, 2012), appeal denied, 
— §.W.3d —, 2012 Tenn. LEXIS 440 (Tenn. 
June 20, 2012). 


36-5-503. Termination of income assignment. 


(a) The following procedures shall apply to termination of income 


assignment: 


(1) Any party or its agents or assignees may seek termination of an order 
under this section if there are no arrearages owed by the obligor to the 
obligee parent, any guardian or custodian of the child, the department of 
human services or any other agency of the state, or any other Title IV-D 
agency of any state, the costs of court have been paid, and there are no longer 
any children to whom the obligor parent is obligated to pay support because: 

(A) Of the marriage of the child or children; 

(B) Of the death of the child or children; 

(C) The child or children have reached majority and have graduated 
from high school, or the class of which the child is a member when the 
child attains eighteen (18) years of age graduates, whichever occurs later, 
and no other special circumstances requiring the obligation continue to 
exist; 

(2) If there are children to whom the obligor is still obligated to pay 
support, though a change of circumstances has occurred as a result of the 
discontinuation of the obligation to at least one (1) child, the obligor may not 
seek termination of the income assignment order, but must seek modifica- 
tion of the support order. Upon obtaining modification of the support order, 
the clerk of court or the department or its contractors shall issue a modified 
income assignment; 

(3) Parties seeking a change of custody, pursuant to § 36-6-101, may not 
seek termination under this provision but must request termination by the 
trial court if there is a change in custody ordered; 

(4) The clerk of the court or the department of human services or its 
contractor in Title IV-D cases shall send the order and notice of termination 
of income assignment to the obligor parent, obligee parent, and employer, 
person, corporation, or institution upon the decision to terminate or not to 
terminate; and | 

(5)(A) In Title IV-D cases, when the department of human services or its 
contractor is informed or otherwise determines that the conditions of 
subdivision (a)(1) have been met, then the department or its contractor 
shall administratively terminate or modify the income assignment order 
to reflect the change in circumstances pursuant to the child support 
guidelines in accordance with this section. In all other circumstances, 
modification or termination of an income assignment shall be obtained by 
court order; 


36-5-503 DOMESTIC RELATIONS 604 


(B) In cases where an income assignment order may be terminated or 
modified by administrative order, the department or its contractor shall 
notify both the obligor, or other payer, and the obligee of the proposed 
action with respect to the termination or modification action. The notice 
shall give both the obligor and the obligee fifteen (15) days in which to 
appeal the proposed action, pursuant to the appeal provisions of part 10 of 
this chapter. 

(b) Each parent or other individual having custody of a child who is 
receiving support payments under an income assignment order shall notify the 
clerk, or the department of human services or its contractor in Title IV-D cases, 
at such time as any of the following occur: 

(1) Achild for whom support is being paid dies; 

(2) Achild for whom support is being paid marries; 

(3) Achild for whom support is being paid reaches such child’s eighteenth 
birthday if the child is not in high school on that date; or 

(4) Achild for whom support is being paid graduates from high school, or 

the class of which the child is a member graduates if the child does not 
graduate with the class, if the child is eighteen (18) years of age prior to the 
date such child graduates. 
(c)(1) The obligor parent may also seek termination or modification of a 
support order when the whereabouts of the obligee parent and child or 
children are unknown and the clerk of the court, or the department of human 
services or its contractor in Title IV-D cases, has been unable to forward past 
payments, and all arrearages owed to the state as a result of the custodian’s 
receipt of public assistance have been paid. 

(2) The obligor parent may either file a motion for termination or seek 
modification of the child support order when support payments equal to the 
amount due within one (1) month have been returned to the office of the 
clerk, or to the department or its contractor in Title IV-D cases, and all 
reasonable means to locate the obligee parent and child or children have 
been exhausted. The clerk of the court, or the department or its contractor in 
Title IV-D cases, shall notify the obligor parent that such payments have 
been returned to the clerk, or to the department or its contractor in Title 
IV-D cases. The obligor parent must submit an affidavit verifying that such 
obligor parent has exhausted reasonable efforts to locate the obligee parent 
and child or children. 

(d) When a motion to terminate is filed, the clerk of the court shall proceed 
to set a hearing and serve the parties as provided in § 36-5-405. Upon receipt 
of a notice from the custodial parent or individual in accordance with 
subsection (b), or based upon the department’s own records, the clerk or the 
department or its contractor in Title IV-D cases shall determine whether the 
income assignment order includes support for any other child or children and 
whether there are any accumulated arrearages due that have not been 
satisfied. If there are no other children and no arrearages, the clerk, or the 
department or its contractor in Title IV-D cases, after notification to the 
parties, shall notify the employer, person, corporation or institution withhold- 
ing support that the income assignment is terminated. If there are other 
children and/or accumulated arrearages, the clerk or the department or its 
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contractor in Title IV-D cases, after notification to the parties, shall send a new 
notice to the employer, person, corporation or institution withholding support 
specifying the correct amount to be withheld as a result of the change in 
circumstances. 

(e) If the obligor parent wishes to file a motion for termination or to seek 
modification of the support order, such obligor parent must complete and file 
an affidavit affirming that such obligor parent has contacted a reasonable 
number of relatives and friends of the obligee parent and all lack any 
knowledge regarding the whereabouts of the obligee parent and child or 
children, and that such obligor parent has made other reasonable efforts to 
locate the obligee parent and child or children including: 

(1) Mailing a letter to the obligee parent’s last known address requesting 
a new mailing address; 

(2) Checking the telephone directory and directory assistance for a listing 
of the obligee parent; 

(3) Contacting the obligee parent’s last attorney of record and inquiring as 
to whether the attorney can provide a current address; 

(4) Contacting the obligee parent’s last known place of employment (if 
known) and inquiring as to whether a current address may be provided by 
the employer; and 

(5) Contacting the department of human services and inquiring if its 
records contain a current address of the obligee parent. 


History. to in this section, is compiled in 42 U.S.C. § 651 
Acts 1985, ch. 477, § 14; 1994, ch. 987,§ 14; et seq. 
2000, ch. 922, §§ 17-21; 2004, ch. 906, §§ 2, 3. 


Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 


NOTES TO DECISIONS 


1. Foreign Support Orders. except if the foreign support order be first 

This section does not give Tennessee courts modified by the court in which it originated. 
jurisdiction to modify income withholding or- Roseman v. Roseman, 890 S.W.2d 27, 1994 
ders entered to enforce foreign support orders Tenn. LEXIS 333 (Tenn. 1994). 


PART 6 
[RESERVED] 


PART 7 


ENFORCEMENT THROUGH LICENSE DENIAL, 
REVOCATION AND RESTRICTION 


36-5-701. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Arrears” means any child support or spousal support associated with 
a child support order owed under a court or administrative order that is 
delinquent pursuant to § 36-5-501(b)(1), or any interest owed on those 
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arrears; 

(2) “Commissioner” means the commissioner of human services; 

(3) “Department” means the department of human services; 

(4) “License” means a license, certification, registration, permit, approval 
or other similar document issued to an individual evidencing admission to or 
granting authority to engage in a profession, trade, occupation, business, or 
industry, to hunt or fish, or to operate any motor vehicle or other conveyance, 
but does not include a license to practice law unless the supreme court 
establishes guidelines pursuant to § 36-5-713 making this part applicable to 
such license; 

(5) “Licensee” means any individual holding a license, certification, reg- 
istration, permit, approval, or other similar document evidencing admission 
to, or granting authority to engage in a profession, trade, occupation, 
business, or industry, to hunt or fish, or to operate any motor vehicle or other 
conveyance, but “licensee” does not include an attorney only with respect to 
the attorney’s license to practice law unless the supreme court establishes 
guidelines pursuant to § 36-5-713 making this part applicable to such 
license; 

(6) “Licensing authority” means the board, commission, or agency, includ- 
ing the department of safety, that has been established by statute or state 
regulation to oversee the issuance and regulation of any license. Excluded 
from this definition is the supreme court, unless the supreme court acts in 
accordance with § 36-5-713, and any licensing authority established solely 
by the action and authority of a county or municipal government; 

(7) “Not in compliance with an order of support” means that the obligor is 
five hundred dollars ($500) or more in arrears and the arrears are ninety (90) 
days or more past due; 

(8) “Obligee” means any individual to whom a duty of support is owed or 
any state or political subdivision to whom such duty has been assigned or 
that is collecting support on behalf of an obligee; 

(9) “Obligor” means any individual owing a duty of support; 

(10) “Order of support” means any judgment or order for the support of 
dependent children issued by any court of this state or another state, 
including an order in a final decree of divorce, or any order issued in 
accordance with an administrative procedure established by state law in this 
or another state that affords substantial due process and is subject to 
judicial review; and 

(11) “Restricted license” means a license that allows a person to operate a 
motor vehicle for the limited purposes of going to and from and working at 
the person’s regular place of employment and going to and from the person’s 
school and does not include a commercial driver license of any kind. 


History. 
Acts 1996, ch. 892, § 2; 2014, ch. 852, § 1. 


36-5-702. Agency to enforce orders — Notice of noncompliance. 


(a)(1) In Title IV-D child support enforcement cases pursuant to this part, 
the department shall be deemed to be the agent of the court to enforce, on 
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behalf of the court, the court’s order of support that is in arrears by using the 
license revocation, denial, suspension or restriction procedures provided in 
this part. 

(2) If the court’s records maintained by the court clerk on the statewide 
Title IV-D child support computer system, or the department’s records of 
court ordered support if the court clerk elected, pursuant to the former 
provisions of § 36-5-101(a)(4)(C)(ai1), not to participate in the statewide Title 
IV-D child support computer system, show that the obligor is in arrears and 
is not in compliance with an order of support, the department may serve 
upon an obligor a notice that informs the obligor of the department’s 
intention to submit the obligor’s name to the appropriate licensing authority 
as a licensee who is not in compliance with an order of support. 

(b) The notice shall state that: 

(1) The obligor may request an administrative hearing to contest the issue 
of compliance or contact the department to make an arrangement for the 
payment of the arrears that is satisfactory to the department, which may 
include eligibility for a restricted license pursuant to § 36-5-714; 

(2) Arequest for a hearing must be made in writing and must be received 
by the department within twenty (20) days of service, or within twenty (20) 
days of service the obligor must contact the department or the local IV-D 
agency and pay the arrears or make an arrangement with the department 
for the payment of the arrears that is satisfactory to the department; 

(3) If the obligor requests a hearing within twenty (20) days of service, the 
department shall stay the proceedings to certify the obligor to any appro- 
priate licensing authority for noncompliance with an order of support 
pending a decision after a hearing. If the obligor contacts the department to 
make an arrangement for the payment of the arrears that is satisfactory to 
the department within such twenty (20) days, the department shall stay the 
proceedings to certify the obligor to any appropriate licensing authority for 
noncompliance with an order of support in accordance with the agreement 
entered into between the obligor and the department as provided in 
§ 36-5-703(d); 

(4) The proceedings will be dismissed if the obligor pays the arrears; 

(5) Ifthe obligor is not in compliance with an order of support and does not 
either request a hearing or make a satisfactory arrangement for payment 
with the department within twenty (20) days of service, the department may 
certify the obligor to any appropriate licensing authority for noncompliance 
with a court order of support; and 

(6) If the department certifies the obligor to a licensing authority for 
noncompliance with an order of support, the licensing authority, notwith- 
standing any other law to the contrary, must deny a renewal request, revoke 
the obligor’s license, refuse to issue or reinstate a license or issue a restricted 
license, as the case may be, until the obligor provides the licensing authority 
with a release from the department that states the obligor is in compliance 
with the obligor’s order of support. 

(c) The notice to the obligor shall include the address and telephone number 
of the office of the department or its contractor that issues the notice and a 
statement of the need to obtain a release from that office as provided in 
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§ 36-5-707 in order to allow the obligor’s license to be issued, renewed or 
reinstated. The notice shall be served by certified mail, return receipt re- 
quested, or by personal service with an affidavit of service completed by an 
authorized process server. 


History. to in this section, is compiled in 42 U.S.C. § 651 
Acts 1996, ch. 892, § 3; 2014, ch. 852, §§ 2-4. — et seq. 


Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 


36-5-703. Administrative hearing — Certification of noncompliance. 


(a) An obligor may request an administrative hearing upon receiving the 
notice described in § 36-5-702 to contest the department’s intention to issue a 
finding of noncompliance to a licensing authority. The request for hearing must 
be made in writing and must be received by the department within twenty (20) 
days of the date the notice is served upon the obligor as shown by the return 
receipt or by the return on personal service. 

(b) If a hearing is requested, the department shall conduct the hearing in 
accordance with the Uniform Administrative Procedures Act, compiled in title 
4, chapter 5, part 3, except that, notwithstanding any law to the contrary, the 
appeal of the department’s administrative order based upon the hearing 
pursuant to this part shall be made by the obligor in accordance with the 
jurisdictional and judicial review provisions of § 36-5-1003; provided, that 
notwithstanding any law or rule to the contrary, the sworn certificate of the 
department, or its agent, or the Title IV-D agency of another state, regarding 
the issues in subdivisions (c)(1) and (2), shall be admissible in evidence and 
shall constitute a rebuttable presumption of the obligor’s status. 

(c) The only issues for consideration at the administrative hearings shall be: 

(1) Whether the licensee is an obligor required to pay child support under 
an order of support; 

(2) Whether the obligor is not in compliance with the order of support; and 

(3) Whether good cause exists in that case as to whether the sanctions of 

this part should be imposed. 
(d)(1) The department may enter into a consent order with the obligor, 
which is filed with the court, for payment of an arrearage owed by the 
obligor. Upon entry of such consent order by the court, the proceedings under 
this part shall be further stayed, unless there is noncompliance with such 
consent order as shown by the records pursuant to subdivision (d)(2). In the 
event of such noncompliance the stay shall cease and the procedures of 
subdivision (d)(2) shall be followed. Entry of such consent order shall 
constitute a waiver of the obligor’s right to any hearing on the issue of 
noncompliance with an order of support based upon the notice of noncom- 
pliance for which the consent order has been entered. 

(2) Ifthe payment records of the clerk of the court or the department show 
that the obligor remains in arrears and is not in compliance with the consent 
order for repayment of the child support arrearage pursuant to subdivision 
(d)(1), the court, through the department, shall, in accordance with § 36-5- 
705, forthwith certify to each licensing authority that licenses the obligor 
that the obligor is not in compliance with an order of support. 
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History. to in this section, is compiled in 42 U.S.C. § 651 
Acts 1996, ch. 892, § 4; 1998, ch. 1098, § 69; et seq. 
2000, ch. 922, § 22. 


Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 


36-5-704. Stays of action — Issuance of decisions — Costs. 


(a) Ifan obligor timely requests a hearing to contest the issue of compliance, 
or files a motion to modify support or requests that the support obligation be 
amended as provided in § 36-5-710, the department shall stay the action and 
may not certify the name of the obligor to any licensing authority for 
noncompliance with an order of support until the department issues a written 
decision after a hearing that finds the obligor is not in compliance with an 
order of support or until the motion to modify or request to amend is decided, 
as the case may be; provided, that after a decision by the department has been 
made in the form of a final order as provided in § 4-5-315, there will be no 
further stay unless a reviewing court issues a stay. 

(b) The department shall issue its decision after hearing without undue 
delay. The department’s administrative order must inform the obligor that a 
petition for judicial review of the department’s decision must be filed within 
sixty (60) days of the date of the administrative order in accordance with the 
jurisdictional and judicial review provisions of § 36-5-1003. The department 
shall send an attested copy of the decision to the obligor by regular mail to the 
obligor’s most recent address of record and to any attorney representing the 
obligor in connection with the hearing under this part. 

(c) Notwithstanding any law to the contrary, the department is authorized 
to assess costs to the obligor of the unsuccessful appeal of notice of noncom- 
pliance. The department may, by motion in the court with jurisdiction over the 
support order, recover such costs against the obligor and the court shall direct 
the obligor to pay such costs to the department. 

(d) Any hearings held pursuant to this part shall be held at the department 
of human services’ office nearest the obligor’s home. 


History. 
Acts 1996, ch. 892, § 5; 1996, ch. 892, §§ 5, 
15; 1998, ch. 1098, § 70. 


36-5-705. Certification that obligor is in noncompliance. 


(a) The department shall certify in writing or by electronic data exchange to 
each licensing authority that licenses the obligor that an obligor is not in 
compliance with an order of support if: 

(1) The obligor does not timely request a hearing upon service of notice 
issued under § 36-5-702 and is not in compliance with an order of support 
twenty-one (21) days after service of the notice provided for in § 36-5-702; 

(2) The obligor has not entered into a written agreement satisfactory to 
the department for payment of the arrearage within twenty (20) days after 
service of the notice in § 36-5-702 or within such longer period as may be 
agreed to by the department, or having entered into such a written 
agreement has failed to comply with such agreement; 
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(3) The department issues a decision after a hearing that finds the obligor 
is not in compliance with an order of support; or 
(4) Acourt, upon a petition for judicial review of the department’s decision 

after its issuance of a stay of that decision pending its ruling, enters a 

judgment that upholds the department’s finding that the obligor is not in 

compliance with an order of support. 

(b) The department shall certify in writing or by electronic data exchange to 
the department of safety that an obligor is not in compliance with an order of 
support but is eligible for a restricted license if the department enters into an 
agreement that includes eligibility for a restricted license, pursuant to § 36- 
5-714. 


History. 
Acts 1996, ch. 892, § 6; 2014, ch. 852, § 5. 


36-5-706. Denial, suspension or revocation of license — Refusal to 
reinstate or reissue — Notice. 


(a) Notwithstanding any other law, rule or regulation to the contrary, the 
certification from the department under § 36-5-705 shall be a basis for the 
denial, suspension or revocation of a license, for refusal to issue or reinstate a 
license by a licensing authority or for the issuance of a restricted license. 

(b) The licensing authority shall notify, without undue delay, by regular 
mail, an obligor certified from the department under § 36-5-705, that: 

(1) The obligor’s application for the issuance, renewal or reinstatement of 
a license has been denied; 

(2) The obligor’s current license has been suspended or revoked because 
the obligor’s name has been certified by the department as an obligor who is 
not in compliance with an order of support; or 

(3) The obligor’s current driver license has been revoked because the 
obligor’s name has been certified by the department as an obligor who is not 
in compliance with an order of support but eligible for a restricted license. 
The notice shall include information on the process for obtaining a restricted 
license and paying any restricted license fee required by the department of 
human services. 

(c) Anotice of suspension must specify the reason and statutory grounds for 
the suspension and the effective date of the suspension and may include any 
other notices prescribed by the licensing authority. The notice must also inform 
the individual that in order to apply for issuance, renewal or reinstatement of 
the license, the individual must obtain a release from the department of 
human services in accordance with § 36-5-707. 

(d) Anotice to the obligor by the licensing authority to revoke, restrict, deny, 
suspend, or refuse to renew or reinstate a license after receipt of the notice of 
noncompliance from the department shall not be appealable under the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, part 3. 


History. 
Acts 1996, ch. 892, § 7; 2014, ch. 852, §§ 6-8. 
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36-5-707. Effect of compliance by obligors who have been served 
notice. 


(a) When an obligor who is served notice under § 36-5-702 complies with 
the order of support, the department shall provide the licensing authority with — 
written or electronic data exchange confirmation that the obligor is in 
compliance with the order and issue a release to the obligor. 

(b)(1) Upon receipt of the written confirmation of reasonable or full compli- 

ance, the licensing authority shall issue or extend the obligor’s license, or 

withdraw any denial, revocation, restriction or suspension of the obligor’s 
license; provided, that all other applicable licensing requirements are met by 
the obligor. If all other applicable licensing requirements are met by the 
obligor, the obligor shall not, however, be required to be retested or 
recertified for a license that was valid and that was held in good standing by 
the obligor, or for which the obligor had been determined otherwise eligible 
by the licensing authority to receive, prior to the revocation, restriction or 
suspension or denial of such license pursuant to this part, and which license 
was revoked, restricted, suspended or denied solely pursuant to this part. 
(2) If, subsequent to the revocation, restriction, suspension or denial of 
the license, and prior to the date on which the next periodic licensing would 
be due, the license is restored or issued by the licensing authority due to 
reasonable or full compliance, the obligor shall not be required to pay a new 
periodic license fee for the period remaining before the next periodic 
licensing fee would be due; provided, that the licensing authority may 
impose a reasonable reinstatement fee not to exceed five dollars ($5.00) for 
processing of the restoration or issuance of the license at any time. 


History. 
Acts 1996, ch. 892, § 8; 2014, ch. 852, §§ 9, 
HO. 


36-5-708. Rules authorized to enforce part. 


The department shall have authority to adopt any necessary rules to 
implement and enforce the requirements of this part in accordance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


History. 
Acts 1996, ch. 892, § 9. 


36-5-709. Licensing authorities — Cooperation with department — 
Agreements. 


The various licensing authorities shall cooperate with the department in any 
manner necessary to effectuate this part, and the department and the various 
licensing authorities shall enter into any necessary agreements to carry out 
the purposes of this part. 


History. 
Acts 1996, ch. 892, § 10. 
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36-5-710. Modification or amendment of support orders or obligations. 


Nothing in this part prohibits an obligor from filing a motion to modify 
support with the court or from requesting the department to amend a support 
obligation established by an administrative decision. 


History. 
Acts 1996, ch. 892, § 11. 


36-5-711. Information about applicants or licensees — Transmittal. 


(a) On or before July 1, 1996, or as soon thereafter as economically feasible 
and at least annually thereafter, all licensing authorities subject to this part 
shall provide to the department on magnetic tape or other machine-readable 
format the information herein specified or enter into an agreement with the 
commissioner for the transfer of or the access of the department to such data, 
according to standards established by the department, about applicants for 
licensure and all current licensees including licensees whose licenses are 
currently suspended, restricted or revoked but are subject to reinstatement 
upon the occurrence of an event or expiration of a period of time. The 
information provided must include, if available, the following: 

(1) Name; 

(2) Date of birth; 

(3) Address of record; 

(4) Federal employer identification number or social security number; 
(5) Physical description; 

(6) Type of license; 

(7) Effective date of license or renewal; 

(8) Expiration date of license; and 

(9) Active or inactive status of the license. 

(b) If it is not feasible to provide the information on magnetic tape or in a 
machine-readable format, the information shall be provided in the format 
agreed upon by the commissioner and the licensing authority. 


History. and worker’s compensation cases, OAG 99-230, 
Acts 1996, ch. 892, § 12; 2014, ch. 852,§ 11. 1999 Tenn. AG LEXIS 226 (12/15/99). 


Attorney General Opinions. 
Statistical information in domestic relations 


36-5-712. Report to general assembly and governor. 


In furtherance of the public policy of increasing collection of child support, 
the department shall report the following to the general assembly and the 
governor on January 31, 1998, and annually thereafter: 

(1) The number of obligors identified as licensees subject to this part; 

(2) The number of obligors identified by the department under this part 
who are not in compliance with an order of support; and 

(3) The number of actions taken by the department under this part and 
the results of those actions. 
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History. 
Acts 1996, ch. 892, § 18. 


36-5-713. Noncompliance with support order to affect ability to hold 
other licenses. 


(a) In addition to other qualifications for licensure or registration and 
conditions for continuing eligibility to hold a license as prescribed by law, rule 
or regulation issued under title 43, 44, 45, 55, 56, 62, 63, 68, 70 or 71, for an 
individual to engage in a profession, trade, occupation, business, or industry, to 
hunt or fish, or to operate any motor vehicle or other conveyance, applicants for 
licensure, certification or registration, and licensees renewing their licenses, 
and existing licensees, must not then be subject to a certification that the 
licensee is not in compliance with an order of support. 

(b) The supreme court is encouraged to establish guidelines to suspend the 
license of an attorney who fails to comply with the requirements of §§ 36-5-701 
— 36-5-707. 


History. 
Acts 1996, ch. 892, § 14. 


36-5-714. Restricted license. 


(a) Ifthe obligor attempts to enter into a satisfactory arrangement with the 
department for the payment of arrears, the department may permit the obligor 
to be eligible for a restricted license for the purpose of driving to and from and 
working at the obligor’s regular place of employment and going to and from the 
obligor’s school. 

(b) In order to be eligible for a restricted license pursuant to subsection (a), 
the obligor shall: 

(1) Be employed for at least thirty (30) hours per week; 

(2) Have a place of employment or school that is located more than one (1) 
mile from the obligor’s place of residence; 

(3) Show that the employment or educational endeavor can reasonably be 
expected to contribute to bringing the obligor into compliance with the 
support order in a timely manner; 

(4) Enter into a payment plan that is satisfactory to the department; and 

(5) Pay the restricted license fee required by subsection (f). 

(c) If at any time the department finds the obligor is no longer in compliance 
with the requirements of the agreement, the obligor shall be subject to license 
revocation pursuant to this part. 

(d) Nothing in this section shall prohibit a licensing authority from denying, 
suspending or revoking any license other than a license to operate a motor 
vehicle when an obligor is found eligible to receive a restricted license. 

(e) Any time an obligor, who is eligible for a restricted license due to an 
agreement with the department, operates a motor vehicle, the obligor shall 
maintain in the obligor’s possession the agreement stating the restrictions to 
be placed on the license. An obligor who operates a motor vehicle without the 
agreement in the obligor’s possession or outside the restrictions imposed by the 
agreement shall be considered to be driving while the obligor’s driver license is 
revoked pursuant to § 55-50-504. 
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(f) The department shall charge a restricted license fee, not to exceed thirty 
dollars ($30.00), the proceeds of which shall be used to implement this section. 
The department shall annually review the fees collected pursuant to this 
subsection (f) and the costs of implementation to determine the need for a 
reduction or increase in the fee. The commissioner is authorized to promulgate 
rules to effectuate the purposes of this subsection (f). All such rules shall be 
promulgated in accordance with the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


History. 
Acts 2014, ch. 852, § 12. 
PART 8 
CHILD SUPPORT ENFORCEMENT POWERS OF 
DEPARTMENT 


36-5-801. Access to records for child support enforcement. 


(a)(1) For the purpose of establishing paternity, or for the establishment, 
modification or enforcement of orders of support under the child support 
program established under Title IV-D of the Social Security Act (42 U.S.C. 
§ 651 et seq.), the department of human services shall have the authority to: 

(A) Subpoena, by an administrative subpoena issued by the commis- 
sioner, by any authorized representative of the commissioner, or by any 
contractor of the department, any financial or other information needed to 
establish, modify, or enforce an order of support; 

(B) Require all entities in the state, including, but not limited to, 
for-profit, nonprofit and governmental employers, to provide promptly, in 
response to a request or administrative subpoena from the department, its 
Title IV-D contractor, or by the Title IV-D agency or contractor of any other 
state, information on the employment, compensation, and benefits of any 
individual employed by such entity as an employee or as a contractor; 

(C) Obtain upon request, or by administrative subpoena if necessary, 
and notwithstanding any other law to the contrary, access, including 
automated access if available, to the following records of any state or local 
agency: 

(i) Vital statistics, including records of voluntary acknowledgments, 
marriages, births, deaths and divorces; 

(ii) State and local tax records and revenue records, including infor- 
mation about the residence address, employer of any individual, and the 
individual’s income and assets; 

(iii) Records of real and titled personal property; 

(iv) Records of occupational and professional licenses, and records 
concerning the ownership and control of corporations, partnerships, and 
other business entities; 

(v) Employment security records; 

(vi) All records of any state or local agency administering any form of 
public assistance; 
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(vii) Records relating to the registration and titling of motor vehicles; 
(viii) Records of state, county, or municipal correctional agencies; 

(D) Obtain pursuant to an administrative subpoena, and notwithstand- 
ing any other law to the contrary, access to certain records held by private 
entities with respect to individuals who owe or are owed support or against 
or with respect to whom a support obligation is sought, consisting of the 
names and addresses of such individuals and the names and addresses of 
the employers of such individuals, as appearing in customer records of 
public utilities, including all electric, gas, telephone and water companies 
and cable television companies; and 

(KE) Obtain upon request, and by administrative subpoena if necessary, 

and notwithstanding any other law to the contrary, information, including, 
but not limited to, information on assets and liabilities held by any 
financial institution regarding any individuals who owe, are owed or 
against or with respect to whom a support obligation is owed. 
(2)(A) Notwithstanding any other law to the contrary, the department of 
human services, and any of its Title IV-D child support contractors, or the 
Title IV-D agency of any other state or territory, or any of their Title IV-D 
child support contractors and any federal agency conducting activities 
under Title IV-D of the Social Security Act, shall have access to any 
information maintained by any agency of the state that maintains any 
system used to locate any individual for any purpose relating to registra- 
tion of any motor vehicles or law enforcement activities. 

(B) For purposes of this subdivision (a)(2), “system” shall be defined as 
any automated, computerized or electronic system used by any state law 
enforcement agency, or any state agency that otherwise maintains any 
records of motor vehicles, in which any information relative to the location 
or address of any individual persons are maintained by such agencies. 

(C) The department of human services shall have rulemaking authority 
to prescribe the information required by this subdivision (a)(2). 

(b) No administrative subpoena shall issue to individuals or entities, other 
than the obligor or obligee, pursuant to this part without prior review and 
approval of the necessity for its issuance by a licensed attorney employed by 
the department or its contractor. 

(c) A request or administrative subpoena pursuant to this section may be 
contested by filing an appeal pursuant to part 10 of this chapter. 


History. 
Acts 1997, ch. 551, § 11. 


36-5-802. Administrative orders for parentage tests. 


For the purpose of establishing paternity orders of support under the child 
support program established under Title IV-D of the Social Security Act (42 
U.S.C. § 651 et seq.): 

(1)(A) The department of human services shall have the authority to issue 
an administrative order by the commissioner, authorized representative of 
the commissioner or the department’s contractor directed to one (1) or 
more persons to order the genetic testing of the child, the mother and the 
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putative father or fathers for the purpose of paternity establishment 
without the necessity of filing a paternity action; 

(B) If the department orders such tests, it shall pay the costs of such 
tests and may recoup such costs from the putative father upon establish- 
ment of the putative father’s paternity of the child in question or upon 
establishment of an order of support of the child for whom paternity has 
been established; 

(2) The department may obtain additional testing by administrative order 
in any case in which an original test is contested upon request of and 
payment of the costs of such tests by the contestant. The party requesting 
the tests, other than the department, shall make advance payment for such 
tests; 

(3) The department may obtain additional tests at its request and may 
direct the parties by administrative order to attend and to undergo such 
tests. The department may recoup the costs of such tests it obtains at its 
request from the putative father upon establishment of the putative father’s 
paternity of the child in question or upon establishment of an order of 
support of the child for whom paternity has been established. 


History. 
Acts 1997, ch. 551, § 11; 1998, ch. 1098, § 26. 


36-5-803. Administrative orders to redirect child support payment. 


(a) The commissioner’s authorized representative, or the department’s Title 
IV-D contractor, is authorized to issue an administrative order to direct the 
obligor or other payor in Title IV-D child support cases to change the payee to 
the clerk or to the department. Notice of the order shall be provided by the 
department to the obligor and the obligee. 

(b) A copy of the administrative order issued pursuant to this section shall 
be sent to the clerk of the court that issued the original order and the 
administrative order shall be entered in the court record. 


History. 
Acts 1997, ch. 551, § 11; 1998, ch. 1098, § 27. 


Compiler’s Notes. 

Acts 1998, ch.1098, § 27 added a second 
sentence to subsection (b) which read: “No fee 
shall be charged for the filing of the order; 
provided, however, if Senate Bill 3303/House 


Bill 3305 is enacted and the cost reimburse- 
ment provisions are implemented as provided 
therein, the provisions of this sentence shall be 
void.” The bill was enacted as Acts 1998, ch. 
1048, so the second sentence was not codified. 

Title IV-D of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 651 
et seq. 


36-5-804. Administrative orders to direct additional payments to re- 
duce arrearages. 


(a) For the purpose of securing overdue support, the commissioner, or the 
commissioner’s duly authorized representatives or the department’s Title IV-D 
contractor, shall have the authority to enter an administrative order to add an 
amount to the monthly support order which will reduce the arrearage by 
payment of a reasonable amount toward the reduction of the arrearage over a 
reasonable period of time. 

(b) A copy of the administrative order issued pursuant to this section shall 
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be sent to the clerk of the court which issued the original order and the 
administrative order shall be entered in the court record. 


History. 
Acts 1997, ch. 551, § 11; 1998, ch. 1098, § 28. 


Compiler’s Notes. 

Acts 1998, ch. 1098, § 28 added a second 
sentence to (b) which read “No fee shall be 
charged for the filing of the order; provided, 
however, if Senate Bill 3303/House Bill 3305 is 


enacted and the cost reimbursement provisions 
are implemented as provided therein, the pro- 
visions of this sentence shall be void.” The bill 
was enacted as Acts 1998, ch. 1048, so the 
second sentence was not codified. 

Title IV-D of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 651 
et seq. 


36-5-805. Updating of information of parties to certain administrative 
actions. 


(a) Each individual who is a party to any action pursuant to §§ 36-5-802, 
36-5-803 and 36-5-804, or § 36-5-103(f), shall be required, and the department 
shall order the party to file with the local Title IV-D child support office, upon 
entry of an order by the department, for entry into the state registry of support 
cases, and to update, as appropriate, the parties’ and, for subdivisions 
(a)(1)-(3), the child’s or children’s: 

(1) Full name and any change in name; 

(2) Social security number and date and place of birth; 

(3) Residential and mailing addresses; 

(4) Home telephone numbers; 

(5) Driver license number; 

(6) The name, address, and telephone number of the person’s employer; 
(7) The availability and cost of health insurance for the child; and 

(8) Gross annual income. 

(b) Any update must be made within ten (10) days of the date of a change in 
circumstances of the person and the order shall give notice of this requirement. 

(c) In any subsequent child support enforcement action, the delivery of 
written notice as required by Tennessee Rule of Civil Procedure 5 to the most 
recent residential or employer address shown in the department’s records or 
the Title IV-D agency’s records as required in subsection (a) shall be deemed to 
satisfy due process requirements for notice and service of process with respect 
to that party if there is a sufficient showing that a diligent effort has been made 
to ascertain the location and whereabouts of the party. 


History. to in this section, is compiled in 42 U.S.C. § 651 
mets 1997; ch. 551, § 11;,1998, ch. 1098, -  et-seq, 
§§ 29-31. 


Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 


36-5-806. Administrative review of certain administrative orders. 


The persons against whom the administrative orders in §§ 36-5-802, 36-5- 
803 and 36-5-804 were issued shall have a right to administratively appeal 
such orders pursuant to part 10 of this chapter. 


History. 
Acts 1997, ch. 551, § 11. 
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36-5-807. Automated processes and service of documents. 


(a) To the maximum extent feasible, the department’s automated child 
support enforcement system shall be utilized to carry out the expedited 
procedures of this part and the system may be used for the issuance and 
service of any requests, administrative orders, or subpoenas necessary to 
enforce child support obligations and such automated service shall be effective 
for all purposes in this part. Electronically reproduced signatures shall be 
effective to issue any orders or subpoenas pursuant to this part. 

(b) Notwithstanding subsection (a), any requests, administrative orders or 
administrative subpoenas required to be issued pursuant to this part may be 
transmitted to any party or person by any method chosen by the department, 
including but not limited to: certified mail, return receipt requested, regular 
mail, electronic mail, facsimile transmission, or by personal service, and may 
be generated by computer or on paper. 

(c) If an administrative order or administrative subpoena is returned or 
otherwise not deliverable, then service shall be had by any alternative method 
chosen by the department, as listed in subsection (b). Before taking action 
against an individual or entity for failure to comply with this part, the 
department shall ensure that service of the administrative order, administra- 
tive subpoena, or request, was confirmed by certified mail or by personal 
service. 


History. 
Acts 1997, ch. 551, § 11. 


36-5-808. Statewide jurisdiction of department. 


The department’s authority and jurisdiction in issuing requests, adminis- 
trative orders, or subpoenas pursuant to any administrative authority granted 
by law shall be statewide over all persons or entities in cases subject to its 
administrative procedures. 


History. 
Acts 1997, ch. 551, § 11. 


36-5-809. Enforcement of out-of-state requests, administrative orders 
and administrative subpoenas. 


(a) Administrative orders, subpoenas or requests of child support enforce- 
ment agencies of other states or territories seeking to conduct any of the 
activities provided in this part shall receive full faith and credit and shall be 
enforceable against persons or entities in this state. 

(b) The administrative orders, subpoenas, and requests issued by such 
agencies may be enforced upon their behalf, upon their request, by the 
department or its Title IV-D contractors pursuant to the requirements of 
§ 36-5-811 or § 36-5-812. 


History. Compiler’s Notes. 
Acts 1997, ch. 551, § 11; 1998, ch. 1098, Title IV-D of the Social Security Act, referred 
$$ 32) Sa, to in this section, is compiled in 42 U.S.C. § 651 
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36-5-810. Immunity for compliance with requests, orders and subpoe- 
nas. 


All persons or entities complying with any requests, administrative orders, 
or administrative subpoenas issued pursuant to this part shall be absolutely 
immune from any liability, civil or criminal, for compliance with the terms of 
such requests, administrative orders or administrative subpoenas. Nothing 
herein shall be construed to mean, however, that such immunity applies to any 
person’s civil or criminal liability for support or for failing to provide support 
as directed by any tribunal’s judicial or administrative order, or by law or by 
regulation. 


History. 
Acts 1997, ch. 551, § 11. 


36-5-811. Enforcement of requests for information. 


(a) Failure to comply with a request for information under § 36-5-801(a) 
may be enforced by the department by the imposition of a civil penalty of one 
hundred dollars ($100) for the failure to respond to such request. 

(b) Such penalties shall be assessed by the commissioner of human services 
after written notice that provides fifteen (15) days to file a written request for 
appeal. An appeal shall be conducted by the department as provided in the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, part 3. 

(c) Failure to timely appeal the assessment of the civil penalty shall be final 
and conclusive of the correctness of the penalty. 

(d) Any amount found owing shall be due and payable not later than fifteen 
(15) days after the date of transmission of the determination. 

(e) Failure to pay an assessment shall result in a lien in favor of the 
department against the real and personal property of the person or entity to 
whom or which the request was directed and shall be enforced by original 
attachment issued by any court having jurisdiction of the monetary amounts 
assessed in the county where the person resides or where the entity is located. 


History. 
Acts 1997, ch. 551, § 11. 


36-5-812. Enforcement of requests, administrative orders and admin- 
istrative subpoenas. 


(a) The department may enforce an administrative order or subpoena, or 
the civil penalties authorized in § 36-5-811, by filing a motion for such purpose 
in the chancery, circuit, juvenile court, or other domestic relations court, 
having jurisdiction over the support order, or at the option of the department 
or its Title IV-D contractor, in the county of the residence of the person or of the 
location of the entity against whom the request, administrative order or 
administrative subpoena was issued. 

(b) The court may enforce any of its orders pursuant to this section by 
contempt orders. 
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(c) The department may also enforce such administrative orders, subpoenas 
or requests by directing the revocation, denial, or suspension of any license, as — 
defined in § 36-5-701, of any person or entity. 

(d) Such enforcement methods shall be cumulative, and not exclusive, of any 
other remedies provided by law for the enforcement of any orders by the court 
or by the department. 


History. Cross-References. 
Acts 1997, ch. 551, § 11; 1998, ch. 1098, § 34. Civil contempt, title 29, ch. 9. 


Gompilerenates: Criminal contempt, Tenn. R. Crim. P. 42 


Title IV-D of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 651 
et seq. 


36-5-813. Liability for fees and costs. 


The individual or entity to whom or to which the request, administrative 
order or administrative subpoena is issued pursuant to this part and that is 
enforced by the court pursuant to § 36-5-812 shall be liable for all court costs 
of the proceedings and shall be liable to the department for the cost of any 
private, contract or government attorney representing the state and for the 
time of any of its Title IV-D contractor staff utilized in litigating the adminis- 
trative order or administrative subpoena. 


History. to in this section, is compiled in 42 U.S.C. § 651 
Acts 1997, ch. 551, § 11. et seq. 


Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 


36-5-814. “Financial institution” defined. 


As used in this part, unless the context otherwise requires, “financial 
institution” means: 

(1) A depository institution, as defined in Section 3(c) of the Federal 
Deposit Insurance Act (12 U.S.C. § 1813(c)); 

(2) An institution-affiliated party, as defined in Section 3(u) of such Act (12 
U.S.C. § 1813(u)), including for purposes of § 36-5-810; 

(3) Any federal credit union or state credit union as defined in Section 101 
of the Federal Credit Union Act (12 U.S.C. § 1752), including, for purposes 
of § 36-5-810, an institution-affiliated party of such a credit union, as 
defined in Section 206 of such Act (12 U.S.C. § 1786); or 

(4) Any benefit association, insurance company, safe deposit company, 
money-market mutual fund, securities broker/dealer, or similar entity 
authorized to conduct business in this state. 


History. 
Acts 1997, ch. 551, § 11. 


36-5-815. Rulemaking authority. 


The department shall have authority to promulgate rules to implement any 
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provisions of this part pursuant to the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. 


History. 
Acts 1997, ch. 551, § 11. 


36-5-816. Administrative orders to determine continuing exclusive 
jurisdiction. 


(a) The department, when acting as the tribunal of the state pursuant to 
§ 36-5-2102 and parts 20-29 of this chapter, in the administrative establish- 
ment or enforcement of support, shall have authority to issue an administra- 
tive order to determine which state would have continuing exclusive jurisdic- 
tion for modification of orders in any interstate cases pursuant to the Uniform 
Interstate Family Support Act, compiled in parts 20-29 of this chapter. 

(b) The determination made pursuant to subsection (a) may be appealed as 
provided pursuant to part 10 of this chapter. 


History. 3303/House Bill 3305 is enacted and the cost 
Acts 1998, ch. 1098, § 35. reimbursement provisions are implemented as 
provided therein, the provisions of this sen- 


Acts 1998, ch. 1098, § 35, enacting this sec- hae. pea i roe a ea ne Penees. e 
tion, contained a third sentence in (a) which eas ae Be a RS ae cae a 


read: “No fee shall be charged for the filing of  2°t codified. 
the order; provided, however, if Senate Bill 


PART 9 
OVERDUE SUPPORT 


Compiler’s Notes. 


36-5-901. Liens for child support arrearages. 


(a)(1) In any case of child or spousal support enforced by the department of 
human services or its contractors under Title IV-D of the Social Security Act 
(42 U.S.C. § 651 et seq.), in which overdue support is owed by an obligor who 
resides or owns property in this state, a lien shall arise by operation of law 
against all real and personal property, tangible or intangible, then owned or 
subsequently acquired by the obligor against whom the lien arises for the 
amounts of overdue support owed or the amount of penalties, costs or fees as 
provided in this chapter. The personal or real property, tangible or intan- 
gible, of the obligor that is subjected to the lien required by this part shall 
include all existing property at the time of the lien’s perfection, or acquired 
thereafter, even if a prior order for overdue support or arrears only specifies 
a certain amount of overdue support or arrears that was owed by the obligor 
at the time of such order. 

(2) “Overdue support” is defined, for purposes of this part, as any occasion 
on which the full amount of ordered support for or on behalf of a minor child, 
or for a spouse or former spouse of the obligor with whom the child is living 
to the extent spousal support would be included for the purposes of 42 U.S.C. 
§ 654(4), is not paid by the due date for arrears as defined in § 36-5-101(f)(1) 
unless an income assignment is in effect and the payer of income is paying 
pursuant to § 36-5-101(g). “Overdue support” shall include all amounts of 
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support that are in arrears as defined in § 36-5-101(f)(1) and that remain 

unpaid by the obligor at the time the lien is perfected or that become due as 

arrears subsequent to the perfection of the lien. 
(3) For the purposes of this part, “personal property” includes: 

(A) Acommissary account or any other account or fund established by 
or for the benefit of the inmate in a correctional institution or private 
prison operated by or under contract with the department of correction 
while the inmate is incarcerated; and 

(B) Any account containing wages received for work performed while an 
inmate is in a correctional institution or private prison operated by or 
under contract with the department of correction, but does not include any 
portion of the account that is used to pay litigation taxes, court costs, 
sexual offender surcharges, fines, restitution, or other moneys related to 
the criminal offense for which the inmate is confined. 

(b)(1)(A) The commissioner may cause a notice of such lien on real property 
or upon any personal property to be recorded or filed, as appropriate in the 
appropriate place for the filing of a judgment lien or security interest in 
the property. This notice may be filed by automated means where feasible. 
The department shall not be required to pay the fee for filing the notice of 
lien at the time the notice is filed, but shall be given credit and billed once 
each month for the notices that it files pursuant to this subsection (b). 

(B) In addition to the notice perfected pursuant to subdivision (b)(1)(A), 
a notice of lien may be sent by any appropriate means, including by any 
automated means, by the commissioner or any authorized representative 
of the department, to any person or entity that holds or that may hold any 
assets payable or due to be paid or transferred to an obligor of overdue 
support to notify the person or entity of the existence of a lien for overdue 
support. The receipt of such notice by that person or entity shall be 
adequate notice of the department’s lien upon the obligor’s assets of any 
kind that are held by the person or entity or that may come into that 
person’s or entity’s possession or control. Subject to the priorities of 
subsections (c) and (d), or the subordination of these liens to orders or 
judgments pursuant to § 36-5-905(c)(1)(A) and (c)(1)(B), and subject to 
any exemptions allowed by § 36-5-906, payment or transfer to the obligor 
or other persons or entities of the funds, property, or other assets of any 
kind that are encumbered by the lien subsequent to the receipt of such 
notice, shall make the person or entity liable to the department to the 
extent of the overdue support, up to the value of the transferred assets, in 
an action in the circuit or chancery court of the county in which the order 
of support is being enforced. 

(2) Upon request, the department shall disclose the specific amount of 
liability at a given date to any interested party. 
(3)(A) The department may cause a notice of lien to be filed or recorded 
and to be effective in any county in this state against all real or personal 
property of the obligor by provision by the state of a computer terminal 
arrangement in the office of the register of deeds or other state or local 
agency where the information regarding the existence, amount and date of 
the len or security interest involving an obligor is made available to 
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anyone who may be researching a title to real property or who may be 

seeking the status of any security interests or liens affecting any real or 

personal property held by an obligor. The cost for provision of the computer 
terminal arrangement, if used pursuant to this subdivision (b)(3)(A), shall 
be paid by the department of human services. 

(B) In the alternative, the department may, upon agreement by the 
secretary of state, develop a central site for recordation of all notices of 
liens on all property, real or personal, that would be subject to the lien 
provisions of this part and the department and the secretary of state shall 
have authority to promulgate any rules necessary pursuant to the Uni- 
form Administrative Procedures Act, compiled in title 4, chapter 5, to 
implement such central recordation site. 

(C) In addition, or in conjunction with or as an alternative to the 
methods described in subdivision (b)(3)(A) or (b)(3)(B), the department 
may cause the filing or recordation of liens against all real or personal 
property of the obligor by placing such notice on a site accessible on the 
internet. If the methods described in subdivision (b)(3)(A) or (b)(3)(B) are 
used, and if the internet process authorized pursuant to this subdivision 
(b)(3)(C) is also made available, the dates shown on the department’s 
computer record and displayed in the appropriate office of recordation as 
provided in subdivision (b)(3), (b)(3)(A) or (b)(3)(B) and those displayed on 
the internet site shall be the same. 

(D) The date noted in the department’s computer record and that is 
displayed in the appropriate office of recordation as provided in subdivi- 
sion (b)(3)(A) or (b)(3)(B), or that is displayed on the internet site as 
provided in subdivision (b)(3)(C), will serve for purposes of perfection as 
the recording or filing date of the lien. The recording or filing provided by 
this subdivision (b)(3) shall serve as notice to anyone who may be 
researching a title to real property or who may be seeking the status of any 
security interests or liens affecting any real or personal property held by 
an obligor and shall become the date of recordation of the notice of lien for 
all purposes of this part. 

(E) If any of the systems or procedures described in this subdivision 
(b)(3) is provided by the department, the automated lien shall be effective 
for all purposes to give notice to persons who may be affected by the 
existence of such lien in the same manner as the recordation of notice in 
the lien book maintained by the register of deeds or in the records of any 
state or local agency maintaining such records. 

(F) Prior to the implementation of this subdivision (b)(3), the depart- 
ment shall promulgate rules establishing procedures for the use of the 
automated system and shall, in addition to the other requirements of the 
Uniform Administrative Procedures Act, for notice, provide specific notice 
to the state clerks of court conference, registers of deeds, and the 
Tennessee Bar Association. 

(4) Nothing herein shall require the department to file a notice of lien for 
the seizure of an obligor’s assets held by a state or local agency, by a court or 
administrative tribunal, by a lottery, by a financial institution or by a public 
or private retirement fund pursuant to § 36-5-904(1)-(3) or to obtain any 
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income withholding from any employer or other payor of income as otherwise 

permitted under part 5 of this chapter. 

(c) The lien of the department for child support arrearages shall be superior 

to all liens and security interests created under Tennessee law except: 

(1) County and municipal ad valorem taxes and special assessments upon 
real estate by county and municipal governments; 

(2) Deeds of trust that are recorded prior to the recordation of notice of the 
department’s lien; 

(3) Security interests created pursuant to Article 9 of the Uniform 
Commercial Code, compiled in title 47, chapter 9, that require filing for 
perfection and that are properly filed prior to recordation of the notice of the 
department’s lien; 

(4) Security interests perfected under the Uniform Commercial Code 
without filing, as provided in title 47, chapter 9, that are properly perfected 
prior to recordation of the notice of the department’s lien; 

(5) The lien or security interest of a financial institution against an 
obligor’s interest in a deposit account at that institution for any indebted- 
ness to the institution, including but not limited to, that institution’s 
security interest in accounts pledged for loans, its rights under the Uniform 
Commercial Code or by contract to charge back uncollected deposits, revoke 
settlements or take other action against the account, its right to recover 
overdrafts and fees, and its right of offset for mature indebtedness; 

(6) Other security interests in deposit accounts at a financial institution 
when such interests are reflected in the records of that financial institution 
prior to the receipt of an administrative order of seizure; 

(7) Other liens recorded prior to the recordation of the department’s lien, 
or concerning which a judicial proceeding was initiated prior to recordation 
of the department’s lien; 

(8) Vendors’ liens on real estate provided for in title 66, chapter 10 that 
are recorded prior to the recordation of notice of the department’s lien; and 

(9) The tax liens of the department of revenue filed pursuant to title 67 
prior to the department’s child support lien. 

(d)(1)(A) Nothing in this section shall be interpreted to give the department 
priority over any deed of trust or any security interest perfected under the 
Uniform Commercial Code prior to the filing of the notice of the depart- 
ment’s child support lien, irrespective of when such child support lien 
arises. 

(B) “Filing” for purposes of this subsection (d) means that the depart- 
ment has recorded its notice of lien pursuant to subsection (b) by filing a 
document to record its notice of lien in the appropriate office for such 
recordation or that it has effectively recorded its lien pursuant to the 
automated recordation method permitted by subdivision (b)(3). 

(2) No len for child support arrearages shall be perfected against a motor 
vehicle unless such lien is physically noted on the certificate of title of such 
motor vehicle. 

(3) Nothing in this part shall be deemed to give the department any 
priority over any possessory lien including, but not limited to, mechanics’ 
and materialmen’s liens pursuant to title 66, chapter 11, part 1; artisans 
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liens pursuant to title 66, chapter 14; or garagekeepers’ and towing firm 

liens pursuant to title 66, chapter 19, part 1. 

(e) The notice of lien required to be filed or recorded under subsection (b), or 
any renewal thereof, shall be effective until the obligation is paid. 


History. Attorney General Opinions. 

Acts 1997, ch. 551, § 12; 1998, ch. 1098, A lien of the Department of Human Services 
§ 36; 2000, ch. 846, § 32; 2000, ch. 922, § 23; for overdue child support under T.C.A. § 36-5- 
2001, ch. 447, §§ 16, 17; 2017, ch. 300, § 1. 901(a)(1) is superior to the fees to which an 
Compiler’s Notes. attorney is otherwise entitled for services to a 


Title IV-D of the Social Security Act, referred client who may also have overdue child sup- 
to in this section, is compiled in 42 U.S.C. § 651 Port, OAG 07-010, 2007 Tenn. AG LEXIS 10 


et seq. (1/26/07). 


36-5-902. Full faith and credit to liens of other state child support 
agencies. 


(a) Full faith and credit shall be accorded to liens arising in any other state 
or territory for cases of child or spousal support enforced by the Title IV-D child 
support enforcement agency of the other state or territory as a result of the 
circumstances of § 36-5-901(a) for all overdue support, as defined in the other 
state or territory, when that other state or territory agency or other entity 
complies with the procedural rules relative to the recording, filing or serving of 
liens that arise within this state. 

(b) The department of human services may enforce the liens arising 


pursuant to this section by any means available for enforcement of its liens. 


History. to in this section, is compiled in 42 U.S.C. § 651 
Acts 1997, ch. 551, § 12. et seq. 


' Compiler’s Notes. 


Title IV-D of the Social Security Act, referred 


| 36-5-903. Rebuttable presumption as to ownership. 


(a) There shall be a rebuttable presumption concerning property that is 
subject to this part, except where otherwise clearly noted by the evidence of 
title or otherwise, or where by law ownership of property is otherwise clearly 
stated, that at least one-half of all real or tangible personal property that is 
titled to or in the possession of the obligor is owned by the obligor who is 


- subject to the lien provisions of this part. 


(b) All jointly held accounts in any financial institution shall be rebuttably 
presumed to be available in whole to the obligor. 


| History. 


Acts 1997, ch. 551, § 12. 


-36-5-904. Enforcement of liens. 


In cases where there is an arrearage of child or spousal support in a Title 
IV-D child support case or in which a lien arises pursuant to § 36-5-901, the 
‘department is authorized, without further order of a court, to secure the assets 
of the obligor to satisfy the current obligation and the arrearage by: 

(1) Intercepting or seizing periodic or lump-sum payments or benefits due 
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the obligor: 

(A) From a state or local agency; 

(B) From judgments of any judicial or administrative tribunal, settle- 
ments approved by any judicial or administrative tribunal, and lottery 
winnings; 

(2) By attaching or seizing assets of the obligor or other person or entity 
held in financial institutions as defined in § 36-5-910; 

(3) By attaching public and private retirement funds; and 

(4) By imposing liens in accordance with § 36-5-901, and, in appropriate 
cases, by forcing the sale of the obligor’s legal or equitable interest in 
property and by distribution of the proceeds of such sale. 


History. to in this section, is compiled in 42 U.S.C. § 651 
Acts 1997, ‘ch. 551, § 12; 1998, ch. 1098,” ‘et seq: 
§ 37. 


Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 


36-5-905. Enforcement by administrative order of seizure. 


(a) The department may enforce the lien provided by this part by issuance 
of an administrative order to any person or entity directing the seizure or sale 
of any assets of an obligor. The order shall direct the person or entity to hold, 
subject to any due process procedures provided the obligor, all assets of any 
kind of the obligor who is subject to the order pending the outcome of the 
administrative due process procedures. The order shall be based upon and 
issued pursuant to an existing judicial or administrative order that has 
previously established support under which an arrearage, due to overdue 
support, as defined in § 36-5-901, has occurred. 

(b) Upon receipt of the administrative order, whether electronically or 
otherwise, the person or entity that has or may have the assets of the obligor 
shall immediately seize, hold, and encumber such assets, as directed by the 
department, pending further direction from the department as to the disposi- 
tion of the assets or pending any further orders of any court of competent 
jurisdiction. The person or entity may place such funds as it has that belong to 
the obligor in an escrow account for such purpose and may take any other steps 
deemed reasonable to preserve any real or personal property. 

(c)(1) All administrative orders for seizure or sale shall be subject to and 

subordinate to: 

(A) Any order of a United States Bankruptcy Court; 

(B) An attachment or execution under any judicial process in effect at 
the time of the administrative seizure order, pending modification of such 
court’s orders; or 

(C) A priority under § 36-5-901(c). 

(2) If the assets of the obligor are known by the person or entity that 
received such administrative order to be subject to any orders of the United 
States Bankruptcy Court, or to any attachment, execution or existing lien, 
the person or entity shall, within ten (10) days after receipt of the adminis- 
trative order, notify the department at the address contained in the order. 
With respect to deposit accounts of the obligor, the depository financial 
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institution shall inform the department of the unencumbered balances of 

such accounts. 

(d) Upon receipt of direction from the department that all due process 
procedures have been completed or were waived in any manner, and subject to 
subsection (c) and subject to the priority for the department’s liens as described 
in § 36-5-901(c), the person or entity shall pay or deliver to the department, 
pursuant to its direction, the assets of the obligor that are held or that come 
into the possession or control of the person or entity and that are necessary to 
comply with the terms of the department’s administrative order. 

(e)(1) There shall be no requirement of advance judicial notice or hearing 

prior to the seizure of the obligor’s property by administrative order, but the 

department of human services shall promulgate rules to provide procedures 
for the seizure of any property subject to the lien arising under this part and 
to provide post-enforcement procedures to permit the obligor to contest the 
seizure of any property pursuant to this part and part 10 of this chapter. 
(2) Such rules shall not permit the final disposition of any property seized 
under the lien enforcement procedures until the exhaustion of administra- 
tive and judicial remedies as provided in this part and shall make the 

disposition subject to the lien priorities of § 36-5-901. 

(3)(A) A notice shall be sent to the obligor against whom the administra- 
tive order for seizure or sale of assets is directed by mail within five (5) 
days of the issuance of such administrative seizure order of the fact that 
such assets have been the subject of an administrative order and that they 
have been seized or are subject to sale and are being held, may be conveyed 
to the department or may be sold, subject to the right to an administrative 
hearing to contest the seizure or sale of such assets. 

(B) The notice shall specify the sum demanded and shall contain, in the 
case of personal property, an account of the property actually seized and, 
in the case of real property, a description with reasonable certainty of the 
property seized. In the case of assets in a financial institution, it shall be 
sufficient to notify the obligor of the seizure of any assets of the obligor 
that may be held by any institution to which the order is directed. 

(f) A final order of seizure or sale of the obligor’s property pursuant to this 
part shall be effective to convey and vest title in the department or in the 
purchaser and shall be evidence of title for all purposes. The commissioner or 
the commissioner’s agent may convey title to personal property by certificate of 
title or may execute a deed conveying title to real property to the purchaser in 
accordance with regulations as may be prescribed by the commissioner. 

(g) All persons or entities complying with any administrative order issued 
pursuant to this section shall be absolutely immune from any liability, civil or 
criminal, for compliance with the terms of such order or attempted compliance 
in good faith with such order. 

(h) No more than fifty percent (50%) of the total amount in a commissary 
account or any other account or fund established by or for the benefit of an 
inmate in a correctional institution or private prison operated by or under 
contract with the department of correction while the inmate is incarcerated or 
any account containing wages received for work performed while an inmate is 

incarcerated shall be subject to seizure by the department. Any portion of the 
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account that is used to pay litigation taxes, court costs, sexual offender 
surcharges, fines, restitution, or other moneys related to the criminal offense 
for which the inmate is confined shall be deducted from the account before the 
seizure authorized by this subsection (h) is calculated. 


History. 
Acts 1997, ch. 551, § 12; 1998, ch. 1098, 
§ 38; 2017, ch. 300, § 2. 


36-5-906. Exemptions from sale. 


(a) Enumeration. There shall be exempt from sale of personal property 
subject to lien pursuant to this part: 

(1) Wearing Apparel, School Books and Family Bible. Such items of 
wearing apparel and such school books as are necessary for the obligor or for 
members of the obligor’s family, and the family bible or other book contain- 
ing the family’s religious beliefs; 

(2) Fuels, Provisions, Furniture, And Personal Effects. If the obli- 
gor is the head of the family, so much of the fuel, provisions, furniture, and 
personal effects in the obligor’s household, and of the arms for personal use, 
livestock, and poultry of the obligor, as does not exceed five thousand dollars 
($5,000) in value; 

(3) Books And Tools Of A Trade, Business, Or Profession. So many 
of the books and tools necessary for the trade, business or profession of the 
obligor as do not exceed in the aggregate two thousand five hundred dollars 
($2,500) in value. 

(b) Appraisal. The agent of the department seizing property of the type 
described in subsection (a) shall appraise and set aside to the owner the 
amount of such property declared to be exempt. If the obligor objects at the 
time of the seizure to the valuation fixed by the agent making the seizure, the 
commissioner or the commissioner’s agent shall summon three (3) disinter- 
ested individuals who shall make the valuation. 

(c) No Other Property Exempt. Notwithstanding any other law of the 
state, no property or rights to property shall be exempt from levy other than 
the property specifically made exempt by subsection (a). 


History. 
Acts 1997, ch. 551, § 12. 


36-5-907. Release of lien. 


(a) At any time after the child support obligation has been paid, the person 
holding title to the property on which the lien is placed may request the 
department to release the lien. If the department does not release the lien 
within sixty (60) days of the request, it shall be liable for court costs in any 
action to remove the lien. 

(b) The department may cause the issuance of releases of liens by filing or 
recording such release of lien with the register of deeds or any other 
appropriate state or local office as provided under any method authorized 
pursuant to § 36-5-901 for the filing of notices of liens, or the department may 
supply copies of such release of liens by the department to any person or entity 
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requesting a release for filing or recording of the release by that person or 
entity. 

(c) The release may be conveyed by any electronic means or by facsimile 
transmission. If a facsimile transmission is utilized pursuant to this subsection 
(c), it shall be supplemented by a copy of suitable quality if such facsimile’s 
quality is not adequate for purposes of recording by the register or other 
appropriate official. 


History. 
Acts 1997, ch. 551, § 12; 1998, ch. 1098, 
§ 39. 


36-5-908. Department control — Real estate and personal property. 


The commissioner or the commissioner’s agent shall have charge of all real 
estate or personal property that is or shall become the property of the 
department by seizure or judgment under any provision of this or any other 
title, or that has been or shall be assigned, set off, or conveyed by purchase or 
otherwise to the department in payment of child support obligations, debts or 
penalties arising thereunder, or that has been or shall be vested in the 
department by mortgage or other security for the payment of such obligations, 
_ or that has been redeemed by the department, and of all trusts created for the 
use of the department in payment of such debts due the department. 


_ History. 


Acts 1997, ch. 551, § 12. 


36-5-909. Limitation on rights of action. 


No action may be maintained against any officer or employee of the state, or 
former officer or employee or the officer’s or employee’s personal representa- 
_ tive, with respect to any acts for which an action could be maintained under 
this part. 


_ History. 
lm Acts 1997, ch. 551, § 12. 


36-5-910. “Financial institution” defined. 


As used in this part, “financial institution” shall mean: 

(1) A depository institution, as defined in Section 3(c) of the Federal 
Deposit Insurance Act (12 U.S.C. § 1813(c)); 

(2) An institution-affiliated party, as defined in Section 3(u) of such act (12 
U.S.C. § 1813(u)); 

(3) Any Federal credit union or state credit union as defined in Section 
101 of the Federal Credit Union Act (12 U.S.C. § 1752), including an 
institution-affiliated party of such a credit union, as defined in Section 206 of 
such Act (12 U.S.C. § 1786); 

(4) Any benefit association, insurance company, safe deposit company, 
money-market mutual fund, securities broker/dealer, or similar entity 
authorized to conduct business in this state. 
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History. 
Acts 1997, ch. 551, § 12. 


36-5-911. Cooperation by state and local agencies. 


All state and local agencies shall cooperate with the department of human 
services to carry out this part. Nothing in this section shall be construed to 
require or permit the shifting of the costs for provision of computer terminal 
hardware or software pursuant to § 36-5-901(b)(3) from the state to any local 
government. 


History. 
Acts 1997, ch. 551, § 12. 


36-5-912. Enforcement procedures — Rules and regulations for en- 
forcement — Contracts for enforcement procedures. 


(a) Except where otherwise stated in this part, and to the extent not in 
conflict with this part, the department shall have the same rights and duties 
given to the department of revenue pursuant to title 67, chapter 1, part 14 to 
enforce the liens established by this part against real or tangible personal 
property. 

(b) The department has rulemaking authority to implement this part and 
shall promulgate any rules pursuant to the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5, that are necessary to implement any 
provisions of the enforcement procedures described in this part or those 
procedures adapted for the department’s use pursuant to title 67, chapter 1, 
part 14 that relate to the rights and duties necessary to seize and dispose of 
property subject to the liens imposed in this part to the extent those rights and 
duties comport with this part and with state and federal laws administering 
the child support program established pursuant to Title IV-D of the Social 
Security Act (42 U.S.C. § 651 et seq). 

(c) The department may contract with the department of revenue, or any 
other state agency or with any private contractor, to provide services related to 
the seizure and disposition of property subject to the liens established by this 
part. 


History. 
Acts 1997, ch. 551, § 12. 


PART 10 
APPEALS 


36-5-1001. Appeals of administrative actions by the department of 
human services. 


(a) An appeal that is permitted by state or federal law or regulations for 
actions of the department of human services relative to Title IV-D child 
support services involving the following actions of the department shall be 
processed as provided in subsections (b) and (c) and §§ 36-5-1002 — 36-5-1006: 

(1) A request for information or records, an administrative order or an 
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administrative subpoena issued pursuant to part 8 of this chapter; 

(2) An income withholding order pursuant to part 5 of this chapter; 

(3) Notice of enrollment of a child for health care coverage upon a change 
of employers or as otherwise authorized pursuant to § 36-5-101(h)(2), 
§ 36-2-319, § 36-5-501(a)(3) or § 37-1-151; 

(4) Review and adjustment of child support orders pursuant to 


§ 36-5-103; 


(5) The enforcement by administrative orders of liens for child support 


pursuant to part 9 of this chapter; 


(6) Income tax refund intercepts pursuant to 45 CFR 303.72; 

(7) Credit information reports pursuant to § 36-5-106; 

(8) Distributions of support collections; 

(9) Review of administrative orders for payments of overdue support 
made pursuant to §§ 36-2-322, 36-5-113, and 37-1-151(e) and orders to 
engage in work activities pursuant to those sections; 

(10) Review of orders for administrative determination of continuing 
exclusive jurisdiction pursuant to § 36-5-816; 

(11) Review of civil penalties for failure to provide proper information for 
the distribution of child support payments pursuant to § 36-5-120; and 

(12) Review of income assignment orders for medical coverage entered 


pursuant to § 36-5-501(a)(3). 


(b) Except as otherwise stated in subsections (c) and the following sections 
of this part, the hearings in subsection (a) shall be conducted pursuant to the 
provisions for contested case hearings as provided in the Uniform Administra- 
tive Procedures Act, compiled in title 4, chapter 5, part 3. 

(c) The person seeking administrative review of the department’s actions 
pursuant to subsection (a) shall file a written request with the department for 
an administrative hearing within fifteen (15) calendar days of the date of the 
notice of an administrative action pursuant to this part as defined by the 


department. 


History. 

Acts 1997, ch. 551, § 16; 1998, ch. 1098, 
§ 40; 2000, ch. 922, §§ 24, 25, 39; 2002, ch. 878, 
> 1, 


Compiler’s Notes. 

Acts 2002, ch. 873, § 2(a) provided that for 
any case to which the provisions of former 
subdivision (c)(2), as it existed immediately 
prior to September 1, 2002, would have applied, 
any new requests for appeals and reviews of 
any Title IV-D child support administrative 
actions of the department of human services, as 
otherwise permitted by the administrative ap- 
peal and review provisions of this part made 
either to the juvenile court in counties having a 
population of not less than eight hundred 
twenty-six thousand (826,000) and not more 
than eight hundred twenty-seven thousand 
(827,000) according to the 1990 federal census, 
or to the department, on, and after, September 


1, 2002, shall be under the jurisdiction of the 
department; provided, however, that any re- 
quests that have been made by an appellant to 
the juvenile courts in such counties in which 
the appellant has sought, prior to September 1, 
2002, an appeal and review of any Title IV-D 
child support administrative actions of the de- 
partment, shall continue to be conducted by 
such juvenile courts according to the law exist- 
ing under this part and former subdivision 
(c)(2) as those provisions existed immediately 
preceding September 1, 2002. 

Acts 2002, ch. 873, § 2(b) provided that the 
department shall hear and determine such ap- 
peals under the contested case provisions of the 
Uniform Administrative Procedures Act, com- 
piled in title 4, chapter 5, part 3 and under the 
provisions of this part. 

Title IV-D of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 651 
et seq. 
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36-5-1002. Scope of administrative review. 


(a) Notwithstanding any other law to the contrary, the scope of administra- 
tive review of the orders at the administrative hearing provided by § 36-5- 
1001 shall be limited to a determination of the correct identity of the person or 
persons or entity or entities to whom or to which the administrative action is 
directed, to whether there is a mistake of fact involving the action, and, is 
further limited to the following specific issues set forth in the following 
subdivisions: 

(1) An administrative subpoena for records or request for information or 
records, pursuant to part 8 of this chapter, shall be modified or overturned by 
the hearing officer only upon a showing by clear and convincing evidence of 
arbitrary or capricious action in the issuance of the administrative subpoena 
or request, or if there is clear and convincing evidence that the best interests 
of the child or the child’s caretaker would be jeopardized by the execution of 
the administrative subpoena or request, or if there is clear and convincing 
evidence that compliance with the request or administrative subpoena 
would constitute a clear violation of law; 

(2) Review of administrative orders for parentage tests pursuant to 
§ 36-5-802 shall be limited to a determination of whether the department’s 
order was arbitrary or capricious; 

(3) Review of administrative orders pursuant to § 36-5-803 to redirect 
child support is limited to whether the case upon which the redirection order 
has been issued is a Title IV-D case; 

(4) Review of administrative orders pursuant to § 36-5-804 to direct 
additional payments of child support shall be limited to a determination of 
whether the order is a reasonable amount that would eliminate the arrear- 
age within a reasonable amount of time; 

(5) Review of income assignment orders pursuant to § 36-5-501 is limited 
to: 

(A) For the issuance of the initial order or income assignment: 

(i) The correct identity of the individual subject to the order; and 
(ii) A mistake of fact; 

(B) For the issuance of an income assignment due to a delinquency 
pursuant to § 36-5-501(b)(1)(B) or (D): 

(i) The amount of support not paid; or 
(ii) The timeliness of the support paid; 

(C) For the addition of an amount ordered pursuant to § 36-5- 
501(b)(1)(C) to satisfy accumulated arrears, if the court has not already 
determined the amount of arrears, the reasonableness of the amount 
ordered paid on the arrears and, in the case of accumulated arrears, the 
period of time over which support is ordered to be paid; 

(D) For the addition of an amount ordered pursuant to § 36-5- 
501(b)(1)(C) for medical support, if the court has not already determined 
the amount of medical support, the reasonableness of the amount of 
medical support ordered; and 

(EK) For termination of an income assignment, that the conditions of 
§ 36-5-503 have been met; 
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(6) Review of enrollment of a child for health insurance coverage in 
employer-based health coverage pursuant to § 36-5-501(a)(3) following 
issuance of an order to require the noncustodial parent to provide such 
coverage shall be limited to a mistake of fact; 

(7) Review of the adjustment of child support orders pursuant to § 36-5- 
103 shall be limited to a determination of the appropriate application of the 
methods of adjustment of the order of support pursuant to § 36-5-103 that 
have been utilized by the department based on the income of the parties and 
based upon any circumstances which should permit deviation from the 
amount and that is justified by the application of those methods; 

(8)(A) Review of the enforcement by administrative orders of liens for 

child support pursuant to part 9 of this chapter shall be limited to: 

(i) The correct amount of the obligation; 

(ii) The extent of the obligor’s interest in the assets; and 

(iii) Whether good cause exists not to seize, sell, distribute or other- 
wise dispose of all or a part of such assets; 

(B) Upon review pursuant to the standards of subdivision (8)(A), the 
hearing officer may direct that there is a mistake as to the identity or 
interest of the person whose assets have been seized and dismiss the order, 
or may direct that all or only a portion of the assets be disposed of, or that 
there be some other order for the disposition of the assets of the obligor in 
order to satisfy the child support arrearage; 

(C) The department’s hearing officer or the reviewing court may grant 
any relief of preliminary or temporary nature relative to the obligor’s 
assets as may be appropriate under the circumstances pending the entry 
of the final order; 

(9) Review of income tax refund intercepts shall be conducted pursuant to 
the department’s existing rules or as they may be further amended; 

(10) Review of reports of credit status shall be limited to the extent of the 
amount of current support and amount of arrears to be reported to the credit 
bureau; 

(11)(A) Administrative review of the distribution of collections shall not be 

conducted until such time as the party seeking redress has contacted the 

customer service unit in the department’s state office for a conciliation 
process in which the customer service unit shall have thirty (30) days to 

resolve the issues. If the issues have not been resolved within thirty (30) 

days of the initiation of such effort, the customer service unit shall notify 

the person who sought conciliation and the person shall have the right to 
seek administrative review pursuant to this part; 

(B) Review of distribution actions of the department shall be limited to 
a determination of the adequacy of efforts to resolve the issues pursuant to 
subdivision (11)(A) and the amount of support that is properly credited to 
the appellant; 

(12) Review of an administrative order for payment of an overdue child 
support obligation made pursuant to §§ 36-2-322, 36-5-113 and 37-1-151(e) 
shall be limited to a determination of whether the order is a reasonable 
amount that would eliminate the arrearage within a reasonable period of 
time; or, for orders pursuant to §§ 36-2-322, 36-5-113 and 37-1-151(e) that 
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direct the individual to engage in work activities as set forth in § 71-3-104, 
the appeal shall be limited to a determination of whether there is good cause — 
to excuse the person’s participation in those activities. “Good cause” for the 
work activities determination shall be limited to the availability to the 
individual of the ordered activities, or the individual’s capability to partici- 
pate in those activities due to disability or other circumstances effectively 
preventing the individual’s participation; 

(13) The appeal of an order to determine continuing exclusive jurisdiction 
pursuant to § 36-5-816 shall be limited to the correct application of the 
procedures for such determination pursuant to parts 20-29 of this chapter; 
and 

(14) Review of a civil penalty for failure to comply with § 36-5-120 shall 
be limited to whether there is good cause for failure to comply with that 
section. 

(b) The hearing officer may not forgive any support arrearages upon review 

of any of the department’s administrative orders. 
(c)(1) The record of child or spousal support as certified by the clerk of the 
court or as shown by the department’s child support computer system shall 
be admissible without further foundation testimony and shall constitute a 
rebuttable presumption as to the amount of support that is in arrears and 
that is owed by the obligor in any review pursuant to this part. “Spousal 
support,” as used in this part, means a legally enforceable obligation 
assessed against an individual for the support of a spouse or former spouse 
who is living with a child or children for whom the individual also owes 
support. 

(2) If submitted to the opposing party ten (10) days prior to the adminis- 
trative hearing, the affidavit of a keeper or custodian of any other records, 
including, but not limited to, the records of any financial institution or the 
department of human services or any other government or private entity, 
concerning any matter before the hearing officer shall be admitted by the 
hearing officer unless an objection thereto is submitted five (5) days prior to 
the hearing. If an objection is filed and is upheld by the hearing officer, the 
hearing officer shall continue the case to permit the taking of any further 
testimony that may be necessary to resolve the issues. 

(3) In order to expedite the review of these matters, the hearing officer 
shall have discretion to take testimony of any party or witness by telephone 
or video or other electronic technology, and documents may, in the hearing 
officer’s discretion, be submitted by facsimile transmission or by any other 
electronic technology. 


History. Compiler’s Notes. 

Acts 1997, ch. 551, § 16; 1998, ch. 1098, Title IV-D of the Social Security Act, referred 
§§ 41-43; 2000, ch. 922, §§ 26, 27,40; 2001,ch.  toin this section, is compiled in 42 U.S.C. § 651 
447, 8§ 7, 8. et seq. 


36-5-1003. Judicial review of administrative actions. 


(a) Notwithstanding any other law to the contrary, the judicial review of the 
administrative hearing decisions of the department of human services pursu- 
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ant to this part shall be conducted by the court having jurisdiction of the 
support order as otherwise provided by § 4-5-322. 

(b) If any administrative action of the department pursuant to this part is 
not based upon an existing order of support or paternity, the party seeking 


_ judicial review shall file the petition for review of the department’s actions in 


the chancery court of the county of the person’s residence, or the county where 
an entity was served with an administrative subpoena or was notified of a 
request for information. If the department is enforcing any order of a Title IV-D 
agency of any other state and there has been no assumption of jurisdiction of 
the support order by a Tennessee court, the petition for judicial review shall be 
filed in the county of the residence of the person in Tennessee against whom 
the request, administrative order or administrative subpoena is issued or the 
county where an entity was served with an administrative order, administra- 
tive subpoena or was notified of a request for information. No judicial review 
may result in the forgiveness of any support arrearages. 

(c) The judicial review shall be limited to the review of the record of the 
department’s hearing as otherwise provided in § 4-5-322. 


History. to in this section, is compiled in 42 U.S.C. § 651 
Acts 1997, ch. 551, § 16. et seq. 


Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 


36-5-1004. Noninterference with department’s actions — Injunctive 
relief. 


No person or entity who has been served with an administrative order, 
administrative subpoena, or request for information or records shall take any 
measures to defeat the administrative action of the department during the 
pendency of the review of such action by the administrative hearing officer or 
by the reviewing court, and the department or its contractor may seek 
injunctive relief to prevent any actions that would defeat its administrative 
actions. 


History. 
Acts 1997, ch. 551, § 16. 


36-5-1005. Liability for fees and costs. 


The individual or entity to whom or to which the administrative order, 
administrative subpoena or request is issued pursuant to this part and that is 
enforced by the reviewing court shall be liable for all costs of the court 
proceedings and shall be liable to the department for the cost of any private, 
contract or government attorney representing the state and for the time of any 
of its Title IV-D state office staff or contractor staff utilized in litigating the 
administrative order, administrative subpoena or request. 


History. to in this section, is compiled in 42 U.S.C. § 651 
Acts 1997, ch. 551, § 16. et seq. 
Compiler’s Notes. Attorney General Opinions. 


Title IV-D of the Social Security Act, referred Constitutionality of assessment of attorney 
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fees and costs, OAG 99-008, 1999 Tenn. AG 
LEXIS 6 (1/25/99). 


36-5-1006. Rules and regulations. 


The department shall have authority to promulgate rules and regulations 
pursuant to the Uniform Administrative Procedures Act, compiled in title 4, 
chapter 5, to implement this part. 


History. 
Acts 1997, ch. 551, § 16. 


PART 11 
EMPLOYMENT RECORDS 


36-5-1101. Part definitions. 


As used in this part, unless the context requires otherwise: 

(1) “Business day” means a day on which state offices are open for regular 
business; 

(2) “Commissioner” means the commissioner of human services or the 
commissioner’s duly authorized representative; 

(3) “Department” means the department of human services or its contrac- 
tor or other designee; 

(4) “Directory of new hires” means an automated directory of information, 
supplied by employers on each newly hired or rehired employee, which is 
maintained by the department of human services; 

(5) “Employee” means an individual who is an employee within the 
meaning of Chapter 24 of the Internal Revenue Code of 1986 (26 U.S.C. 
§ 3401 et seq.), but does not include an employee of a federal or state agency 
performing intelligence or counterintelligence functions, if the head of that 
agency has determined that reporting pursuant to the requirements of this 
part with respect to the employee could endanger the safety of the employee 
or compromise an ongoing investigation or intelligence mission; 

(6) “Employer” has the meaning given such term in § 3401(d) of the 
Internal Revenue Code of 1986 (26 U.S.C. § 3401(d)), and includes any 
governmental entity and any labor organization; 

(7) “Labor organization” has the meaning given such term in § 2(5) of the 
National Labor Relations Act (29 U.S.C. § 152(5)), and includes any entity, 
also known as a “hiring hall”, that is used by the organization and an 
employer to carry out requirements of § 8(f)(3) of such Act (29 U.S.C. 
§ 158(f)(3)), of an agreement between the organization and the employer; 
and 

(8) “Title IV-D agency” means the agency designated pursuant to Title IV, 
Part D of the Social Security Act (42 U.S.C. § 651 et seq.), to provide services 
to children and families to establish and enforce child support obligations. In 
Tennessee, the department of human services is the Title IV-D agency. 


History. 
Acts 1997, ch. 551, § 1. 
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36-5-1102. Reports of new employees. 


Effective October 1, 1997, each employer shall furnish to the department a 
report that contains the name, address, hire date and social security number 
of each newly hired employee, and the name, address, and identifying number 
of the employer assigned under § 6109 of the Internal Revenue Code of 1986 
76 U.S.C. § 6109). 


History. 
Acts 1997, ch. 551, § 1; 2001, ch. 447, § 9. 


36-5-1103. Reports for employers with employees in two or more 
states. 


An employer that has employees who are employed in two (2) or more states 
and that transmits reports magnetically or electronically may comply with 
§ 36-5-1102 by designating one (1) state in which such employer has employ- 
ees to which the employer will transmit the report described in § 36-5-1102 
and by transmitting such report to such state. Any employer that transmits 
reports pursuant to this section shall notify the secretary of the United States 
department of health and human services, in writing, as to which state such 
employer designates for the purpose of sending reports under this section. 


History. 
Acts 1997, ch. 551, § 1. 


36-5-1104. Time frames for reports by employers. 


The report provided by § 36-5-1102 shall be made not later than twenty (20) 
days after the date the employer hires the employee, or, in the case of an 
employer transmitting reports magnetically or electronically, by two (2) 
monthly transmissions, if necessary, not less than twelve (12) nor more than 
sixteen (16) days apart. 


History. 
Acts 1997, ch. 551, § 1; 1998, ch. 1098, § 44. 


36-5-1105. Reports on W-4 forms. 


Each report required by § 36-5-1102 shall be made on a W-4 form, or at the 
option of the employer, an equivalent form, containing the same data as 
required on the W-4 form. The report may be transmitted to the department by 
first class mail, magnetically or electronically in a format approved by the 
department. 


History. 
Acts 1997, ch. 551, § 1. 


36-5-1106. Use of information by department. 


(a) The department shall use the information received pursuant to § 36-5- 
1102 to locate individuals for purposes of establishing paternity and establish- 
ing, modifying and enforcing child support obligations and may disclose such 
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information to any agent of the department that is under contract with the 
department to carry out such purposes. 

(b) The commissioner shall make available information collected pursuant 
to this part to state or local agencies or their contractors, or agents in this state 
or their counterparts in any other state or territory who determine financial or 
medical assistance as permitted under § 1137(b) of the Social Security Act (42 
U.S.C. § 1320b-7(b)), as it may be amended; to any state program operated 
under a plan approved under Titles I, X, and XIV of the Social Security Act (42 
U.S.C. §§ 301 et seq., 1201 et seq., and 1351 et seq.), respectively; to any 
agencies administering the worker’s compensation program of a state or 
territory; to any agencies administering the Tennessee Lawful Employment 
Act, compiled in title 50, chapter 1, part 7; and to the Title IV-D agency in this 
state, its local offices and its contractors, whether public or private, and the 
Title IV-D agency’s counterparts in other states or territories, their local offices 
and their contractors, whether public or private, for use in locating absent 
parents, and for use in establishing, enforcing and modifying child support 
orders; and to the federal government as required by statute or regulation. The 
department may charge a fee to cover the costs of the provision of such 
information to any other state or local government entities that may be 
conducting eligibility determinations or who are conducting programs under 
this subsection (b). 

(c) No further disclosures shall be made except as authorized pursuant to 
this section or § 71-1-131. Disclosure in violation of this section shall be a 
Class C misdemeanor. 


History. Cross-References. 
Acts 1997, ch. 551, § 1; 2016, ch. 828, § 20. Penalty for Class C misdemeanor, § 40-35- 
iit. 


Compiler’s Notes. 

Acts 2016, ch. 828, § 22 provided that the 
act, which amended this section, shall apply to 
violations occurring on or after July 1, 2016. 


36-5-1107. Failure to make necessary reports — Penalties. 


(a) If, after prior notification by the department of human services of failure 
to make the necessary reports required by this part, any employer fails or 
refuses to comply with the requirements of this part, the employer shall be 
subject to a civil penalty of twenty dollars ($20.00) for each employee who is not 
reported. 

(b) Any employer and employee who conspire not to provide the report 
required by this part or who conspire to provide a false or incomplete report 
shall each be subject to a civil penalty of four hundred dollars ($400). 

(c) Such penalties shall be assessed by the commissioner of human services 
after written notice that provides fifteen (15) days from the mailing date of 
such notice to file a written request for appeal. 

(d) If an appeal is timely filed with the department, the employer or 
employee shall be entitled to an administrative hearing before the department 
on the issue of the assessment pursuant to the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5, relative to contested case 
hearings. 
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(e) Failure to timely appeal the assessment of the civil penalty shall be final 
and conclusive of the correctness of the assessment. 

(f) Any amount found owing shall be due and payable not later than fifteen 
(15) days after the mailing date of the determination. 

(g)(1) Failure to pay an assessment shall result in a lien against the real or 

personal property of the employer or the employee in favor of the department 

and shall be enforced by original attachment issued by the court in the 

county where the employer is located, or where the employee resides by any 

court having jurisdiction of the monetary amounts assessed. 

(2) The employer or employee shall be liable for all court costs and 
litigation taxes of the proceedings and shall be liable to the department for 
the cost of any private, contract or government attorney representing the 
state and for the time of any of its Title IV-D or contractor staff utilized in 
litigating the assessment. 

(h) Any appeal of the action of the commissioner pursuant to this section 
shall be made in conformity with § 4-5-322. 


History. to in this section, is compiled in 42 U.S.C. § 651 
Acts 1997, ch. 551, § 1; 1998, ch. 1098, § 45. — et seq. 


Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 


36-5-1108. Rulemaking authority. 


The department has authority to promulgate rules pursuant to the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, that it deter- 
mines are necessary for the implementation of this part, and it is specifically 
authorized to utilize emergency rules to implement this part, effective June 23, 
1997, subject to prior approval of the emergency rules by the attorney general 
and reporter. 


History. change all references to public necessity rules, 
Acts 1997, ch. 551, § 1; 2009, ch. 566, § 12. wherever such references appear in this code, 
to emergency rules, as sections are amended 


4 2 
Compiler’s Notes. and volumes are replaced. 


Acts 2009, ch. 566, § 12 provided that the 
Tennessee code commission is directed to 


PART 12 
ASSISTANCE BY OTHER STATES 


36-5-1201. Administrative enforcement in interstate cases. 


(a) The department of human services, as the Title IV-D child support 
enforcement agency of this state, shall use high-volume automated adminis- 
trative enforcement, to the same extent as used for intrastate cases, in 
response to a request made by another state to enforce support orders, and 
shall promptly report the results of such enforcement procedure to the 
requesting state. 

(b) The agencies of this or any state that enforce child support may, by 
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electronic or other means, transmit to another state or to this state a request 
for assistance in enforcing support orders through high-volume, automated 
administrative enforcement, which request: 

(1) Shall include such information as will enable the state to which the 
request is transmitted to compare the information about the cases to the 
information in the data bases of the state receiving the request; and 

(2) Shall constitute a certification by the requesting state: 

(A) Of the amount of support under an order the payment of which is in 
arrears; and 

(B) That the requesting state has complied with all procedural due 
process requirements applicable to each case. 

(c) If the department provides assistance to another state with respect to a 
case, or if another state seeks assistance from the.department pursuant to this 
section, neither state shall consider the case to be transferred to the caseload 
of such other state. 

(d) The department shall maintain records of: 

(1) The number of such requests for assistance received by the 
department; 

(2) The number of cases for which the department collected support in 
response to such a request; and 

(3) The amount of such collected support. 

(e) In this part, the term “high-volume automated administrative enforce- 
ment” in interstate cases means, on request of another state, the identification 
by the department, through automated data matches with financial institu- 
tions and other entities where assets may be found, of assets owned by persons 
who owe child support in other states, and the seizure of such assets by the 
department, through levy or other appropriate means. 


History. to in this section, is compiled in 42 U.S.C. § 651 
Acts * 1097; 'eh? bol)" $7155" 1998) ch) 1098.5 vet seq: 
§ 46; 2001, ch. 447, § 10. 


Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 


PART 13 
SOCIAL SECURITY NUMBER RECORDS 


36-5-1301. Inclusion of social security numbers on certain licenses. 


(a) Notwithstanding any other law to the contrary, all applications for 
professional licenses, driver licenses, occupational licenses, hunting and fish- 
ing licenses or recreational licenses, or marriage licenses issued by any agency 
or any political subdivision of the state on and after July 1, 1997, shall contain 
the social security number of each applicant. 

(b) If the agency or office maintaining the records described in subsection (a) 
allows the use of a number other than the social security number on the face 
of the license document, and the social security number obtained on the 
application is kept on file with the agency or office, the agency or office shall so 
advise the applicant. 
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(c) All agencies maintaining records as required by subsection (a) shall 
make such records accessible to the department of human services or its 
contractors or agents enforcing Title IV-D of the Social Security Act (42 U.S.C. 


§ 651 et seq.), and to the extent possible, in electronic or magnetic automated 


formats. 


History. 
Actes $1997, ch. 551, § 29:' 1998; ch: 1098, 
§§ 47, 48. 


36-5-1302. Inclusion of social security numbers in certain records. 


Notwithstanding any other law to the contrary, the social security number of 
any individual who is subject to a divorce decree, order of support issued by any 
court, any order of paternity or legitimation, or any voluntary acknowledgment 
of paternity shall be placed in the records relating to such matter. 


History. 
Acts 1997, ch. 551, § 29. 


PARTS 14-19 
[RESERVED] 


PART 20 


UNIFORM INTERSTATE FAMILY SUPPORT 
ACT—SHORT TITLE 


36-5-2001. Short title. 


Parts 20-29 of this chapter shall be known and may be cited as the “Uniform 


Interstate Family Support Act.” 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 
the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 


in the Tennessee Administrative Register was 
March 31, 2016. 


Textbooks. 

Tennessee Jurisprudence, 20 Tenn. Juris., 
Parent and Child, § 11; 6 Tenn. Juris., Chil- 
dren Born Out of Wedlock, §§ 10, 12, 14, 15; 13 
Tenn. Juris., Extradition, § 1; 16 Tenn. Juris., 
Judgments and Decrees, § 102; 20 Tenn. Juris., 
Paupers, § 1. 
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PART 21 


UNIFORM INTERSTATE FAMILY SUPPORT ACT — 
GENERAL PROVISIONS 


36-5-2101. Definitions. 


As used in parts 20-29 of this chapter, unless the context otherwise requires: 

(1) “Child” means an individual, whether over or under the age of 
majority, who is or is alleged to be owed a duty of support by the individual’s 
parent or who is or is alleged to be the beneficiary of a support order directed 
to the parent; ! 

(2) “Child support order” means a support order for a child, including a 
child who has attained the age of majority under the law of the issuing state 
or foreign country; 

(3) “Convention” means the Convention on the International Recovery of 
Child Support and Other Forms of Family Maintenance, concluded at The 
Hague on November 28, 2007; 

(4) “Duty of support” means an obligation imposed or imposable by law to 
provide support for a child, spouse, or former spouse, including an unsatis- 
fied obligation to provide support; 

(5) “Foreign country” means a country, including a political subdivision 
thereof, other than the United States, that authorizes the issuance of 
support orders and: 

(A) Which has been declared under the law of the United States to be a 
foreign reciprocating country; 

(B) Which has established a reciprocal arrangement for child support 
with this state as provided in § 36-5-2308; 

(C) Which has enacted a law or established procedures for the issuance 
and enforcement of support orders which are substantially similar to the 
procedures under parts 20-29 of this chapter; or 

(D) In which the Convention is in force with respect to the United 
States; 

(6) “Foreign support order” means a support order of a foreign tribunal; 

(7) “Foreign tribunal” means a court, administrative agency, or quasi- 
judicial entity of a foreign country which is authorized to establish, enforce, 
or modify support orders or to determine parentage of a child. The term 
includes a competent authority under the Convention; 

(8) “Home state” means the state or foreign country in which a child lived 
with a parent or a person acting as parent for at least six (6) consecutive 
months immediately preceding the time of filing of a petition or comparable 
pleading for support and, if a child is less than six (6) months old, the state 
or foreign country in which the child lived from birth with any of them. A 
period of temporary absence of any of them is counted as part of the 
six-month or other period; 

(9) “Income” includes earnings or other periodic entitlements to money 
from any source and any other property subject to withholding for support 
under the law of this state; 
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(10) “Income-withholding order” means an order or other legal process 
directed to an obligor’s employer or other debtor, as provided for in part 5 of 
this chapter, to withhold support from the income of the obligor; 

(11) “Initiating tribunal” means the tribunal of a state or foreign country 
from which a petition or comparable pleading is forwarded or in which a 
petition or comparable pleading is filed for forwarding to another state or 
foreign country; 

(12) “Issuing foreign country” means the foreign country in which a 
tribunal issues a support order or a judgment determining parentage of a 
child; 

(13) “Issuing state” means the state in which a tribunal issues a support 
order or a judgment determining parentage of a child; 

(14) “Issuing tribunal” means the tribunal of a state or foreign country 
that issues a support order or renders a judgment determining parentage of 
a child; 

(15) “Law” includes decisional and statutory law and rules and regula- 
tions having the force of law; 

(16) “Obligee” means: 

(A) An individual to whom a duty of support is or is alleged to be owed 
or in whose favor a support order or a judgment determining parentage of 
a child has been issued; 

(B) A foreign country, state, or political subdivision of a state to which 
the rights under a duty of support or support order have been assigned or 
which has independent claims based on financial assistance provided to an 
individual obligee in place of child support; 

(C) An individual seeking a judgment determining parentage of the 
individual’s child; or 

(D) A person that is a creditor in a proceeding under part 27 of this 
chapter; 

(17) “Obligor” means an individual, or the estate of a decedent that: 

(A) Owes or is alleged to owe a duty of support; 

(B) Is alleged but has not been adjudicated to be a parent of a child; 

(C) Is lable under a support order; or 

(D) Is a debtor in a proceeding under part 27 of this chapter; 

(18) “Outside this state” means a location in another state or a country 
other than the United States, whether or not the country is a foreign 
country; 

(19) “Person” means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint venture, 
public corporation, government, or governmental subdivision, agency, or 
instrumentality, or any other legal or commercial entity; 

(20) “Record” means information that is inscribed on a tangible medium 
or that is stored in an electronic or other medium and is retrievable in 
perceivable form; 

(21) “Register” means to file in a tribunal of this state a support order or 
judgment determining parentage of a child issued in another state or a 
foreign country; 

(22) “Registering tribunal” means a tribunal in which a support order or 
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(23) “Responding state” means a state in which a petition or comparable 
pleading for support or to determine parentage of a child is filed or to which 
a petition or comparable pleading is forwarded for filing from another state 
or a foreign country; 

(24) “Responding tribunal” means the authorized tribunal in a responding 
state or foreign country; 

(25) “Spousal support order” means a support order for a spouse or former 
spouse of the obligor; 

(26) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession under the jurisdiction of the United States. The term includes an 
Indian nation or tribe; 

(27) “Support enforcement agency” means a public official, governmental 
entity, or private agency authorized to: 

(A) Seek enforcement of support orders or laws relating to the duty of 
support; 

(B) Seek establishment or modification of child support; 

(C) Request determination of parentage of a child; 

(D) Attempt to locate obligors or their assets; or 

(E) Request determination of the controlling child support order; 

(28) “Support order” means a judgment, decree, order, decision, or direc- 
tive, whether temporary, final, or subject to modification, issued in a state or 
foreign country for the benefit of a child, a spouse, or a former spouse, which 
provides for monetary support, health care, arrearages, retroactive support, 
or reimbursement for financial assistance provided to an individual obligee 
in place of child support. The term may include related costs and fees, 
interest, income withholding, automatic adjustment, reasonable attorney’s 





fees, and other relief; and 


(29) “Tribunal” means a court, administrative agency, or quasi-judicial 
entity authorized to establish, enforce, or modify support orders or to 


determine parentage of a child. 


History. 
Acts 2010, ch. 901, § 1; 2016, ch. 664, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


The terms defined in UIFSA receive a major 
makeover in the now-realized expectation that 
the Convention will enter into force in the 
United States at a future time. Six definitions 
of terms are completely new, sixteen existing 
definitions are amended to a greater or lesser 


degree, seven definitions remain basically un- 
touched albeit six of these are renumbered, and 
one term is deleted because it no longer appears 
in the act. 

Many crucial definitions continue to be left to 
local law. For example, the definitions provided 
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by subsections (1) “child,” and (2) “child-sup- 
port order,” [subdivisions (1) and (2)] refer to 
“the age of majority” without further elabora- 
tion. The exact age at which a child becomes an 
adult for different purposes is a matter for the 
law of each state or foreign country as is the age 
at which a parent’s duty to furnish child sup- 
port terminates. Similarly, a wide variety of 
other terms of art are implicitly left to state 
law. The new Convention provides a more ex- 
plicit definition of “child” that is entirely con- 
sistent with the laws of all states. 

There is a divergence of opinion among the 
several states regarding the appropriate age for 
termination of child support. The overwhelm- 
ing number of states set ages 18 (legal adult- 
hood for most purposes), or 19, or one of those 
two ages and high-school graduation, which- 
ever comes later. Relatively few states have 
retained the formerly popular age of 21. And, 
some states extend the support obligation past 
age 21 if the person to be supported is engaged 
in higher education. Allegedly some support 
enforcement agencies and some tribunals have 
been reluctant to enforce an ongoing child sup- 
port obligation past age 21, but under UIFSA it 
is the law of the issuing state or foreign country 
that makes the determination of the appropri- 
ate age for termination of support from an 
obligor. Because the order has been established 
with personal jurisdiction over the parties, it is 
fully enforceable under the terms of the act. 

Under the terms of the Convention, the stan- 
dard obligation of a responding tribunal to 
enforce a child-support order is for a person 
“under the age of 21 years.” See Convention art. 
2. Scope. However, a contracting nation may 
make a reservation to limit enforcement of a 
child-support order to “persons who have not 
attained the age of 18 years.” Id. This possibil- 
ity will not affect this act domestically because 
the United States does not intend to make such 
a reservation. Currently states will enforce 
another jurisdiction’s order even if such an 
order could not have been obtained in the 
responding state because the child was over 18. 
There is no requirement to establish an order 
for a child over the age of 18 if that cannot be 
done under the local jurisdiction’s law. 

Subsection (3) [subdivision (3)] “Convention,” 
identifies the Hague Maintenance Convention, 
the basis on which UIFSA (2008) was drafted. 
The text of the Convention may be accessed on 
the website of the Hague Convention on Private 
International Law, www.hcch.net/index. As 
noted above, the Convention was the result of 
negotiations involving more than 70 foreign 
nations or, in some instances political subdivi- 
sions of a foreign nation, conducted in a series 
of meetings from May 2003 to November 2007. 

Subsection (4) [subdivision (4)] “Duty of sup- 
port,” means the legal obligation to provide 
support, whether or not that duty has been the 
subject of an order by a tribunal. This broad 
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definition includes both prospective and retro- 
spective obligations to the extent they are im- 
posed by the relevant state law. 

Subsection (5) [subdivision (5)] requires addi- 
tional careful reading; under the act “foreign 
country” by no means includes all foreign nations. 
See Section 102(5)(A)-(D) [T.C.A. § 36-5- 
2101(5)(A)-(D)]. Countries identified by three of 
the four subdivisions are reasonably ascertain- 
able. The list of reciprocating countries that have 
negotiated an executive agreement with the 
United States as described in subdivision (5)(A), 
known as bilateral agreements, is found on the 
website of the federal Office of Child Support 
Enforcement (OCSE) at http://www.acf.hhs.gov/ 
programs/cse/international/index.html. 

The countries described in Section 102(5)(B) 
[T.C.A. § 36-5-2101(5)(B)] have entered into an 
agreement with the forum state, which pre- 
sumptively is known to officials of that state. A 
combined list of all such agreements of all 
states is not readily available. 

Countries subject to Section 102(5)(C) [T.C.A. 
§ 36-5-2101(5)(C)] theoretically could require 
individualized determinations on a case-by- 
case basis. An alternative might be for each 
state to create an efficient method for identify- 
ing foreign countries whose laws are “substan- 
tially similar” to UIFSA. On the other hand, the 
“substantially similar” test to measure the laws 
of foreign nations has been around since 1968 
without eliciting much controversy. 

In the future, assuming that there will be a 
number of countries with the Convention in 
force with the United States under Section 
102(5)(D) [T.C.A. § 36-5-2101(5)(D)], the list of 
those countries will be well publicized. 

Finally, there are very many foreign nations 
that do not, and will not, fit any of the defini- 
tions of “foreign country” established in the act. 
At present, there are 192 member states in the 
United Nations. Recognition and enforcement 
of support orders from nations that do not meet 
the definition of “foreign country” may be en- 
forceable under the doctrine of comity. See 
Section 104 [T.C.A. § 36-5-2103]. 

Subsections (6) “foreign support order,” (7) 
“foreign tribunal,” and (12) “issuing foreign 
country” [subdivisions (6), (7) and (12)] set 
down parallel tracks for a foreign support or- 
der, foreign tribunal, and foreign issuing coun- 
try throughout the act. 

Subsection (17) “obligor,” and subsection (16) 
“obligee,” [subdivisions (17) and (16)] are de- 
nominated in the Convention as “debtor” and 
“creditor.” The terms inherently contain the 
legal obligation to pay or receive support, and 
implicitly refer to the individuals with a duty to 
support a child. “Obligor” includes an indi- 
vidual who is alleged to owe a duty of support 
as well as a person whose obligation has previ- 
ously been determined. The one-order system of 
UIFSA can succeed only if the respective obli- 
gations of support are adjusted as the physical 


36-5-2102 


possession of a child changes between parents 
or involves a third-party caretaker. This must 
be accomplished in the context of modification, 
and not by the creation of multiple orders 
attempting to reflect each changing custody 
scenario. Obviously this issue is of concern not 
only to interstate and international child-sup- 
port orders, but applies to intrastate orders as 
well. 

Subsection (18) “outside this state,” [subdivi- 
sion (18)] requires careful reading. This phrase 
is used in the act when the application of the 
provision is to be as broad as possible. Rather 
than limit the application of certain provisions 
of the act to other states, foreign countries as 
defined in subsection (5) [subdivision (5)], or 
even countries whose orders are entitled to 
comity under Section 104 [T.C.A. § 36-5-2103], 
all nations and political subdivisions are truly 
“outside this state.” For example, that term is 
found in Sections 316 through 18 [T.C.A. §§ 36- 
5-2316 — 36-5-2318], which allow a tribunal of 
this state to accept information or assistance 
from everywhere in the world (in the court’s 
discretion as to its effect). 

The definitions in subsections (23) “respond- 
ing state,” and (24) “responding tribunal,” [sub- 
divisions (23) and (24)] accommodate the direct 
filing of a petition under UIFSA without the 
intervention of an initiating tribunal. Both defi- 
nitions acknowledge the possibility that there 
may be a responding state and a responding 
tribunal in a situation where there is no initi- 
ating tribunal. Under current practice, the ini- 
tial application for services most often will be 
generated by a support enforcement agency or 
a central authority of a foreign country and 
sent to the appropriate support enforcement 
agency in the responding state. 

As discussed above in connection with sub- 
sections (5) through (7) [subdivisions (5)-(7)], 
the amended definition in subsection (26) 
“state,” [subdivision (26)] eliminates the legal 
fiction that a foreign country can be a state of 
the United States, and clarifies and imple- 
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ments the purpose of the act to enforce an 
international support order under state law. In 
UIFSA (2008), the term clearly is intended to 
refer only to a state of the United States or to 
other designated political entities subject to 
federal law. 

The vast bulk of child support establishment, 
enforcement, and modification in the United 
States is performed by the state Title IV-D 
agencies. See Part IV-D, Social Security Act, 42 
U.S.C. § 651 et seq. Subsection (27) “support 
enforcement agency,” [subdivision (27)] in- 
cludes not only those entities, but also any 
other state or local governmental entities, or 
private agencies acting under contract with 
such agencies, charged with establishing or 
enforcing child support. A private agency falls 
within the definition of a support enforcement 
agency only as an outsource of a Title IV-D 
agency or specifically identified as such under 
Section 103 [T.C.A. § 36-5-2102]. 

Subsection (28) “support order” [subdivision 
(28)] is another definition that requires more 
careful reading than might be immediately 
clear. Virtually every financial aspect of a sup- 
port order regarding child support or spousal 
support is covered. Throughout the act “support 
order” means both “child support” and “spousal 
support.” “Child support” is used when the 
provision applies only to support for a child. 
The single provision applicable solely to spou- 
sal support is Section 211 [T.C.A. § 36-5-2211]. 
Other forms of support that might be classified 
as “family support,” are not dealt with by 
UIFSA. 

Subsection (29) “tribunal,” [subdivision (29)] 
takes into account that a number of states have 
delegated various aspects of child-support es- 
tablishment and enforcement to quasi-judicial! 
bodies and administrative agencies. The term 
accounts for the breadth of state variations in 
dealing with support orders. This usage is stan- 
dard in the child-support enforcement commu- 
nity; private practitioners who, only rarely, are 
involved in such cases may still find the term 
unfamiliar. 


36-5-2102. State tribunal and support enforcement agency. 


(a) The chancery, circuit, juvenile, and any courts exercising domestic 
relations jurisdiction under any enactment of the general assembly, and the 
department of human services when, pursuant to a state or federal law, the 
department is acting in its capacity as the Title IV-D child support enforcement 
agency of the state to carry out administrative support establishment or 
support enforcement actions or when adjudicating administrative appeals 
involving the Title IV-D child support program, are the tribunals of this state. 

(b) The department of human services is the support enforcement agency of 


this state. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 
Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
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§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 


_ provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
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the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Subsection (a) provides for the identification 
of the tribunal or tribunals to be charged with 
the application of this act. 

Subsection (b) performs the same function for 
the support enforcement agency or agencies. By 
its terms it indicates the legislature may des- 
ignate more than one entity as authorized to 
enforce a support order, including a private 
agency. To clarify, federal law and regulations 


h require that each state designate a “single and 


separate organizational unit” as the state 
agency that is charged with administration of 
the state plan and is authorized, and funded 
under Title IV-D of the Social Security Act. 


| Known throughout the United States as the as 
| the “IV-D agency,” it may delegate any of its 
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functions to another state or local agency or 
may purchase services from any person or pri- 
vate agency. The IV-D agency, however, retains 
responsibility for ensuring compliance with the 
Title IV-D state plan. Moreover, by virtue of the 
receipt of a federal subsidy, the agency is sub- 
ject to federal regulations. The legislature may 
also decide to provide services unrelated to, or 
not funded by the Title IV-D system. For ex- 
ample, the state legislature could identify (and 
fund) a private agency authorized to enforce a 
spousal-support order not involving child sup- 
port, or could fund a public defender system to 
provide counsel for indigent defendants in IV-D 
cases. 


(a) Remedies provided by parts 20-29 of this chapter are cumulative and do 
not affect the availability of remedies under other law, or the recognition of a 
_ foreign support order on the basis of comity. 
(b) Parts 20-29 of this chapter do not: 

(1) Provide the exclusive method of establishing or enforcing a support 


order under the law of this state; or 


(2) Grant a tribunal of this state jurisdiction to render judgment or issue 
an order relating to child custody or visitation in a proceeding under parts 


20-29 of this chapter. 


History. 
Acts 2010, ch. 901, § 1; 2011, ch. 55, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


The existence of procedures for interstate 
establishment, enforcement, or modification of 
Support or a determination of parentage in 
UIFSA does not preclude the application of the 
general law of the forum. Even if the parents 
live in different states, for example, a petitioner 


may decide to file an original proceeding for 
child support (and most likely for other relief as 
well) directly in the state of residence of the 
respondent and proceed under that forum’s 
generally applicable support law. In so doing, 
the out-of-state petitioner submits to the per- 
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sonal jurisdiction of the forum and, for the most 
part, is unaffected by UIFSA. Once a child- 
support order has been issued, this option is no 
longer available to interstate parties. Under 
UIFSA, a state may not permit a party to 
proceed to obtain a second support order; 
rather, in further litigation the tribunal must 
apply the act’s provisions for enforcement of an 
existing order and limit modification to the 
strict standards of UIFSA. 

This section facilitates the recognition and 
enforcement of a support order from a nation 
state that is entitled to have its orders recog- 
nized by comity, but is not a “foreign country” 
under Section 102(5) [T.C.A. § 36-5-2101(5)). 
The insertion of the term “foreign support or- 
der” to replace “support order of a foreign 
country or political subdivision” in subsection 
(a) helps clarify application of “comity” for sup- 
port enforcement cases. In UIFSA, four types of 
nation states are defined as “foreign countries”: 
(1) Convention countries; (2) countries with 
bilateral agreements with the federal govern- 
ment; (3) countries with bilateral agreements 
with particular states; and (4) countries with 
similar support laws. However, orders of coun- 
tries that do not fall within this definition may 
nevertheless be enforced under “comity”. Ap- 
plying comity to enforce a support order of a 
tribunal of another nation state intends cour- 
tesy and good will, and extends due regard for 
the legislative, executive, and judicial acts of 
another nation which is not a “foreign country” 
as defined in Section 102 [T.C.A. § 36-5-2101]). 

Although the determination by the United 
States Department of State that a foreign na- 
tion is a reciprocating country is binding on all 
states, recognition of a support order through 
comity is dependent on the law of each state. 
The reference to “remedies under other law” is 
intended to recognize the principle of comity as 
developed in the forum state by statutory or 
common law, rather than to create a substan- 
tive right independent of that law. 

Subsection (b)(1) [subdivision (b)(1)] gives 
notice that UIFSA is not the only means for 
establishing or enforcing a support order with 
an interstate aspect. A potential child-support 
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obligee may voluntarily submit to the jurisdic- 
tion of another state to seek the full range of 
desired relief under the law of that state using 
intrastate procedures, rather than resorting to 
the interstate procedure provided by UIFSA. A 
nonresident married parent may choose to file a 
proceeding in the forum state for dissolution of 
the marriage, including property division and 
spousal support, and in conjunction seek an 
order regarding child custody and visitation 
and child support. A parent may submit to the 
jurisdiction of another state for a determina- 
tion of parentage and child support. A support 
order resulting from each of these scenarios 
implicates UIFSA. Invariably the issuing tribu- 
nal will have continuing, exclusive jurisdiction 
over its controlling child support or spousal- 
support order as provided by Sections 205, 207, 
and 211 [T.C.A. §§ 36-5-2205, 36-5-2207, 36-5- 
2211], infra, with all of the attendant applica- 
tion of the act to those orders. Likewise, the 
order or judgment of another state can be 
enforced without the necessity of registration 
under UIFSA by resort to other post-judgment 
enforcement remedies, such as lien, levy, execu- 
tion, and filing claims in probate or bankruptcy 
actions. 

On the other hand, subsection (b)(2) [subdi- 
vision (b)(2)] makes clear that jurisdiction to 
establish child custody and visitation orders is 
distinct from jurisdiction for child-support or- 
ders. For the former, jurisdiction generally 
rests on the child’s connection with the state 
rather than personal jurisdiction over the re- 
spondent. See UCCJEA § 201; May v. Ander- 
son, 345 U.S. 528 (1953) (Frankfurter, J., con- 
curring). Under the Supreme Court’s case law, 
jurisdiction to establish a child-support order 
requires personal jurisdiction over the respon- 
dent. See Kulko v. Superior Court, 4386 U.S. 84 
(1978). If the child-support order is sought 
under the authority of UIFSA, the most impor- 
tant aspect of this rule is that a child-support 
obligee utilizing the provisions of UIFSA to 
establish child support across state lines sub- 
mits to jurisdiction for child support only, and 
does not submit to the jurisdiction of the re- 
sponding state with regard to child custody or 
visitation. 


36-5-2104. Application of parts 21-27 of this chapter to resident of 
foreign country and foreign support proceeding. 


(a) A tribunal of this state shall apply parts 21-26 of this chapter and, as 
applicable, part 27 of this chapter, to a support proceeding involving: 


(1) A foreign support order; 
(2) A foreign tribunal; or 


(3) An obligee, obligor, or child residing in a foreign country. 
(b) A tribunal of this state that is requested to recognize and enforce a 
support order on the basis of comity may apply the procedural and substantive 
provisions of parts 21-26 of this chapter. 
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(c) Part 27 of this chapter applies only to a support proceeding under the 
Convention. In such a proceeding, if a provision of part 27 of this chapter is 
_ inconsistent with parts 21-26 of this chapter, then part 27 of this chapter 
- controls. 


| History. 


Acts 2010, ch. 901, § 1. 


- Compiler’s Notes. 


Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Four distinct entities are defined as a “for- 
eign country” with tribunals that enter a “for- 
eign support order.” See Section 102(5) [T.C.A. 
§ 36-5-2101(5)]. With regard to the three types 
of proceedings identified in subsection (a), all of 
the provisions in this act in Articles 1 through 6 


[parts 21-26] apply. Note, however, that under 


subsection (c), only one of these, a country “in 
which the Convention is in force with respect to 


the United States,” see Section 102(5)(D) 
 {(T.C.A. § 36-5-2101(5)(D)], will be subject to 


Article 7 [part 27] as well as to Articles 1 


_ through 6 [parts 21-26]. Thus, a support order 
_ from one of these countries may require special 


attention. After the Convention comes into 
force in the United States, a body of case law 
may develop if it becomes necessary to resolve 
unanticipated differences between this act and 
the Convention. As this extensive commentary 


and the many cross references to provisions of 
the Convention indicate, significant efforts 
have been made to avoid any such conflicts. 

Under subsection (b) a tribunal of this state 
may apply principles of comity if appropriate to 
recognize a support order from a foreign nation 
state that does not fit the definition of a “foreign 
country,” see Section 102(5)(A)-(D) [T.C.A. § 36- 
5-2101(5)(A)-(D)], supra. 

Subsection (c) resolves that if terms of the 
Convention and the terms of this act, including 
Article 7 [part 27], are in conflict, the provision 
of the Convention controls. With regard to the 
other three statutory definitions of a “foreign 
country,” all the terms, this act in articles 1 
through 6 [parts 1-6] control. After the Conven- 
tion comes into force in the United States, a 
body of case law may develop to resolve unan- 
ticipated differences between this act and the 
Convention. 


PART 22 


UNIFORM INTERSTATE FAMILY SUPPORT ACT — 
JURISDICTION 


36-5-2201. Bases for jurisdiction over nonresident. 


(a) In a proceeding to establish or enforce a support order or to determine 
parentage of a child, a tribunal of this state may exercise personal jurisdiction 
Over a nonresident individual or the individual’s guardian or conservator if: 

(1) The individual is personally served with notice within this state; 

(2) The individual submits to the jurisdiction of this state by consent in a 
record, by entering a general appearance, or by filing a responsive document 
having the effect of waiving any contest to personal jurisdiction; 

(3) The individual resided with the child in this state; 

(4) The individual resided in this state and provided prenatal expenses or 


support for the child; 


(5) The child resides in this state as a result of the acts or directives of the 
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individual; 
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: 


(6) The individual engaged in sexual intercourse in this state and the 
child may have been conceived by that act of intercourse; 
(7) The individual asserted parentage of a child in the putative father 
registry maintained in this state by the department of children’s services; or 
(8) There is any other basis consistent with the constitutions of this state 
and the United States for the exercise of personal jurisdiction. | 
(b) The bases of personal jurisdiction set forth in subsection (a) or in any 
other law of this state may not be used to acquire personal jurisdiction for a 
tribunal of this state to modify a child support order of another state unless the 


requirements of § 36-5-2611 are met, or, in the case of a foreign support order, © 


unless the requirements of § 36-5-2615 are met. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 


citing the effective date, which shall occur no — 


later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


Analysis 


1. Application. 
2. Construction With Other Sections. 
3. Federal Preemption. 


1. Application. 

T.C.A. § 36-5-2202 is not applicable to ac- 
tions to modify out-of-state orders; it is appli- 
cable, however, to actions in which long-arm 
personal jurisdiction is acquired via T.C.A. 
§ 36-5-2201 to establish, enforce, or modify 
Tennessee support orders. Letellier v. Letellier, 
40 S.W.3d 490, 2001 Tenn. LEXIS 255, 90 
A.L.R.5th 707 (Tenn. 2001). 

Tennessee courts have subject matter juris- 
diction to modify support orders issued by other 
states only when T.C.A. § 36-5-2611(a) has 
been satisfied. Letellier v. Letellier, 40 S.W.3d 
490, 2001 Tenn. LEXIS 255, 90 A.L.R.5th 707 
(Tenn. 2001). 


2. Construction With Other Sections. 

While T.C.A. § 36-5-2202 is not applicable to 
actions to modify out-of-state orders, it is appli- 
cable to actions in which long-arm personal 
jurisdiction is acquired via T.C.A. § 36-5-2201 
to establish, enforce, or modify Tennessee sup- 
port orders. Letellier v. Letellier, 40 S.W.3d 490, 
2001 Tenn. LEXIS 255, 90 A.L.R.5th 707 (Tenn. 
2001). 


3. Federal Preemption. 

The jurisdictional provisions of the Federal 
Full Faith and Credit for Child Support Orders 
Act (FFCCSOA, 28 U.S.C. § 1738B) do not 
conflict with the Tennessee Uniform Interstate 
Family Support Act (UIFSA, this act, T.C.A. 
§ 36-5-2001 et seq.), and therefore, UIFSA is 
not preempted by federal law. Letellier v. Le- 
tellier, 40 S.W.3d 490, 2001 Tenn. LEXIS 255, 
90 A.L.R.5th 707 (Tenn. 2001). 


COMMENTS TO OFFICIAL TEXT 


General Jurisdictional Principle: Sec- 
tions 201 and 202 [T:C.A. §§ 36-5-2201 and 
36-5-2202] contain what is commonly described 
as long-arm jurisdiction over a nonresident 
respondent for purposes of establishing a sup- 
port order or determining parentage. Read to- 
gether, subsections (a) and (b) provide the basic 


jurisdictional rules established by the act for 
interstate application of a support order, and 
are designed to be as broad as is constitution- 
ally permissible. To sustain enforceability of a 
family support order in the United States the 
tribunal must be able to assert personal juris- 
diction over the parties. See Estin v. Estin, 334 
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U.S. 541, 68 S. Ct. 1213, 92 L. Ed. 1561 (1948), 
and Vanderbilt v. Vanderbilt, 354 U.S. 416, 77 
S. Ct. 1860, 1 L. Ed. 2d 1456 (1957) (spousal 
support); Kulko v. Superior Court, 436 U.S. 84, 
98 S. Ct. 1690, 56 L. Ed. 2d 132 (1978) (child 
support). 

Long-arm Provisions: Inclusion of this 
long-arm provision in this interstate act is 
justified because residents of two separate 
states are involved in the litigation, both of 
whom must be subject to the personal jurisdic- 
tion of the forum. Thus, the case has a clear 
interstate aspect, despite the fact that the sub- 
stantive and procedural law of the forum state 
is applicable to a lawsuit in what is a one-state 
case. This rationale is sufficient to invoke addi- 
tional UIFSA provisions in an otherwise intra- 
state proceeding. See Sections 202, 316, and 
318 [T.C.A. §§ 36-5-2202, 36-5-2316, 36-5- 
2318], as pertaining to special rules of evidence 
and discovery for UIFSA cases. The intent is to 
ensure that every enacting state has a long- 
arm statute that is as broad as constitutionally 
permitted. 

In situations in which the long-arm statute 
can be satisfied, the petitioner (either the obli- 
gor or the obligee) has two options: (1) utilize 
the long-arm statute to obtain personal juris- 
diction over the respondent, or, (2) initiate a 
two-state proceeding under the succeeding pro- 
visions of UIFSA seeking to establish a support 
order in the respondent’s state of residence. Of 
course, a third option is also available that does 
not implicate UIFSA; a petitioner may initiate 
a proceeding in the respondent’s state of resi- 
dence by filing a proceeding to settle all issues 
between the parties in a single proceeding. 

Under RURESA, multiple support orders af- 
fecting the same parties were commonplace. 
UIFSA created a structure designed to provide 
for only one support order at a time. The new 
one-order regime is facilitated and combined 
with a broad assertion of personal jurisdiction 
under this long-arm provision. The frequency of 
a two-state procedure involving the participa- 
tion of tribunals in both states has been sub- 
stantially reduced by the introduction of this 
long-arm statute. 

Subsection by subsection analyses: Subsec- 
tions (1) through (8) [subdivisions (a)(1)-(8)] are 
derived from a variety of sources, including the 
Uniform Parentage Act (1973) § 8, Texas Fam- 
ily Code § 102.011, and New York Family 
Court Act § 154. 

Subsection (1) [subdivision (a)(1)] codifies the 


holding of Burnham v. Superior Court, 495 U.S. 


604 (1990), which reaffirms the constitutional 
validity of asserting personal jurisdiction based 
on personal service within a state. 

Subsection (2) [subdivision (a)(2)] expresses 
the principle that a nonresident party concedes 
personal jurisdiction by seeking affirmative re- 
lief or by submitting to the jurisdiction by 
answering or entering an appearance. How- 
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ever, the power to assert jurisdiction over an 
issue involving child support under the act does 
not necessarily extend the tribunal’s jurisdic- 
tion to other matters. As noted above, family 
law is rife with instances of bifurcated jurisdic- 
tion. For example, a tribunal may have juris- 
diction to establish a child-support order based 
on personal jurisdiction over the obligor under 
Section 201 [T.C.A. § 36-5-2201], but lack ju- 
risdiction over child custody, which is a matter 
of status adjudication usually based on the 
home state of the child. 

Subsections (3) through (6) [subdivisions 
(a)(3)-(6)] identify specific fact situations justi- 
fying the assertion of long-arm jurisdiction over 
a nonresident. Each provides an appropriate 
affiliating nexus for such an assertion, when 
judged on a case-by-case basis with an eye on 
procedural and substantive due process. Fur- 
ther, each subsection [subdivision] does contain 
a possibility that an overly literal construction 
of the terms of the statute will overreach due 
process. For example, subsection (3) [subdivi- 
sion (a)(3)] provides that long-arm jurisdiction 
to establish a support order may be asserted if 
“the individual resided with the child in this 
state.” The typical scenario contemplated by 
the statute is that the parties lived as a family 
unit in the forum state, separated, and one of 
the parents subsequently moved to another 
state while the other parent and the child 
continued to reside in the forum. No time frame 
is stated for filing a proceeding; this is based on 
the fact that the absent parent has a support 
obligation that extends for at least the minority 
of the child (and longer in some states). 

On the other hand, suppose that the two 
parents and their child lived in State A for 
many years and then decided to move the 
family to State B to seek better employment 
opportunities. Those opportunities did not ma- 
terialize and, after several weeks or a few 
months of frustration with the situation, one of 
the parents returned with the child to State A. 
Under these facts, a tribunal of State A may 
conclude it has long-arm jurisdiction to estab- 
lish the support obligation of the absent parent. 
But, suppose that the family’s sojourn in State 
B lasted for many years, and then one parent 
unilaterally decides to return to State A. It is 
reasonable to expect that a tribunal will con- 
clude that assertion of personal jurisdiction 
over the absent parent immediately after the 
return based on subsection (3) [subdivision 
(a)(3)] would offend due process. Note the pro- 
visions of UIFSA are available to the returning 
parent to establish child support in State B, 
and that state will have long-arm jurisdiction 
to establish support binding on the moving 
parent under Section 201 [T.C.A. § 36-5-2201]). 
See also Section 204 [T.C.A. § 36-5-2204] for 
the resolution of simultaneous proceedings pro- 
vided by the act. 

The factual situations catalogued in the first 
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seven subsections are appropriate and consti- 
tutionally acceptable grounds upon which to 
exercise personal jurisdiction over an indi- 
vidual. Subsection (7) [subdivision (a)(7)] is 
bracketed because not all states maintain pu- 
tative father registries. 

Finally, subsection (8) [subdivision (a)(8)] 
tracks the broad, catch-all provisions found in 
many state statutes, including Cal. Civ. Proc. 
Code § 410.10 (1973), and Tex. Family Code 
§ 102.011. Note, however, that the California 
provision, standing alone, was found to be in- 
adequate to sustain a child-support order un- 
der the facts presented in Kulko v. Superior 
Court, 486 U.S. 84 (1978). 

Limit on Asserting Long-arm Jurisdic- 
tion to Modify Child-Support Order: Sub- 
section (b) elaborates on the principle by pro- 
viding that modification of an existing child- 
support order goes beyond the usual rules of 
personal jurisdiction over the parties. Amended 
in UIFSA (2001), subsection (b) makes clear 
long-arm personal jurisdiction over a respon- 
dent, standing alone, is not sufficient to grant 
subject matter jurisdiction to a responding tri- 
bunal of the state of residence of the petitioner 
for that tribunal to modify an existing child- 
support order. See the extended commentaries 
to Sections 609 through 616 [T.C.A. §§ 36-5- 
2609 — 36-5-2616]. The limitations on modifi- 
cation of a child-support order provided by 
Section 611 [T.C.A. § 36-5-2611] must be ob- 
served irrespective of the existence of personal 
jurisdiction over the parties. 

For tribunals of the United States, these 
sections integrate the concepts of personal ju- 
risdiction and its progeny, continuing jurisdic- 
tion, and controlling orders. Note that the long- 
arm provisions of UIFSA (1992) were originally 
written with only domestic cases in mind. If the 
tribunal of a state has personal jurisdiction 
over an individual residing in another state (or, 
by implication, a foreign country), the applica- 
tion of local law is entitled to recognition and 
enforcement. See Full Faith and Credit for 
Child Support Orders Act, a.k.a. FFCCSOA, 28 
U.S.C. § 1738B. Integrating this federal law 
based on the Constitution with the statutory 
rule of subject matter jurisdiction for modifica- 
tion of an existing child-support order is a 
major accomplishment of UIFSA. Obviously, 
the federal act is applicable to a child-support 
order issued by a state tribunal, but is not 
applicable to a foreign support order. Nor does 
FFCCSOA in any way affect a foreign country, 
which will apply its local law of recognition, 
enforcement, and modification to a child-sup- 
port order originating from a state of the 
United States. When the Convention enters 
into force, the integration of UIFSA and the law 
of some foreign countries will be international 
in scope. At that time the jurisdictional rules of 
all concerned become significantly more com- 
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plex. See Section 708 [T.CA. § 36-5-2708]. 
Nonetheless, it seems likely the complexity will 
be more theoretical than actually troublesome. 

Applicability of Long-Arm Jurisdiction 
to Spousal Support: Although this long-arm 
statute applies to a spousal-support order, al- 
most all of the specific provisions of this section 
relate to a child-support order or a determina- 
tion of parentage. This derives from the fact 
that the focus of UIFSA is primarily on child 
support. Only subsections (1), (2), and (8) [sub- 
divisions (a)(1), (2), and (8)] are applicable to an 
action for spousal support asserting long-arm 
jurisdiction over a nonresident. The first two 
subsections [subdivisions] are wholly noncon- 
troversial insofar as an assertion of personal 
jurisdiction is concerned. Moreover, as a prac- 
tical matter, an assertion of personal jurisdic- 
tion under UIFSA will almost always also yield 
jurisdiction over all matters to be decided be- 
tween the spouses, including division of prop- 
erty on divorce. Thus, the most obvious possible 
basis for asserting long-arm jurisdiction over 
spousal support, i.e., “last matrimonial domi- 
cile,” is not included in Section 201 [T.C.A. 
§ 36-5-2201] to avoid the potential problem of 
another instance of bifurcated jurisdiction. 
This restraint avoids a situation in which 
UIFSA would arguably grant long-arm jurisdic- 
tion for a spousal-support order when the fo- 
rum state has no correlative statute for prop- 
erty division in divorce. 

Potential Application of Long-arm Ju- 
risdiction to Foreign Support Order: If the 
facts of a case warrant, whether in an inter- 
state or an international context, a state tribu- 
nal shall apply long-arm jurisdiction to estab- 
lish a support order without regard to the 
physical location or residence of a party outside 
the United States. Interestingly, under certain 
fact situations involving a request to recognize 
and enforce or modify a foreign support order, a 
state tribunal may be called upon to determine 
the applicability of long-arm jurisdiction under 
UIFSA to the facts of the case in order to decide 
the enforceability of the foreign support order. 

For example, a challenge to a request for 
enforcement of a foreign support order may be 
made by a respondent based on an allegation 
that the foreign issuing tribunal lacked per- 
sonal jurisdiction over the respondent. A re- 
spondent may acknowledge that the obligee or 
the child resides in France, and that a French 
tribunal issued a support order. But, in the 
Kulko decision the Court accepted the respon- 
dent’s allegation that under the state law then 
available there was no nexus between himself 
and California and therefore no personal juris- 
diction over him as required by the opinion. 
From the perspective of the French tribunal 
under the facts above, an asserted lack of 
personal jurisdiction is of no consequence. Un- 
der the law of France, like the law of virtually 
all other foreign nations, the child-based juris- 
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diction stemming from the residence of the 


obligee or child is sufficient to sustain a child- 
support order against the noncustodial parent. 
But, meshing the world-wide system of child- 


_ based jurisdiction with the U.S. requirement of 


in personam jurisdiction presented an easily 
resolved challenge to the drafters of the new 
Hague Maintenance Convention. 

Thus, under the Convention, a state tribunal 
may be called upon to determine whether the 
facts underlying the support order would have 
provided the issuing foreign tribunal with per- 
sonal jurisdiction over the respondent under 
the standards of this section. In effect, the 


_ question is whether the foreign tribunal would 


have been able to exercise jurisdiction in accor- 
dance with Section 201 [T.C.A. § 36-5-2201]. 
The foregoing fact situation illustrates that it is 
for the state tribunal to determine if the order 
of the French tribunal would have complied 
with UIFSA Section 201 [T.C.A. § 36-5-2201] 


on the facts of the case. If so, the foreign 


support order is entitled to recognition and 
enforcement. For example, the facts of the case 


_ may show that the father lived with the child in 


France, supported the mother or child in 


France, or perhaps was responsible for, or 
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agreed to the movement of the child to France. 

On the other hand, if the issuing French 
tribunal would have lacked personal jurisdic- 
tion over the respondent if Section 201 [T.C.A. 
§ 36-5-2201] had been applicable, the support 
order cannot be enforced because there was no 
nexus between France and the respondent. The 
United States will make a reservation to Con- 
vention article 20, declining to recognize or 
enforce a foreign support order on child-based 
jurisdiction founded solely on the location or 
residence of the obligee or the child in the 
foreign country. 

Interestingly, if the responding state tribunal 
finds the French tribunal lacked personal juris- 
diction over the respondent, additional action 
may be taken. In a Convention case, the re- 
sponding state tribunal may establish a child- 
support order if it has personal jurisdiction over 
the respondent without requesting a separate 
application for establishment of a new order. 

Related to Convention: art. 2. Scope; art. 
19. Scope of the chapter; art. 20. Bases for 
recognition and enforcement; art. 32. Enforce- 
ment under internal law; art. 62. Reservations. 


36-5-2202. Duration of personal jurisdiction. 


Personal jurisdiction acquired by a tribunal of this state in a proceeding 
- under parts 20-26 of this chapter or other law of this state relating to a support 
order continues as long as a tribunal of this state has continuing, exclusive 
' jurisdiction to modify its order or continuing jurisdiction to enforce its order as 
' provided by 8§ 36-5-2205, 36-5-2206 and 36-5-2211. 


History. 
Acts 2010, ch. 901, § 1. 


- Compiler’s Notes. 


Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 


’ Acts 2010, ch. 901, § 1, upon completion of the 


provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 


» provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


It is a useful legal truism after a tribunal of a 
state issues a support order binding on the 


. parties, which must be based on personal juris- 
_ diction by virtue of Kulko v. Superior Court, 436 


U.S. 84 (1978) and Vanderbilt v. Vanderbilt, 354 
U.S. 416 (1957), jurisdiction in personam con- 


_tinues for the duration of the support obligation 
absent the statutorily specified reasons to ter- 
/Minate the order. The rule established by 


UIFSA is that the personal jurisdiction neces- 


' Sary to sustain enforcement or modification of 


: 


an order of child support or spousal support 
persists as long as the order is in force and 


effect, even as to arrears, see Sections 205-207, 
211 [T.C.A. §§ 36-5-2205 — 36-5-2207, 36-5- 
2211], infra. This is true irrespective of the 
context in which the support order arose, e.g., 
divorce, UIFSA support establishment, parent- 
age establishment, modification of prior con- 
trolling order, etc. Insofar as a child-support 
order is concerned, depending on specific fac- 
tual circumstances a distinction is made be- 
tween retaining continuing, exclusive jurisdic- 
tion to modify an order and having continuing 
jurisdiction to enforce an order, see Sections 205 
and 206 [T.C.A. §§ 36-5-2205 and 36-5-2206], 
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infra. Authority to modify a spousal-support 
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tribunal, Section 211 [T.C.A. § 36-5-2211], in- 


order is permanently reserved to the issuing fra. 


36-5-2203. Initiating and responding tribunal of state. 


Under parts 20-26 of this chapter, a tribunal of this state may serve as an 
initiating tribunal to forward proceedings to a tribunal of another state, and as | 
a responding tribunal for proceedings initiated in another state or a foreign 


country. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


This section identifies the two roles a tribu- 
nal of the forum may serve: acting as either an 
initiating or a responding tribunal. See Sec- 
tions 304 and 305 [T.C.A. §§ 36-5-2304 and 
36-5-2305] for the duties and powers of the 
tribunal in each of these capacities. Under 
UIFSA, a tribunal may serve as a responding 
tribunal even when there is no initiating tribu- 
nal. This accommodates the direct filing of a 
proceeding in a responding tribunal by a non- 


resident of the forum, whether residing in a 
state or anywhere else in the world. Note, 
however, that the section does not deal with 


whether an initiating tribunal of a state may | 


forward a proceeding to a tribunal in a foreign 


country, which may be left to the individual — 


support enforcement agency. 
Related to Convention: art. 2. Scope; art. 
37. Direct requests to competent authorities. 


36-5-2204. Simultaneous proceedings. 


(a) A tribunal of this state may exercise jurisdiction to establish a support | 


order if the petition or comparable pleading is filed after a pleading is filed in 
another state or a foreign country only if: 


(1) The petition or comparable pleading in this state is filed before the — 


expiration of the time allowed in the other state or the foreign country for 
filing a responsive pleading challenging the exercise of jurisdiction by the 


other state or the foreign country; 


(2) The contesting party timely challenges the exercise of jurisdiction in | 


the other state or the foreign country; and 
(3) If relevant, this state is the home state of the child. 


(b) A tribunal of this state may not exercise jurisdiction to establish a | 


support order if the petition or comparable pleading is filed before a petition or 
comparable pleading is filed in another state or a foreign country if: 


(1) The petition or comparable pleading in the other state or foreign — 


country is filed before the expiration of the time allowed in this state for 
filing a responsive pleading challenging the exercise of jurisdiction by this 


state; 


(2) The contesting party timely challenges the exercise of jurisdiction in 


this state; and 
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(3) If relevant, the other state or foreign country is the home state of the 


child. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
_ provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Under the one-order system established by 
UIFSA, it was necessary to provide a procedure 
to eliminate the multiple orders so common 
under RURESA and URESA. This requires 
cooperation between, and deference by, state 
_ tribunals in order to avoid issuance of compet- 
_ ing support orders. To this end, tribunals are 
- expected to take an active role in seeking out 
information about support proceedings in an- 
_ other state or foreign country concerning the 
same child. Depending on the circumstances, 
_ one of the two tribunals considering the same 
support obligation should decide to defer to the 
_ other. The inclusion of a foreign country in this 
investigation facilitates the goal of a “one-order 
world” for a support obligation. 

UIFSA (1992) took a significant departure 


from the approach adopted by the UCCJA 
(1986) (“first filing”), by choosing the “home 
state of the child” as the primary factual basis 
for resolving competing jurisdictional disputes. 
Not coincidentally, this had previously been the 
choice for resolving jurisdiction conflicts of the 
federal Parental Kidnapping Prevention Act, 
28 U.S.C. Section 1738A (1980). Given the 
pre-emptive nature of the PKPA, and the pos- 
sibility that custody and support will both be 
involved in some cases, the PKPA/UIFSA choice 
for resolving disputes between competing juris- 
dictional assertions was followed in 1997 by the 
decision of NCCUSL to replace the UCCJA with 
the UCCJEA. If the child has no home state, 
however, “first filing” will control. 


_ 36-5-2205. Continuing, exclusive jurisdiction to modify child support 


order. 


(a) A tribunal of this state that has issued a child support order consistent 
with the law of this state has and shall exercise continuing, exclusive 
jurisdiction to modify its child support order if the order is the controlling order 


and: 


(1) At the time of the filing of a request for modification this state is the 
residence of the obligor, the individual obligee, or the child for whose benefit 


the support order is issued; or 


(2) Even if this state is not the residence of the obligor, the individual 
obligee, or the child for whose benefit the support order is issued, the parties 
consent in a record or in open court that the tribunal of this state may 
continue to exercise jurisdiction to modify its order. 

(b) A tribunal of this state that has issued a child support order consistent 
with the law of this state may not exercise continuing, exclusive jurisdiction to 


modify the order if: 


(1) All of the parties who are individuals file consent in a record with the 
tribunal of this state that a tribunal of another state that has jurisdiction 
over at least one of the parties who is an individual or that is located in the 
state of residence of the child may modify the order and assume continuing, 


exclusive jurisdiction; or 
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(2) Its order is not the controlling order. 

(c) If a tribunal of another state has issued a child support order pursuant 
to the Uniform Interstate Family Support Act or a law substantially similar to 
that Act which modifies a child support order of a tribunal of this state, 
tribunals of this state shall recognize the continuing, exclusive jurisdiction of 
the tribunal of the other state. 

(d) A tribunal of this state that lacks continuing, exclusive jurisdiction to 
modify a child support order may serve as an initiating tribunal to request a 
tribunal of another state to modify a support order issued in that state. 

(e) A temporary support order issued ex parte or pending resolution of a 
jurisdictional conflict does not create continuing, exclusive jurisdiction in the 


issuing tribunal. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Loss of Jurisdiction. 

Pursuant to T.C.A. § 36-5-2205(a)(1), the 
District of Columbia, which is considered a 
state under the Uniform Interstate Family 
Support Act (UIFSA, T.C.A. § 36-5-2001 et 


seq.), lost continuing exclusive jurisdiction 
when the father, mother and son were no longer 
residents of that state. Letellier v. Letellier, 40 
S.W.3d 490, 2001 Tenn. LEXIS 255, 90 
A.L.R.5th 707 (Tenn. 2001). 


COMMENTS TO OFFICIAL TEXT 


This section is perhaps the most crucial pro- 
vision in UIFSA. Consistent with the precedent 
of the federal PARENTAL KIDNAPPING PRE- 
VENTION ACT, 28 U.S.C. § 1738A, except in 
very narrowly defined circumstances the issu- 
ing tribunal retains continuing, exclusive juris- 
diction over a child-support order, commonly 
known as CEJ. First introduced by UIFSA in 
1992, this principle is in force and widely ac- 
cepted in all states. Indeed CEJ is fundamental 
to the principle of 
one-child-support-order-at-a-time. 

As long as one of the individual parties or the 
child continues to reside in the issuing state, 
and as long as the parties do not agree to the 
contrary, the issuing tribunal has continuing, 
exclusive jurisdiction over its child-support or- 
der—which in practical terms means that it 
may modify its order. The statute takes an 
even-handed approach. The identity of the 
party remaining in the issuing state—obligor or 
obligee—does not matter. Indeed, if the indi- 


vidual parties have left the issuing state but 
the child remains behind, CEJ remains with 
the issuing tribunal. Even if the parties and the 
child no longer reside in the issuing state, the 
support order continues in existence and is 
fully enforceable unless and until a modifica- 
tion takes place in accordance with the require- 
ments of Article 6 [part 6], infra. Note, however, 
that the CEJ of the issuing tribunal over a 
spousal-support order is permanent, see Sec- 
tion 211 [T.C.A. § 36-5-2211], infra. 
Subsection (a)(1) [subdivision (a)(1)] states 
the basic rule, and subsection (a)(2) [subdivi- 
sion (a)(2)] states an exception to that rule. 
First, the time to measure whether the issuing 
tribunal has continuing, exclusive jurisdiction 
to modify its order, or whether the parties and 
the child have left the state, is explicitly stated 
to be at the time of filing a proceeding to modify 
the child-support order. Second, the term in 
subsection (a)(1) [subdivision (a)(1)] “is the resi- 
dence” makes clear that any interruption of 
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residence of a party between the date of the 
issuance of the order and the date of filing the 
request for modification does not affect jurisdic- 
tion to modify. Thus, if there is but one order, it 


_ is the controlling order in effect and enforceable 


throughout the United States, notwithstanding 
the fact that everyone at one time had left the 
issuing state. If the order is not modified during 
this time of mutual absence, a return to reside 
in the issuing state by a party or child imme- 
diately identifies the proper forum at the time 
of filing a proceeding for modification. Although 
the statute does not speak explicitly to the 
issue, temporary absence should be treated in a 
similar fashion. Temporary employment in an- 
other state may not forfeit a claim of residence 
in the issuing state. Of course, residence is a 
fact question for the trial court, keeping in 
mind that the question is residence, not 


~ domicile. 


From the beginning of the implementation of 
the CEJ principle, questions have been raised 
about why a tribunal may not modify its own 
order if the parties agree that it should do so 
even after the parties have left the state. The 
move of the parties and the child from the state 
may have been of a very short distance and, 
although the parties no longer reside in the 


issuing state, they may prefer to continue to 
_ have the child-support order be governed by the 


same issuing tribunal because they continue to 


_ have a strong affiliation with it. For example, 
' the child-support order may have been issued 
_ by a tribunal of Washington, D.C. Subsequently 
_ the obligee and child have moved to Virginia, 


the obligor now resides in Maryland, and per- 
haps one or both parties continue to be em- 
ployed in Washington. Subsection (a)(2) [subdi- 
vision (a)(2)] authorizes retention of CEJ by the 
issuing state when the parties reasonably may 


prefer to continue to deal with the issuing 


tribunal even though the state is “not the 
residence” of the parties or child as an excep- 
tion to the general rules of CEJ for modifica- 
tions of a support order. 

The other side of the coin follows logically. 
Just as subsection (a) defines the retention of 
continuing, exclusive jurisdiction, by clear im- 
plication the subsection also identifies how ju- 
risdiction to modify may be lost. That is, if all 


the relevant persons—the obligor, the indi- 


ALIMONY AND CHILD SUPPORT 


36-5-2206 


vidual obligee, and the child—have perma- 
nently left the issuing state, absent an agree- 
ment the issuing tribunal no longer has an 
appropriate nexus with the parties or child to 
justify the exercise of jurisdiction to modify its 
child-support order. Further, the issuing tribu- 
nal will have no current evidence readily avail- 
able to it about the factual circumstances of 
anyone involved, and the taxpayers of that 
state will have no reason to expend public funds 
on the process. Note, however, that the original 
order of the issuing tribunal remains valid and 
enforceable. That order is in effect not only in 
the issuing state, but also in those states in 
which the order has been registered. The order 
also may be registered and enforced in addi- 
tional states even after the issuing tribunal has 
lost its power to modify its order, see Sections 
601-604 [T.C.A. §§ 36-5-2601 — 36-5-2604], 
infra. In sum, the original order remains in 
effect until it is properly modified in accordance 
with the narrow terms of Sections 609-612 
[T.C.A. §§ 36-5-2609 — 36-5-2612], infra. 

Subsection (b)(1) [subdivision (b)(1)] explic- 
itly provides that the parties may agree in a 
record that the issuing tribunal should relin- 
quish its continuing, exclusive jurisdiction to 
modify so that a tribunal in another state may 
assume CEJ to modify the child-support order. 
It is believed that such consent seldom occurs 
because of the almost universal desire of each 
party to prefer his or her local tribunal. The 
principle that the parties should be allowed to 
agree upon an alternate forum if they so choose 
also extends to a situation in which all the 
parties and the child have left the issuing state 
and are in agreement that a tribunal of the 
state in which only the movant resides shall 
assume modification jurisdiction, see Section 
611 [T.C.A. § 36-5-2611]. 

Although subsections (a) and (b) identify the 
methods for the retention and the loss of con- 
tinuing, exclusive jurisdiction by the issuing 
tribunal, this section does not confer jurisdic- 
tion to modify on another tribunal. Modification 
requires that a tribunal have personal jurisdic- 
tion over the parties and meet other criteria as 
provided in Sections 609 through 615 [T.C.A. 
§§ 36-5-2609 — 36-5-2615], infra. 

Related to Convention: art. 18. Limit on pro- 
ceedings. 


36-5-2206. Continuing jurisdiction to enforce child support order. 


(a) A tribunal of this state that has issued a child support order consistent 
with the law of this state may serve as an initiating tribunal to request a 
tribunal of another state to enforce: 

(1) The order if the order is the controlling order and has not been 
modified by a tribunal of another state that assumed jurisdiction pursuant 
to the Uniform Interstate Family Support Act; or 

(2) A money judgment for arrears of support and interest on the order 
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accrued before a determination that an order of a tribunal of another state 


is the controlling order. 


(b) A tribunal of this state having continuing jurisdiction over a support 
order may act as a responding tribunal to enforce the order. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


This section is the correlative of the continu- 
ing, exclusive jurisdiction described in the pre- 
ceding section. It makes the relatively subtle 
distinction between the CEJ “to modify a sup- 
port order” established in Section 205 and the 
“continuing jurisdiction to enforce” established 
in this section. A keystone of UIFSA is that the 
power to enforce the order of the issuing tribu- 
nal is not “exclusive” with that tribunal. 
Rather, on request one or more responding 
tribunals may also exercise authority to enforce 
the order of the issuing tribunal. Secondly, 
under the one-order-at-a-time system, the va- 
lidity and enforceability of the controlling order 
continues unabated until it is fully complied 
with, unless it is replaced by a modified order 
issued in accordance with the standards estab- 
lished by Sections 609-616 [T.C.A. §§ 36-5- 
2609 — 36-5-2616]. That is, even if the indi- 


vidual parties and the child no longer reside in 
the issuing state, the controlling order remains 
in effect and may be enforced by the issuing 
tribunal or any responding tribunal without 
regard to the fact that the potential for its 
modification and replacement exists. 

Subsection (a) authorizes the issuing tribu- 
nal to initiate a request for enforcement of its 
order by a tribunal of another state if its order 
is controlling, see Section 207 [T.C.A. § 36-5- 
2207], or to request reconciliation of the arrears 
and interest due on its order if another order is 
controlling. 

Subsection (b) reiterates that the issuing 
tribunal has jurisdiction to serve as a respond- 
ing tribunal to enforce its own order at the 
request of another tribunal. 

Related to Convention: art. 19. Scope of the 
Chapter. 


36-5-2207. Determination of controlling child support order. 


(a) Ifa proceeding is brought under parts 20-29 of this chapter and only one 
(1) tribunal has issued a child support order, the order of that tribunal controls 
and must be recognized. 

(b) If a proceeding is brought under parts 20-29 of this chapter and two (2) 
or more child support orders have been issued by tribunals of this state, 
another state, or a foreign country with regard to the same obligor and same 
child, a tribunal of this state having personal jurisdiction over both the obligor 
and individual obligee shall apply the following rules and by order shall 
determine which order controls and must be recognized: 

(1) If only one (1) of the tribunals would have continuing, exclusive 
jurisdiction under parts 20-29 of this chapter, the order of that tribunal 
controls and must be so recognized; 

(2) If more than one (1) of the tribunals would have continuing, exclusive 
jurisdiction under parts 20-29 of this chapter: 

(A) An order issued by a tribunal in the current home state of the child 
controls; but ; 
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(B) If an order has not been issued in the current home state of the 
child, the order most recently issued controls. 

(3) If none of the tribunals would have continuing, exclusive jurisdiction 
under parts 20-29 of this chapter, the tribunal of this state shall issue a child 
support order, which controls. 

(c) If two (2) or more child support orders have been issued for the same 
_ obligor and same child, upon request of a party who is an individual or that is 

a support enforcement agency, a tribunal of this state having personal 
jurisdiction over both the obligor and the obligee who is an individual shall 
determine which order controls under subsection (b). The request may be filed 
with a registration for enforcement or registration for modification pursuant to 
_ part 26, or may be filed as a separate proceeding. 
- (d) Arequest to determine which is the controlling order must be accompa- 
nied by a copy of every child support order in effect and the applicable record 
_ of payments. The requesting party shall give notice of the request to each party 
_ whose rights may be affected by the determination. 

(e) The tribunal that issued the controlling order under subsection (a), (b), 
» or (c) has continuing jurisdiction to the extent provided in § 36-5-2205 or 
' § 36-5-2206. 

(f) Atribunal of this state that determines by order which is the controlling 
order under subdivision (b)(1) or (b)(2) or subsection (c), or that issues a new 
» controlling order under subdivision (b)(3), shall state in that order: 

(1) The basis upon which the tribunal made its determination; 

(2) The amount of prospective support, if any; and 

(3) The total amount of consolidated arrears and accrued interest, if any, 
under all of the orders after all payments made are credited as provided by 
§ 36-5-2209. 

(g) Within thirty (30) days after issuance of an order determining which is 
_ the controlling order, the party obtaining the order shall file a certified copy of 
‘it in each tribunal that issued or registered an earlier order of child support. A 
' party or support enforcement agency obtaining the order that fails to file a 
' certified copy is subject to appropriate sanctions by a tribunal in which the 
issue of failure to file arises. The failure to file does not affect the validity or 
enforceability of the controlling order. 

(h) An order that has been determined to be the controlling order, or a 
‘judgment for consolidated arrears of support and interest, if any, made 
' pursuant to this section must be recognized in proceedings under parts 20-29 


| of this chapter. 


| History. the department of human services files a notice 
Acts 2010, ch. 901, § 1. with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
fi), concerning the short title for title.36, ch. citing the effective date, which shall occur no 
_ 5, parts 20-29, was repealed and reenacted by later than April 1, 2016, the public welfare 
' Acts 2010, ch. 901, $ 1, upon completion of the Tequring it” 
provisions in § 2 of the act. Acts 2010, ch.901, _ The date published by the secretary of state 
§ 2, as amended by Acts 2016, ch. 664, § 4, in the Tennessee Administrative Register was 
» provided that: “This act shall take effect when March 31, 2016. 


| Compiler’s Notes. 
Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
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COMMENTS TO OFFICIAL TEXT 


In addition to the introduction of the concepts 
of one-order and continuing, exclusive jurisdic- 
tion in Section 205, another dramatic founding 
principle of UIFSA was to establish a system 
whereby the multiple orders created by URESA 
and RURESA could be reconciled in the transi- 
tion from a world with multiple child-support 
orders to a one-order-at-a-time world. This 
principle introduced by Section 207 [T.C.A. 
§ 36-5-2207] was subsequently incorporated 
into the requirements of 28 USC 1738B, Full 
Faith and Credit for Child Support Orders, 
a.k.a. FFCCSOA. 

The combination of FFCCSOA becoming ef- 
fective on October 20, 1994 and the adoption of 
UIFSA (1996) being mandated for all states by 
January 1, 1998, has made this section almost 
never used. The existence of multiple, valid 
orders for ongoing support have all but 
disappeared. 

Sections 209-210 [T.C.A. §§ 36-5-2209 and 
36-5-2210], and especially Section 207 [T.C.A. 
§ 36-5-2207], are designed to span the gulf 
between the one-order system created by 
UIFSA and the multiple-order system previ- 
ously in place under RURESA and URESA. 
These transitional procedures necessarily must 
provide for the eventual elimination of existing 
multiple support orders in an expeditious and 
efficient manner. Although FFCCSOA was ef- 
fective October 20, 1994 and all U.S. jurisdic- 
tions enacted UIFSA by 1998, considerable 
time is required to pass before its one-order 
system could be completely in place. For ex- 
ample, multiple 21-year child-support orders 
issued for an infant in 1996 and 1997 would, by 
their terms, not end the conflict until the first 
expires 2017—absent resolution of the conflict 
by a tribunal under this section. Nonetheless, 
at least on the appellate level, the problem of 
multiple orders is fast disappearing. This sec- 
tion provides a relatively simple procedure to 
identify a single viable order that will be en- 
titled to prospective enforcement in every state. 

Subsection (a) declares that if only one child- 
support order exists, it is to be denominated the 
controlling order, irrespective of when and 
where it was issued and whether any of the 
individual parties or the child continue to re- 
side in the issuing state. 

Subsection (b) establishes the priority 
scheme for recognition and prospective enforce- 
ment of a single order among existing multiple 
orders regarding the same obligor, obligee, and 
child. A tribunal requested to sort out the 
multiple orders and determine which one will 
be prospectively controlling of future payments 
must have personal jurisdiction over the liti- 
gants in order to ensure that its decision is 
binding on all concerned. For UIFSA to func- 
tion, one order must be denominated as the 
controlling order, and its issuing tribunal must 


be recognized as having continuing, exclusive 
jurisdiction. In choosing among existing mul- 
tiple orders, none of which can be distinguished 
as being in conflict with the principles of 
UIFSA, subsection (b)(1) [subdivision (b)(1)] 
gives first priority to an order issued by the only 
tribunal that is entitled to continuing, exclu- 
sive jurisdiction under the terms of UIFSA, i.e., 
an individual party or the child continues to 
reside in that state and no other state meets 
this criterion. If two or more tribunals would 
have continuing, exclusive jurisdiction under 
the act, subsection (b)(2) [subdivision (b)(2)] 
first looks to the tribunal of the child’s current 
home state. If that tribunal has not issued a 
support order, subsection (b)(2) [subdivision 
(b)(2)] looks next to the order most recently 
issued. Finally, subsection (b)(3) [subdivision 
(b)(3)] provides that if none of the existing 
multiple orders are entitled to be denominated 
as the controlling order because none of the 
preceding priorities apply, the forum tribunal is 
directed to issue a new order, given that it has 
personal jurisdiction over the obligor and obli- 
gee. The new order becomes the controlling 
order, establishes the continuing, exclusive ju- 
risdiction of the tribunal, and fixes the support 
obligation and its nonmodifiable aspects, pri- 
marily duration of support, see Sections 604 
and 61l1(c) [T.C.A. §§ 36-5-2604 and 36-5- 
2611(c)], infra. The rationale for creating a new 
order to replace existing multiple orders is that 
there is no valid reason to prefer the terms of 
any one of the multiple orders over another in 
the absence of a fact situation described in 
subsections (b)(1) or (b)(2) [subdivisions (b)(1) 
or (b)(2)]. 

As originally promulgated, UIFSA did not 
come to grips with whether existing multiple 
orders issued by different states might be en- 
titled to full faith and credit without regard to 
the determination of the controlling order un- 
der the act. The drafters took the position that 
state law, however uniform, could not interfere 
with the ultimate interpretation of a constitu- 
tional directive. Fortunately, this question has 
almost certainly been mooted by the 1996 
amendment to 28 U.S.C. § 1738B, Full Faith 
and Credit for Child Support Orders. Congress 
incorporated the multiple order recognition 
provisions of Section 207 of UIFSA into 
FFCCSOA virtually word for word in the PER- 
SONAL RESPONSIBILITY AND WORK OP- 
PORTUNITY RECONCILIATION ACT OF 
1996. Pub. L. 104-193, Aug. 22, 1996, 110 Stat. 
2221. 

It is not altogether clear whether the terms of 
UIFSA apply to a strictly intrastate case; that 
is, a situation in which multiple child-support 
orders have been issued by multiple tribunals 
of a single state and the parties and the child 
continue to reside in that state. This is not an 
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uncommon situation, often traceable to the 
intrastate applicability of RURESA. A literal 
reading of the statutory language suggests the 
section applies. Further, FFCCSOA does not 
make a distinction regarding the tribunals that 
issued multiple orders. If multiple orders have 
been issued by different tribunals in the home 
state of the child, most likely the most recent 
will be recognized as the controlling order, 
notwithstanding the fact that UIFSA Section 
207 (b)(2)(B) [T.C.A. § 36-5-2207(b)(2)(B)], and 
FFCCSOA 42 U.S.C. § 1738B(f)(3), literally do 
not apply. At the very least, this section, to- 
gether with FFCCSOA, provide a template for 
resolving such conflicts. 

Subsection (c) clarifies that any party or a 
support enforcement agency may request a 
tribunal of the forum state to identify the 
controlling order. That party is directed to fully 
inform the tribunal of all existing child-support 
orders. 

Subsection (d) seeks to assure the tribunal is 
furnished with all the information needed to 
make a proper determination of the controlling 
order, as well as the information needed to 
make a calculation of the consolidated arrears. 
The party or support enforcement agency re- 
questing the determination of controlling order 
and determination of consolidated arrears is 
also required to notify all other parties and 
entities who may have an interest in either of 
those determinations. Those with such an in- 
terest most likely are support agencies and the 
obligee. 

Subsection (e) provides that the determina- 
tion of the controlling order under this section 
has the effect of establishing the tribunal with 
continuing, exclusive jurisdiction; only the or- 
der of that tribunal is entitled to prospective 
enforcement by a sister state. 

Subsection (f) directs the forum tribunal to 
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identify the details upon which it makes its 
determination of the controlling order. In addi- 
tion, the tribunal is also directed to state spe- 
cifically the amount of the prospective support, 
and to reconcile and consolidate the arrears 
and interest due on all of the multiple orders to 
the extent possible. 

The party obtaining the determination is 
directed by subsection (g) to notify all inter- 
ested tribunals of the decision after the fact. 
Although tribunals need not be given original 
notice of the proceeding, all tribunals that have 
contributed an order to the determination must 
be informed regarding which order was deter- 
mined to be controlling, and should also be 
informed of the consolidated arrears and inter- 
est so that the extent of possible subsequent 
enforcement will be known with regard to each 
of the orders. The act does not deal with the 
resolution of potential conflicting claims re- 
garding arrears; this is left to case-by-case 
decisions or to federal regulation. 

Section 207 [T.C.A. § 36-5-2207] presumes 
that the parties are accorded notice and oppor- 
tunity to be heard by the tribunal. It also 
presumes that the tribunal will be fully in- 
formed about all existing orders when it is 
requested to determine which one of the exist- 
ing multiple child-support orders is to be ac- 
corded prospective enforcement. If this does not 
occur and one or more existing orders is not 
considered by the tribunal, the finality of its 
decision is likely to turn on principles of estop- 
pel on a case-by-case basis. 

Finally, subsection (h), affirms the concept 
that when a fully informed tribunal makes a 
determination of the controlling order for pro- 
spective enforcement, or renders a judgment 
for the amount of the consolidated arrears, the 
decision is entitled to full faith and credit. 


36-5-2208. Child support orders for two or more obligees. 


In responding to registrations or petitions for enforcement of two (2) or more 
child support orders in effect at the same time with regard to the same obligor 
and different individual obligees, at least one (1) of which was issued by a 
tribunal of another state or a foreign country, a tribunal of this state shall 
enforce those orders in the same manner as if the orders had been issued by a 


tribunal of this state. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 
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COMMENTS TO OFFICIAL TEXT 


This section is concerned with those multiple 
orders that involve two or more families of the 
same obligor. Although all such orders are en- 
titled to enforcement, practical difficulties fre- 
quently exist. For example, full enforcement of 
each of the multiple orders may exceed the 
maximum allowed for income withholding. The 
federal statute, 42 U.S.C. § 666(b)(1), requires 
that to be eligible for the federal funding for 
enforcement, states must provide a ceiling for 
child-support withholding expressed in a per- 
centage that may not exceed the federal law 
limitations on wage garnishment, Consumer 
Credit Protection Act of 1968, 15 U.S.C. 
§ 1673(b). In order to allocate resources be- 


36-5-2209. Credit for payments. 


tween competing families, UIFSA refers to 
state law. The basic principle is that one or 
more support orders for an out-of-state family 
of the obligor, and one or more orders for an 
in-state family, are of equal dignity. In allocat- 
ing payments to different obligees, every child- 
support order should be treated as if it had been 
issued by a tribunal of the forum state, that is, 
preferential treatment for a local family over an 
out-of-state family is prohibited by local law. 
The addition of a foreign support order to the 
formula supplied by this section should assure 
that all children will have equal ability to 
obtain their share of child support. 


A tribunal of this state shall credit amounts collected for a particular period 
pursuant to any child support order against the amounts owed for the same 
period under any other child support order for support of the same child issued 
by a tribunal of this state, or another state, or a foreign country. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. . 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


The issuing tribunal is ultimately respon- 
sible for the overall control of the enforcement 
methods employed and for accounting for the 
payments made on its order from multiple 
sources. Until that scheme is fully in place, 
however, it will be necessary to continue to 
mandate pro tanto credit for actual payments 
made against all existing orders. The addition 


to include a foreign support order in the calcu- 
lation should assure all payments of support 
are properly credited. This section does not 
attempt to impact the way support paid in an 
individual case is apportioned or distributed 
between the obligee and one or more states 
asserting a claim to the monies. 


36-5-2210. Application of parts 20-29 of this chapter to nonresident 
subject to personal jurisdiction. 


A tribunal of this state exercising personal jurisdiction over a nonresident in 
a proceeding under parts 20-29 of this chapter, under other law of this state 
relating to a support order, or recognizing a foreign support order may receive 
evidence from outside this state pursuant to § 36-5-2316, communicate with a 
tribunal outside this state pursuant to § 36-5-2317, and obtain discovery 
through a tribunal outside this state pursuant to § 36-5-2318. In all other 
respects, parts 23-26 do not apply, and the tribunal shall apply the procedural 
and substantive law of this state. 
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History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


ALIMONY AND CHILD SUPPORT 


36-5-2211 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Assertion of long-arm jurisdiction over a non- 
resident results in a one-state proceeding with- 
out regard to the fact that one of the parties 
resides in a different state or in a foreign 
country. On obtaining personal jurisdiction the 
tribunal must apply the law of the forum. Once 
personal jurisdiction has been asserted over a 
nonresident, the issuing tribunal retains con- 
tinuing, exclusive jurisdiction (CEJ) to modify, 
and continuing jurisdiction to enforce a support 
order in accordance with the provisions of the 
act. Of course, it is far more common for a 
support order to be issued in conjunction with a 
divorce or determination of parentage in which 
both the obligor and obligee are residents of the 
forum than to be issued as a result of an 
assertion of long-arm jurisdiction. Note that 
either the petitioner or the respondent may be 
the nonresident party (either of whom may be 
the obligor or the obligee). Also note that absent 
this provision, the ordinary intrastate substan- 
tive and procedural law of the forum would 
apply to either fact situation without reference 
to the fact that one of the parties is a nonresi- 
dent. Thus, CEJ applies whether the matter at 
hand involves establishment of an original sup- 
port order or enforcement or modification of an 
existing order. In any event, if one of the parties 
resides outside the forum state, the nonresi- 
dent may avail himself or herself of the special 
evidentiary and discovery provisions provided 
by UIFSA. 

This section makes clear that the special 
rules of evidence and procedure identified in 


Sections 316, 317, and 318 [T.C.A. 8§ 36-5- 
2316, 36-5-2317, and 36-5-2318] are applicable 
in a case involving a nonresident of the forum 
state. Section 316 [T.C.A. § 36-5-2316] facili- 
tates decision-making when a party or a child 
resides “outside this state” by providing special 
rules to recognize the impediments to present- 
ing evidence caused by nonresident status. 
Note the terminology has the broadest possible 
application, i.e., worldwide. The improved in- 
terstate and international exchange of informa- 
tion enables the nonresident to participate as 
fully as possible in the proceedings without the 
necessity of personally appearing in the forum 
state. The same considerations account for au- 
thorizing interstate and international commu- 
nications between tribunals as per Section 317 
[T.C.A. § 36-5-2317]. Finally, the discovery pro- 
cedures of Section 318 [T.C.A. § 36-5-2318] are 
made applicable in a one-state proceeding 
when another tribunal may assist in that pro- 
cess. Of course, “may assist” is entirely at the 
discretion of the other tribunal. Note, a foreign 
tribunal may be completely unfamiliar with 
discovery procedures as known in the United 
States. 

Generally, however, the ordinary substantive 
and procedural law of the forum state applies in 
a one-state proceeding. In sum, the parties and 
the tribunal in a one-state case may utilize 
those procedures that contribute to economy, 
efficiency, and fair play. 

Related to Convention: art. 20. Bases for 
recognition and enforcement. 


36-5-2211. Continuing, exclusive jurisdiction to modify spousal sup- 


port order. 


(a) A tribunal of this state issuing a spousal support order consistent with 
the law of this state has continuing, exclusive jurisdiction to modify the 
Spousal support order throughout the existence of the support obligation. 

(b) Atribunal of this state may not modify a spousal support order issued by 
a tribunal of another state or a foreign country having continuing, exclusive 
jurisdiction over that order under the law of that state or foreign country. 

(c) Atribunal of this state that has continuing, exclusive jurisdiction over a 


spousal support order may serve as: 


(1) An initiating tribunal to request a tribunal of another state to enforce 


36-5-2301 
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the spousal support order issued in this state; or | 
(2) A responding tribunal to enforce or modify its own spousal support 


order. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


The amendment to subsection (b) ensures 
that the restriction on modification of an out- 
of-state spousal-support order extends to a for- 
eign order. At the same time, subsection (b) 
provides that the question of continuing, exclu- 
sive jurisdiction be resolved under the law of 


the issuing tribunal. Thus, if a foreign spousal- 
support order were subject to modification in 
another country by the law of the issuing tri- 
bunal, this section would permit modification 
in a tribunal of this state. 

Related to Convention: art. 2. Scope. 


PART 23 


UNIFORM INTERSTATE FAMILY SUPPORT ACT — 
CIVIL PROVISIONS OF GENERAL APPLICATION 


COMMENTS TO OFFICIAL TEXT 


This article [part] adds a wide variety of 
procedural provisions to existing statutory and 
procedural rules for civil cases. If there is a 
conflict between those provisions found for 
other litigation and UIFSA rules set forth in 
this article, obviously UIFSA rules prevail. For 
example, it is unlikely that a state will have a 
provision for testimony by telephone or audio- 
visual means in a final hearing. Section 316 of 
this act [T.C.A. § 36-5-2316] creates such a 
right for an out-of-state individual. Revisions in 
this article [part] shift the perspective slightly 
to accommodate the inclusion of a foreign sup- 
port order in the equation. Many, but not all, of 


the provisions in this article [part] are based 
upon the fact that a party does not “reside in 
this state.” Application of these provisions is 
not solely based on whether the absent party 
resides in “another state,” as formerly was the 
case. Rather, three distinct formulations are 
employed depending on the intended applica- 
tion of the provisions: “residing in a state;” 
“residing in ... a foreign country;” or “residing 
outside this state.” The third alternative is 
intentionally the broadest because it includes 
persons residing anywhere and is not limited to 
persons residing in a “foreign country” as de- 
fined in Section 102 [T.C.A. § 36-5-2101]. 


36-5-2301. Proceedings under parts 20-29 of this chapter. 


(a) Except as otherwise provided in parts 20-29 of this chapter, this part 
applies to all proceedings under parts 20-29 of this chapter. 

(b) An individual petitioner or a support enforcement agency may initiate a 
proceeding authorized under parts 20-29 of this chapter by filing a petition in 
an initiating tribunal for forwarding to a responding tribunal or by filing a 
petition or a comparable pleading directly in a tribunal of another state or a 
foreign country which has or can obtain personal jurisdiction over the 
respondent. 
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History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


ALIMONY AND CHILD SUPPORT 


36-5-2302 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Illustrative Cases. 

Where chancery court enforced parts of the 
Kansas court’s divorce decree by reducing the 
husband’s share of the parties’ Tennessee mari- 
tal property by the amounts of the child support 
arrearage and discovery-related sanction as- 
sessed by the Kansas court, that enforcement 
violated the registration and notice provisions 
of the Uniform Interstate Family Support Act’s 
(UIFSA), specifically T.C.A. § 36-5-2601 to 


T.C.A.§ 36-5-2607, because the Kansas court’s 
decree was never registered in Tennessee and 
the husband was never provided notice of the 
registration or an opportunity to contest the 
validity and enforcement of the decree. Jolly v. 
Jolly, 130 S.W.3d 783, 2004 Tenn. LEXIS 251 
(Tenn. 2004), rehearing denied, — S.W.3d —, 
2004 Tenn. LEXIS 332 (Tenn. 2004), review or 
rehearing denied, — S.W.3d —, 2005 Tenn. 
LEXIS 591 (Tenn. 2005). 


COMMENTS TO OFFICIAL TEXT 


Subsection (a) mandates application of the 
general provisions of this article [part] to all 
UIFSA proceedings, including those affecting a 
foreign support order. 

The statement in subsection (b) is axiomatic 
that the tribunal in which a petition is filed for 
establishment or enforcement of a support or- 
der, or for modification of a child-support order, 
must be able to assert personal jurisdiction 
over the respondent. It is also axiomatic that an 
individual petitioner requesting affirmative re- 
lief under this act submits to the personal 
jurisdiction of the tribunal. Subsection (b) also 
continues reference to the basic two-state pro- 
cedure long employed by the former reciprocal 
acts to establish a support order in the inter- 
state context, but expands it to recognize for- 
eign countries. Direct filing of a petition in a 
state tribunal by an individual or a support 
enforcement agency without reference to an 
initiating tribunal in another state was intro- 
duced by UIFSA (1992). UIFSA (2008) extends 
the direct filing capability to foreign countries 


as well. 

Although the filing of a petition in an initiat- 
ing tribunal to be forwarded to a responding 
tribunal is still recognized as an available pro- 
cedure, the direct filing procedure has proven to 
be one of the most significant improvements in 
efficient interstate case management. The 
promulgation and use of the federally man- 
dated, or substantially conforming, forms, Sec- 
tion 311(b) [T.C.A. § 36-5-2311(b)], further 
serves to eliminate any role for the initiating 
tribunal. Incidentally, the Convention contains 
approved forms for use in Convention cases 
processed through a Central Authority. 

Related to Convention: art. 2. Scope; art. 
10. Available applications; art. 19. Scope of the 
chapter; art. 20. Bases for recognition and en- 
forcement; art. 32. Enforcement under internal 
law; art. 33. Non-discrimination; art. 34. En- 
forcement measures; art.37. Direct requests to 
competent authorities; Annex 1. Transmittal 
form under Article 12(2); Annex 2. Acknowl- 
edgement form under Article 12(3). 


36-5-2302. Proceeding by minor parent. 


A minor parent, or a guardian or other legal representative of a minor 
parent, may maintain a proceeding on behalf of or for the benefit of the minor’s 


child. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 
Part 20, § 36-5-2001 (Acts 1997, ch. 551, 


36-5-2303 


§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 
the department of human services files a notice 
with the secretary of state who shall publish 
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the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


A minor parent may maintain a proceeding 
under UIFSA without the appointment of a 
guardian ad litem, even if the law of the forum 
jurisdiction requires a guardian for an in-state 


case. If a guardian or legal representative has 
been appointed, he or she may act on behalf of 
the minor’s child in seeking support. 


36-5-2303. Application of law of state. 


Except as otherwise provided in parts 20-29 of this chapter, a responding 


tribunal of this state shall: 


(1) Apply the procedural and substantive law generally applicable to 
similar proceedings originating in this state and may exercise all powers and 
provide all remedies available in those proceedings; and 

(2) Determine the duty of support and the amount payable in accordance. 
with the law and support guidelines of this state. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Historically states have insisted that forum 
law be applied to support cases whenever pos- 
sible. This continues to be a key principle of 
UIFSA. In general, a responding tribunal has 
the same powers in a proceeding involving 
parties in a case with interstate or interna- 
tional effect as it has in an intrastate case. This 
inevitably means that the act is not self-con- 
tained; rather, it is supplemented by the fo- 
rum’s statutes and procedures governing sup- 


port orders. To insure the efficient processing of 
the huge number of interstate support cases, it 
is vital that decision makers apply familiar 
rules of law to the maximum degree possible. 
This must be accomplished in a manner consis- 
tent with the overriding principle of UIFSA 
that enforcement is of the issuing tribunal's 
order, and that the responding state does not 
make the order its own as a condition of enfore- 
ing it. 


36-5-2304. Duties of initiating tribunal. 


(a) Upon the filing of a petition authorized by parts 20-29 of this chapter an 
initiating tribunal of this state shall forward the petition and its accompanying 


documents: 


(1) To the responding tribunal or appropriate support enforcement agency 


in the responding state; or 
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(2) If the identity of the responding tribunal is unknown, to the state 
information agency of the responding state with a request that they be 
forwarded to the appropriate tribunal and that receipt be acknowledged. 
(b) If requested by the responding tribunal, a tribunal of this state shall 
issue a certificate or other document and make findings required by the law of 
the responding state. If the responding tribunal is in a foreign country, upon 
request the tribunal of this state shall specify the amount of support sought, 
convert that amount into the equivalent amount in the foreign currency under 
applicable official or market exchange rate as publicly reported, and provide 
any other documents necessary to satisfy the requirements of the responding 


foreign tribunal. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Subsection (a) was designed primarily to fa- 
cilitate interstate enforcement between UIFSA 
states and URESA and RURESA states, with 
some applicability to cases involving foreign 
jurisdictions. Since 1998, by which time UIFSA 
had been enacted nationwide, the procedure 
described has gradually become an anachro- 
nism. Note, however, that the last RURESA 
child-support order may not expire until 2017 
or 2018. See Prefatory Note. 

Subsection (b), however, retains its utility 
with regard to a support order of a foreign 
nation. Supplying documentation required by a 
foreign jurisdiction, which is not otherwise re- 
quired by UIFSA procedure, is appropriate in 
the international context. For example, a ven- 
erable process in British Commonwealth coun- 
tries is known as provisional and confirming 
orders. A “provisional order” is a statement of 
the nonbinding amount of support being re- 
quested by a Canadian tribunal for establish- 
ment of a support order by a state responding 
tribunal. A state responding tribunal will re- 
ceive information about the amount of support 
provisionally calculated by a tribunal in 
Canada. It needs to be borne in mind that a 
request to establish support from a Canadian 
tribunal will be accomplished in accordance 
with the law of the responding state. Thus, the 
Canadian provisional order is informative, but 
not binding on the responding tribunal. An 
order issued by the responding tribunal, 
whether for the amount suggested in the pro- 


visional order or another amount based on the 
local law of the responding tribunal, is known 
as a confirming order. Similarly, the initiating 
state’s tribunal, knowing that a provisional 
order will be required by the Canadian tribu- 
nal, is directed to cooperate and provide a 
statement of the amount of support being pro- 
visionally requested. 

The initiating tribunal of this state also has a 
duty to identify the amount of foreign currency 
equivalent to its request to the Canadian tribu- 
nal and a corresponding duty for a responding 
tribunal to convert the foreign currency into 
dollars if the foreign initiating tribunal has not 
done so, Section 305(f) [T.C.A. § 36-5-2305(f)]. 
The reference to “the applicable official or mar- 
ket exchange rate” takes into account the pres- 
ent practices of international money markets. A 
few countries continue to maintain an official 
exchange rate for their currency. The vast ma- 
jority of countries recognize the fact that the 
value of their currency is subject to daily mar- 
ket fluctuations that are reported on the finan- 
cial pages of many daily newspapers. Thus, in 
the example described above, a request for a 
specific amount of support in U.S. dollars, 
which is to be translated into Canadian dollars 
on a specific date, will inevitably have a vari- 
able value as the foreign currency rises or falls 
against the U.S. dollar. 

Related to Convention: art. 31. Decisions 
produced by the combined effect of provisional 
and confirmation orders. 
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36-5-2305. Duties and powers of responding tribunal. 


(a) When a responding tribunal of this state receives a petition or compa- 
rable pleading from an initiating tribunal or directly pursuant to § 36-5- 
2301(b), it shall cause the petition or pleading to be filed and notify the 
petitioner where and when it was filed. 

(b) Aresponding tribunal of this state, to the extent not prohibited by other 
law, may do one (1) or more of the following: 

(1) Establish or enforce a support order, modify a child support order, 
determine the controlling child support order, or determine parentage of a 
child; 

(2) Order an obligor to comply with a support order, specifying the amount 
and the manner of compliance; 

(3) Order income withholding; 

(4) Determine the amount of any arrearages, and specify a method of 
payment; 

(5) Enforce orders by civil or criminal contempt, or both; 

(6) Set aside property for satisfaction of the support order; 

(7) Place liens and order execution on the obligor’s property; 

(8) Order an obligor to keep the tribunal informed of the obligor’s current 
residential address, electronic-mail address, telephone number, employer, 
address of employment, and telephone number at the place of employment; 

(9) Issue an attachment pro corpus or capias for an obligor who has failed 
after proper notice to appear at a hearing ordered by the tribunal and enter 
the attachment pro corpus in any local and state computer systems for 
criminal warrants; 

(10) Order the obligor to seek appropriate employment by specified 
methods; 

(11) Award reasonable attorney’s fees and other fees and costs; and 

(12) Grant any other available remedy. 

(c) Aresponding tribunal of this state shall include in a support order issued 
under parts 20-29 of this chapter or in the documents accompanying the order, 
the calculations on which the support order is based. 

(d) A responding tribunal of this state may not condition the payment of a 
support order issued under parts 20-29 of this chapter upon compliance by a 
party with provisions for visitation. 

(e) If a responding tribunal of this state issues an order under parts 20-29 
of this chapter, the tribunal shall send a copy of the order to the petitioner and 
the respondent and to the initiating tribunal, if any. 

(f) If requested to enforce a support order, arrears, or judgment or modify a 
support order stated in a foreign currency, a responding tribunal of this state 
shall convert the amount stated in the foreign currency to the equivalent 
amount in dollars under the applicable official or market exchange rate as 
publicly reported. 


History. § 2), concerning the short title for title 36, ch. 
Acts 2010, ch. 901, § 1. 5, parts 20-29, was repealed and reenacted by 
Compiler’s Notes. Acts 2010, ch. 901, § 1, upon completion of the 


Part 20, § 36-5-2001 (Acts 1997, ch. 551, provisions in § 2 of the act. Acts 2010, ch. 901, 
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§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 
the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 


ALIMONY AND CHILD SUPPORT 


36-5-2306 


citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


This section establishes a wide variety of 
duties for a responding tribunal. It contains: 
ministerial functions, subsection (a); judicial 
functions, subsection (b); and, substantive rules 
applicable to interstate cases, subsections (c)- 
(e). Because a responding tribunal may be an 
administrative agency rather than a court, the 
act explicitly states that a tribunal is not 
granted powers that it does not otherwise pos- 
sess under state law. For example, authority to 
enforce a support order by contempt generally 
is limited to courts. 

Subsection (a) directs the filing of the docu- 
ments received without regard to whether an 
initiating tribunal in another state was in- 
volved in forwarding the documentation. It also 
directs that the individual or entity requesting 
the filing be notified, but leaves the means of 
that notification to local law. The advent of a 
variety of swifter, and perhaps even more reli- 
able, forms of notice in the modern era justifies 
the deletion of a particular form of notice. For 
example, many states now authorize notice by 
telephone facsimile (FAX), or by an express 
delivery service, and many legal documents are 
transmitted by electronic mail (email). 

Subsection (b) lists duties that, if possessed 
under state law in connection with intrastate 
cases, are extended to the responding tribunal 
in UIFSA cases. Thus, each subdivision pur- 
posefully avoids mention of substantive rules. 
For example, subsection (b)(7) [subdivision 
(b)(7)] does not identify the type, nature, or 
priority of liens that may be issued under 
UIFSA. As is generally true under the act, 
those details will be determined by applicable 
state law concerning support enforcement rem- 


36-5-2306. Inappropriate tribunal. 


edies of local orders. 

Subsection (c) clarifies that the details of 
calculating the child-support order are to be 
included along with the order. Local law gener- 
ally requires that variation from the child sup- 
port guidelines must be explained, see 42 
U.S.C. § 667; this requirement is extended to 
interstate cases. 

Subsection (d) states that an interstate sup- 
port order may not be conditioned on compli- 
ance with a visitation order. While this may be 
at variance with state law governing intrastate 
cases, under a UIFSA proceeding the petitioner 
generally is not present before the tribunal. 
This distinction justifies prohibiting visitation 
issues from being litigated in the context of a 
support proceeding. All states have enacted 
some version of either the UCCJA or the 
UCCJEA providing for resolution of visitation 
issues in interstate cases. 

Subsection (e) introduces the policy determi- 
nation that the petitioner, the respondent, and 
the initiating tribunal, if any, shall be kept 
informed about actions taken by the responding 
tribunal. 

Subsection (f) is designed to facilitate en- 
forcement of a foreign support order. Note that 
the language directing a conversion to a mon- 
etary equivalence in dollars is intended to 
make clear the equivalence is not a modifica- 
tion of the original order to an absolute dollar 
figure; rather, satisfaction of the obligation is to 
be determined by the order-issuing tribunal 
based on the present dollar value of the cur- 
rency in which the order is denominated. 

Related to Convention: art. 19. Scope of the 
Chapter; art. 34. Enforcement measures; art. 
35. Transfer of funds; art. 43. Recovery of costs. 


If a petition or comparable pleading is received by an inappropriate tribunal 
of this state, the tribunal shall forward the pleading and accompanying 
documents to an appropriate tribunal of this state or another state and notify 
the petitioner where and when the pleading was sent. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 


provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 
the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 


36-5-2307 


citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 
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The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


If a [petition] or comparable pleading is re- 
ceived by an inappropriate tribunal of this 
state, the tribunal shall forward the pleading 
and accompanying documents to an appropri- 
ate tribunal of this state or another state and 
notify the [petitioner] where and when the 
pleading was sent. A tribunal receiving UIFSA 
documents in error is to forward the original 
documents to their proper destination without 
undue delay. This section was originally in- 
tended to apply both to initiating and respond- 
ing tribunals receiving such documents, but the 
practical elimination of the role of initiating 
tribunals under modern practice now limits the 
notice requirement to the petitioner, i.e., the 
individual party or support enforcement 
agency, that filed (or misfiled) the document 


directly. For example, if a tribunal is inappro- 
priately designated as the responding tribunal, 
it shall forward the petition to the appropriate 
responding tribunal wherever located, if 
known, and notify the petitioner of its action. 
Such a procedure is much to be preferred to 
returning the documents to the petitioner to 
begin the process anew. 

Cooperation of this sort will facilitate the 
ultimate goals of the act. Although by its terms 
this section applies only to a tribunal of this 
state, it can be anticipated that the support 
enforcement agency will also assist in transfer- 
ring documents to the appropriate tribunal. 
Note the section does not contemplate that a 
state tribunal will forward documents to a 
tribunal in a foreign country. 


36-5-2307. Duties of support enforcement agency. 


(a) A support enforcement agency of this state, upon request, shall provide 
services to a petitioner in a proceeding under parts 20-26 of this chapter. 
(b) A support enforcement agency of this state that is providing services to 


the petitioner shall: 


(1) Take all steps necessary to enable an appropriate tribunal of this 
state, another state, or a foreign country to obtain jurisdiction over the 


respondent; 


(2) Request an appropriate tribunal to set a date, time, and place for a 


hearing; 


(3) Make a reasonable effort to obtain all relevant information, including 
information as to income and property of the parties; 

(4) Within two (2) days, exclusive of Saturdays, Sundays, and legal 
holidays, after receipt of notice in a record from an initiating, responding, or 
registering tribunal, send a copy of the notice to the petitioner; 

(5) Within two (2) days, exclusive of Saturdays, Sundays, and legal 
holidays, after receipt of communication in a record from the respondent or 
the respondent’s attorney, send a copy of the communication to the peti- 


tioner; and 


(6) Notify the petitioner if jurisdiction over the respondent cannot be 


obtained. 


(c) Asupport enforcement agency of this state that requests registration of 
a child support order in this state for enforcement or for modification shall 


make reasonable efforts: 


(1) To ensure that the order to be registered is the controlling order; or 
(2) If two (2) or more child support orders exist and the identity of the 
controlling order has not been determined, to ensure that a request for such 
a determination is made in a tribunal having jurisdiction to do so. 
(d) A support enforcement agency of this state that requests registration 


671 ALIMONY AND CHILD SUPPORT 36-5-2307 
and enforcement of a support order, arrears, or judgment stated in a foreign 
currency shall convert the amounts stated in the foreign currency into the 
equivalent amounts in dollars under the applicable official or market exchange 
rate as publicly reported. 

(e) A support enforcement agency of this state shall issue or request a 
tribunal of this state to issue a child support order and an income-withholding 
order that redirect payment of current support, arrears, and interest if 
requested to do so by a support enforcement agency of another state pursuant 
to § 36-5-2319. 

(f) Parts 20-29 of this chapter do not create or negate a relationship of 
attorney and client or other fiduciary relationship between a support enforce- 
ment agency or the attorney for the agency and the individual being assisted 


by the agency. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Federal legislation signed on Sept. 29, 2014 
(P.L. 113-183) authorizes states to enact Alter- 
native A or Alternative B of subsection (a). The 
focus of subsection (a) is on providing services 
to a petitioner. Either the obligee or the obligor 
may request services, and that request may be 
in the context of the establishment of an initial 
child-support order, enforcement or review and 
adjustment of an existing child-support order, 
or a modification of that order (upward or 
downward). Note that the section does not 
distinguish between child support and spousal 
support for purposes of providing services. Note 
also, the services available may differ signifi- 
cantly; for example, modification of spousal 
support is limited to the issuing tribunal. See 
Section 205(f). 

Alternative A continues the longstanding 
rule that this state’s support enforcement 
agency shall provide services upon request to a 
petitioner seeking relief under this act. Under 
Alternative B, the support agency may exercise 
discretion to provide or not provide assistance 
to an applicant: (1) from a reciprocating coun- 
try or Convention country who does not apply 
through the Central Authority of his or her own 
country, but rather applies directly to the sup- 
port enforcement agency; and (2) residing over- 
seas in a country other than a reciprocating 
country or Convention country. The lack of 


services, of course, may impact the means by 
which an individual is able to obtain assistance 
in pursuing an action in the appropriate 
tribunal. 

Subsection (b) responds to the past com- 
plaints of many petitioners that they were not 
properly kept informed about the progress of 
their requests for services. 

Subsection (c) is a procedural clarification 
reflecting actual practice of the support agen- 
cies developed after years of experience with 
the act. It imposes a duty on all support en- 
forcement agencies to facilitate the UIFSA one- 
order world by actively searching for cases with 
multiple orders and obtaining a determination 
of the controlling order as expeditiously as 
possible. This agency duty correlates to new 
Subsection 602(d) [T.C.A. § 36-5-2602(d)] re- 
garding the registration process and cases with 
multiple orders. 

Subsection (d) imposes a duty of currency 
conversion on a support enforcement agency 
similar to that imposed on an initiating tribu- 
nal in Section 304(b) [T.C.A. § 36-5-2304(b)]. 

Read in conjunction with Section 319, subsec- 
tion (e) requires the state support enforcement 
agency to facilitate redirection of the stream of 
child support in order that payments be more 
efficiently received by the obligee. 

Subsection (f) explicitly states that UIFSA 


36-5-2308 


neither creates nor rejects the establishment of 
an attorney-client or fiduciary relationship be- 
tween the support enforcement agency and a 
petitioner receiving services from that agency. 
This once-highly controversial issue is left to 
otherwise applicable state law, which generally 
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has concluded that attorneys employed by a 
state support enforcement agency do not form 
an attorney-client relationship with either the 
parties or the child as the ultimate obligee. 

Related to Convention: art. 35. Transfer of 
funds. 


36-5-2308. Duty of attorney general and reporter. 


(a) If the attorney general and reporter determines that the support 
enforcement agency is neglecting or refusing to provide services to an indi- 
vidual, the attorney general and reporter may order the agency to perform its 
duties under parts 20-29 of this chapter or may provide those services directly 
to the individual. 

(b) The attorney general and reporter may determine that a foreign country 
has established a reciprocal arrangement for child support with this state and 


take appropriate action for notification of the determination. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Subsection (b) makes clear that a state has a 
variety of options in determining the interna- 
tional scope of its IV-D support enforcement 
program. Of course, a federal declaration that a 
foreign jurisdiction is a reciprocating country or 
political subdivision is controlling. See Section 
102(5)(A) [T.C.A. § 36-5-2101(5)(A)]. However, 


36-5-2309. Private counsel. 


each state may designate an official with au- 
thority to make a statewide, binding determi- 
nation recognizing a foreign country, foreign 
nation state, or political subdivision as having 
a reciprocal arrangement with that state. See 
Section 102(5)(B) [T.C.A. § 36-5-2101(5)(B)]. 


An individual may employ private counsel to represent the individual in 
proceedings authorized by parts 20-29 of this chapter. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 
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COMMENTS TO OFFICIAL TEXT 


The right of a party to retain private counsel 
in a proceeding brought under UIFSA is explic- 
itly recognized. The failure to clearly recognize 
that power under the prior uniform acts led to 
confusion and inconsistent decisions. The Con- 
vention implicitly recognizes that the right to 
employ an attorney is to be available in every 


Convention country, but does not explicitly 
mention retaining private counsel. A “compe- 
tent authority” in Convention terminology is 
equivalent to a tribunal. 

Related to Convention: art. 37. Direct re- 
quests to competent authorities. 


36-5-2310. Duties of the department of human services. 


(a) The department of human services is the state information agency under 


parts 20-29 of this chapter. 


(b) The state information agency shall: 

(1) Compile and maintain a current list, including addresses, of the 
tribunals in this state which have jurisdiction under parts 20-29 of this 
chapter and any support enforcement agencies in this state and transmit a 
copy to the state information agency of every other state; 

(2) Maintain a register of names and addresses of tribunals and support 
enforcement agencies received from other states; 

(3) Forward to the appropriate tribunal in the county in this state in 
which the obligee who is an individual or the obligor resides, or in which the 
obligor’s property is believed to be located, all documents concerning a 
proceeding under parts 20-29 of this chapter received from another state or 
a foreign country; and 

(4) Obtain information concerning the location of the obligor and the 
obligor’s property within this state not exempt from execution, by such 
means as postal verification and federal or state locator services, examina- 
tion of telephone directories, requests for the obligor’s address from employ- 
ers, and examination of governmental records, including, to the extent not 
prohibited by other law, those relating to real property, vital statistics, law 
enforcement, taxation, motor vehicles, driver’s licenses, and social security. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Subsection (a) identifies the state informa- 
tion agency. 

Subsection (b) details the duties of that 
agency insofar as interstate proceedings are 
concerned. Subsection (b)(4) [subdivision (b)(4)] 
does not provide independent access to the 
information sources or to the governmental 


documents listed. Because states have different 
requirements and limitations concerning such 
access based on differing views of the privacy 
interests of individual citizens, the agency is 
directed to use all lawful means under the 
relevant state law to obtain and disseminate 
information. 
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36-5-2311. Pleadings and accompanying documents. 


(a) Ina proceeding under parts 20-29 of this chapter, a petitioner seeking to | 
establish a support order, to determine parentage of a child, or to register and | 
modify a support order of a tribunal of another state or a foreign country must 
file a petition. Unless otherwise ordered under § 36-5-2312, the petition or 
accompanying documents must provide, so far as known, the name, residential | 
address, and social security numbers of the obligor and the obligee or the 
parent and alleged parent, and the name, sex, residential address, social | 
security number, and date of birth of each child for whose benefit support is 
sought or whose parentage is to be determined. Unless filed at the time of | 
registration, the petition must be accompanied by a copy of any support order © 
known to have been issued by another tribunal. The petition may include any | 
other information that may assist in locating or identifying the respondent. 

(b) The petition must specify the relief sought. The petition and accompa- | 
nying documents must conform substantially with the requirements imposed _ 
by the forms mandated by federal law for use in cases filed by a support | 





enforcement agency. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


This section establishes the basic require- 
ments for drafting and filing interstate plead- 
ings. Subsection (a) should be read in conjunc- 
tion with Section 312 [T:C.A. § 36-5-2312], 
which provides for the confidentiality of certain 
information if disclosure is likely to result in 
harm to a party or a child. The goal of this 
section is to improve efficiency of the process by 
attaching all known support orders to the peti- 
tion, coupled with the elimination of the re- 
quirement that such copies be certified. If a 
dispute arises over the authenticity of a pur- 
ported order, the tribunal must, of necessity, 
sort out conflicting claims at that time. Another 
improvement is the deletion of the requirement 
for verified pleadings originated in URESA and 
carried forward in the original version of 
UIFSA. Note, however, that a request for reg- 
istration of a foreign support order for which 
the Convention is in force is subject to Section 
706 [T.C.A. § 36-5-2706]. This is due to the fact 


that the list of documents comprising the re- 
quired record in subsection (a) differs in a 
measurable degree with Convention articles 11 
and 25. 

Subsection (b) provides authorization for the 
use of the federally authorized forms to be used 
in interstate cases in connection with the IV-D | 
child-support enforcement program and man- 
dates substantial compliance with those forms. 
Although the use of other forms is not prohib- 
ited, standardized documents have resulted in 
substantial improvement in the efficient pro- 
cessing of UIFSA proceedings. The Convention 
also contains annexed forms for international 
use. 

Related to Convention: art. 10. Available 
applications; art. 11. Application contents; art. 
12. Transmission, receipt and processing of 
applications and cases through Central Au- 
thorities; art. 25. Documents; Annex 1. Trans- 
mittal form under Article 12(2); Annex 2. Ac- 
knowledgement form under Article 12(3). 


| 


f 


. 
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36-5-2313 
36-5-2312. Nondisclosure of information in exceptional circum- 
stances. 


If a party alleges in an affidavit or a pleading under oath that the health, 
safety, or liberty of a party or child would be jeopardized by disclosure of 
specific identifying information, that information must be sealed and may not 
be disclosed to the other party or the public. After a hearing in which a tribunal 
takes into consideration the health, safety, or liberty of the party or child, the 
tribunal may order disclosure of information that the tribunal determines to be 


in the interest of justice. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 
the department of human services files a notice 


with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


COMMENTS TO OFFICIAL TEXT 


UIFSA (1992) recognized that enforcement of 
child support across state lines might have an 
unintended consequence of putting a party or 
child at risk if domestic violence was involved 
in the past. This section is a substantial revi- 
sion of the statutory formulation originally de- 
veloped in UIFSA (1992). It conforms to the 
comparable provision in the Uniform Child 
Custody Jurisdiction and Enforcement Act Sec- 
tion 209 [T.C.A. § 36-5-2209]. Public aware- 
ness of and sensitivity to the dangers of domes- 
tic violence has significantly increased since 
interstate enforcement of support originated. 
This section authorizes confidentiality in in- 
stances where there is a risk of domestic vio- 
lence or child abduction. Section 712 [T.C.A. 
§ 36-5-2712], infra, incorporates language 


36-5-2313. Costs and fees. 


from the Convention to restrict dissemination 
of personal jurisdiction to protect victims of 
domestic violence. 

Although local law generally governs the 
conduct of the forum tribunal, state law may 
not provide for maintaining secrecy about the 
exact whereabouts of a litigant or other infor- 
mation ordinarily required to be disclosed un- 
der state law, i.e., Social Security number of the 
parties or the child. If so, this section creates a 
confidentiality provision that is particularly 
appropriate in light of the intractable problems 
associated with interstate parental kidnap- 
ping, see the Parental Kidnapping Prevention 
Act (PKPA), 28 U.S.C. § 1738A. 

Related to Convention: art. 38. Protection 
of personal data; art. 39. Confidentiality; art. 
40. Non-disclosure of information. 


(a) The petitioner may not be required to pay a filing fee or other costs. 
(bo) If an obligee prevails, a responding tribunal of this state may assess 
against an obligor filing fees, reasonable attorney’s fees, other costs, and 


/ necessary travel and other reasonable expenses incurred by the obligee and 
_ the obligee’s witnesses. The tribunal may not assess fees, costs, or expenses 


against the obligee or the support enforcement agency of either the initiating 
or responding state or foreign country, except as provided by other law. 
Attorney’s fees may be taxed as costs, and may be ordered paid directly to the 
attorney, who may enforce the order in the attorney’s own name. Payment of 


_ support owed to the obligee has priority over fees, costs, and expenses. 


(c) The tribunal shall order the payment of costs and reasonable attorney’s 
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fees if it determines that a hearing was requested primarily for delay. In a 
proceeding under part 26 of this chapter, a hearing is presumed to have been 


requested primarily for delay if a registered support order is confirmed or 


enforced without change. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Subsection (a) permits either party, i.e., as 
petitioner, to file without payment of a filing fee 
or other costs. This provision dates back to 
UIFSA (1992) when the term “unfunded man- 
date” was basically unknown. 

Subsection (b), however, provides that only 
the support obligor may be assessed the autho- 
rized costs and fees by a tribunal. Federal law 
permits a state support enforcement agency to 
charge limited fees and to recover administra- 
tive costs from applicants for Title IV-D ser- 
vices, but many states have opted not to do so, 


or only to seek recovery from the obligor. 

Subsection (c) provides a sanction to deal 
with a frivolous contest regarding compliance 
with an interstate withholding order, registra- 
tion of a support order, or comparable delaying 
tactics regarding an appropriate enforcement 
remedy. 

Related to Convention: art. 14. Effective 
access to procedures; art. 48. Recovery of costs. 


36-5-2314. Limited immunity of petitioner. 


(a) Participation by a petitioner in a proceeding under parts 20-29 of this 
chapter before a responding tribunal, whether in person, by private attorney, 
or through services provided by the support enforcement agency, does not 
confer personal jurisdiction over the petitioner in another proceeding. 

(b) A petitioner is not amenable to service of civil process while physically 
present in this state to participate in a proceeding under parts 20-29 of this 


chapter. 


(c) The immunity granted by this section does not extend to civil litigation 
based on acts unrelated to a proceeding under parts 20-29 of this chapter 
committed by a party while physically present in this state to participate in the 


proceeding. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 
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36-5-2315 


COMMENTS TO OFFICIAL TEXT 


Under subsection (a), direct or indirect par- 
ticipation in a UIFSA proceeding does not sub- 
ject a petitioner to an assertion of personal 
jurisdiction over the petitioner by the forum 
state in other litigation between the parties. 
The primary object of this prohibition is to 
preclude joining disputes over child custody 
and visitation with the establishment, enforce- 
ment, or modification of child support. This 
prohibition strengthens the ban on visitation 
litigation established in Section 305(d) [T.C.A. 
§ 36-5-2305(d)]. A petition for affirmative relief 
under UIFSA limits the jurisdiction of the tri- 
bunal to the boundaries of the support proceed- 
ing. In sum, proceedings under UIFSA are not 
suitable vehicles for the relitigation of all of the 
issues arising out of a foreign divorce or custody 
case. Only enforcement or modification of the 
support portion of such decrees or orders are 
relevant. Other issues, such as custody and 


visitation, or matters relating to other aspect of 
the divorce decree, are collateral and have no 
place in a UIFSA proceeding. 

Subsection (b) grants a litigant a variety of 
limited immunity from service of process dur- 
ing the time that party is physically present in 
a state for a UIFSA proceeding. The immunity 
provided is in no way comparable to diplomatic 
immunity, however, which should be clear from 
reading subsection (c) in conjunction with the 
other subsections. 

Subsection (c) does not extend immunity to 
civil litigation unrelated to the support pro- 
ceeding which stems from contemporaneous 
acts committed by a party while present in the 
state for the support litigation. For example, a 
petitioner involved in an automobile accident or 
a contract dispute over the cost of lodging while 
present in the state does not have immunity 
from a civil suit on those issues. 


36-5-2315. Nonparentage as defense. 


A party whose parentage of a child has been previously determined by or 
_ pursuant to law may not plead nonparentage as a defense to a proceeding 


' under parts 20-29 of this chapter. 


' History. 
Acts 2010, ch. 901, § 1. 


' Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Arguably this section does no more than 
restate the basic principle of res judicata. How- 
ever, there is a great variety of state law 
regarding presumptions of parentage and 
available defenses after a prior determination 
of parentage. As long as a proceeding is brought 
in an appropriate forum, this section is in- 
tended neither to discourage nor encourage 
collateral attacks in situations in which the law 
of another jurisdiction is at significant odds 
with local law. If a collateral attack on a par- 
entage decree is permissible under the law of 
the issuing jurisdiction, such a proceeding must 
be pursued in that forum and not in a UIFSA 
proceeding. 

This section mandates that a parentage de- 
cree rendered by another tribunal “pursuant to 
| law” is not subject to collateral attack in a 
_ UIFSA proceeding. Of course, an attack on an 


alleged final order based on a fundamental 
constitutional defect in the parentage decree is 
permissible in the forum state. For example, a 
responding tribunal may find that another tri- 
bunal acted unconstitutionally by denying a 
party due process due to a failure of notice and 
opportunity to be heard or a lack of personal 
jurisdiction over a party who did not answer or 
appear. Insofar as the latter ground is con- 
cerned, the universal enactment of the long- 
arm statute asserting personal jurisdiction 
over a respondent if the child “may have been 
conceived” in the forum state may greatly re- 
duce successful attacks on a parentage deter- 
mination. See Section 201(a)(6). [T.C.A. 
§ 36-5-2201(a)(6)]. 

Similarly, the law of the issuing state or 
foreign country may provide for a determina- 
tion of parentage based on certain specific acts 


36-5-2316 


of the obligor, such as voluntarily acknowledg- 
ing parentage as a substitute for a decree. 
UIFSA also is neutral regarding a collateral 
attack on such a parentage determination filed 
in the issuing tribunal. In the meantime, how- 
ever, the responding tribunal must give effect 
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if it is recognized as determinative in the issu- 
ing state or foreign country. The consistent 
theme is that a collateral attack on a parentage 
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determination cannot be made in a UIFSA | 


proceeding other than on fundamental due- 
process grounds. 


to such an act of acknowledgment of parentage 


36-5-2316. Special rules of evidence and procedure. 


(a) The physical presence of a nonresident party who is an individual in a 
tribunal of this state is not required for the establishment, enforcement, or 
modification of a support order or the rendition of a judgment determining 
parentage of a child. 

(b) An affidavit, a document substantially complying with federally man- 


dated forms, or a document incorporated by reference in any of them, which | 


would not be excluded under the hearsay rule if given in person, is admissible 
in evidence if given under penalty of perjury by a party or witness residing 
outside this state. 

(c) Acopy of the record of child support payments certified as a true copy of 
the original by the custodian of the record may be forwarded to a responding 
tribunal. The copy is evidence of facts asserted in it, and is admissible to show 
whether payments were made. 

(d) Copies of bills for testing for parentage of a child, and for prenatal and 
postnatal health care of the mother and child, furnished to the adverse party 
at least ten (10) days before trial, are admissible in evidence to prove the 
amount of the charges billed and that the charges were reasonable, necessary, 
and customary. 

(e) Documentary evidence transmitted from outside this state to a tribunal 
of this state by telephone, telecopier, or other electronic means that do not 
provide an original record may not be excluded from evidence on an objection 
based on the means of transmission. 

(f) In a proceeding under parts 20-29 of this chapter, a tribunal of this state 
shall permit a party or witness residing outside this state to be deposed or to 
testify under penalty of perjury by telephone, audiovisual means, or other 
electronic means at a designated tribunal or other location. A tribunal of this 
state shall cooperate with other tribunals in designating an appropriate 
location for the deposition or testimony. 

(g) If a party called to testify at a civil hearing refuses to answer on the 
ground that the testimony may be self-incriminating, the trier of fact may 
draw an adverse inference from the refusal. 

(h) A privilege against disclosure of communications between spouses does 
not apply in a proceeding under parts 20-29 of this chapter. 

(i) The defense of immunity based on the relationship of husband and wife 
or parent and child does not apply in a proceeding under parts 20-29 of this 
chapter. 

(j) A voluntary acknowledgment of paternity, certified as a true copy, iS 
admissible to establish parentage of the child. 


History. 
Acts 2010, ch. 901, § 1; 2016, ch. 664, § 2. 


Compiler’s Notes. 
Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
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§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
_ provided that: “This act shall take effect when 
the department of human services files a notice 
with the secretary of state who shall publish 
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the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Note that the special rules of evidence and 
procedure are applicable to a party or witness 
“residing outside this state,” substituting for 
“residing in another state.” This is the broadest 
application possible because the utility of these 
special rules is not limited to parties in other 
states, or in foreign countries, as defined in the 
act, but extends to an individual residing any- 
where. This extremely broad application of the 
special rules is to facilitate the processing of a 
support order in this state or elsewhere. This 
section combines many time-tested procedures 
_ with innovative methods for gathering evidence 


- in interstate cases. 


Subsection (a) ensures that a nonresident 
petitioner or a nonresident respondent may 
fully participate in a proceeding under the act 


\ without being required to appear personally. 


Subsection (b) recognizes the pervasive effect of 
_ the federal forms promulgated by the Office of 
_ Child Support Enforcement, which replace the 
necessity of swearing to a document “under 
oath” with the simpler requirement that the 
document be provided “under penalty of per- 
jury,’ as has long been required by federal 
income tax Form 1040. 
| Subsections (b) through (f) provide special 
- rules of evidence designed to take into account 
the virtually unique nature of the interstate 
proceedings under this act. These subsections 
provide exceptions to the otherwise guiding 
principle of UIFSA, i.e., local procedural and 
substantive law should apply. Because the out- 
of-state party, and that party’s witnesses, nec- 
_ essarily do not ordinarily appear in person at 
the hearing, deviation from the ordinary rules 
of evidence is justified in order to assure that 
_ the tribunal will have available to it the maxi- 
mum amount of information on which to base 
its decision. The intent throughout these sub- 
Sections is to eliminate by statute as many 
potential hearsay problems as possible in inter- 
state litigation, with the goal of providing each 
_ party with the means to present evidence, even 
if not physically present. 

Subsection (d) provides a simplified means 
for proving health-care expenses related to the 
birth of a child. Because ordinarily the amount 


of these charges is not in dispute, this is de- 
signed to obviate the cost of having health-care 
providers appear in person or of obtaining affi- 
davits of business records from each provider. 

Subsections (e) and (f) encourage tribunals 
and litigants to take advantage of modern 
methods of communication in interstate sup- 
port litigation; most dramatically, the out-of- 
state party is authorized to testify by the full 
panoply of audio and audiovisual technologies 
currently available for direct personal commu- 
nication and to supply documents by fax, email, 
or direct transfer between computers or other 
electronic devices. One of the most useful ap- 
plications of these subsections is to provide an 
enforcing tribunal with up-to-date information 
concerning the amount of arrears. 

Subsection (f) unambiguously mandates that 
telephone or audiovisual testimony in deposi- 
tions and hearings must be allowed. It antici- 
pates that every courtroom is equipped with a 
speakerphone. In a day when laptop computers 
often come equipped with a video camera, live 
testimony from a remote location is not only 
possible, but almost as reliable as if the testi- 
mony was given in person. No doubt a de- 
meanor is better judged in person than by 
viewing a video screen, but the latter is cer- 
tainly preferable to only a disembodied voice. 

Subsection (g) codifies the rule in effect in 
many states that in civil litigation an adverse 
inference may be drawn from a litigant’s silence 
—that restriction of the Fifth Amendment does 
not apply. A related analogy is that a refusal to 
submit to genetic testing may be admitted into 
evidence and a trier of fact may resolve the 
question of parentage against the refusing 
party on the basis of an inference that the 
results of the test would have been unfavorable 
to the interest of that party. 

Subsection (j), new in 2001, complies with the 
federally mandated procedure that every state 
must honor the “acknowledgment of paternity” 
validly made in another state. 

Related to Convention: art. 13. Means of 
communication; art. 14. Effective access to pro- 
cedures; art. 29. Physical presence of the child 
or the applicant not required. 


36-5-2317. Communications between tribunals. 


A tribunal of this state may communicate with a tribunal outside this state 
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in a record or by telephone, electronic mail, or other means, to obtain 
information concerning the laws, the legal effect of a judgment, decree, or order 
of that tribunal, and the status of a proceeding. A tribunal of this state may 


furnish similar information by similar means to a tribunal outside this state. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


This section explicitly authorizes a state tri- 
bunal to communicate with a tribunal of an- 
other state, foreign country, or in a foreign 
nation state not defined as a foreign country. It 
was derived from UCCJA § 110 authorizing 
such communications to facilitate a fully in- 
formed decision. The amendment in UIFSA 
(2008) not only expands the authorization to 
worldwide scope, i.e., “outside this state,” but 


specifically adds email to the select modes of 
communication. Broad cooperation by tribunals 
is strongly encouraged in order to expedite 
establishment and enforcement of a support 
order. American judges are very familiar with 
this procedure. It remains to be seen whether 
overseas communication between judges will be 
received with similar cooperation. 


36-5-2318. Assistance with discovery. 


A tribunal of this state may: 


(1) Request a tribunal outside this state to assist in obtaining discovery; 


and 


(2) Upon request, compel a person over which it has jurisdiction to 
respond to a discovery order issued by a tribunal outside this state. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


This section takes a logical step to facilitate 
interstate and international cooperation by en- 
listing the power of the forum to assist a 
tribunal of another state or country with the 


discovery process. The grant of authority is 
quite broad, enabling the tribunal of the enact- 
ing state to fashion its remedies to facilitate 
discovery consistent with local practice. 


36-5-2319. Receipt and disbursement of payments. 


(a) A support enforcement agency or tribunal of this state shall disburse 


f 


——— 
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_ promptly any amounts received pursuant to a support order, as directed by the 
_ order. The agency or tribunal shall furnish to a requesting party or tribunal of 
_ another state or a foreign country a certified statement by the custodian of the 


record of the amounts and dates of all payments received. 
(b) If neither the obligor, nor the obligee who is an individual, nor the child 


resides in this state, upon request from the support enforcement agency of this 
state or another state, the support enforcement agency of this state or a 


tribunal of this state shall: 


(1) Direct that the support payment be made to the support enforcement 
agency in the state in which the obligee is receiving services; and 

(2) Issue and send to the obligor’s employer a conforming income-with- 
holding order or an administrative notice of change of payee, reflecting the 
redirected payments. 
(c) The support enforcement agency of this state receiving redirected 


_ payments from another state pursuant to a law similar to subsection (b) shall 
' furnish to a requesting party or tribunal of the other state a certified statement 
by the custodian of the record of the amount and dates of all payments 
» received. 


—_— 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 
Part 20, § 36-5-2001 (Acts 1997, ch. 551, 


- § 2), concerning the short title for title 36, ch. 


5, parts 20-29, was repealed and reenacted by 


' Acts 2010, ch. 901, § 1, upon completion of the 


provisions in § 2 of the act. Acts 2010, ch. 901, 


§ 2, as amended by Acts 2016, ch. 664, § 4, 
_ provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


The first sentence of subsection (a) is truly 


' hortatory in nature, although its principle is 


implemented insofar as support enforcement 


' agencies are required by federal regulations 
» promulgated by the Office of Child Support 
_ Enforcement (OCSE). The second sentence con- 


firms the duty of the agency or tribunal to 
furnish payment information in interstate or 


international cases. 


As an exception to the usual provisions in 


| Article 3 [part 3], subsections (b) and (c) are 
_applicable only to interstate cases. The proce- 
dure described was inspired by the Office of 


Child Support Enforcement (OCSE), U.S. De- 


’ partment of Health and Human Services, and 


is designed to speed up receipt of support pay- 
ments. Support enforcement agencies are di- 


rected to cooperate in the efficient and expedi- 
tious collection and transfer of child support 
from obligor to obligee. Over two-thirds of all 
child support payments currently are made 
through direct income withholding actions, 
whereby an out-of-state IV-D agency sends di- 
rect notice to an employer in the obligor’s state 
to withhold funds to satisfy the support obliga- 
tion. Nonetheless, this section remains viable 
for those situation in which the direct withhold- 
ing encounters a glitch. Further, there are 
ongoing problems in states not having income 
withholding payments go to the state disburse- 
ment unit. This section is intended to solve the 
problem by directing the payments to the most 
logical disbursement unit, i.e., the state with 
continuing exclusive jurisdiction. 


36-5-2401 
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PART 24 


UNIFORM INTERSTATE FAMILY SUPPORT ACT — 
ESTABLISHMENT OF SUPPORT ORDER OR 
DETERMINATION OF PARENTAGE 


COMMENTS TO OFFICIAL TEXT 


A fundamental principle of U.S. jurispru- 
dence is that our courts are open to litigants 


with a valid cause of action. This article [part] 


makes clear this principle applies to support 
actions, whether initiated by a resident of the 
United States or of a foreign nation. 


36-5-2401. Establishment of support order. 


(a) If a support order entitled to recognition under parts 20-29 of this 
chapter has not been issued, a responding tribunal of this state with personal 
jurisdiction over the parties may issue a support order if: 

(1) The individual seeking the order resides outside this state; or 
(2) The support enforcement agency seeking the order is located outside 


this state. 


(b) The tribunal may issue a temporary child support order if the tribunal 
determines that such an order is appropriate and the individual ordered to pay 


is: 


(1) A presumed father of the child; 


(2) Petitioning to have his paternity adjudicated; 

(3) Identified as the father of the child through genetic testing; 

(4) An alleged father who has declined to submit to genetic testing; 

(5) Shown by clear and convincing evidence to be the father of the child; 
(6) An acknowledged father as provided by this title; 


(7) The mother of the child; or 


(8) An individual who has been ordered to pay child support in a previous 
proceeding and the order has not been reversed or vacated. 
(c) Upon finding, after notice and opportunity to be heard, that an obligor 
owes a duty of support, the tribunal shall issue a support order directed to the 
obligor and may issue other orders pursuant to § 36-5-2305. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


NOTES TO DECISIONS 


1. Jurisdiction. 

Trial court had subject matter jurisdiction 
because no prior child support or parentage 
orders had previously been entered and it had 


personal jurisdiction over each party, as the 
father resided in Tennessee and the mother had 
filed her Uniform Interstate Family Support 
Act petition in Tennessee. State ex rel. Moody v. 


i 


i 
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Roker, — S.W.3d —, 2021 Tenn. App. LEXIS 87 


(Tenn. Ct. App. Mar. 9, 2021). 
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COMMENTS TO OFFICIAL TEXT 


This section authorizes a responding tribunal 
of this state to issue temporary and permanent 


_ support orders binding on an obligor over whom 
_ the tribunal has personal jurisdiction when the 
person or entity requesting the order is “outside 
this state,” i.e., anywhere else in the world. 
_ UIFSA does not permit such orders to be issued 


when another support order entitled to recog- 


- nition exists, thereby prohibiting a second tri- 


bunal from establishing another support order 


_and the accompanying continuing, exclusive 


— 


=. 


_ = 


jurisdiction over the matter. See Sections 205 


and 206 [T.C.A. §§ 36-5-2205 and 36-5-2206]. 

Related to Convention: art. 11. Application 
contents; art. 14. Effective access to procedures; 
art. 15. Free legal assistance for child support 
applications; art. 16. Declaration to permit use 
of child-centered means test; art. 17. Applica- 
tions not qualifying under 15 or 16; art. 20. 
Bases for recognition and enforcement; art. 25. 
Documents; art. 27. Findings of fact; art. 28. No 
review of the merits; art. 37. Direct requests to 
competent authorities; art. 56. Transitional 
provisions. 


36-5-2402. Proceeding to determine parentage. 


A tribunal of this state authorized to determine parentage of a child may 
_ serve as a responding tribunal in a proceeding to determine parentage of a 
child brought under parts 20-29 of this chapter or a law or procedure 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 


_ provided that: “This act shall take effect when 


substantially similar to parts 20-29 of this chapter. 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


NOTES TO DECISIONS 


1. Jurisdiction. 


Trial court had subject matter jurisdiction 


_ because no prior child support or parentage 
_ orders had previously been entered and it had 
' personal jurisdiction over each party, as the 


father resided in Tennessee and the mother had 
filed her Uniform Interstate Family Support 
Act petition in Tennessee. State ex rel. Moody v. 
Roker, — S.W.3d —, 2021 Tenn. App. LEXIS 87 
(Tenn. Ct. App. Mar. 9, 2021). 


COMMENTS TO OFFICIAL TEXT 


This article authorizes a “pure” parentage 


' action in the interstate context, i.e., an action 


a Lae Set wr 


sd 


hot joined with a claim for support. The mother, 


an alleged father of a child, or a support en- 


forcement agency may bring such an action. 


Typically an action to determine parentage 
across a state line or international border will 
also seek to establish a support order. See 


' Section 401 [T.C.A. § 36-5-2401]. An action to 
' establish parentage under UIFSA is to be 
» treated identically to such an action brought in 
' the responding state. 


: 
' 


In a departure from the rest of this act, in 


UIFSA (2001) the term “tribunal” was replaced 
by “court” in this section. The several states 
have a variety of combinations of judicial or 
administrative entities that are authorized to 
establish, enforce, and modify a child-support 
order. Because the Uniform Parentage Act 
(UPA) (2000) § 104 restricts parentage deter- 
minations to “a court,” see UPA (2000) § 104, 
the drafters took the view that only a judicial 
officer should determine parentage as a matter 
of public policy. This conclusion was in error 
insofar as some states are concerned and is 
reversed in this iteration of the act. 


36-5-2501 


Related to Convention: art. 2. Scope; art. 6. 
Specific functions of Central Authorities; art. 
10. Available applications. 
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PART 25 


UNIFORM INTERSTATE FAMILY SUPPORT ACT — 
ENFORCEMENT OF ORDER WITHOUT REGISTRATION 


COMMENTS TO OFFICIAL TEXT 


This article [part] governs direct filing of an 
income withholding order from one state to an 
employer in another state. Except as provided 
in Section 507 [T.C.A. 36-5-2507], the provi- 
sions of this article [part] only apply to an 
interstate case and do not apply to an income- 
withholding order from a foreign country. While 
U.S. employers routinely enforce sister state 
income-withholding orders, enforcement of the 


wide variety of possible foreign support orders 
would provide too many complexities and chal- 
lenges to justify requiring an employer to inter- 
pret and enforce an ostensible foreign income- 
withholding order. Indeed, income-withholding 
orders from a foreign country are quite rare at 
this time, although instances of that enforce- 
ment remedy probably will increase in the 
future. 


36-5-2501. Employer’s receipt of income-withholding order of another 


state. 


An income-withholding order issued in another state may be sent by or on 
behalf of the obligee, or by the support enforcement agency, to the person 
considered as the obligor’s employer pursuant to part 5 of this chapter without 
first filing a petition or comparable pleading or registering the order with a 


tribunal of this state. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


In 1984 Congress mandated that all states 
adopt procedures for enforcing income-with- 
holding orders of sister states. Direct recogni- 
tion by the out-of-state obligor’s employer of a 
withholding order issued by another state long 
was sought by support enforcement associa- 
tions and other advocacy groups. UIFSA (1992) 
recognized such a procedure. This article [part] 
was extensively amended in 1996, but was the 
subject only of clarifying amendments in 2001. 

Section 501 [T.C.A. § 36-5-2501] is deliber- 
ately written in the passive voice; the act does 
not restrict those who may send an income- 
withholding order across state lines. Although 


the sender will ordinarily be a child support 
enforcement agency or the obligee, the obligor 
or any other person may supply an employer 
with the income-withholding order. “Sending a 
copy” of a withholding order to an employer is 
clearly distinguishable from “service” of that 
order on the same employer. Service of an order 
necessarily intends to invoke a tribunal’s au- 
thority over an employer doing business in the 
state. Thus, for there to be valid “service” of a 
withholding order on an employer in a state, 
the tribunal must have authority to bind the 
employer. In most cases, this requires the as- 
sertion of the authority of a local responding 
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_ tribunal in a “registration for enforcement” 


proceeding. In short, the formality of “service” 
defeats the whole purpose of direct income 


withholding across state lines. 


The process contemplated in this article 


[part] is direct “notification” of an employer in 
another state of a withholding order without 


the involvement of initiating or responding 


tribunals. Therefore, receipt of a copy of a 
» withholding order by facsimile, regular first 
class mail, registered or certified mail, or any 
_ other type of direct notice is sufficient to pro- 


_yide the requisite notice to trigger direct in- 
- come withholding in the absence of a contest by 


the employee-obligor. This process is now 
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widely used by not only child support enforce- 
ment agencies, but also by private collection 
agencies or private attorneys acting on behalf 
of obligees. 

Except as provided in Section 507 [T.C.A. 
§ 36-5-2507], Administrative Enforcement of 
Orders, none of the sections in Article 5 [part 5] 
are intended to apply to foreign support orders. 
While it is appropriate for U.S. employers to 
enforce sister state income-withholding orders 
routinely, enforcement of the wide variety of 
possible foreign support orders provides too 
many complexities and challenges to require an 
employer to interpret and enforce ostensible 
foreign income-withholding orders. 





! 36-5-2502. Employer’s compliance with income-withholding order of 
another state. 


(a) Upon receipt of an income-withholding order, the obligor’s employer 
» shall immediately provide a copy of the order to the obligor. 

_ (b) The employer shall treat an income-withholding order issued in another 
) state which appears regular on its face as if it had been issued by a tribunal of 
| this state. 

(c) Except as otherwise provided in subsection (d) and § 36-5-25038, the 
employer shall withhold and distribute the funds as directed in the withhold- 
| ing order by complying with terms of the order which specify: 

(1) The duration and amount of periodic payments of current child 
support, stated as a sum certain; 

(2) The person designated to receive payments and the address to which 
the payments are to be forwarded; 

(3) Medical support, whether in the form of periodic cash payment, stated 
as a sum certain, or ordering the obligor to provide health insurance 
coverage for the child under a policy available through the obligor’s 
employment; 

| (4) The amount of periodic payments of fees and costs for a support 
enforcement agency, the issuing tribunal, and the obligee’s attorney, stated 
as sums certain; and 

(5) The amount of periodic payments of arrearages and interest on 
arrearages, stated as sums certain. 

(d) An employer shall comply with the law of the state of the obligor’s 
) principal place of employment for withholding from income with respect to: 

(1) The employer’s fee for processing an income-withholding order; 

(2) The maximum amount permitted to be withheld from the obligor’s 
income; and 

(3) The times within which the employer must implement the withhold- 
ing order and forward the child support payment. 


' History. 
Acts 2010, ch. 901, § 1. 


' Compiler’s Notes. 


Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
' § 2), concerning the short title for title 36, ch. 


5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


36-5-2502 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
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later than April 1, 2016, the public welfare 
requiring it.” 
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The date published by the secretary of state — 
in the Tennessee Administrative Register was — 


March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


In 1996 major employers and national pay- 
roll associations urged NCCUSL to supply 
more detail regarding the rights and duties of 
an employer on receipt of an income-withhold- 
ing order from another state. The Conference 
obliged with amendments to UIFSA establish- 
ing a series of steps for employers to follow. 

When an employer receives an income with- 
holding order from another state, the first step 
is to notify the employee that an income with- 
holding order has been received naming the 
employee as the obligor of child support, and 
that income withholding will begin within the 
time frame specified by local law. In other 
words, the employer will initially proceed just 
as if the withholding order had been received 
from a tribunal of the employer’s state. It is the 
responsibility of the employee to take whatever 
protective measures are necessary to prevent 
the withholding if the employee asserts a de- 
fense as provided in Section 506 [T.C.A. § 36- 
5-2506], infra. 

At this point neither an initiating nor a 
responding tribunal is directly involved. The 
withholding order may have been forwarded by 
the obligee, the obligee’s attorney, or the out-of- 
state IV-D agency. In fact, there is no prohibi- 
tion against anyone sending a valid copy of an 
income-withholding order, even a stranger to 
the litigation, such as the child’s grandparent. 
Subsection (a) does not specify the method for 
sending this relatively informal notice for di- 
rect income withholding, but rather makes the 
assumption that the employer’s communication 
to the employee regarding receipt of the order 
will cause an employee-obligor to act to prevent 
a wrongful invasion of his or her income if it is 
not owed as current child support or arrears. 

Subsection (b) directs an employer of the 
enacting state to recognize a withholding order 
of a sister state, subject to the employee’s right 
to contest the validity of the order or its en- 
forcement. Prior to the promulgation of UIFSA, 
agencies in several states adopted a procedure 
of sending direct withholding requests to out- 
of-state employers. A contemporaneous study 
by the federal General Accounting Office re- 
ported that employers in a second state rou- 
tinely recognized withholding orders of sister 
states despite an apparent lack of statutory 
authority to do so. UIFSA marked the first 
official sanction of this practice. Subsection (b) 
does not define “regular on its face,” but the 
term should be liberally construed, see U.S. v. 
Morton, 467 U.S. 822 (1984) (“legal process 


regular on its face”). The rules governing intra- 
state procedure and defenses for withholding 
orders will apply to interstate orders. 
Subsection (c) answered employers’ com- 
plaints that insufficient direction for action was 


given by the original UIFSA. Prior to the 1996 — 


amendments an employer was merely told to 
“distribute the funds as directed in the with- 


holding order.” This section clarifies the terms | 


of the out-of-state order with which the em- 
ployer must strictly comply. As a general prin- 
ciple, an employer is directed to comply with 
the specific terms contained in the order, but 
there are exceptions. Moreover, many income- 
withholding orders received at that time did 
not provide the detail necessary for the em- 


ployer to comply with every directive. Since | 


then, however, the long-anticipated federal 


forms were promulgated throughout 1997 and © 


1998, with periodic updates to the present time. 
Most recently, the text of income withholding 


orders for child support is fast conforming to a | 


nationwide norm. To the extent that an order is 


silent, the employer is not required to respond | 


to unstated demands of the issuing tribunal. 


Formerly, employers often were so concerned | 
about ambiguous or incomplete orders that | 


they telephoned child support enforcement 
agencies in other states to attempt to under- 
stand and comply with unstated terms. Em- 
ployers should not be expected to become inves- 
tigators or shoulder the responsibility of 
learning the law of 50 states. 

Subsection (c)(1) [subdivision (c)(1)] directs 
that the amount and duration of periodic pay- 


ments of current child support must be stated | 


in a sum certain in order to elicit compliance. 
The amount of current support and duration of 
the support obligation are fixed by the control- 
ling order and should be stated in the withhold- 


ing order so that the employer is informed of | 


the date on which the withholding is antici- 
pated to terminate. The “sum certain” require- 


: 


ment is crucial to facilitating the employer’s 


compliance. For example, an order for a “per- 


centage of the obligor’s net income,” does not | 


satisfy this requirement and is not entitled to 
compliance from an employer receiving an in- 
terstate income-withholding order. 


Subsection (c)(2) [subdivision (c)(2)] states 


the obvious: information necessary for compli- — 


ance must be clearly stated. For example, the | 


destination of the payments must correspond to 


the destination originally designated or subse- 
quently authorized by the issuing tribunal, — 


such as by the redirection of payments pursu- 
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) ant to Section 319 [T.C.A. § 36-5-2319], supra. ultimately must be responsible to account for 
Subsection (c)(3) [subdivision (c)(3)] provides payments and maintain the record of arrears 
| that medical support for the child must be and interest rate on arrears. Full compliance 
_ stated either by a periodic cash payment or, with the support order will only be achieved 
_ alternatively, by an order directing the em- when the issuing tribunal determines that the 
» ployee-obligor to provide health insurance cov- _ obligation no longer exists. The amount of pe- 
_ erage from his employment. In the absence of _riodic payments for arrears is also fixed by the 
| an order for payment of asum certain, issuance controlling order unless the law of the issuing 
| of an order for medical support as child support state or the state where the order is being 
is required to ensure the employer enrolls the enforced provides a procedure for redetermina- 
) obligor’s child for coverage if medical insurance _ tion of the amount. 
|| is available through the obligor’s employment. Subsection (d) identifies those narrow provi- 
|| Failure to enroll the child should elicit, at the sions in which the law of the employee’s work 
|| least, registration of an order for enforcement state applies, rather than the law of the issuing 
_ in the responding state, to be implemented by state. A large employer will almost certainly 
an order of a tribunal directing either the have a number of employees subject to income- 
' employee or the employer to comply to furnish withholding orders. From the employer’s per- 
| insurance coverage for the child. If the em- spective, the procedural requirements for com- 
| ployer is so directed by a medical support order, pliance should be uniform for all of those 
» enrollment of the child in the health care plan employees. Certain issues should be matters 
| at the employee-obligor’s expense is not depen- _for the law of the employee’s work state, such as 
dent on the obligor’s consent, any more than __ the employer’s fee for processing, the maximum 
-withholding a sum certain from the obligor’s amount to be withheld, and the time in which to 
‘income is subject to a veto. It is up to the comply. The latter necessarily includes the fre- 
»employee-obligor to assert any defense to pre- quency with which income withholding must 
» vent the employer from abiding by the medical __ occur. This is also consistent with regard to the 
» support order. tax consideration imposed by choice of law 
_ Subsection (c)(4) [subdivision (c)(4)] identi- considerations. The only element in the list of 
\ fies certain costs and fees incurred in conjunc- __local laws identified in subsection (d) which 
| tion with the support enforcement that may be _ stirred any controversy whatsoever was the 
l\ added to the withholding order. fact that the maximum amount permitted to be 
| Subsection (c)(5) [subdivision (c)(5)] requires withheld is to be subject to the law of the 




































‘that the amount of periodic payments for ar- employee’s work state. Demands of equal treat- 
| rears and interest on arrears also must be ment for all obligees, plus the practical concern 
|| stated as a sum certain. If the one-order system _ that large employers require uniform computer 
‘is to function properly, the issuing tribunal programming mandate this solution. 







| 


\36-5-2503. Employer’s compliance with two or more income-withhold- 
ing orders. 


If an obligor’s employer receives two (2) or more income-withholding orders 


| ‘with respect to the earnings of the same obligor, the employer satisfies the 
i'terms of the orders if the employer complies with the law of the state of the 
|\obligor’s principal place of employment to establish the priorities for withhold- 


‘ing and allocating income withheld for two (2) or more child support obligees. 







||History. the department of human services files a notice 
Acts 2010, ch. 901, § 1. with the secretary of state who shall publish 
. the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 


I § 2), concerning the short title for title 36, ch. citing the effective date, which shall occur no 


| 5, parts 20-29, was repealed and reenacted by later than April 1, 2016, the public welfare 


‘Acts 2010, ch. 901, § 1, upon completion of the Tequiring it.” 
|'provisions in § 2 of the act. Acts 2010, ch. 901, The date published by the secretary of state 
| § 2, as amended by Acts 2016, ch. 664, § 4, in the Tennessee Administrative Register was 


\provided that: “This act shall take effect when March 31, 2016. 


-Compiler’s Notes. 
Part 20, § 36-5-2001 (Acts 1997, ch. 551, 


36-5-2504 


COMMENTS TO OFFICIAL TEXT 


Consistent with the act’s general problem- 
solving approach, the employer is directed to 
deal with multiple income orders for multiple 
families in the same manner as required by 
local law for orders of the forum state. 


36-5-2504. Immunity from civil liability. 


An employer that complies with an income-withholding order issued in 
another state in accordance with this part is not subject to civil liability to an | 
individual or agency with regard to the employer’s withholding of child support 


from the obligor’s income. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


COMMENTS TO OFFICIAL TEXT 


Because employer cooperation is a key ele- 
ment in interstate child support enforcement, it 
is sound policy to state explicitly that an em- 


36-5-2505. Penalties for noncompliance. 


An employer that willfully fails to comply with an income-withholding order | 
issued in another state and received for enforcement is subject to the same) 
penalties that may be imposed for noncompliance with an order issued by al 


tribunal of this state. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


COMMENTS TO OFFICIAL TEXT 


Only an employer who willfully fails to com- 
ply with an interstate order will be subject to 
enforcement procedures. Local law is the ap- 
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In addition to income withholding orders. ! 
issued by tribunals of other states, state sup- | 
port enforcement agencies may also issue in- | 
come withholding orders to enforce foreign 
child-support orders. 


the department of human services files a notice | 
with the secretary of state who shall publish | 
the notice in the Tennessee Administrative | 
Register on the secretary of state’s web site, | 
citing the effective date, which shall occur no! 
later than April 1, 2016, the public welfare : 
requiring it.” { 

The date published by the secretary of state | 
in the Tennessee Administrative Register was | 
March 31, 2016. | 


ployer who complies with an income-withhold- 1 
ing order from another state is immune from) 
civil liability. ) 





the department of human services files a notice’ 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative © 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no| 
later than April 1, 2016, the public welfare} 
requiring it.” 

The date published by the secretary of state! 
in the Tennessee Administrative Register was) 
March 31, 2016. 2 


propriate source for the applicable sanctions: 
and other remedies available under state law. | 
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| 36-5-2506. Contest by obligor. 


(a) An obligor may contest the validity or enforcement of an income- 
» withholding order issued in another state and received directly by an employer 
-in this state by registering the order in a tribunal of this state and filing a 
contest to that order as provided in part 26, or otherwise contesting the order 
_in the same manner as if the order had been issued by a tribunal of this state. 
(b) The obligor shall give notice of the contest to: 

(1) A support enforcement agency providing services to the obligee; 

(2) Each employer that has directly received an income-withholding order 
_ relating to the obligor; and 
(3) The person designated to receive payments in the income-withholding 
_ order or, if no person is designated, to the obligee. 





Be story 
Acts 2010, ch. 901, § 1. 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 





| Compiler’s Notes. 

| Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
'§ 2), concerning the short title for title 36, ch. 
| 5, parts 20-29, was repealed and reenacted by 
) Acts 2010, ch. 901, § 1, upon completion of the 
| provisions in § 2 of the act. Acts 2010, ch. 901, 
'§ 2, as amended by Acts 2016, ch. 664, § 4, 
) provided that: “This act shall take effect when 







COMMENTS TO OFFICIAL TEXT 


multiple withholding notices regarding the ob- 
ligor-employee and the same obligee. The no- 
tices may even allege conflicting amounts due, 
especially for payments on arrears. Addition- 
ally, many employees claim to have only 
learned of default orders when the withholding 


This section incorporates into the interstate 
context the local law regarding defenses an 
| employee-obligor may raise to an income-with- 
holding order. Generally, states have accepted 
| the IV-D requirement that the only viable de- 
fWiense is a mistake of fact, 42 U.S.C. 





| § 666(b)(4)(A). This apparently includes errors 
| in the amount of current support owed, in the 
» amount of accrued arrearage, or mistaken iden- 
| tity of the alleged obligor. Other grounds are 
-exciuded, such as inappropriate amount of sup- 
| port ordered, changed financial circumstances 
lho the obligor, or lack of visitation. H.R. Rep. 
| No. 98-527, 98th Cong., Ist Sess. 33 (1983). The 
| latter pas must be pursued in a separate 
I, proceeding in the appropriate state, not in a 
| UIFSA proceeding. 

| This procedure is based on the assumption 
| that valid defenses to income withholding for 
| child support are few and far between. Experi- 
| ence has shown that in relatively few cases 
| does an employee-obligor have a complete de- 
|}fense, e.g., the child has died, another contin- 
/;gency ending the support has occurred, the 
| order has been superseded, or there is a case of 
|)mistaken identity and the employee is not the 
obligor. An employee’s complaint that “The 
‘child support is too high” must be ignored. 

_ As noted frequently above, instances of mul- 
| tiple orders have become increasingly rare over 
| the past two decades plus. Situations do arise, 
however, in which an employer has received 














notice is delivered to the employer. This claim 
often is based on an assertion that the order 
being enforced through income withholding 
was entered without personal jurisdiction over 
the obligor-employee. A variety of similar fun- 
damental defenses may be asserted, such as 
mistaken identity, full payment, another order 
controlling, etc. 

Subsection (a) provides for a simple, efficient, 
and cost-effective method for an employee-al- 
leged obligor to assert a defense. For example, 
if the existence of a support obligation is ac- 
knowledged but the details are at issue, the 
obligor may register the underlying “control- 
ling” support order with a local tribunal and 
seek temporary protection pending resolution 
of the contest. This may be accomplished pro se, 
employment of private counsel, or by a request 
for services from the child support enforcement 
agency of the responding state. Some states 
provide administrative procedures for challeng- 
ing the income withholding that may provide 
quicker resolution of a dispute than a judi- 
cially-based registration and hearing process. 
In the absence of expeditious action by the 
employee to assert a defense and contest the 


36-5-2507 


direct filing of a notice for withholding, how- 
ever, the employer must begin income with- 
holding in a timely fashion. 

Another issue the employee-obligor may 
raise is that the withholding order received by 
the employer is not based on the controlling 
child-support order issued by the tribunal with 
continuing, exclusive jurisdiction, see Section 
207 [T.C.A. § 36-5-2207], supra. Such a claim 
does not constitute a defense to the obligation 
of child support, but does put at issue the 
identity of the order to which the employer 
must respond. 

The one order system initiated by UIFSA 
effectively has eliminated the multiple-order 
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system of RURESA, which primarily involved 
multiple orders by different courts for the same 
child. At present most “duplicate income with- 
holding orders” involve one state seeking state 


assigned arrears and another state also seeking ~ 


arrears, and possibly ongoing support as well. 
Clearly the employer is in no position to make a 
decision on how to proceed to resolve such 
conflicting claims. When multiple orders in- 
volve the same employee-obligor and child, or 


multiple children (including those with other | 


mothers), as a practical matter resort to a 
responding tribunal to resolve the resulting 
dispute almost certainly will be necessary. 


36-5-2507. Administrative enforcement of orders. 


(a) A party or support enforcement agency seeking to enforce a support 
order or an income-withholding order, or both, issued in another state or a 
foreign support order may send the documents required for registering the 
order to a support enforcement agency of this state. 

(b) Upon receipt of the documents, the support enforcement agency, without 
initially seeking to register the order, shall consider and, if appropriate, use 
any administrative procedure authorized by the law of this state to enforce a 
support order or an income-withholding order, or both. If the obligor does not 


contest administrative enforcement, the order need not be registered. If the - 


obligor contests the validity or administrative enforcement of the order, the 
support enforcement agency shall register the order pursuant to parts 20-29 of 


this chapter. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 


with the secretary of state who shall publish — 
the notice in the Tennessee Administrative | 


Register on the secretary of state’s web site, 


citing the effective date, which shall occur no | 
later than April 1, 2016, the public welfare | 


requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Sections 501 through 506 [T.C.A. §§ 36-5- 
2501 — 36-5-2506] are posited on the belief 
that U.S. employers ought not be burdened 
with enforcement of foreign income-withhold- 
ing orders received directly from overseas. This 
view is inapplicable if a support enforcement 
agency is involved. The procedural safeguards 
built into the Title IV-D system of processing 
requests between Central Authorities provide 
reasonable assurance that the income with- 
holding order to be enforced is genuine. 

This section authorizes summary enforce- 
ment of an interstate or foreign child-support 
order through the administrative means avail- 
able for intrastate orders if the agency deems it 


interested party in another state or foreign 





“appropriate” to do so. Under subsection (a), an 
| 


country, which necessarily includes a private 


attorney or a support enforcement agency, may | 


forward a support order or income-withholding 


order to a support enforcement agency of the | 


responding state. The term “responding state” 

in this context does not necessarily contemplate 

resort to a tribunal as an initial step. 
Subsection (b) directs the support enforce- | 


ment agency in the responding state to consider | 


and, if appropriate, to use that state’s regular 
administrative procedures to process an out-of- 
state order. Thus, a local employer accustomed | 


to dealing with the local agency need not | 
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change its procedure to comply with an out-of- 
state order. Similarly, the administrative 
agency is authorized to apply its ordinary rules 
equally to both intrastate and interstate or- 
ders. For example, if the administrative hear- 
ing procedure must be exhausted for an intra- 
state order before a contesting party may seek 
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relief in a tribunal, the same rule applies to an 
interstate order received for administrative en- 
forcement. This subsection also makes it clear 
that filing hens or submitting claims in legal 
actions do not require the initial registration of 
the order. 


PART 26 


UNIFORM INTERSTATE FAMILY SUPPORT ACT — 
REGISTRATION, ENFORCEMENT, AND MODIFICATION 
OF SUPPORT ORDER 


COMMENTS TO OFFICIAL TEXT 


Sections 601 through 604 [T.C.A. §§ 36-5- 
2601 — 36-5-2604] establish the basic proce- 
dure for the registration of a support order from 
another state or a foreign support order. Under 


| RURESA when a tribunal of a responding state 
_ was requested to register and enforce an exist- 


ing child-support order, the common practice 
was to ignore the request; rather, a separate 


_ proceeding would be initiated for the establish- 
' ment of a new support order. This practice was 


specifically rejected by UIFSA; this practice 


_ under RURESA created the multiple support- 
_ order system that UIFSA was specifically de- 


signed to eliminate. Under Sections 205 
through 207 [T.C.A. §§ 36-5-2205 — 36-5-2207] 


| the one-order system allows only one existing 





. order to be enforced prospectively. 


Sections 605 through 608 [T.C.A. 8§ 36-5- 


2605 — 36-5-2608] provide the procedure for 
the nonregistering party to contest registration 
of an order, either because the order is allegedly 
invalid, superseded, or no longer in effect, or 
because the enforcement remedy being sought 
is opposed by the nonregistering party. Other 
enforcement remedies may be available with- 
out resort to the UIFSA process under the law 
of the responding state. See Section 104 [T.C.A. 
§ 36-5-2103]. 

The registration and enforcement provisions 
in Sections 601 through 608 [T.C.A. §§ 36-5- 
2601 — 36-5-2608] are consistent with the 
“recognition and enforcement” provisions of the 
Convention. The terms of this article part] and 
Article 7 [part 7] suffice to direct international 
support orders into the proper channels. 


REGISTRATION FOR ENFORCEMENT OF SUPPORT 
ORDER 


_$6-5-2601. Registration of order for enforcement. 


A support order or income-withholding order issued in another state or a 
foreign support order may be registered in this state for enforcement. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 


| provisions in § 2 of the act. Acts 2010, ch. 901, 


§ 2, as amended by Acts 2016, ch. 664, § 4, 


provided that: “This act shall take effect when 
the department of human services files a notice 


p with the secretary of state who shall publish 


the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


Attorney General Opinions. 

Registration and enforcement of foreign child 
support orders, OAG 99-163, 1999 Tenn. AG 
LEXIS 145 (8/19/99). 


36-5-2602 


DOMESTIC RELATIONS 


692 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Illustrative Cases. 

Where chancery court enforced parts of the 
Kansas court’s divorce decree by reducing the 
husband’s share of the parties’ Tennessee mari- 
tal property by the amounts of the child support 
arrearage and discovery-related sanction as- 
sessed by the Kansas court, that enforcement 
violated the registration and notice provisions 
of the Uniform Interstate Family Support Act’s 
(UIFSA), specifically T.C.A. § 36-5-2601 to 


T.C.A. § 36-5-2607, because the Kansas court’s 
decree was never registered in Tennessee and 
the husband was never provided notice of the 
registration or an opportunity to contest the 
validity and enforcement of the decree. Jolly v. 
Jolly, 180 S.W.3d 783, 2004 Tenn. LEXIS 251 
(Tenn. 2004), rehearing denied, — S.W.3d —, 
2004 Tenn. LEXIS 332 (Tenn. 2004), review or 
rehearing denied, — S.W.3d —, 2005 Tenn. 
LEXIS 591 (Tenn. 2005). 


COMMENTS TO OFFICIAL TEXT 


Registration of an order in a tribunal of the 
responding state is the first step to enforce a 
support order from another state or foreign 
country. If a prior support order has been val- 
idly issued by a tribunal with continuing, ex- 
clusive jurisdiction, see Section 205 [T.C.A. 
§ 36-5-2205], such an order is to be prospec- 
tively enforced against the obligor in the ab- 
sence of narrow, strictly defined fact situations 
in which an existing order may be modified. See 
Sections 609 through 614 [T.C.A. §§ 36-5-2609 
— 36-5-2614]. Until and unless that order is 
modified, however, it remains an order of the 
issuing tribunal and is fully enforceable in the 
responding state. 

Although registration that is not accompa- 


nied by a request for the affirmative relief of 
enforcement is not prohibited, the act does not 
contemplate registration as serving a purpose 
in itself. In that regard, registration is a pro- 
cess, and the failure to register does not deprive 
an otherwise appropriate forum of subject mat- 
ter jurisdiction. Note that either or both a state 
support order or a state income-withholding 
order may be registered. However, although a 
foreign support order also may be registered, 
this section does not contemplate recognition of 
a foreign income-withholding order. 

Related to Convention: art. 23. Procedure 
on an application for recognition and enforce- 
ment; art. 26. Procedure on an application for 
recognition. 


36-5-2602. Procedure to register order for enforcement. 


(a) Except as otherwise provided in § 36-5-2706, a support order or income- 
withholding order of another state or a foreign support order may be registered 
in this state by sending the following records to the appropriate tribunal in this 
state: 

(1) A letter of transmittal to the tribunal requesting registration and 
enforcement; 

(2) Two (2) copies, including one (1) certified copy, of the order to be 
registered, including any modification of the order; 

(3) Asworn statement by the person requesting registration or a certified 
statement by the custodian of the records showing the amount of any 
arrearage; 

(4) The name of the obligor and, if known: 

(A) The obligor’s address and social security number; 

(B) The name and address of the obligor’s employer and any other 
source of income of the obligor; and 

(C) Adescription and the location of property of the obligor in this state 
not exempt from execution; and 

(5) Except as otherwise provided in § 36-5-2312, the name and address of — 
the obligee and, if applicable, the person to whom support payments are to | 
be remitted. 


‘J 
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(b) On receipt of a request for registration, the registering tribunal shall 


_ cause the order to be filed as an order of a tribunal of another state or a foreign 
_ support order, together with one (1) copy of the documents and information, 
regardless of their form. 


(c) A petition or comparable pleading seeking a remedy that must be 
affirmatively sought under other law of this state may be filed at the same time 


_ as the request for registration or later. The pleading must specify the grounds 
_ for the remedy sought. 


(d) If two (2) or more orders are in effect, the person requesting registration 
shall: 
(1) Furnish to the tribunal a copy of every support order asserted to be in 
effect in addition to the documents specified in this section; 
(2) Specify the order alleged to be the controlling order, if any; and 
(3) Specify the amount of consolidated arrears, if any. 
(e) A request for a determination of which is the controlling order may be 


' filed separately or with a request for registration and enforcement or for 
registration and modification. The person requesting registration shall give 
» notice of the request to each party whose rights may be affected by the 


determination. 
History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 
Part 20, § 36-5-2001 (Acts 1997, ch. 551, 


' § 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 


Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 


§ 2, as amended by Acts 2016, ch. 664, § 4, 


provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Illustrative Cases. 


Where chancery court enforced parts of the 


' Kansas court’s divorce decree by reducing the 
_ husband’s share of the parties’ Tennessee mari- 


tal property by the amounts of the child support 


_ arrearage and discovery-related sanction as- 


sessed by the Kansas court, that enforcement 


violated the registration and notice provisions 
of the Uniform Interstate Family Support Act’s 
(UIFSA), specifically T.C.A. § 36-5-2601 to 


T.C.A.§ 36-5-2607, because the Kansas court’s 
decree was never registered in Tennessee and 
the husband was never provided notice of the 
registration or an opportunity to contest the 
validity and enforcement of the decree. Jolly v. 
Jolly, 130 S.W.3d 783, 2004 Tenn. LEXIS 251 
(Tenn. 2004), rehearing denied, — S.W.3d —, 
2004 Tenn. LEXIS 332 (Tenn. 2004), review or 
rehearing denied, — S.W.3d —, 2005 Tenn. 
LEXIS 591 (Tenn. 2005). 


COMMENTS TO OFFICIAL TEXT 


Subsection (a) outlines the mechanics for 


registration of an interstate or foreign support 


- order. Substantial compliance with the require- 
' ments is expected. The procedure for registra- 


| 


tion and enforcement set forth in this section is 
basically unchanged for a foreign support or- 


| der; indeed, all of Sections 601 through 608 


| 


[T.C.A. §§ 36-5-2601 — 36-5-2608] apply. The 


requirement that the order be “issued by a 
tribunal” has been subtly modified. Although 
the vast majority of enforceable support orders 
will be from a tribunal, in relatively rare in- 
stances an enforceable “foreign support order” 
from a Convention country will not have been 
issued by a tribunal, see e.g., Section 710 
[T.C.A. § 36-5-2710], infra. Note, however, that 
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a request for registration of a foreign support 
order for which the Convention is in force is 
subject to Section 706 [T.C.A. § 36-5-2706]. 
This is because the list of documents compris- 
ing the required record in subsection (a) differs 
in a measurable degree with Convention art. 11 
and 25. 

Millions of interstate domestic cases have 
been, and will continue to be, processed under 
the procedure specified in this section. It has 
been estimated that only approximately one- 
tenth of one percent (0.1%) of the Title IV-D 
caseload involve a foreign support order. Thus, 
the documentation specified by this section is 
the same for interstate and non-Convention 
foreign support orders. A support order from a 
Convention country is covered by the separate 
list of specifications in Section 706 [T.C.A. § 36- 
5-2706] to accommodate the differences be- 
tween this act and the Convention. Because 
child-support enforcement agencies have suc- 
cessfully dealt with foreign support orders with 
increasing frequency during the UIFSA era, 
this may well prove to be a distinction without 
much difference. 

Subsection (b) confirms that the support or- 
der being registered is not converted into an 
order of the responding state; rather, it contin- 
ues to be an order of the tribunal of the issuing 
state or foreign country. 

Subsection (c) warns that if a particular 
enforcement remedy must be _ specifically 
sought under local law, the same rules of pro- 
cedure and substantive law apply to an inter- 
state or international case. For example, if 
license suspension or revocation is sought as a 
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der, the substantive and procedural rules of the 
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responding state apply. Whether the range of | 
application of the remedy in the responding | 


state is wider or narrower than that available 
in the issuing state or foreign country is irrel- 
evant. The responding tribunal will apply the 
familiar law of its state, and is neither expected 
nor authorized to consider the enforcement 
laws of the issuing state or foreign country. In 
short, the responding tribunal follows the iden- 


tical path for enforcing the order of a tribunal of | 


another state or foreign country as it would 
when enforcing an order of the responding 
state. The authorization of a later filing to 
comply with local law contemplates that inter- 
state or international pleadings may be liber- 
ally amended to conform to local practice. 
Subsections (d) and (e) amplify the proce- 
dures to be followed when two or more child- 
support orders exist and registration for en- 
forcement is sought. In such instances, the 
requester is directed to furnish the tribunal 
with sufficient information and documentation 
so that the tribunal may make a determination 


of the controlling order for prospective support | 


and of the amount of consolidated arrears and 
interest accrued under all valid orders. See 
Section 207 [T.C.A. § 36-5-2207]. 

Related to Convention: art. 11. Application 
contents; art. 20. Bases for recognition and 
enforcement; art. 21. Severability and partial 
recognition and enforcement; art. 22. Grounds 
for refusing recognition and enforcement; art. 
23. Procedure on an application for recognition 
and enforcement; art. 25. Documents. 


36-5-2603. Effect of registration for enforcement. 


(a) A support order or income-withholding order issued in another state or | 
a foreign support order is registered when the order is filed in the registering | 


tribunal of this state. 


(b) Aregistered support order issued in another state or a foreign country is | 
enforceable in the same manner and is subject to the same procedures as an 


order issued by a tribunal of this state. 
(c) Except as otherwise provided in parts 20-29 of this chapter, a tribunal of | 


f 


this state shall recognize and enforce, but may not modify, a registered support | 
order if the issuing tribunal had jurisdiction. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 
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COMMENTS TO OFFICIAL TEXT 


Initially the text of the registration proce- 
dure under UIFSA (1992) was nearly identical 
to that set forth in RURESA. But, the intent of 
UIFSA registration was always radically differ- 


_ ent. Under UIFSA, registration of a support 


order of State A continues to be an order of that 
state, which is to be enforced by a tribunal of 
State B. The ordinary rules of evidence and 
procedure of State B apply to hearings, except 
as local law may be supplemented or specifi- 
cally superseded by other local law, i.e., UIFSA. 
The purpose of the registration procedure in 
sections 601 through 604 [T.C.A. §§ 36-5-2601 
— 36-5-2604] is that the order being registered 
remains a State A order until modified. 

First, note that subsection (a) is phrased in 
the passive voice; “A support order ... is regis- 


_ tered when the order is filed in the registering 


tribunal ....” This drafting is deliberate. By 


- indirection, in effect UIFSA provides that ei- 
’ ther the obligor, the obligee, or a support en- 


forcement agency, may register a support order 


_ of another state or a foreign support order. In 
_ fact, even a stranger to the litigation, for ex- 


ample a grandparent or an employer of an 
alleged obligor, may register a support order. 


_ Presumptively, the order registered is the valid, 
- controlling order. If not, the act depends on the 
_ respondent to contest the registration. See Sec- 
tions 605 through 608 [T.C.A. §§ 36-5-2605 — 


36-5-2608]. 
Subsection (b) provides that a support order 


_ of another state or a foreign support order is to 
_ be enforced and satisfied in the same manner 


as if it had been issued by a tribunal of the 
registering state. Conceptually, the responding 


_36-5-2604. Choice of law. 


tribunal is enforcing the order of a tribunal of 
another state or a foreign support order, not its 
own order. 

Subsection (c) mandates enforcement of the 
registered order, but forbids modification un- 
less the terms of Sections 609 through 614 
[T.C.A. §§ 36-5-2609 — 36-5-2614] are met. 
Under UIFSA there will be only one order in 
existence at any one time. That order is en- 
forceable in a responding state irrespective of 
whether the order may be modified. In most 
instances, a child-support order will be subject 
to the continuing, exclusive jurisdiction of the 
issuing tribunal. Sometimes the issuing tribu- 
nal will not be able to exercise its authority to 
modify the order because neither the child nor 
the parties reside in the issuing state. Nonethe- 
less, the order may be registered and is fully 
enforceable in a responding state until the 
potential for modification actually occurs in 
accordance with the strict terms for such a 
proceeding. See Section 611 [T.C.A. § 36-5- 
2611]. Thus, the registering tribunal always 
must bear in mind that the enforcement proce- 
dures taken, whether to enforce current sup- 
port or to assist collecting current and future 
arrears and interest, are made on behalf of the 
issuing tribunal, and are not a modification of 
the controlling order. 

Related to Convention: art. 11. Application 
contents; art. 20. Bases for recognition and 
enforcement; art. 21. Severability and partial 
recognition and enforcement; art. 22. Grounds 
for refusing recognition and enforcement; art. 
23. Procedure on an application for recognition 
and enforcement; art. 25. Documents. 


(a) Except as otherwise provided in subsection (d), the law of the issuing 


state or foreign country governs: 


(1) The nature, extent, amount, and duration of current payments under 


a registered support order; 


(2) The computation and payment of arrearages and accrual of interest on 
the arrearages under the support order; and 
(3) The existence and satisfaction of other obligations under the support 


order. — 


(b) In a proceeding for arrears under a registered support order, the statute 
of limitation of this state, or of the issuing state or foreign country, whichever 
is longer, applies. 

(c) A responding tribunal of this state shall apply the procedures and 
remedies of this state to enforce current support and collect arrears and 
‘interest due on a support order of another state or a foreign country registered 
in this state. 

(d) After a tribunal of this state or another state determines which is the 
‘ controlling order and issues an order consolidating arrears, if any, a tribunal of 
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this state shall prospectively apply the law of the state or foreign country 
issuing the controlling order, including its law on interest on arrears, on 
current and future support, and on consolidated arrears. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Subsection (a) is intended to clarify the wide 
range of subjects that are governed by the 
choice-of-law rules established in this section. 
The task is to identify those aspects of the case 
for which local law is inapplicable. A basic 
principle of UIFSA is that throughout the pro- 
cess the controlling order remains the order of 
the tribunal of the issuing state or foreign 
country until a valid modification. The respond- 
ing tribunal only assists in the enforcement of 
that order. Absent a loss of continuing,. exclu- 
sive jurisdiction by the issuing tribunal and a 
subsequent modification of the order, the order 
never becomes an order of a _ responding 
tribunal. 

Subsection (a) first identifies those aspects of 
the initial child-support order that are gov- 
erned by the term’s original decision and the 
function of the issuing tribunal. First and fore- 
most, ultimate responsibility for enforcement 
and final resolution of the obligor’s compliance 
with all aspects of the support order belongs to 
the issuing tribunal. Thus, calculation of 
whether the obligor has fully complied with the 
payment of current support, arrears, and inter- 
est on arrears is also the duty of the issuing 
tribunal. 

In UIFSA (1992) the decision was made by 
NCCUSL that the duration of child support 
should be fixed by the initial controlling child- 
support order. See Section 611(c) [T.C.A. § 36- 
5-2611(c)]. This policy decision was somewhat 
controversial at the time, especially given the 
general rule that “local law controls.” But, case 
law regarding issues created by movement 
from one state with one duration to a state with 
another policy was hopelessly muddled, so a 
solution was sought. Then, as now, the policies 
of states on this subject varied greatly: today, a 
few states continue to set the once most-com- 
mon age of 21 as the cut-off date; some continue 
the obligation past 21, dependent on enroll- 
ment in higher education (often with limited 
time specified); at the other end of the spec- 
trum, some states end the obligation of child 


support at age 18; in others at 19; and, most 
popularly, at one or the other of either age 18 or 
19, plus graduation from high school, which- 
ever is later. 

Under subsection (a), if the initial issuing 
tribunal sets the age for termination of child 
support at 18, a responding state must recog- 
nize and enforce that child-support order. If the 
responding state sets its child support to age 
21, the responding tribunal may not apply that 
time duration to require additional support to 
that age. The converse is also true. If the 
controlling order of another state ends the 
support obligation at 21, the responding tribu- 
nal in a state with 18 as the maximum duration 
for child support must enforce the controlling 
order until age 21. The dissent on this policy 
decision in UIFSA has abated over time. Inter- 
estingly, the Convention establishes age 21 as 
the hallmark. At the same time, under Conven- 
tion art. 2(2), a country may reserve the right to 
limit the application of the Convention with 
regard to child support to persons who have not 
reached the age of 18. The United States does 
not intend to make such a reservation. 

Similarly, subsection (a) directs that the law 
of the issuing state or foreign country governs 
the answer to questions such as whether a 
payment made for the benefit of a child, such as 
a Social Security benefit for a child of a disabled 
obligor, should be credited against the obligor’s 
child support obligation. In sum, on these sub- 
jects the consistent rule is that a controlling 
order from State A is enforced in State B (and 
State C as well). 

Note that as soon as a general proposition is 
identified, an exception may well be presented. 
Subsection (b) contains a choice-of-law provi- 
sion that often diverges from other local law. In 
situations in which the statutes of limitation 
differ from state to state, the statute with the 
longer term is to be applied. In interstate cases, 
arrearages often will have accumulated over a 
considerable period of time before enforcement 
is perfected. The rationale for this exception to 
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the general rule of “local law applies” is that the 
obligor should not gain an undue benefit from 
his or her choice of residence if the forum state, 
as the obligor’s state of residence, has a shorter 
statute of limitations for arrearages than does 
the controlling order state. On the other side of 
the coin, i.e., if the forum has a longer statute of 
limitations, the obligor will be treated in an 
identical manner as all other obligors in that 
state. This choice of limitations also applies to 
the time period after the accrual of the arrears 
in which to bring an enforcement action. 

Subsection (c) mandates that local law con- 
trols with regard to enforcement procedures. 
For example, if the issuing state or foreign 
country has enacted a wide variety of license 
suspension or revocation statutes, while the 
responding state has a much narrower list of 
licenses subject to suspension or revocation, 
local law prevails. 

Subsection (d) may initially appear only to 
express a truism—the law of the issuing state 
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is superior with regard to the terms of the 
support order. The last clause in the sentence, 
however, contains an important clarifying pro- 
vision; that is, the law of the issuing state or 
foreign country is to be applied to the consoli- 
dated arrears, most particularly to the interest 
to be charged prospectively, even if the support 
orders of other states contributed a portion to 
those arrears. In sum, the local tribunal applies 
its own familiar procedures to enforce a support 
order, but it is clearly enforcing an order of a 
tribunal of another state and not an order of the 
forum. 

Related to Convention: art. 2. Scope; art. 
11. Application contents; art. 20. Bases for 
recognition and enforcement; art. 21. Severabil- 
ity and partial recognition and enforcement; 
art. 22. Grounds for refusing recognition and 
enforcement; art. 23. Procedure on an applica- 
tion for recognition and enforcement; art. 25. 
Documents. 


B. 
CONTEST OF VALIDITY OR ENFORCEMENT 


36-5-2605. Notice of registration of order. 


(a) When a support order or income-withholding order issued in another 
state or a foreign support order is registered, the registering tribunal of this 
state shall notify the nonregistering party. The notice must be accompanied by 
a copy of the registered order and the documents and relevant information 
accompanying the order. 

(b) A notice must inform the nonregistering party: 

(1) That a registered support order is enforceable as of the date of 
registration in the same manner as an order issued by a tribunal of this 
state; 

(2) That a hearing to contest the validity or enforcement of the registered 
order must be requested within twenty (20) days after notice unless the 
registered order is under § 36-5-2707; 

(3) That failure to contest the validity or enforcement of the registered 
order in a timely manner will result in confirmation of the order and 
enforcement of the order and the alleged arrearages; and 

(4) Of the amount of any alleged arrearages. 

(c) If the registering party asserts that two (2) or more orders are in effect, 
a notice must also: 

(1) Identify the two (2) or more orders and the order alleged by the 
registering party to be the controlling order and the consolidated arrears, if 
any; 

(2) Notify the nonregistering party of the right to a determination of 
which is the controlling order; 

(3) State that the procedures provided in subsection (b) apply to the 
determination of which is the controlling order; and 

(4) State that failure to contest the validity or enforcement of the order 
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alleged to be the controlling order in a timely manner may result in 

confirmation that the order is the controlling order. 

(d) Upon registration of an income-withholding order for enforcement, the 
support enforcement agency or the registering tribunal shall notify the 
obligor’s employer pursuant to part 5 of this chapter. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 
the department of human services files a notice 
with the secretary of state who shall publish 


the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


Attorney General Opinions. 

Registration and enforcement of foreign child 
support orders, OAG 99-163, 1999 Tenn. AG 
LEXIS 145 (8/19/99). 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Illustrative Cases. 

Where chancery court enforced parts of the 
Kansas court’s divorce decree by reducing the 
husband’s share of the parties’ Tennessee mari- 
tal property by the amounts of the child support 
arrearage and discovery-related sanction as- 
sessed by the Kansas court, that enforcement 
violated the registration and notice provisions 
of the Uniform Interstate Family Support Act’s 
(UIFSA), specifically T.C.A. § 36-5-2601 to 


T.C.A.§ 36-5-2607, because the Kansas court’s 
decree was never registered in Tennessee and 
the husband was never provided notice of the 


- registration or an opportunity to contest the 


validity and enforcement of the decree. Jolly v. 
Jolly, 180 S.W.3d 783, 2004 Tenn. LEXIS 251 
(Tenn. 2004), rehearing denied, — S.W.3d —, 
2004 Tenn. LEXIS 332 (Tenn. 2004), review or 
rehearing denied, — S.W.3d —, 2005 Tenn. 
LEXIS 591 (Tenn. 2005). 


COMMENTS TO OFFICIAL TEXT 


Subsection (a) requires the registering tribu- 
nal to provide notice to the nonregistering 
party of the effect of registration. After such 
notice is given, absent a successful contest by 
the nonregistering party, the order will be con- 
firmed and future contest will be precluded. 
The notice contemplates far more than merely 
announcing an intent to initiate enforcement of 
an existing support order. The registered order 
or orders and other relevant documents and 
information must accompany the notice, in- 
cluding details about the alleged arrears. 

Subsection (b) provides the nonregistering 
party with a wealth of information about the 
proceeding, including that: (1) the order is 
immediately enforceable; (2) a hearing must be 
requested within a relatively short time; (3) 
failure to contest “will result” in a confirmation 
of the order (roughly the equivalent of a default 
judgment); and (4) the amount of arrears, if 
any. Initially subsection (b) made the sugges- 
tion, via brackets, that [20] days be the time 
within which a request for a hearing to contest 
the support order be made. The rationale for 


this relatively short period was that the matter 

had already been litigated, and the obligor had 

already had the requisite “day in court,” and 
was allegedly in default of a known order. 

Moreover, advocates of child-support enforce- 

ment stressed the necessity of quick resolution 

of an instance of nonsupport. 

On the other hand, the Convention requires 
notice of hearing to be within a fixed time of 30 
days, and further a fixed time of 60 days if the 
respondent resides in a foreign country. See 
Convention art. 23(6). This difference between 
UIFSA and the Convention is accommodated in 
Section 707 [T.C.A. § 36-5-2707]. The time 
frame for notice of registration for an interstate 
support order and a foreign support order not 
subject to the Convention will be established by 
local law. 

Subsection (c) is the correlative to Section 
602 [T.C.A. § 36-5-2602] regarding the notice 
to be given to the nonregistering party if deter- 
mination of a controlling order must be made 
because of the existence of two or more child- 
support orders. The petitioner requesting this 
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affirmative relief is directed to identify the 


order alleged to be controlling under Section 


| 207 [T.C.A. § 36-5-2207]. 


Subsection (d) states the obvious; i.e., the 


_ obligor’s employer also must be notified if in- 
_ come is to be withheld. Often this will not be 
_ necessary if the employer has already been 
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notified by the responding state’s enforcement 
agency via the administrative process estab- 
lished in Section 507 [T.C.A. § 36-5-2507]. 

Related to Convention: art. 20. Bases for 
recognition and enforcement; art. 23. Procedure 
on an application for recognition and enforce- 
ment. 


_ 36-5-2606. Procedure to contest validity or enforcement of registered 


support order. 


(a) Anonregistering party seeking to contest the validity or enforcement of 
a registered support order in this state shall request a hearing within the time 
required by § 36-5-2605. The nonregistering party may seek to vacate the 
registration, to assert any defense to an allegation of noncompliance with the 
registered order, or to contest the remedies being sought or the amount of any 
alleged arrearages pursuant to § 36-5-2607. 

(b) If the nonregistering party fails to contest the validity or enforcement of 


| the registered support order in a timely manner, the order is confirmed by 


operation of law. 
(c) If a nonregistering party requests a hearing to contest the validity or 


. enforcement of the registered support order, the registering tribunal shall 


schedule the matter for hearing and give notice to the parties of the date, time, 


and place of the hearing. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch, 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Subsection (a) directs the “nonregistering 
party” to contest the registration of an inter- 
state support order or a foreign support order 
not subject to the Convention within a short 
period of time or forfeit the opportunity to 
contest. As noted in Section 605 [T.C.A. § 36-5- 
2605], that time frame is extended for cases 
subject to the Convention. 

Notice of registration is the first step for 
enforcement or modification of another state’s 
child-support order. Once the nonregistering 
party is put on notice of the registration, if an 
error allegedly has been made, the second step 
is crucial. The nonregistering party is required 


_ to assert any existing defense to the alleged 


controlling order, or forfeit the opportunity to 
contest the allegations. Note that either the 
obligor or the obligee may have objections to the 


_ registered order, although in the vast majority 
_ of cases the obligor is the nonregistering party. 


On the other hand, there is a possibility that 
in multiple-order situations either party may 
register the order most favorable to that party 
rather than register the likely controlling order, 
thus triggering a contest. Deliberately furnish- 
ing misinformation regarding the controlling 
order doubtless constitutes chicanery, which is 
contrary to Section 605(c) [T.C.A. § 36-5- 
2605(c)]|. When a support enforcement agency 
requests registration, Section 307(c) [T.C.A. 
§ 36-5-2307(c)] requires reasonable efforts to 
ensure registration of the proper controlling 
order. Nonetheless, there may be an honest 
difference of opinion as to which order controls. 
The nonregistering obligor has a significant 
stake in assuring that both the order and the 
arrears are correctly stated. 

Under UIFSA a contest of the fundamental 
provisions of the registered order is not permit- 
ted in the responding state. The nonregistering 


36-5-2607 


party must return to the issuing state or for- 
eign country to prosecute such a contest (only 
as the law of that state or foreign country 
permits). This approach is akin to the prohibi- 
tion found in Section 315 [T.C.A. § 36-5-2315] 
against asserting a nonparentage defense in a 
UIFSA proceeding. There is no attempt by 
UIFSA to preclude a collateral attack on the 
support order from being litigated in the appro- 
priate forum. 

Subsection (b) precludes an untimely contest 
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of a registered support order. 

Subsection (c) directs that a hearing be | 
scheduled when the nonregistering party con- 
tests some aspect of the registration. 

Related to Convention: art. 20. Bases for 
recognition and enforcement; art. 22. Grounds 
for refusing recognition and enforcement; art. 
23. Procedure on an application for recognition 
and enforcement; art. 26. Procedure on an ap- 
plication for recognition. 


36-5-2607. Contest of registration or enforcement. 


(a) A party contesting the validity or enforcement of a registered support 
order or seeking to vacate the registration has the burden of proving one (1) or 


more of the following defenses: 


(1) The issuing tribunal lacked personal jurisdiction over the contesting 


party; 


(2) The order was obtained by fraud; 

(3) The order has been vacated, suspended, or Sede by a later order; 

(4) The issuing tribunal has stayed the order pending appeal; 

(5) There is a defense under the law of this state to the remedy sought; 

(6) Full or partial payment has been made; 

(7) The statute of limitation under § 36-5-2604 precludes enforcement of 
some or all of the alleged arrearages; or 

(8) The alleged controlling order is not the controlling order. 


(b) If a party presents evidence establishing a full or partial defense under 
subsection (a), a tribunal may stay enforcement of the registered support order, 
continue the proceeding to permit production of additional relevant evidence, 
and issue other appropriate orders. An uncontested portion of the registered 
support order may be enforced by all remedies available under the law of this 
state. 

(c) If the contesting party does not establish a defense under subsection (a) 
to the validity or enforcement of a registered support order, the registering 


tribunal shall issue an order confirming the order. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


NOTES TO DECISIONS 


DECISIONS UNDER PRIOR LAW 


1. Illustrative Cases. 
Where chancery court enforced parts of the 
Kansas court’s divorce decree by reducing the 


husband’s share of the parties’ Tennessee mari- 
tal property by the amounts of the child support 
arrearage and discovery-related sanction as- 
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sessed by the Kansas court, that enforcement 
violated the registration and notice provisions 
of the Uniform Interstate Family Support Act’s 
(UIFSA), specifically T.C.A. § 36-5-2601 to 
T.C.A.§ 36-5-2607, because the Kansas court’s 
decree was never registered in Tennessee and 
the husband was never provided notice of the 
registration or an opportunity to contest the 
validity and enforcement of the decree. Jolly v. 
Jolly, 130 S.W.3d 783, 2004 Tenn. LEXIS 251 
(Tenn. 2004), rehearing denied, — S.W.3d —, 
2004 Tenn. LEXIS 332 (Tenn. 2004), review or 
rehearing denied, — S.W.3d —, 2005 Tenn. 
LEXIS 591 (Tenn. 2005). 
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Trial court had subject matter jurisdiction 
under the Uniform Interstate Family Support 
Act to register and enforce a child support order 
entered in a California divorce proceeding 
against a father because there was no evidence 
to establish the father had a defense under 
T.C.A. § 36-5-2607 to set aside the order; the 
father owed $114,033 in child support arrears. 
State ex rel. Saucier v. Parker, — S.W.3d —, 
2013 Tenn. App. LEXIS 248 (Tenn. Ct. App. Apr. 
9, 2013). 


COMMENTS TO OFFICIAL TEXT 


Subsection (a) places the burden on the non- 
registering party to assert narrowly defined 
defenses to registration of a support order. The 
first of the listed defenses, lack of personal 
jurisdiction over the nonregistering party in 
the original proceeding, is undoubtedly the 
most widely discussed topic. It appears that at 
the appellate level, several of the other listed 
defenses are more commonly asserted. The de- 
cision in Kulko v. Superior Court, 436 U.S. 84 
(1978) was somewhat controversial when deliv- 
ered, and has remained so, at least in the 


_ international context. As a practical matter, 


however, the requirement that a support order 


_ be based on personal jurisdiction over both 


parties—but primarily the obligor—is a well- 


' established fixture in the jurisprudence of the 


United States; relatively few appellate cases on 
this subject have been reported. 

A nonregistering obligor may assert a wide 
variety of listed defenses, such as “payment” or 
“the obligation has terminated,” in response to 
allegations of noncompliance with the regis- 
tered order. There is no defense, however, to 
registration of a valid foreign support order. 
The nonregistering party also may contest the 
allegedly controlling order because its terms 
have been modified. Or, the defense may be 
based on the existence of a different controlling 
order. See Section 207 [T.C.A. § 36-5-2207]. 
Presumably this defense must be substantiated 
by registration of the alleged controlling order 


36-5-2608. Confirmed order. 


to be effective. 

While subsection (a)(6) [subdivision (a)(6)] is 
couched in terms that imply the defense to the 
amount of alleged arrears can only be that they 
are less, the converse is also available. For 
example, if the registering party is the obligor 
and asserts an amount of arrears that the 
obligee believes is too low, as the nonregistering 
party the obligee must contest to preclude con- 
firmation of the alleged amount. 

In the absence of a valid defense, if the 
obligor is found to be liable for current support, 
the registering tribunal must enter an order to 
enforce that obligation. Additional proof of ar- 
rearages must also result in enforcement under 
the Bradley Amendment, 42 U.S.C. Section 
666(a)(10), which requires all states to treat 
child-support payments as final judgments as 
they come due (or lose federal funding). There- 
fore, federal law precludes arrearages from 
being subject to retroactive modification. Fu- 
ture modification of a child support order from 
another state is governed by Sections 609-614 
[T.C.A. §§ 36-5-2609 — 36-5-2614], and Sec- 
tions 615-616 [T.C.A. §§ 36-5-2615, 36-5-2616] 
regulate modification of foreign child support 
orders. 

Subsection (c) provides that failure to contest 
a registered order successfully requires the 
tribunal to confirm the validity of the regis- 
tered order. 

Related to Convention: art. 26. Procedure 
on an application for recognition. 


Confirmation of a registered support order, whether by operation of law or 
after notice and hearing, precludes further contest of the order with respect to 
any matter that could have been asserted at the time of registration. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 
Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 


5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 
the department of human services files a notice 


36-5-2609 


with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 
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The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


If, after notice, the nonregistering party fails 
to contest, the registered support order is con- 
firmed by operation of law and no further action 
by a responding tribunal is necessary. Although 
the statute is not explicit on the subject, it 
seems likely in the absence of a contest both the 
registering and nonregistering party would be 
estopped from subsequently collaterally attack- 
ing the confirmed order, whether on the basis 
that “the wrong order was registered” or 
otherwise. 

If contested, a registered support order must 


be confirmed by the responding tribunal if, 
after a hearing, the defenses authorized in 
Section 607 [T.C.A. § 36-5-2607] are rejected. 
Thus, either scenario precludes the nonregis- 
tering party from raising any issue that could 
have been asserted in a hearing. Confirmation 
of a support order, whether by action or as the 
result of inaction, validates both the terms of 
the order and the asserted arrearages. 
Related to Convention: art. 22. Grounds for 
refusing recognition and enforcement; art. 26. 
Procedure on an application for recognition. 


REGISTRATION AND MODIFICATION OF CHILD SUP- 
PORT ORDER OF ANOTHER STATE 


COMMENTS TO OFFICIAL TEXT 


Authority to modify a child-support order of 
another state depends on the interaction of 
these sections with the continuing, exclusive 
jurisdiction of the issuing tribunal. See Sections 
205 through 206 [T.C.A. §§ 36-5-2205, 36-5- 
2206]. This also might involve the determina- 
tion of the controlling order in a situation 
involving multiple child-support orders. These 
concepts are not present in the international 
context. See Sections 615, 616, and 711 [T.C.A. 
§§ 36-5-2615, 36-5-2616, 36-5-2711]. Thus, 
modification of a support order from a foreign 
country other than a Convention country is not 
governed by Sections 609-614 [T.C.A. §§ 36-5- 
2609 —36-5-2614], but is subject to Sections 
615-616 [T.C.A. §§ 36-5-2615, 36-5-2616], 
infra. 

Sections 609 through 614 [T.C.A. §§ 36-5- 
2609 —36-5-2614] apply only to modification of 
an interstate child-support order. Most of the 
act applies to “a support order,” which includes 


both child-support and spousal support. Both 
categories are generally subject to interstate 
enforcement under UIFSA. But, as a practical 
matter, the actual process of that enforcement 
is quite different. Child support is enforced 
almost exclusively by governmentally spon- 
sored Title IV-D agencies, which also may en- 
force spousal support if it is included in the 
same order. In some states, local funds are 
appropriated for enforcement of spousal sup- 
port as well. Only occasionally will a private 
attorney be involved in a child-support case, 
but spousal support not issued in conjunction 
with a child-support order generally requires 
representation pro se or by private counsel. 
More importantly, a tribunal of a responding 
state may enforce spousal support, but it does 
not have authority to modify a spousal-support 
order of another state or foreign country unless 
the law of that jurisdiction does not assert 
continuing, exclusive jurisdiction over its order. 
See Section 211 [T.C.A. § 36-5-2211]. 


36-5-2609. Procedure to register child support order of another state 
for modification. 


A party or support enforcement agency seeking to modify, or to modify and 
enforce, a child support order issued in another state shall register that order 
in this state in the same manner provided in §§ 36-5-2601 — 36-5-2608 if the 
order has not been registered. A petition for modification may be filed at the 
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History. 
Acts 2010, ch. 901, § 1. 


| Compiler’s Notes. 


Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 


_ 5, parts 20-29, was repealed and reenacted by 


Acts 2010, ch. 901, § 1, upon completion of the 


| provisions in § 2 of the act. Acts 2010, ch. 901, 
-§ 2, as amended by Acts 2016, ch. 664, § 4, 


provided that: “This act shall take effect when 
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same time as a request for registration, or later. The pleading must specify the 
grounds for modification. 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Sections 609 through 614 [T.C.A. 8§ 36-5- 


- 2609 —36-5-2614] deal with situations in 
. which it is permissible for a registering state to 
» modify the existing child-support order of an- 
_ other state. The first step for modification of 
, another state’s child-support order is registra- 
| tion in the responding tribunal under Sections 


601 to 604 [T.C.A. §§ 36-5-2601 —36-5-2604]. 
In some situations, this may also involve iden- 


_ tification of the controlling order. A petitioner 
| wishing to register a support order of another 
. state for purposes of modification must conform 


to the general requirements for pleadings in 
Section 311 [T.C.A. § 36-5-2311], and follow the 
procedure for registration set forth in Section 
602 [T.C.A. § 36-5-2602]. If the tribunal has 
the requisite personal jurisdiction over the par- 
ties and may assume subject matter jurisdic- 
tion as provided in Sections 611 or 618 [T.C.A. 
8§ 36-5-2611 or 36-5-2613, modification may be 
sought independently, in conjunction with reg- 
istration and enforcement, or at a later date 
after the order has been registered and en- 
forced if circumstances have changed. 


36-5-2610. Effect of registration for modification. 


A tribunal of this state may enforce a child support order of another state 


registered for purposes of modification, in the same manner as if the order had 
' been issued by a tribunal of this state, but the registered support order may be 


modified only if the requirements of § 36-5-2611 or § 36-5-2613 have been 


met. 


_ History. 


Acts 2010, ch. 901, § 1. 


- Compiler’s Notes. 


Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


An order issued in another state registered 
for purposes of modification may be enforced in 


_the same manner as an order registered for 


purposes of enforcement. But, the power of the 


forum tribunal to modify a child-support order 
of another tribunal is limited by the specific 
factual preconditions set forth in Sections 611 
and 613 [T.C.A. §§ 36-5-2611 and 36-5-2613]. 
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36-5-2611. Modification of child support order of another state. 


(a) If § 36-5-2613 does not apply, upon petition a tribunal of this state may 
modify a child support order issued in another state which is registered in this 
state if, after notice and hearing, the tribunal finds that: 

(1) The following requirements are met: 
(A) Neither the child, nor the obligee who is an individual, nor the 
obligor resides in the issuing state; 
(B) A petitioner who is a nonresident of this state seeks modification; 
and 
(C) The respondent is subject to the personal jurisdiction of the tribunal 
of this state; or 
(2) This state is the state of residence of the child, or a party who is an 
individual is subject to the personal jurisdiction of the tribunal of this state, 
and all of the parties who are individuals have filed consents in a record in 
the issuing tribunal for a tribunal of this state to modify the support order 
and assume continuing, exclusive jurisdiction. 

(b) Modification of a registered child support order is subject to the same 
requirements, procedures, and defenses that apply to the modification of an 
order issued by a tribunal of this state and the order may be enforced and 
satisfied in the same manner. 

(c) A tribunal of this state may not modify any aspect of a child support 
order that may not be modified under the law of the issuing state, including the 
duration of the obligation of support. If two or more tribunals have issued child 
support orders for the same obligor and same child, the order that controls and 
must be so recognized under § 36-5-2207 establishes the aspects of the support 
order which are nonmodifiable. 

(d) In a proceeding to modify a child support order, the law of the state that 
is determined to have issued the initial controlling order governs the duration 
of the obligation of support. The obligor’s fulfillment of the duty of support 
established by that order precludes imposition of a further obligation of 
support by a tribunal of this state. 


(e) On the issuance of an order by a tribunal of this state modifying a child 


support order issued in another state, the tribunal of this state becomes the 
tribunal having continuing, exclusive jurisdiction. 
(f) Notwithstanding subsections (a)-(e) and § 36-5-2201(b), a tribunal of 


this state retains jurisdiction to modify an order issued by a tribunal of this 


state if: 
(1) One party resides in another state; and 
(2) The other party resides outside the United States. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 


provided that: “This act shall take effect when 
the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
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in the Tennessee Administrative Register was 
March 31, 2016. 
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NOTES TO DECISIONS 


1. Subject Matter Jurisdiction. 

Tennessee courts have subject matter juris- 
diction to modify support orders issued by other 
states only when T:.C.A. § 36-5-2611(a) has 


been satisfied. Letellier v. Letellier, 40 S.W.3d 
490, 2001 Tenn. LEXIS 255, 90 A.L.R.5th 707 
(Tenn. 2001). 


COMMENTS TO OFFICIAL TEXT 


The Play-away Rule. As long as the issuing 
tribunal has continuing, exclusive jurisdiction 
over its child-support order, a responding tribu- 
nal is precluded from modifying the controlling 
order. See Sections 205 through 207 [T.C.A. 
8§ 36-5-2205 —36-5-2207]. UIFSA (1992) made 
critical choices regarding modification of an 
existing child-support order. First, the “one- 
order” rule was to be paramount. Second, the 
issuing tribunal had continuing, exclusive ju- 
risdiction to modify its order as long as a party 
or the child continued to reside in the issuing 
state. The original order remained in force as 
the controlling order until modified by another 
tribunal. Third, a separate procedure was cre- 
ated for modification of an existing child-sup- 
port order when all parties and the child moved 
from the issuing state and acquired new resi- 
dences. The key was that the movant seeking 
modification be “a nonresident of this state.” 
The deciding factor, determined after extended 
debate, centered on curbing or eliminating the 
undesirable effect of “ambush or tag” jurisdic- 
tion, e.g., the likelihood that the parties would 
vie to strike first to obtain a home-town advan- 
tage. Although constitutional under Burnham 
v. Superior Court, 495 U.S. 604 (1990), such 
lawsuits would discourage continued contact 
between the child and the obligor, or between 
the parties for fear of a lawsuit in a distant 
forum. Thus, the goal was to avoid the situation 
in which modification would be available in a 
forum having personal jurisdiction over both 
parties based solely on the ground that service 
of process was made in the would-be forum 
state. 

Under subsection (a)(1) [subdivision (a)(1)], 
before a responding tribunal may modify the 
existing controlling order, three specific criteria 
must be satisfied. First, the individual parties 
and the child must no longer reside in the 
issuing state. Second, the party seeking modi- 
fication, usually the obligee, must register the 
order as a nonresident of the forum. That forum 
is almost always the state of residence of the 
other party, usually the obligor. A colloquial 
(but easily understood) description is that the 
nonresident movant for modification must 
“play an away game on the other party’s home 
field.” Third, the forum must have personal 
jurisdiction over the parties. By registering the 


support order, the movant submits to the per- 
sonal jurisdiction of the forum through seeking 
affirmative relief. On rare occasion, personal 
jurisdiction over the respondent may be sup- 
plied by long-arm jurisdiction. See Section 201 
[T.C.A. § 36-5-2201]. 

The underlying policies of this procedure 
contemplate that the issuing tribunal no longer 
has an interest in exercising its continuing, 
exclusive jurisdiction to modify its order, nor 
information readily available to it to do so. The 
play-away rule achieves rough justice between 
the parties in the majority of cases by prevent- 
ing ambush in a local tribunal. Moreover, it 
takes into account the factual realities of the 
situation. In the overwhelming majority of 
cases the movant is the obligee who is receiving 
legal assistance in the issuing and responding 
states from Title IV-D support enforcement 
agencies. Further, evidence about the obligor’s 
ability to pay child support and enforcement of 
the support order is best accomplished in the 
obligor’s state of residence. 

Fairness requires that an obligee seeking to 
modify the existing child-support order in the 
state of residence of the obligor will not be 
subject to a cross-motion to modify custody 
merely because the issuing tribunal has lost its 
continuing, exclusive jurisdiction over the sup- 
port order. The same restriction applies to an 
obligor who moves to modify the support order 
in a state other than that of his or her 
residence. 

There are exceptions to the play-away rule. 
Under subsection (a)(2) [subdivision (a)(2)], the 
parties may agree that a particular forum may 
serve to modify the order, even if the issuing 
tribunal has continuing, exclusive jurisdiction. 
Subsection (a)(2) [subdivision (a)(2)] also ap- 
plies if the individual parties agree to submit 
the modification issue to a tribunal in the 
petitioner’s state of residence. Implicit in this 
shift of jurisdiction is that the agreed tribunal 
has subject matter jurisdiction and personal 
jurisdiction over at least one of the parties or 
the child, and that the other party submits to 
the personal jurisdiction of that forum. UIFSA 
does not contemplate that parties may agree to 
confer jurisdiction on a tribunal without a 
nexus to the parties or the child. 

Proof that neither individual party nor the 
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child continues to reside in the issuing state is 
made directly in the responding tribunal. No 
purpose is served by requiring the movant to 
return to the original issuing tribunal for a 
hearing to elicit confirmation of fact that none 
of the relevant persons still lives in the issuing 
state. Thus, the issuing tribunal is not called 
upon to transfer or surrender its continuing, 
exclusive jurisdiction or otherwise participate 
in the process, nor does it have discretion to 
refuse to yield jurisdiction. 

There is a distinction between the processes 
involved under subsection (a). Once the re- 
quirements of subsection (a)(1) [subdivision 
(a)(1)] are met for assumption of jurisdiction, 
the responding tribunal acts on the modifica- 
tion and then notifies the issuing tribunal that 
the prior controlling order has been replaced by 
a new controlling order. In contrast, for another 
tribunal to assume modification jurisdiction by 
agreement under subsection (a)(2) [subdivision 
(a)(2)], the individual parties first must agree 
in a record to modification in the responding 
tribunal and file the record with the issuing 
tribunal. Thereafter they may proceed in the 
responding tribunal. 

A similar exception is found in Section 
205(a)(2) [T.C.A. § 36-5-2205(a)(2)], which en- 
ables the parties to agree in a record of the 
original issuing tribunal that it may retain 
jurisdiction over the order even if all parties 
have left that state. Note that such an agree- 
ment can be incorporated in the initial order of 
the issuing tribunal. 

Section 613 [T.C.A. § 36-5-2613] also is an 
exception to subsection (a)(1) [subdivision 
(a)(1)]: it supplants the play-away rule if all 
parties have left the original issuing state and 
now reside in the same state, whether by 
chance or design. 

Subsection (b) provides that when a respond- 
ing tribunal assumes modification jurisdiction 
because the issuing tribunal has lost continu- 
ing, exclusive jurisdiction, the proceedings will 
generally follow local law with regard to modi- 
fication of a child-support order, except as pro- 
vided in subsections (c) and (d). 

Duration of the Child Support Obliga- 
tion. Prior to 1993 American case law was 
thoroughly in chaos over modification of the 
duration of a child-support obligation when an 
obligor or obligee moved from one state to 
another state and the states had different ages 
for the duration of child support. The existing 
duration usually was ignored by the issuance of 
a new order applying local law, which elicited a 
variety of appellate court opinions. UIFSA 
(1992) determined that a uniform rule should 
be proposed, to wit, duration of the child-sup- 
port obligation would be fixed by the initial 
controlling order. Subsection (c) provides the 
original time frame for support is not modifi- 
able unless the law of the issuing state provides 
for its modification. After UIFSA (1996) was 
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universally enacted, some tribunals sought to 
subvert this policy by holding that completion 
of the obligation to support a child through age 
18 established by a now-completed controlling 
order did not preclude the imposition of a new 
obligation to support the child through age 21, 
or beyond. 

Subsection (d) prohibits imposition of mul- 
tiple, albeit successive, support obligations. 
The initial controlling order may be modified 
and replaced by a new controlling order in 
accordance with the terms of Sections 609 
through 614 [T.C.A. §§ 36-5-2609 — 36-5- 
2614]. But, the duration of the child support 
obligation remains constant, even though other 
aspects of the original order may be changed. 

Sometimes a domestic-violence protective or- 
der includes a provision for child support that 
will be in force for a specific time. The duration 
of the protective order often is less than the 
general law of the state for duration of the 
child-support obligation. Under these facts the 
general law of the issuing state regarding du- 
ration controls a subsequent child-support 
order. 

Subsection (e) provides that on modification 
the new child-support order becomes the con- 
trolling order to be recognized by all UIFSA 
states. Good practice mandates that the re- 
sponding tribunal should explicitly state in its 
order that it is assuming responsibility for the 
controlling child-support order. Neither the 
parties nor other tribunals should be required 
to speculate about the effect of the action. 

International Effect. Prohibiting modifica- 
tion based on the play-away principle in the 
international context is problematic. The issue 
arises because the United States is wedded to 
personal jurisdiction over the individual par- 
ties at a state level, rather than the child- 
based, national jurisdiction found virtually ev- 
erywhere else. For example, a foreign country 
typically regards a support order to be of the 
country, not an order from a political subdivi- 
sion, e.g., an order from Germany. In some 
important instances, however, a foreign sup- 
port order is indeed made in a political subdi- 
vision, e.g., a support order from a Canadian 
province. Although consideration was given to 
labeling a support order issued in a state to be 
an order of the United States, conforming modi- 
fication of child support to the general prin- 
ciples of state law through UIFSA is the only 
practical choice. 

Subsection (f) creates a necessary exception 
to the play-away concept when the parties and 
the child no longer reside in the issuing state 
and one party resides outside the United 
States. The play-away principle makes sense 
when the tribunals involved have identical 
laws regarding continuing, exclusive jurisdic- 
tion to modify a child-support order. See Sec- 
tions 205 through 207 [T.C.A. §§ 36-5-2205 — 
36-5-2207]. If one party resides in a foreign 
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country, a pure play-away rule would deny 
modification in a forum subject to UIFSA rules 
to the party or child who has moved from the 
issuing state, but continues to reside in the 
United States. This result does not occur under 
Convention art.18, which places restrictions on 
modification of a support order in another Con- 
vention country if the obligee remains in the 
issuing Convention country. That article does 
not mention an effect when only the obligor 
remains in the issuing country, perhaps be- 
cause the Convention makes clear that under a 
child-based system modification jurisdiction 
will follow the obligee and the child. 
Subsection (f) identifies the tribunal that 
issued the controlling order as the logical choice 
for an available forum in which UIFSA will 
apply. This exception to the play-away rule 
provides assured personal jurisdiction over the 
parties, which in turn enables the issuing tri- 


 bunal to retain continuing jurisdiction to 
_ modify its order. Of course, the party residing 


outside the United States has the option to 


| pursue a modification in the state where the 


other party or child currently reside. 
In sum, under this section personal service 
on either the custodial or noncustodial party 


found within the state borders, by itself, does 


not yield jurisdiction to modify. A party seeking 


| to exercise rights of visitation, delivering or 


_ picking-up the child for such visitation, or en- 


_ gaging in unrelated business activity in the 


state, will not be involuntarily subjected to 
protracted litigation in an inconvenient forum. 
The play-away rule avoids the possible chilling 
effect on the exercise of parental contact with 
the child that the possibility of such litigation 
might have. The vast majority of disputes about 
whether a tribunal has jurisdiction will be 
eliminated. Moreover, submission by the peti- 
tioner to the state of residence of the respon- 
dent obviates this issue. Finally, because there 
is an existing order, the primary focus will shift 
to enforcement, thereby curtailing unnecessary 
modification efforts. 

UIFSA Relationship to UCCJEA. Juris- 
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diction for modification of child support under 
subsections (a)(1) and (a)(2) [subdivisions (a)(1) 
and (a)(2)| is distinct from modification of cus- 
tody under the federal Parental Kidnapping 
Prevention Act (PKPA), 42 U.S.C. § 1738A, and 
the Uniform Child Custody Jurisdiction and 
Enforcement Act (UCCJEA) §§ 201-202. These 
acts provide that the court of exclusive, con- 
tinuing jurisdiction may “decline jurisdiction.” 
Declining jurisdiction, thereby creating a po- 
tential vacuum, is not authorized under 
UIFSA. Once a controlling child-support order 
is established under UIFSA, at all times there- 
after there is an existing order in effect to be 
enforced. Even if the issuing tribunal no longer 
has continuing, exclusive jurisdiction, its order 
remains fully enforceable until a tribunal with 
modification jurisdiction issues a new order in 
conformance with this article [part]. 

UIFSA and UCCJEA seek a world in which 
there is but one order at a time for child support 
and custody and visitation. Both have similar 
restrictions on the ability of a tribunal to 
modify the existing order. The major difference 
between the two acts is that the basic jurisdic- 
tional nexus of each is founded on different 
considerations. UIFSA has its focus on the 
personal jurisdiction necessary to bind the ob- 
ligor to payment of a child-support order. 
UCCJEA places its focus on the factual circum- 
stances of the child, primarily the “home state” 
of the child; personal jurisdiction to bind a 
party to the custody decree is not required. An 
example of the disparate consequences of this 
difference is the fact that a return to the decree 
state does not reestablish continuing, exclusive 
jurisdiction under the UCCJEA. See UCCJEA 
§ 202. Under similar facts UIFSA grants the 
issuing tribunal continuing, exclusive jurisdic- 
tion to modify its child-support order if, at the 
time the proceeding is filed, the issuing tribu- 
nal “is the residence” of one of the individual 
parties or the child. See Section 205 [T.C.A. 
§ 36-5-2205]. 

Related to Convention: art. 18. Limit on 
proceedings. 


36-5-2612. Recognition of order modified in another state. 


If a child support order issued by a tribunal of this state is modified by a 
tribunal of another state which assumed jurisdiction pursuant to the Uniform 
Interstate Family Support Act, a tribunal of this state: 

(1) May enforce its order that was modified only as to arrears and interest 


accruing before the modification; 


(2) May provide appropriate relief for violations of its order which 
occurred before the effective date of the modification; and 
(3) Shall recognize the modifying order of the other state, upon registra- 


tion, for the purpose of enforcement. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 
Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
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§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 
the department of human services files a notice 
with the secretary of state who shall publish 
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the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


A key aspect of UIFSA is the deference to the 
controlling child-support order of a sister state 
demanded from a tribunal of the forum state. 
This applies not just to the original order, but 
also to a modified child-support order issued by 
a second state under the standards established 
by Sections 611 and 618 [T.C.A. §§ 36-5-2611 
and 36-5-2613]. For the act to function properly, 
the original issuing tribunal must recognize 
and accept the modified order as controlling, 
and must regard its prior order as prospectively 
inoperative. Because the UIFSA system is 
based on an interlocking series of state laws, it 
is fundamental that a modifying tribunal of one 
state lacks the authority to direct the original 


issuing tribunal to release its continuing, exclu- 
sive jurisdiction. That result is accomplished 
through the enactment of UIFSA by all states, 
which empowers a modifying tribunal to as- 
sume continuing, exclusive jurisdiction from 
the original issuing tribunal and requires an 
issuing tribunal to recognize such an assump- 
tion of jurisdiction. This explains why the U.S. 
Congress took the extraordinary measure in 
PRWORA of mandating universal passage of 
UIFSA (1996), as amended. See Prefatory Note. 

The original issuing tribunal retains author- 
ity post-modification to take remedial enforce- 
ment action directly connected to its now-modi- 
fied order. 


36-5-2613. Jurisdiction to modify child support order of another state 
when individual parties reside in this state. 


(a) If all of the parties who are individuals reside in this state and the child 
does not reside in the issuing state, a tribunal of this state has jurisdiction to 
enforce and to modify the issuing state’s child support order in a proceeding to 
register that order. 

(b) A tribunal of this state exercising jurisdiction under this section shall 
apply parts 21 and 22 of this chapter and the procedural and substantive law 
of this state to the proceeding for enforcement or modification. Parts 23, 24, 25, 
27 and 28 of this chapter do not apply. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


It is not unusual for the parties and the child 
subject to a child-support order to no longer 
reside in the issuing state, and for the indi- 
vidual parties to have moved to the same new 
state. The result is that the child-support order 
remains enforceable, but the issuing tribunal 


no longer has continuing, exclusive jurisdiction 
to modify its order. A tribunal of the state of 
mutual residence of the individual parties has 
jurisdiction to modify the child-support order 
and assume continuing, exclusive jurisdiction. 
Although the individual parties must reside in 
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the forum state, there is no requirement that 
the child must also reside in the forum state 
(although the child must have moved from the 
issuing state). 

Finally, because modification of the child- 
support order when all parties reside in the 
forum is essentially an intrastate matter, sub- 
section (b) withdraws authority to apply most 
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of the substantive and procedural provisions of 
UIFSA, i.e., those found in the act other than in 
Articles 1, 2, and 6 [parts 21, 22 and 26]. Note 
the duration of the support obligation is a 
nonmodifiable aspect of the original controlling 
order, see Section 611(c)-(d) [T.C.A. § 36-5- 
2611(c)-(d)]. 


36-5-2614. Notice to issuing tribunal of modification. 


Within thirty (30) days after issuance of a modified child support order, the 
party obtaining the modification shall file a certified copy of the order with the 
issuing tribunal that had continuing, exclusive jurisdiction over the earlier 
order, and in each tribunal in which the party knows the earlier order has been 
registered. A party who obtains the order and fails to file a certified copy is 
subject to appropriate sanctions by a tribunal in which the issue of failure to 
file arises. The failure to file does not affect the validity or enforceability of the 
modified order of the new tribunal having continuing, exclusive jurisdiction. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


For the act to function properly, the prevail- 
ing party in a proceeding that modifies a con- 
trolling order must inform the original issuing 
tribunal about its loss of continuing, exclusive 
jurisdiction over its child-support order. There- 
after, the original tribunal may not modify, or 
review and adjust, the amount of child support. 
Notice to the issuing tribunal and other af- 
fected tribunals that the continuing, exclusive 
jurisdiction of the former controlling order has 


been modified is crucial to avoid the confusion 
and chaos of the multiple-order system UIFSA 
replaced. 

The new issuing tribunal has authority to 
impose sanctions on a party who fails to comply 
with the requirement to give notice of a modi- 
fication to all interested tribunals. Note, how- 
ever, that failure to notify a displaced tribunal 
of the modification of its order does not affect 
the validity of the modified order. 


D. 


REGISTRATION AND MODIFICATION OF FOREIGN 
CHILD SUPPORT ORDER 


36-5-2615. Jurisdiction to modify child support order of foreign coun- 
try. 

(a) Except as otherwise provided in § 36-5-2711, if a foreign country lacks or 

refuses to exercise jurisdiction to modify its child support order pursuant to its 


laws, a tribunal of this state may assume jurisdiction to modify the child 
support order and bind all individuals subject to the personal jurisdiction of 
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the tribunal whether or not the consent to modification of a child support order 
otherwise required of the individual pursuant to § 36-5-2611 has been given or 
whether the individual seeking modification is a resident of this state or of the 
foreign country. 


(b) An order issued by a tribunal of this state modifying a foreign child 


support order pursuant to this section is the controlling order. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Subsection (a) provides that a state tribunal 
may modify a foreign child-support order, other 
than a Convention order, when the foreign 
issuing tribunal lacks or refuses to exercise 
jurisdiction to modify its order. The standard 
example cited for the necessity of this special 
rule involved the conundrum posed when an 
obligor has moved to the responding state from 
the issuing country and the law of that country 
requires both parties to be physically present at 
a hearing before the tribunal in order to sustain 
a modification of child support. In that circum- 
stance, the foreign issuing tribunal is unable to 
exercise jurisdiction to modify under its law. 
Ordinarily, under Section 611 [T.C.A. § 36-5- 
2611] the responding state tribunal is not au- 
thorized to issue a new order, in effect modify- 
ing the foreign support order, because the child 
or the obligee continues to reside in the issuing 
country. To remedy the perceived inequity in 
such a fact situation, this section provides an 
exception to the rule of Section 611 [T.C.A. 
§ 36-5-2611]. If both parties are subject to the 
personal jurisdiction of a state by the obligee’s 


submission and the obligor’s residence, or other 
grounds under Section 201 [T.C.A. § 36-5- 
2201], the responding state tribunal may 
modify the foreign child-support order. Modifi- 
cation of a Convention order is governed by 
Section 711 [T.C.A. § 36-5-2711]. 

The ability of a state tribunal to modify when 
the foreign country refuses to exercise its juris- 
diction should be invoked with circumspection, 
as there may be a cogent reason for such 
refusal. Note, Section 317 [T.C.A. § 36-5-2317] 
empowers tribunals to communicate regarding 
this issue, rather than rely upon representa- 
tions of one or more of the parties. 

Subsection (b) states that if a new order is 
issued under subsection (a), it becomes the 
UIFSA controlling order insofar as other states 
are concerned. Obviously this act cannot dic- 
tate the same result to the issuing foreign 
tribunal, although it seems highly likely that — 
either through child-based jurisdiction or an 
action filed by the obligee recognition by the 
foreign tribunal will occur. 

Related to Convention: art. 18. Limit on 
proceedings. 


36-5-2616. Procedure to register child support order of foreign coun- 
try for modification. 


A party or support enforcement agency seeking to modify, or to modify and 
enforce, a foreign child support order not under the Convention may register 
that order in this state under §§ 36-5-2601—36-5-2608 if the order has not 
been registered. A petition for modification may be filed at the same time as a 
request for registration, or at another time. The petition must specify the 
grounds for modification. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 
Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
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§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


_ the department of human services files a notice 
_ with the secretary of state who shall publish 
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the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


The procedure for registration and enforce- 
ment set forth in Sections 601 through 608 
[T.C.A. §§ 36-5-2601 — 36-5-2608] is appli- 
cable to a child-support order from a non- 


' Convention country. This section provides cov- 


erage for modification in that situation. 


_Presumptively, the general law of the state 


regarding modification of a child-support order 


will apply because, by their terms, Sections 609 


through 614 [T.C.A. §§ 36-5-2609 — 36-5-2614] 
apply only to modification of a child-support 
order by a state tribunal. The rationale is that 
modification is available because the foreign 
order is not founded on the UIFSA principles of 
continuing, exclusive jurisdiction and a control- 
ling order. See Sections 205 through 207 [T.C.A. 
8§ 36-5-2205 — 36-5-2207]. 


PART 27 
SUPPORT PROCEEDING UNDER CONVENTION 


COMMENTS TO OFFICIAL TEXT 


This article [part] contains provisions 
adapted from the Convention that could not be 


readily integrated into the existing body of 


Articles 1 through 6 [parts 1-6]. For the most 


_ part, extending the coverage of UIFSA (2008) to 


foreign countries was a satisfactory solution to 
merge the appropriate Convention terms into 
this act. In understanding this process, it must 
be clearly stated that the terms of the Conven- 
tion are not substantive law. 

The Convention is a multilateral treaty 
which binds the United States and the other 
Convention countries to assure compliance. As 
such, it will be the law of the land; but the 
treaty is not self-executing. See, Medellin v. 
Texas, 552 U.S. 491, 128 S.Ct. 1846, 170 
L.Ed.2d.190 (2008). Thus, the ultimate enforce- 
ment of the treaty in the United States is 
dependent on the key implementing federal law 
and the enactment of both federal and state 
legislation which provide the mechanism for 
enforcing the requirements of the Convention. 
This act is predicated on the principle that the 
enactment of UIFSA (2008) in all States and 
federal jurisdictions will effectively implement 
the Convention through state law by amending 
Articles 1 through 6 [parts 1-6], plus the addi- 
tion of this article [part]. The treaty, in essence, 
establishes the framework for a system of in- 
ternational cooperation by emulating the inter- 
state effect of UIFSA for international cases, 
especially those affected by the Convention. 

In relatively few instances, the provisions of 
the Convention are sufficiently specific that a 
choice was made between amending UIFSA 


accordingly, with a disproportionate effect on 
all support orders enforced under state law, or 
accommodating potential conflicts by creating a 
separate article [part] to apply only to Conven- 
tion support orders. The choice was to draft this 
article [part] as state law to minimize disrup- 
tion to interstate support orders, which consti- 
tute the vast majority of orders processed un- 
der UIFSA. Note that this act is the 
substantive and procedural state law for: (1) 
responding to an application for establishment, 
recognition and enforcement, or modification of 
a Convention support order; and, (2) initiating 
an application to a Convention country for 
similar action. 

The four Hague maintenance conventions 
that preceded the 2007 Convention, and the 
three prior versions of UIFSA, have common 
goals. The distinctions between the jurisdic- 
tional rules in the common-law tradition in the 
United States, and the civil law systems in 
most of the countries that were parties to the 
earlier maintenance conventions, were ob- 
stacles to participation of the United States in 
any of the multilateral maintenance treaties. 
As the world has grown smaller and globaliza- 
tion has become the order of the day, reconciling 
the differences has become more and more 
important. Understanding the necessity for ac- 
commodation has made the task easier. This is 
not to say easy, as evidenced by the fact that the 
formal negotiations leading to the final text of 
the Convention spanned from May, 2003, to 
November, 2007. 

The United States signed the Convention on 
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November 23, 2007 and the Senate gave its 
advice and consent to ratification in 2010. En- 
abling federal legislation was enacted on Sep- 
tember 29, 2014 which requires all states to 
enact UIFSA (2008) by the end of 2015. At that 
point the United States will deposit its instru- 
ment of ratification and the Convention will 
enter into force in the United States. 

UIFSA (2008) and the 2007 Convention have 
far more in common than did former uniform 
acts and maintenance conventions, and, in fact, 
many provisions of the Convention are modeled 
on UIFSA principles. The negotiations demon- 
strated that it is possible to draft an interna- 
tional convention, which incorporates core 
UIFSA principles into a system for the estab- 
lishment and enforcement of child support and 
spousal-support orders across international 
borders, and creates an efficient, economical, 
and expeditious procedure to accomplish these 
goals. Matters in common, however, go far 
beyond identical goals. The negotiations pro- 
vided an opportunity for an extended inter- 
change of ideas about how to adapt legal 
mechanisms to facilitate child support enforce- 
ment between otherwise disparate legal 
systems 

International cross-border enforcement has 
been far more important in Western Europe, 
and more recently, throughout the countries of 
the European Union than has been the case in 
the United States. On the other hand, experi- 
ence with establishment and enforcement of 
interstate child-support orders in the United 


36-5-2701. Part definitions. 
In this part: 
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States has been building since 1950, and accel- 
erated rapidly with enactment of Title IV-D of 
the Social Security Act in 1975. Clearly, the 
issues are far easier to deal with nationally 
because of the common language, currency, and 
legal system, and, since 1996, with the Title 
IV-D requirement that all states enact the same 
version of UIFSA. In fact, since the advent of 
UIFSA and Title IV-D, millions of interstate 
cases have been processed through the child 
support enforcement system and thousands of 
support orders from other countries have also 
been registered and enforced in the United 
States because UIFSA treated such orders as if 
they had been entered by one of the states. In 
the future, in Convention countries, this coun- 
try’s orders will be entitled to similar treat- 
ment. The entry into force of the Convention is 
designed to further improve the process and 
will most certainly lead in a few years to a 
substantial increase in international cases, 
both incoming and outgoing. 

To create UIFSA (2008), it was necessary to 
integrate the texts of UIFSA (2001) and the 
Convention. This did not present a significant 
drafting challenge for the most part. By far the 
most common amendment in Articles 1 through 
6 is to substitute “state or foreign country” for 
the term “state.” These simple amendments 
expanded a majority of this act to cover foreign 
support orders. In this article [part] statutory 
directions are given to “a tribunal of this state,” 
and also to a “governmental entity, individual 
petitioner, support enforcement agency, or a 
party.” 


(1) “Application” means a request under the Convention by an obligee or 
obligor, or on behalf of a child, made through a central authority for 
assistance from another central authority; | 

(2) “Central authority” means the entity designated by the United States 
or a foreign country described in § 36-5-2101(5)(D) to perform the functions 


specified in the Convention; 


(3) “Convention support order” means a support order of a tribunal of a 
foreign country described in § 36-5-2101(5)(D); 

(4) “Direct request” means a petition filed by an individual in a tribunal of 
this state in a proceeding involving an obligee, obligor, or child residing 


outside the United States; 


(5) “Foreign central authority” means the entity designated by a foreign 
country described in § 36-5-2101(5)(D) to perform the functions specified in 


the Convention; 
(6) “Foreign support agreement”: 


(A) Means an agreement for support in a record that: 
(i) Is enforceable as a support order in the country of origin; 


Gi) Has been: 


(a) Formally drawn up or registered as an authentic instrument by 
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(b) Authenticated by, or concluded, registered, or filed with a 


foreign tribunal; and 


(iii) May be reviewed and modified by a foreign tribunal; and 
(B) Includes a maintenance arrangement or authentic instrument 


under the Convention; and 


(7) “United States central authority” means the secretary of the United 
States department of health and human services. 


| History. 


Acts 2010, ch. 901, § 1. 


| Compiler’s Notes. 


f 
{ 


Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 


_ 5, parts 20-29, was repealed and reenacted by 


Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 


| § 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


A readily apparent difference between 
UIFSA (2008) and the Convention is the per- 
ceived need for definitions in the former, and 


| the very limited number of definitions in the 


latter. This act contains twenty-nine definitions 
in Section 102 [T.C.A. § 36-5-2101], and an 
additional seven for this article [part]. In con- 
trast, the Convention contains only seven offi- 
cial definitions. Some of these are synonyms for 
definitions in UIFSA, i.e., “creditor and debtor” 
for “obligor and obligee,” and “agreement in 
writing” for “record.” 

Subsection (1) [subdivision (1)], “application” 
refers to the process for an individual obligor or 
obligee to request assistance from a central 
authority under the Convention. 

Subsections (2) and (5) [subdivisions (2) and 
(5)] identify the governmental entities, i.e., cen- 
tral authority, in each contracting country or 
political subdivisions thereof, that will function 
as the operating agencies to facilitate contacts 
between Convention countries. The Convention 
is a treaty between the countries in which it is 
in force thus creating mutual obligations. The 
duties assigned in the Convention to the cen- 
tral authority of each country will be performed 
according to the choice of each country. It is 
crucial to recognize that in the United States it 
will be the Title IV-D agency of each state that 
will be designated by the U.S. central authority 
to perform most of the functions specified in the 
Convention. It appears likely that in many 
foreign countries the central authority will 
serve in the role of a clearinghouse, rather than 
as the operative enforcement entity, while some 
countries may assign all central authority func- 


tions to one agency. 

Subsection (3) [subdivision (3)], “Convention 
support order” narrows the term “foreign sup- 
port order,” as employed in Articles 1 through 6 
[parts 1-6]. The provisions in those articles also 
apply to Convention support orders, but when 
this act is not congruent with the Convention, 
support orders under the Convention are sub- 
ject to this article [part]. This article [part] has 
no application to a support order from a non- 
Convention foreign country, as defined in Sec- 
tion 102(5)(A) and (B) [T.C.A. § 36-5-2101(5)(A) 
and (B)] or a support order entitled to comity, 
Section 102(5)(C) [T.C.A. § 36-5-2101(5)(C)I, 
except to the extent that a Convention country 
may request enforcement of a non-Convention 
support order that has been recognized in the 
United States under some other procedure, see 
Section 704 [T.C.A. § 36-5-2704]. 

Subsection (4) [subdivision (4)] integrates the 
“direct request” authorized by the Convention 
with the provisions for filing a petition in Ar- 
ticles 1 through 6 [parts 1-6]. 

The definition in the Convention for “mainte- 
nance arrangement” has been rephrased in 
Subsection (6) [subdivision (6)], and must be 
read together with Section 710 [T.C.A. § 36-5- 
2710] to understand the process authorized in 
the Convention. 

Convention source: art. 3. Definitions; art. 
30. Maintenance arrangements. 

Related to Convention: art. 4. Designation 
of Central Authorities; art. 37. Direct requests 
to competent authorities. 
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This part applies only to a support proceeding under the Convention. In such 
a proceeding, if a provision of this part is inconsistent with parts 21-26, this 


part controls. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


The first sentence definitively states that this 
article [part] applies only to a proceeding in- 
volving a Convention country, as defined in 
Section 102(5)(D) [T.C.A. § 36-5-2101(5)(D)]. 
This article [part] does not generally apply to a 
support order from a non-Convention foreign 
country as defined in Section 102(5)(A) and (B) 
[T.C.A. § 36-5-2101(5)(A) and (B)] or to a sup- 


port order entitled to comity. The second sen- 
tence resolves a situation in which there is a 
conflict between a section in this article [part] 
and a provision in Articles 1 through 6 [parts 
1-6], in which case this article [part] controls. 

Related to Convention: art. 1. Object; art. 
2. Scope; art. 4. Designation of Central Authori- 
ties. 


36-5-2703. Relationship of state department of human services to 
United States central authority. 


The department of human services of this state is recognized as the agency 
designated by the United States central authority to perform specific functions 


under the Convention. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


The Secretary of Health and Human Services 
has designated the state Title IV-D child sup- 
port agencies as the governmental entities that 
will carry out many of the central authority’s 
functions under the Convention. Each state 
determines which public office or administra- 
tive agency will perform the Title IV-D services 
for child support enforcement. Because the fed- 
eral government provides a significant subsidy 


for this effort, the actions of the agency must 
comply with federal statutes and regulations 
and the state legislature must enact certain 
mandatory laws. The relationship is symbiotic 
in that states choose to participate in the Title 
IV-D program, and do so by following their own 
state procedures and legislative enactments 
that recognize and authorize the state officer or 
agency to function under these conditions. 
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Related to Convention: ch. Il. Administra- 


tive co-operation, arts. 4-8; ch. III. Applications 
through central authorities, arts. 9-17. 
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36-5-2704. Initiation by department of human services of support 
proceeding under Convention. 


(a) In a support proceeding under this part, the department of human 


services of this state shall: 


(1) Transmit and receive applications; and 
(2) Initiate or facilitate the institution of a proceeding regarding an 


application in a tribunal of this state. 


(b) The following support proceedings are available to an obligee under the 


Convention: 


(1) Recognition or recognition and enforcement of a foreign support order; 

(2) Enforcement of a support order issued or recognized in this state; 

(3) Establishment of a support order if there is no existing order, includ- 
ing, if necessary, determination of parentage of a child; 

(4) Establishment of a support order if recognition of a foreign support 
order is refused under § 36-5-2708(b)(2), (b)(4), or (b)(9); 

(5) Modification of a support order of a tribunal of this state; and 

(6) Modification of a support order of a tribunal of another state or a 


foreign country. 


(c) The following support proceedings are available under the Convention to 
an obligor against which there is an existing support order: 
(1) Recognition of an order suspending or limiting enforcement of an 
existing support order of a tribunal of this state; 
(2) Modification of a support order of a tribunal of this state; and 
(3) Modification of a support order of a tribunal of another state or a 


foreign country. 


(d) A tribunal of this state may not require security, bond, or deposit, 
however described, to guarantee the payment of costs and expenses in 


‘proceedings under the Convention. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


This section is designed to enable lawyers 
and non-lawyers to better understand proceed- 
ings under the Convention, which itself is writ- 
ten in terminology unfamiliar to legal proceed- 
ings in the United States. 

Subsection (a) lists the rights and duties of a 
support enforcement agency. 


Subsection (b) lists what rights and duties 
are available to an obligee, whether the pro- 
ceeding is inbound from a Convention country 
or outbound to a Convention country. 

In contrast to the general rule in UIFSA, 
which attempts to maintain something of par- 
ity between the obligor and obligee, subsection 


36-5-2705 


(c) limits the rights and duties available to an 
obligor under the Convention. This reflects the 
equal treatment ideal espoused by UIFSA in 
Articles 1 through 6 [parts 1-6], and the pro- 
obligee philosophy of the Convention. In actual 
practice, the results may not be that different. 
Recall that until replaced by UIFSA, an infor- 
mal subtitle given to URESA by its leading 
proponents was “The Runaway Pappy Act.” 





36-5-2705. Direct request. 
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Subsection (d) tracks Convention art. 14 (5). 

Convention source: art. 6. Specific func- 
tions of Central Authorities; art. 10. Available 
applications; art. 14. Effective access to 
procedures. 

Related to Convention: ch. Il. Administra- 
tive co-operation, arts. 4-7; ch. III. Applications 
through central authorities, arts. 9-17. 


(a) A petitioner may file a direct request seeking establishment or modifi- 
cation of a support order or determination of parentage of a child. In the 
proceeding, the law of this state applies. 

(b) A petitioner may file a direct request seeking recognition and enforce- 
ment of a support order or support agreement. In the proceeding, §§ 36-5-2706 


— 36-5-2713 apply. 


(c) In a direct request for recognition and enforcement of a Convention 
support order or foreign support agreement: 
(1) Asecurity, bond, or deposit is not required to guarantee the payment 


of costs and expenses; and 


(2) An obligee or obligor that in the issuing country has benefited from 
free legal assistance is entitled to benefit, at least to the same extent, from 
any free legal assistance provided for by the law of this state under the same 


circumstances. 


(d) A petitioner filing a direct request is not entitled to assistance from the 


department of human services. 


(e) This part does not prevent the application of laws of this state that 
provide simplified, more expeditious rules regarding a direct request for 
recognition and enforcement of a foreign support order or foreign support 


agreement. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Given the long history of open courts in the 
United States, this section may seem axiom- 
atic, redundant, or unnecessary. In fact, be- 
cause this principle has not always been uni- 
versal, it is important to recognize that the 
Convention confirms that an individual resid- 
ing in a Convention country may file a petition 
directly in a tribunal of another Convention 
country without requesting the assistance of a 
central authority or a support enforcement 


agency. Given the variety of legal systems that 
may be involved under the Convention, this 
freedom of choice is explicitly protected. A per- 
son residing in a Convention county, whether a 
citizen or a noncitizen of the United States, 
may apply to a tribunal in the United States for 
establishment, recognition, and enforcement of 
a child-support order for enforcement of a spou- 
sal support order, for recognition and enforce- 
ment of a foreign support agreement, and in 
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some situations, for modification of an existing 
support order. Of course, the freedom of an 
individual to petition for relief in a tribunal 
says nothing about the nature of legal repre- 
sentation, if any, implicit in the right of access 
to a tribunal, is that representation may be pro 
se or by private counsel. See Section 309 [T.C.A. 


§ 36-5-2309]. 


Subsection (a) provides that an individual 
party may file a proceeding directly in a tribu- 
nal, thus submitting to the jurisdiction of the 
tribunal and to state law. The object of the 
proceeding may be establishment of a support 
order, determination of parentage of a child, or 
modification of an existing support order. 

Subsection (b) recognizes that an individual 
party may file a proceeding in a tribunal re- 


. questing recognition and enforcement of a Con- 
' vention support order, or a foreign support 


agreement as defined in Section 710 [T.C.A. 


' § 36-5-2710]. The party thereby chooses not to 
seek the services of a central authority or 
- support enforcement agency. Nonetheless, the 
| individual will be affected indirectly by the 


terms of the Convention because the proceed- 


ing is subject to Sections 706 through 713 


| [T.C.A. §§ 36-5-2706 — 36-5-2713], which are 


drawn from the Convention. This effect applies 


_ to an individual residing in a Convention coun- 
| try and to an individual residing elsewhere who 
| is seeking to enforce a Convention support 
' order. 


Subsection (c) contains two provisions drawn 


' from the Convention specifically applicable to a 
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petition for recognition and enforcement of a 
Convention support order. First, a guarantee of 
payment of costs may not be required. Second, 
if the individual has benefited from free legal 
assistance in a Convention country, that indi- 
vidual is entitled to free legal assistance if it is 
available in similar circumstances under the 
law of the responding state. 

Under subsection (d) an individual party who 
files a direct request regarding a Convention 
support order in a tribunal is not entitled to 
assistance from the governmental entity, i.e. 
the support enforcement agency. 

Subsection (e) echoes Article 52 of the Con- 
vention. An individual party who files a petition 
in a tribunal may take advantage of any “sim- 
plified, more expeditious procedures” which 
may be available in the requested state, so long 
as they are “compatible with the protection 
offered to the parties under articles 23 and 24” 
of the Convention. 

Convention source: art. 14. Effective access 
to procedures; art. 17. Applications not qualify- 
ing under Article 15 or Article 16; art. 37. Direct 
requests to competent authorities; art.52, Most 
effective rule. 

Related to Convention: ch. Il. Administra- 
tive co-operation, arts.4-8; ch. III. Applications 
through central authorities, arts. 9-17; art. 20. 
Bases for recognition and enforcement; art. 25. 
Documents; art. 27. Findings of fact; art. 28. No 
review of the merits; art. 37. Direct requests to 
competent authorities; art. 56. Transitional 
provisions. 


36-5-2706. Registration of Convention support order. 


(a) Except as otherwise provided in this part, a party who is an individual 
or a support enforcement agency seeking recognition of a Convention support 
order shall register the order in this state as provided in part 26. 

(b) Notwithstanding §§ 36-5-2311 and 36-5-2602(a), a request for registra- 


tion of a Convention support order must be accompanied by: 


(1) A complete text of the support order or an abstract or extract of the 
support order drawn up by the issuing foreign tribunal, which may be in the 
form recommended by the Hague Conference on Private International Law; 

(2) A record stating that the support order is enforceable in the issuing 


country; 


(3) If the respondent did not appear and was not represented in the 
proceedings in the issuing country, a record attesting, as appropriate, either 
that the respondent had proper notice of the proceedings and an opportunity 
to be heard or that the respondent had proper notice of the support order and 
an opportunity to be heard in a challenge or appeal on fact or law before a 


tribunal; 


(4) A record showing the amount of arrears, if any, and the date the 


amount was calculated; 


(5) A record showing a requirement for automatic adjustment of the 
amount of support, if any, and the information necessary to make the 


36-5-2706 


appropriate calculations; and 
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(6) If necessary, a record showing the extent to which the applicant 
received free legal assistance in the issuing country. 

(c) A request for registration of a Convention support order may seek 
recognition and partial enforcement of the order. 

(d) A tribunal of this state may vacate the registration of a Convention 
support order without the filing of a contest under § 36-5-2707 only if, acting 
on its own motion, the tribunal finds that recognition and enforcement of the 
order would be manifestly incompatible with public policy. 

(e) The tribunal shall promptly notify the parties of the registration or the 
order vacating the registration of a Convention support order. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Subsection (a) integrates the Convention 
support order into the registration for enforce- 
ment procedure set forth in Sections 601 
through 608 [T.C.A. §§ 36-5-2601 — 36-5- 
2608]. A state support enforcement agency and 
a tribunal will use basically the same proce- 
dures for a Convention order under this article 
[part] as would be used in a non-Convention 
proceeding. 

From inception, UIFSA contained detailed 
provisions for substantive procedures for inter- 
state child-support orders. To facilitate expe- 
dited processing, detailed statutory instruc- 
tions have encouraged uniformity of legal 
documents. The Convention follows this prec- 
edent. The list of documents to be provided, 
however, is somewhat different than the docu- 
ments described in Sections 311 and 602 [T.C.A. 
§§ 36-5-2311 and 36-5-2602]. In order to en- 
sure that a document satisfying the require- 
ments of the Convention will be accepted by a 
support enforcement agency or tribunal, sub- 
section (a) identifies the documents required to 
accompany an_ application under the 
Convention. 

Several of the required documents may be 
unfamiliar in the United States, e.g., the au- 
thority to provide an abstract or an extract of 
an order rather than the complete text of an 
order under paragraph (b)(1) [subdivision 
(b)(1)]; the requirement for a statement of en- 
forceability of the order under paragraph (b)(2) 
[subdivision (b)(2)]; proof that the respondent 
had proper notice of the proceedings and an 


opportunity to be heard if the respondent did 
not appear and was not represented under 
(b)(3) [subdivision (b)(3)]; and proof that the 
applicant received free legal assistance in the 
issuing country under paragraph (b)(6) [subdi- 
vision (b)(6)]. 

Subsection (c) provides that a petitioner may 
request only partial enforcement of a support 
order, see Section 709 [T.C.A. § 36-5-2709]. 
infra, which speaks to partial enforcement by a 
tribunal. 

Subsections (d) and (e) authorize action by a 
tribunal available under the Convention that 
may not be available under other state law. 
Subsection (d) permits the tribunal to vacate 
registration, acting on its own motion, under 
certain exceptional circumstances, and subsec- 
tion (e) requires that notice be promptly pro- 
vided of any such order vacating registration. 
Such ex officio review, if used to refuse recogni- 
tion of an order, is in tension with the core 
UIFSA policy of requiring recognition. In any 
event, the subsections are not a vehicle for a 
review of the merits of the decision. An example 
would be useful here, but there is none in the 
Explanatory Report to the Convention, just the 
negative reference that a country could not use 
this to enforce a policy against ordering support 
for a child born out of wedlock. http:// 
www.hcch.net/upload/expl38.pdf. Perhaps an 
example could be that the court might reject an 
application to establish support from a biologi- 
cal parent whose rights had been terminated 
and the child was subsequently adopted. 

Convention source: art. 25. Documents; art. 
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21. Severability and partial recognition and 
- enforcement; art. 22. Grounds for refusing rec- 
ognition and enforcement; art. 23. Procedure on 
an application for recognition and enforcement; 
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art. 25. Documents. 

Related to Convention: art. 11. Application 
contents; art. 20. Bases for recognition and 
enforcement. 


36-5-2707. Contest of registered Convention support order. 


(a) Except as otherwise provided in this part, §§ 36-5-2605—36-5-2608 
apply to a contest of a registered Convention support order. 

(b) A party contesting a registered Convention support order shall file a 
contest not later than thirty (30) days after notice of the registration, but if the 
contesting party does not reside in the United States, the contest must be filed 
not later than sixty (60) days after notice of the registration. 

(c) If the nonregistering party fails to contest the registered Convention 
support order by the time specified in subsection (b), the order is enforceable. 

(d) Acontest of a registered Convention support order may be based only on 
_ grounds set forth in § 36-5-2708. The contesting party bears the burden of 


proof. 


(e) In a contest of a registered Convention support order, a tribunal of this 


state: 


(1) Is bound by the findings of fact on which the foreign tribunal based its 


jurisdiction; and 


(2) May not review the merits of the order. 
(f) A tribunal of this state deciding a contest of a registered Convention 
support order shall promptly notify the parties of its decision. 
(g) A challenge or appeal, if any, does not stay the enforcement of a 
| Convention support order unless there are exceptional circumstances. 


_ History. 
Acts 2010, ch. 901, § 1. 


_ Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Subsection (a) states the general rule that a 
contest of a registration is generally governed 
by Sections 605 through 608 [T.C.A. §§ 36-5- 
2605 — 36-5-2608], supra. Subsection (b), how- 
ever, establishes separate, longer time frames 
to contest the registration of a Convention 
support order than for filing a contest as estab- 
lished in Section 605 [T.C.A. § 36-5-2605]. If 
notice of contest is to be given in the United 
_ States, the time difference is relatively modest, 
' Le., 30 days instead of 20. A more significant 
_ difference is created for out-of-country notice, 
ie., 60 days instead of 20. Arguably this takes 
- into account that providing notice to a party in 


a foreign country may take longer than ordinar- 
ily expected. In any event, the longer time 
frames are specifically required in connection 
with a Convention order. Note that while the 
principle may always be true that notice to a 
party situated in a foreign country may take 
longer, the additional times for notice apply 
only to an order subject to the Convention. 
Subsections (c)-(g) transform Convention lan- 
guage into UIFSA terminology. Subsection (g), 
which prohibits a stay in enforcement pending 
a challenge or appeal except in exceptional 
circumstances, is another substantive provi- 
sion required by the Convention. It does not 


36-5-2708 


apply in non-Convention cases, in which do- 
mestic law determines whether a stay of en- 
forcement should be granted pending an appeal 
or other challenge. 

Convention source: art. 23. Procedure on 
an application for recognition and enforcement; 
art. 27. Findings of fact; art. 28. No review of 
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the merits. 

Related to Convention: art. 20. Bases for 
recognition and enforcement; art. 21. Severabil- 
ity and partial recognition and enforcement; 
art. 23. Procedure on an application for recog- 
nition and enforcement; art. 27. Findings of 
fact; art. 28. No review of the merits. 


36-5-2708. Recognition and enforcement of registered Convention 


support order. 


(a) Except as otherwise provided in subsection (b), a tribunal of this state 
shall recognize and enforce a registered Convention support order. 

(b) The following grounds are the only grounds on which a tribunal of this 
state may refuse recognition and enforcement of a registered Convention 


support order: 


(1) Recognition and enforcement of the order is manifestly incompatible 
with public policy, including the failure of the issuing tribunal to observe 
minimum standards of due process, which include notice and an opportunity 


to be heard; 


(2) The issuing tribunal lacked personal jurisdiction consistent with 


§ 36-5-2201; 


(3) The order is not enforceable in the issuing country; 
(4) The order was obtained by fraud in connection with a matter of 


procedure; 


(5) Arecord transmitted in accordance with § 36-5-2706 lacks authentic- 


ity or integrity; 


(6) A proceeding between the same parties and having the same purpose 
is pending before a tribunal of this state and that proceeding was the first to 


be filed; 


(7) The order is incompatible with a more recent support order involving 
the same parties and having the same purpose if the more recent support 
order is entitled to recognition and enforcement under parts 20-29 of this 


chapter in this state; 


(8) Payment, to the extent alleged arrears have been paid in whole or in 


part; 


(9) In a case in which the respondent neither appeared nor was repre- 
sented in the proceeding in the issuing foreign country: 

(A) If the law of that country provides for prior notice of proceedings, 

the respondent did not have proper notice of the proceedings and an 


opportunity to be heard; or 


(B) If the law of that country does not provide for prior notice of the 
proceedings, the respondent did not have proper notice of the order and an 
opportunity to be heard in a challenge or appeal on fact or law before a 


tribunal; or 


(10) The order was made in violation of § 36-5-2711. 
(c) Ifa tribunal of this state does not recognize a Convention support order 
under subdivision (b)(2), (b)(4), or (b)(9): 
(1) The tribunal may not dismiss the proceeding without allowing a 
reasonable time for a party to request the establishment of a new Conven- 
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(2) The governmental entity shall take all appropriate measures to 
request a child support order for the obligee if the application for recognition 
and enforcement was received under § 36-5-2704. 


History. 
Acts 2010, ch. 901, § 1; 2016, ch. 664, § 3. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Enforceability; the general rule, with excep- 
tions. Subsection (a) states the general propo- 
sition that if a child-support order is issued by 
a tribunal in a Convention country, except as 


_ otherwise provided in subsection (b), the order 


shall be recognized and enforced. In domestic 
cases UIFSA requires recognition of child-sup- 


port order of a sister state, 28 U.S.C.A. 


§ 1738B, Full Faith and Credit for Child Sup- 
port Orders Act (FFCCSOA). Receipt of a child- 
support order from a sister state is routinely 
processed and enforced. Critical examination of 
the sister state order for defects is not called 
for; it is the responsibility of the respondent to 
assert any defenses available. Moreover, expe- 
rience has shown that child-support orders are 
generally valid, for relatively modest amounts, 
and seldom subject to claims of fraud. The most 
common defect is one of mistake, rather than 
deliberate misconduct. 

Subsection (b) combines provisions from four 
separate articles in the Convention. These ar- 
ticles provide an extensive number of specific 
reasons for a tribunal or support enforcement 
agency of one Convention country to refuse to 


' recognize a child-support order from another 


Convention country. For this act to be consis- 
tent with the Convention, it is necessary to 
identify the potential defects of a support order 
from a Convention country in which a defen- 
dant might raise a challenge based on lack of 
jurisdiction, due process, or enforceability of an 
order for arrearages. The majority of these 
defects arguably are self-explanatory, and al- 
most all are subject to factual dispute to be 


resolved by the tribunal, to wit: (b)(1) “mani- 


festly incompatible” with public policy, includ- 
ing violation of minimum standards of due 
process; (b)(2) issued without personal jurisdic- 
tion over the individual party (discussed at 


length below); (b)(3) unenforceable in the issu- 


ing country; (b)(4) obtained by fraud in connec- 


_ tion with a matter of procedure; (b)(5) the 


record lacks authenticity or integrity, e.g., 
forged; (b)(6) a prior proceeding is pending; 
(b)(7) a more recent support order is control- 
ling; (b)(8) full or partial payment; (b)(9)(A),(B), 
no appearance, notice, or opportunity to be 
heard (discussed below); and, (b)(10) exceeds 
limitations and restraints on modification. As 
with domestic cases, the norm will be to recog- 
nize and enforce a foreign order absent a chal- 
lenge by the respondent. Three provisions most 
likely to trigger a tribunal to refuse to recognize 
and enforce a foreign support order require 
more attention, i.e., subsections [subdivisions] 
(b)(2), (4) and (9)(A), (B). 

Of particular note, subsection (c) applies to a 
refusal to recognize and enforce a Convention 
order under any of these grounds. From the 
perspective of the United States, subsection 
(b)(2) [subdivision (b)(2)] is likely to be the 
primary reason for a tribunal to refuse to rec- 
ognize and enforce a registered Convention 
support order. Key to its participation in the 
negotiations leading to the Convention, the 
United States insisted that a support order 
may be refused recognition by a tribunal if the 
issuing foreign tribunal lacked personal juris- 
diction over the respondent. The facts underly- 
ing the Convention support order must be mea- 
sured by a tribunal as consistent with the 
long-arm jurisdictional provisions of UIFSA. 
See Sections 201-202 [T.C.A. §§ 36-5-2201, 36- 
5-2202]. A potential problem occurs only if a 
Convention support order cannot be enforced 
by a tribunal because there was no appropriate 
nexus between the foreign country and the 
respondent, . 

Subsection (c) provides that any of the rea- 
sons enumerated for not recognizing and en- 
forcing a registered Convention support order, 
i.e., (b)(2), (4) and (9), will trigger the obligation 
of the tribunal not to dismiss the proceeding 
before allowing a reasonable time for a party to 
seek the establishment of a new child-support 
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order. Moreover, if the Title IV-D support en- 
forcement agency is involved, it must “take all 
appropriate measures to request a child-sup- 
port order;” i.e., file a petition seeking to estab- 
lish an initial child-support order by the tribu- 
nal. In that case, the tribunal shall treat the 
request for recognition and enforcement as a 
petition for establishment of a new order. 

Two systems; direct and indirect juris- 
diction. In drafting the Convention, the sub- 
ject of the requisite jurisdiction to issue a 
support order generated considerable discus- 
sion. The choice divided itself into two distinct 
categories; rules of direct and indirect jurisdic- 
tion. Direct jurisdiction provides explicit bases 
on which a tribunal is vested with the power to 
assert its authority and enter a support order. 
See Section 201 [T.C.A. § 36-5-2201]. 

The UIFSA long-arm provisions are para- 
digm rules of direct jurisdiction. Section 201 
[T.C.A. § 36-5-2201] identifies the bases on 
which a tribunal may assert personal jurisdic- 
tion over a nonresident individual, obligor or 
obligee, without regard to the current residence 
of the individual or child. As discussed in the 
comment to Section 201 [T.C.A. § 36-5-2201], 
supra, these long-arm jurisdictional rules for 
child support and spousal support orders were 
fashioned case-by-case by the Supreme Court, 
see Estin v. Estin, 334 U.S. 541, 68 S. Ct. 1213, 
92 L.Ed. 1561 (1948); Vanderbilt v. Vanderbilt, 
354 U.S. 416, 77 S. Ct. 1860, 1 L.Ed.2d 1456 
(1957) (spousal support); Kulko v. Superior 
Court, 436 U.S. 84, 98 S.Ct. 1690, 56 L.Ed.2d 
132 (1978) (child support). 

An initial difficulty arose because some au- 
thorities from foreign countries expressed con- 
cern about the UIFSA long-arm statute. This 
was especially true regarding Section 201(a)(1) 
[T.C.A. § 36-5-2201(a)(1)], 1.e., service of legal 
process that creates personal jurisdiction, 
sometimes called “tag or ambush jurisdiction.” 
Some experts in civil law countries regard the 
claim that jurisdiction can be acquired merely 
by serving documents on an individual passing 
through, with no fundamental ties to the juris- 
diction, as “exorbitant,” and fundamentally un- 
fair. Another provision eliciting criticism was 
Section 201(a)(6) [T.C.A. § 36-5-2201(a)(6)], 
which literally reads that an allegation of en- 
gaging in sexual intercourse in the state that 
“may have" resulted in conception will suffice to 
support a basis for issuing a_ child 
support-order. 

Similarly, rules of jurisdiction recognized by 
civil law countries are contrary to the principles 
that apply to proceedings in the United States. 
The fact that residence of a child or an obligee 
in a forum is sufficient basis in most foreign 
countries to support a child-support order, even 
though the obligor has no personal nexus with 
the forum, is generally viewed as wholly incon- 
sistent with notions of due process in the 
United States. Assuming the obligor has never 
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been physically present in the forum and has 
not participated in any of the acts described in 
Section 201 [T.C.A. § 36-5-2201], an assertion 
of jurisdiction to establish a support order 
based solely on the residence of the obligee or 
child in that forum is widely regarded in the 
United States as unconstitutional. 

The Convention adopts a rule of indirect 
jurisdiction which requires a tribunal to regis- 
ter and enforce the order of another tribunal if 
certain basic jurisdictional requirements have 
been satisfied. The Convention does not actu- 
ally prescribe the bases on which the tribunal 
may assert jurisdiction, as UIFSA does in Sec- 
tion 201 [T.C.A. § 36-5-2201]. Most commonly, 
in countries other than the United States if a 
child is a “habitual resident” of a country, a 
support order of a tribunal of that country will 
be recognized in another country. As a practical 
matter, although “habitual residence” of the 
obligee provides no basis for assertion of per- 
sonal jurisdiction over the obligor in the United 
States, the home tribunal is almost always the 
preferred forum if the obligee has any basis 
under Section 201 [T.C.A. § 36-5-2201] to ob- 
tain long-arm jurisdiction over a non-resident 
obligor. That is, the actual custodian of the 
child is almost always the person who seeks to 
establish and enforce child support and, if pos- 
sible, chooses to bring a proceeding in the state 
of residence of the obligee and the child. A 
tribunal that recognizes “habitual residence” as 
a basis for indirect jurisdiction would, accord- 
ingly, register and enforce an order from a 
tribunal in the “habitual residence” of the obli- 
gee or child without concern about whether the 
obligor has a nexus with that tribunal. Thus, 
most foreign concerns about the tenuous 
reaches of long-arm jurisdiction in the United 
States are obviated in practice. 

The Convention eschews rules of direct juris- 
diction, choosing instead to rely on half-a-dozen © 
indirect rules of jurisdiction, “habitual resi- 
dence” of any of the parties (respondent, credi- 
tor or child) being the most common. The focus 
of the Convention is to identify the bases on 
which a tribunal of one Convention country will 
be required to recognize the assertion of juris- 
diction by a tribunal of another Convention 
country. When the Convention is in force in 
both countries, a support order issued by a 
tribunal of Country A will be enforced by a 
tribunal of Country B, provided that the order 
is enforceable in Country A, plus the host of 
other possible considerations discussed above. 
There are a limited number of exceptions, or 
“reservations,” to such rules permitted under 
the Convention, which give rise to additional 
procedures noted below. Once recognition is 
accorded to a support order, the normal proce- 
dures available to enforce the order come into 
play. The routes to arrive at enforcement by 
way of direct or indirect jurisdiction are differ- 
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ent, but the destination is the same. 

Virtually all foreign countries recognize and 
enforce a child-support order based on the resi- 
dence of the obligee or the child. The U.S. 
requirement of personal jurisdiction over the 
obligor is often regarded abroad as idiosyn- 
cratic. Nonetheless, the new Convention re- 
quires recognition of U.S. orders based on long- 
arm jurisdiction asserted over the obligor, 
a.k.a. “debtor” if the forum state is also the 
state of residence of the obligee, a.k.a. “credi- 
tor.” From the perspective of a foreign tribunal, 
such an order should be considered valid, if only 
for creditor- or child-based jurisdictional rea- 
sons. The fact that the state tribunal requires a 
personal nexus between the parties and the 
tribunal is irrelevant to the foreign tribunal. 

These distinct views of appropriate jurisdic- 
tion presented a genuine issue for resolution. 
The United States delegation took the position 
that, as a matter of constitutional law, its 
tribunals could not recognize and enforce credi- 
tor- or child-based support orders under certain 
factual circumstances accepted in other coun- 
tries as providing appropriate jurisdiction. The 
conclusion of the delegation was that this ap- 
proach conflicts with the Kulko decision, supra. 
The potential lack of nexus with the obligor, if 


_ jurisdiction was based solely on the “habitual 


residence” of the obligee, would present an 
impenetrable barrier to participation in the 
Convention by the United States. 

Fairly early on in the Convention negotia- 
tions, a consensus developed that these differ- 
ent systems of jurisdiction could be accommo- 
dated. On the U.S. side, a challenge to a foreign 
child-support order will be rejected if the fac- 
tual circumstances are sufficient to support an 
assertion of long-arm jurisdiction in the foreign 
tribunal. Rather obviously, the foreign tribunal 
need not, and almost certainly will not, con- 
sider whether there is a factual basis for estab- 
lishing personal jurisdiction over the absent 
obligor based upon “minimum contacts” with 
the forum. This is not a part of the jurispru- 
dence of the foreign tribunal. If a challenge to a 
support order is raised by the obligor when the 
order is sought for enforcement in a United 
States tribunal, however, that tribunal shall 
undertake a determination of whether the ju- 
risdictional bases of Section 201 [T.C.A. § 36- 
5-2201] would have been applicable if that 
issue had been raised in the foreign tribunal. If 
so, the order is enforceable in this country, 
notwithstanding that the foreign tribunal 
based its decision on jurisdiction on the fact 
that the child or the obligee resided in that 
forum. See Convention art. 20(1)(c)-(d). 

Asserting long-arm jurisdiction to establish a 
support order by a tribunal in a proceeding 
under UIFSA will be unaffected by the entry 
into force of the Convention. This will be true 
irrespective of whether the nonresident respon- 


ALIMONY AND CHILD SUPPORT 


36-5-2708 


dent resides in another state or in a foreign 
country, or even resides in a non-Convention 
foreign nation. 

The term “habitually resident” is used in a 
number of private international law conven- 
tions, including the 2007 Maintenance Conven- 
tion. The term is not defined in any of them. 
Rather, in common law countries its meaning is 
determined on a case-by-case basis by the prac- 
tice and case law of each country. In the United 
States and elsewhere there is no consistent 
interpretation of the term by the courts consid- 
ering it in the context of the 1980 Hague 
Convention on the Civil Aspects of Interna- 
tional Child Abduction. The negotiators of the 
Convention from the United States made it 
clear that case law on the meaning of “habitu- 
ally resident” in the child abduction context 
should not automatically be applied to child 
support cases. That is because the effect of the 
use of “habitual residence” in the 1980 Child 
Abduction Convention is intended to restrict 
the ability of a person to obtain a new custody 
order shortly after arriving in another country. 
In fact, one of the objects of the 1980 Conven- 
tion is to limit the ability of a parent unhappy 
with the custody order of one court to “forum 
shop” by moving to another country and seek- 
ing a new order. In the 2007 Maintenance 
Convention, the object is to make it easier for 
an obligee to recover child support in an inter- 
national case, not to restrict the ability of an 
obligee to apply for that support. 

Due process under the Convention. Sub- 
section (b)(9)(A) [subdivision (b)(9)(A)] applies 
to a failure to give a party prior notice of the 
proceedings and an opportunity to be heard, 
which is the classic denial of due process in a 
proceeding in the United States. 

Subsection (b)(9)(B) [subdivision (b)(9)(B)] 
will be unfamiliar to practitioners in this coun- 
try and requires some explanation. This provi- 
sion recognizes the legitimacy of, and provides 
a method for challenge of, a support order 
which may be routinely entered in some admin- 
istrative systems in an ex parte proceeding. 
The support order is issued without prior notice 
to the obligor or opportunity to be heard. The 
due process opportunity is provided after the ex 
parte decision. This system is currently in use 
in administrative proceedings in Australia and 
New Zealand. Because the respondent will not 
have participated in the original proceeding, 
the post facto due process allows the obligor an 
opportunity to challenge the decision on fact or 
law. 

Convention source: art. 20. Bases for recog- 
nition and enforcement; art. 21. Severability 
and partial recognition and enforcement; art. 
22. Grounds for refusing recognition and en- 
forcement; art. 23. Procedure on an application 
for recognition and enforcement; art. 25. 
Documents. 

Related to Convention: art. 11. Application 
contents. 


36-5-2709 


36-5-2709. Partial enforcement. 


DOMESTIC RELATIONS 


724 


If a tribunal of this state does not recognize and enforce a Convention 
support order in its entirety, it shall enforce any severable part of the order. An 
application or direct request may seek recognition and partial enforcement of 


a Convention support order. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


This section transforms Convention lan- 
guage into UIFSA terminology. If a responding 
tribunal is unable to enforce the entirety of a 
Convention support order, it shall enforce a 
severable part of the order. For example, a 
mother of a child may have another woman as 
her registered partner in a Convention country. 
If a support order provides support for both the 
mother and child support for the child, that 
part of the order awarding support to the 
mother from the registered partner may not be 


enforceable in some states. Nonetheless, a tri- 
bunal is obligated to recognize and enforce that 
part of the order for support of the child. The 
second sentence authorizes the mother to re- 
quest enforcement only of the child support 
portion, see also Section 706 (c) [T.C.A. § 36-5- 
2706(c)], supra. 

Convention source: art. 21. Severability 
and partial recognition and enforcement. 

Related to Convention: art. 20. Bases for 
recognition and enforcement. 


36-5-2710. Foreign support agreement. 


(a) Except as otherwise provided in subsections (c) and (d), a tribunal of this 
state shall recognize and enforce a foreign support agreement registered in 


this state. 


(b) An application or direct request for recognition and enforcement of a 
foreign support agreement must be accompanied by: 
(1) A complete text of the foreign support agreement; and 
(2) Arecord stating that the foreign support agreement is enforceable as 
an order of support in the issuing country. 

(c) A tribunal of this state may vacate the registration of a foreign support 
agreement only if, acting on its own motion, the tribunal finds that recognition 
and enforcement would be manifestly incompatible with public policy. 

(d) Ina contest of a foreign support agreement, a tribunal of this state may 
refuse recognition and enforcement of the agreement if it finds: 

(1) Recognition and enforcement of the agreement is manifestly incom- 


patible with public policy; 


(2) The agreement was obtained by fraud or falsification; 

(3) The agreement is incompatible with a support order involving the 
same parties and having the same purpose in this state, another state, or a 
foreign country if the support order is entitled to recognition and enforce- 
ment under parts 20-29 of this chapter in this state; or 
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(4) The record submitted under subsection (b) lacks authenticity or 


integrity. 


(e) A proceeding for recognition and enforcement of a foreign support 
agreement must be suspended during the pendency of a challenge to or appeal 
of the agreement before a tribunal of another state or a foreign country. 


_ History. 


Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


Section 701(6) [T.C.A. § 36-5-2701(6)] pro- 
vides an extensive definition of a “foreign sup- 
port agreement,” which is UIFSA terminology 
to make more readily understandable for U.S. 


_ bench and bar a process that is denominated as 


a “maintenance arrangement” in the Conven- 
tion. Subsection (a) requires a state tribunal to 
recognize and enforce a foreign support agree- 
ment if the terms of this section are met. Most 
crucially, such an agreement must be accompa- 
nied by a document stating that the foreign 
support agreement is as enforceable as a sup- 
port order would be in the country of origin. 
This section basically translates into com- 
mon parlance the procedure identified in Con- 
vention art. 30, which was the result of a very 
extended discussions about “authentic instru- 
ments and private agreements” during the ne- 
gotiations on the Convention. In many coun- 
tries, such an agreement is unknown insofar as 
enforcement by a tribunal is concerned. In the 
United States, a purely private agreement is 
treated as a form of contract, rather than as an 
order of a tribunal. Under the Convention, 
however, a foreign support agreement meeting 
the standards established in this section, and 
as defined in Section 701(6) [T.C.A. § 36-5- 
2701(6)], is entitled to enforcement by the tri- 
bunal. Advantages for enforcement of child sup- 


port binding on the parties in the country of 
origin stem from the inclusion of a foreign 
support agreement because there is a growing 
tendency internationally to promote amicable 
solutions and avoid contentious procedures. In 
view of the movement towards alternative 
methods of dispute resolution in the United 
States, this mechanism provides for recognition 
and enforcement of a dispute resolution system 
in some of the likely Convention countries. The 
absence of this provision would have been a loss 
for the Convention, and limited its usefulness 
for support agreements, particularly in the 
Scandinavian countries. Although the possibil- 
ity of a reservation is available, the United 
States has not indicated that it intends to make 
such a reservation. 

To reiterate, the key to enforcement is that 
the foreign support agreement must be “en- 
forceable as a decision” in the foreign country of 
its origin (quoting the Convention). If such an 
agreement is enforceable only as a contract, it 
will not fall within the scope of this section. 
Another key provision is that under subsection 
(e) the enforcement proceeding will be sus- 
pended if the respondent challenges the under- 
lying agreement in a tribunal that has jurisdic- 
tion to hear challenges to the agreement. 

Convention source: art. 3. Definitions; art. 
30. Maintenance arrangements. 


36-5-2711. Modification of Convention child support order. 


(a) Atribunal of this state may not modify a Convention child support order 
if the obligee remains a resident of the foreign country where the support order 


was issued unless: 


(1) The obligee submits to the jurisdiction of a tribunal of this state, either 
expressly or by defending on the merits of the case without objecting to the 
jurisdiction at the first available opportunity; or 
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(2) The foreign tribunal lacks or refuses to exercise jurisdiction to modify 

its support order or issue a new support order. 
(b) If a tribunal of this state does not modify a Convention child support 
order because the order is not recognized in this state, § 36-5-2708(c) applies. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


One goal of the Convention was to limit the 
number of multiple foreign orders with respect 
to the same parties to the extent possible. But, 
given differing laws and jurisdictional bases, 
consensus on limiting modification was reached 
only on the fact patterns presented by Section 
711(a) [T.C.A. § 36-5-2711(a)]. 

First, this section transforms Convention 
language into UIFSA terminology. The restric- 
tion identified on modification of a child-sup- 
port order in subsection (a) strikes a familiar 
note. Similar to Section 611 [T.C.A. § 36-5- 
2611], supra, a restriction is placed on modifi- 
cation of a support order if the obligee remains 
in the issuing Convention country. Subsection 
(a)(1) [subdivision (a)(1)] provides an exception 
if, by failure to object, the obligee submits to the 
jurisdiction of another tribunal. Subsection 
(a)(2) [subdivision (a)(2)] is similar to Section 
615 [T.C.A. § 36-5-2615], supra. From the per- 
spective of the obligee, the restriction has vir- 
tually the same effect as found in Sections 205 
and 611 [T.C.A. §§ 36-5-2205 and 36-5-2611]. 
That is, in effect the issuing foreign tribunal 
has a form of continuing, exclusive jurisdiction 


that it maintains over modification of the order 
so long as the obligee remains a resident of the 
country. The difference is that the protection 
against modification is accorded only to the 
obligee, and not to the obligor. Thus, under the 
Convention the obligee may be free to seek a 
modification in another forum notwithstanding 
the fact that the obligor remains in the issuing 
country but the obligee moves to another coun- 
try, with the implicit requirement that the 
issuing foreign tribunal must have personal 
jurisdiction over the obligor to sustain the en- 
forcement of modification by a state tribunal. 

Subsection (b) requires a state tribunal to 
issue a new child-support order if the Conven- 
tion order was founded on child-based jurisdic- 
tion, the foreign tribunal lacked personal juris- 
diction over the obligor, and there is a request 
to establish an order in accordance with Section 
708 [T.C.A. § 36-5-2708]. 

Convention source: art. 18. Limit on pro- 
ceedings; art. 21. Severability and partial rec- 
ognition and enforcement. 

Related to Convention: art. 18. Limit on 
proceedings; art. 20. Bases for recognition and 
enforcement. 


36-5-2712. Personal information — Limitation on use. 


Personal information gathered or transmitted under this part may be used 
only for the purposes for which it was gathered or transmitted. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 


provided that: “This act shall take effect when 
the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
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in the Tennessee Administrative Register was 
March 31, 2016. 
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COMMENTS TO OFFICIAL TEXT 


This section is an almost word-for-word 
tracking of the Convention provision, re- 
phrased in UIFSA terminology. This single sen- 
tence is illustrative of the different drafting 
rules for a uniform act and an international 
treaty. Although certainly not always adhered 
to, cardinal rules for drafting a uniform act 
include writing in the active voice, identifying 
the intended actor, and specifying the conse- 
quences for failure to follow the directive or 
ignore the proscription. Convention provisions, 
such as this one, are generally written in pas- 
sive voice, the actor is not identified, and no 
penalty is specified for noncompliance. Insofar 
as the admirable goals of the provision are 
concerned, ambiguity in the statute, or an ex- 
ception to the rule, must be resolved 
case-by-case. 

Confidentiality is highly prized in the United 
States in many circumstances, e.g., the attor- 
ney-client privilege is protected to the maxi- 
mum extent possible. Under other circum- 
stances, the opposite is true, e.g., records of 
litigation are generally available, and a judicial 
decision is ordinarily in open court or public 


record. Neither goal is absolute. Section 312 
[T.C.A. § 36-5-2312], supra, adds another ex- 
ception, i.e., nondisclosure of information is 
sometimes required to protect the health, 
safety, or liberty of a party or a child. In a case 
in which there is a risk of domestic violence or 
parental kidnapping, nondisclosure may be 
crucial. 

The anticipated breadth of application of this 
provision is to constrain individuals and enti- 
ties subject to a Convention support order. 
Protection of personal information in this com- 
puterized world is increasingly important, 
whatever the medium or means of communica- 
tion. Both the sender and recipient of personal 
information transmitted electronically are ex- 
pected to take appropriate measures vis-a-vis 
their service providers to meet the require- 
ments of this section. The exact meaning of the 
statutory phrase “for the purpose for which it 
was gathered or transmitted” will necessarily 
remain ambiguous until elaborated by statute, 
caselaw, or regulation. 

Convention source: art. 38. Protection of 
personal data. 


36-5-2713. Record in original language — English translation. 


A record filed with a tribunal of this state under this part must be in the 
original language and, if not in English, must be accompanied by an English 


translation. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


The United States will declare that English 
is the official language for transmittals to this 
country. Further, the United States will make a 
reservation objecting to the use of French, the 
other official language of the Convention, as a 
default translation. Of course, the original or- 
der may be in French. The cost of translation is 
borne by the issuing state or Convention 


country. 

Convention source: art. 44. Language re- 
quirements; art. 62. Reservations; art. 63. 
Declarations. 

Related to Convention: art. 45. Means and 
costs of translation. 
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PART 28 


UNIFORM INTERSTATE FAMILY SUPPORT ACT — 
INTERSTATE RENDITION 


36-5-2801. Grounds for rendition. 


(a) For purposes of this part, “governor” includes an individual performing 
the functions of governor or the executive authority of a state covered by parts 


20-29 of this chapter. 
(b) The governor of this state may: 


(1) Demand that the governor of another state surrender an individual 
found in the other state who is charged criminally in this state with having 
failed to provide for the support of an obligee; or 

(2) On the demand by the governor of another state, surrender an 
individual found in this state who is charged criminally in the other state 
with having failed to provide for the support of an obligee. 

(c) A provision for extradition of individuals not inconsistent with parts 
20-29 of this chapter applies to the demand even if the individual whose 
surrender is demanded was not in the demanding state when the crime was 
allegedly committed and has not fled therefrom. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 
the department of human services files a notice 
with the secretary of state who shall publish 


the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


Textbooks. 
Tennessee Criminal Practice and Procedure 
(Raybin), § 2.9. 


COMMENTS TO OFFICIAL TEXT 


This section has not been amended substan- 
tively since 1968. Virtually no controversy has 
been generated regarding this procedure. Argu- 
ably application of subsection (c) is problematic 
in situations in which the obligor neither was 
present in the demanding state at the time of 
the commission of the crime nor fled from the 
demanding state. The possibility that an indi- 
vidual may commit a crime in a state without 
ever being physically present there has elicited 
considerable discussion and some case law. See 
L. BRILMAYER, AN INTRODUCTION TO JU- 
RISDICTION IN THE AMERICAN FEDERAL 
SYSTEM,” 329-335 (1986) (discussing mini- 


36-5-2802. Conditions of rendition. 


mum contacts theory for criminal jurisdiction); 
Rotenberg, Extraterritorial Legislative Juris- 
diction and the State Criminal Law, 38 TEX. L. 
REV. 763, 784-87 (1960) (due process requires 
that the behavior of the defendant must be 
predictably subject to state’s criminal jurisdic- 
tion); cf. Ex parte Boetscher, 812 S.W.2d 600 
(Tex. Crim. App. 1991) (Equal Protection 
Clause limits disparate treatment of nonresi- 
dent defendants); In re King, 3 Cal.3d 226, 90 
Cal. Rptr. 15, 474 P.2d 983 (1970), cert. denied 
403 U.S. 931 (enhanced offense for nonresi- 
dents impacts constitutional right to travel). 


(a) Before making a demand that the governor of another state surrender an 
individual charged criminally in this state with having failed to provide for the 
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support of an obligee, the governor of this state may require a prosecutor of this 
state to demonstrate that at least sixty (60) days previously the obligee had 
initiated proceedings for support pursuant to parts 20-29 of this chapter or 
that the proceeding would be of no avail. 

(b) If, under parts 20-29 of this chapter or a law substantially similar to 
parts 20-29 of this chapter, the governor of another state makes a demand that 
the governor of this state surrender an individual charged criminally in that 
state with having failed to provide for the support of a child or other individual 
to whom a duty of support is owed, the governor may require a prosecutor to 
investigate the demand and report whether a proceeding for support has been 
initiated or would be effective. Ifit appears that a proceeding would be effective 
but has not been initiated, the governor may delay honoring the demand for a 
reasonable time to permit the initiation of a proceeding. 

(c) If a proceeding for support has been initiated and the individual whose 
rendition is demanded prevails, the governor may decline to honor the 
demand. If the petitioner prevails and the individual whose rendition is 
demanded is subject to a support order, the governor may decline to honor the 
demand if the individual is complying with the support order. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


COMMENTS TO OFFICIAL TEXT 


This section has not undergone significant 
change since 1968. Interstate rendition re- 
mains the last resort for support enforcement, 


in part because a governor may exercise consid- 
erable discretion in deciding whether to honor a 
demand for rendition of an obligor. 


PART 29 


UNIFORM INTERSTATE FAMILY SUPPORT ACT — 
MISCELLANEOUS PROVISIONS 


36-5-2901. Uniformity of application and construction. 


In applying and construing this uniform act, codified in parts 20-29 of this 
chapter, consideration must be given to the need to promote uniformity of the 
law with respect to its subject matter among states that enact it. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 


Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 
the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 


36-5-2902 


Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 


36-5-2902. Applicability. 
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The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


Parts 20-29 of this chapter apply to proceedings begun on or after March 31, 
2016 to establish a support order or determine parentage of a child or to 
register, recognize, enforce, or modify a prior support order, determination, or 
agreement, whenever issued or entered. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


36-5-2903. Severability. 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


If any provision of parts 20-29 of this chapter or their application to any 
person or circumstance is held invalid, the invalidity does not affect other 
provisions or applications of parts 20-29 of this chapter which can be given 
effect without the invalid provision or application, and to this end the 


provisions of parts 20-29 of this chapter are severable. 


History. 
Acts 2010, ch. 901, § 1. 


Compiler’s Notes. 

Part 20, § 36-5-2001 (Acts 1997, ch. 551, 
§ 2), concerning the short title for title 36, ch. 
5, parts 20-29, was repealed and reenacted by 
Acts 2010, ch. 901, § 1, upon completion of the 
provisions in § 2 of the act. Acts 2010, ch. 901, 
§ 2, as amended by Acts 2016, ch. 664, § 4, 
provided that: “This act shall take effect when 


the department of human services files a notice 
with the secretary of state who shall publish 
the notice in the Tennessee Administrative 
Register on the secretary of state’s web site, 
citing the effective date, which shall occur no 
later than April 1, 2016, the public welfare 
requiring it.” 

The date published by the secretary of state 
in the Tennessee Administrative Register was 
March 31, 2016. 


PART 30 
INTERCOUNTY ENFORCEMENT AND MODIFICATION 


36-5-3001. Purposes and construction of part and limitation of scope 


of part. 


(a) The purpose of this part is to provide procedures for the intercounty 
enforcement and modification of child support and child custody cases and 
shall be liberally construed to effectuate its purposes. 

(b) The provisions for transfer in this part shall not apply to cases in any 
court regarding petitions for dependency and neglect, delinquency, unruly 
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behavior, terminations of parental rights or adoptions pursuant to this title 
and title 37. 


History. 
Acts 1997, ch. 551, § 5. 


36-5-3002. Part definitions. 


As used in this part, unless the context clearly requires otherwise: 

(1) “Child’s county” means the county in which the child who is subject to 
a support or custody order resides; 

(2) “Clerk” means the clerk of the transferor or transferee court, or the 
clerk of any court who has been designated by either of those courts to collect 
support payments for such court; 

(3) “Court” means, except as provided in § 36-5-3001(b), a juvenile, 
circuit, or chancery court or other court of this state with jurisdiction to enter 
support or custody orders; 

(4) “Department” means the department of human services or its contrac- 
tor or designee; 

(5) “Filing” means the initiation of judicial action by the completion of a 
motion or petition seeking to order the alteration of a legal status through 
the act of sending or bringing the motion or petition to the office of the clerk 
of the court; 

(6) “Issuing county” means the county in which a court issues a support or 
custody order or that renders a judgment determining parentage or to which 
a support or custody order has been previously transferred; 

(7) “Issuing court” means the court that issues a support or custody order 
or renders a judgment determining parentage or to which a support or 
custody order has been previously transferred; 

(8) “Obligor’s county” means the county in which the obligor or non- 
custodial parent resides; 

(9) “Request” means a statement of a requesting party seeking transfer of 
a custody or child support case to the court of another county; 

(10) “Requesting party” means custodial parent, noncustodial parent or, 
in Title IV-D child support cases, the department or its contractor; 

(11) “Service of process” means the act of bringing or sending notice of the 
filing of a motion or petition to the attention of the opposing party by delivery 
of a copy of the motion or pleading to the opposing party; 

(12) “Transfer” means the process by which the transferor court, upon 
request, moves the case to a court where the child resides thereby conferring 
jurisdiction on the transferee court; 

(13) “Transferee court” means the court that assumes jurisdiction upon a 
transfer of a case; and 

(14) “Transferor court” means the court from which a case is transferred 
to another court. 


History. to in this section, is compiled in 42 U.S.C. § 651 
Acts 1997, ch. 551, § 5; 2000, ch. 922, § 30. et seq. 


_Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 
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36-5-3003. Transfer of support or custody cases. 


(a)(1) Except as provided in § 36-5-3001(b), a case that includes child 
support or custody provisions may be transferred between counties in this 
state without the need for any additional filing by the party seeking transfer 
by the filing of a request by the requesting party if: 
(A) The requesting party has served the nonrequesting party with the 
filing seeking the transfer; and 
(B) The nonrequesting party has not filed an objection within fifteen 

(15) days from the date the notice of the filing was mailed. 

(2) If the nonrequesting party files an objection pursuant to subdivision 
(a)(1)(B), the objection shall be in the form of a motion for review of the 
request in the transferor court. If an objection has been filed, the transferor 
court shall determine whether there is good cause for the transfer. If the 
court finds good cause for the transfer, it shall transfer the case. 

(b) Upon receipt of a request, the case must be transferred by the clerk of the 
issuing court, without order of the court, to a court of competent jurisdiction in 
the county where the child or children reside if each of the following applies: 

(1) Neither the child or children, custodial parent/obligee, nor the non- 
custodial parent/obligor currently reside in the issuing county; 

(2) The child or children who are subject to the support or custody order 
currently reside in the county to which the case is to be transferred and have 
resided there for at least six (6) months; and 

(3) No objection has been filed pursuant to subdivision (a)(2). 

(c) A case may also be transferred for modification of support or custody to 
any court of competent jurisdiction in the county in which the noncustodial 
parent/obligor resides in this state with no six-month residency period if both 
the child or children subject to the support or custody order and the custodial 
parent/obligee reside outside this state and the custodial parent/obligee does 
not object after the provision of notice pursuant to § 36-5-3004. If objection is 
made, or if the requesting party does not seek immediate transfer without the 
six (6) month residency period, the requesting party may obtain transfer for 
modification of the order by demonstrating that the custodial parent/obligee 
and the child or children have resided outside this state for at least six (6) 
months. A transfer pursuant to this subsection (c) shall be initiated by written 
request of the requesting party or department pursuant to this part. 

(d) If the case has been transferred pursuant to this part, the fact that one 
of the parties or the child returns to the transferor county does not, by that fact 
alone, confer jurisdiction upon the previous transferor court. A transfer to the 
original issuing court requires compliance with the procedures of this part. 

(e)(1) “Custodial parent” for purposes of this part means the person with 

whom the child resides a majority of the time in a situation where there is 

an order of joint custody or where there exist parenting plans pursuant to 
chapter 6, part 4 of this title that address issues of custody. 

(2) “Custodial parent” for purposes of this part also includes, in addition 
to a biological or legal parent having legal custody of a child, an individual 
to whom legal custody of the child or children has been given by a court of 
competent jurisdiction. 
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History. which amended this section, shall apply to 
Acts 1997, ch. 551, § 5; 1998, ch. 1098, § 50; requests for transfer filed on or after July 1, 
2000, ch. 922, § 31; 2016, ch. 668, § 1. 2016. 


Compiler’s Notes. 
Acts 2016, ch. 668, § 3, provided that the act, 


NOTES TO DECISIONS 


1. Applicability. pending and no custody or support order was 

Where a mother filed a divorce action in the the subject of a request for enforcement or 
county where the parties lived at the time of modification; hence, T.C.A. § 36-5-3003 for 
separation but the mother subsequently moved transferring custody and enforcement cases did 
to another county, the father’s motion under not apply. Buss-Flinn v. Flinn, 121 S.W.3d 383, 
T.C.A. § 36-5-3004 to transfer the case to the 2003 Tenn. App. LEXIS 351 (Tenn. Ct. App. 
mother’s new county of residence was properly 2003), appeal denied, — S.W.3d —, 2003 Tenn. 


denied because the divorce action was still LEXIS 1032 (Tenn. 2003). 


 36-5-3004. Procedure to transfer case. 


A case may be transferred by the clerk of the issuing court following a 
request by a requesting party sending the request for the transfer to the clerk 
of the transferor court. The request shall include the following information: 

(1)(A) Asworn statement by the party or the department seeking transfer 

that, to the best of the requesting party’s or the department’s knowledge, 

neither the child or children, the custodial parent/obligee nor the noncus- 
todial parent/obligor resides in the transferor county, and that the child or 
children currently reside in the transferee county and the child or children 
have resided in the transferee county for at least six (6) months; or 

(B) That the noncustodial parent/obligor resides in the county to which 
the case is to be transferred and that the custodial parent/obligee and the 
child or children reside outside this state: 

(i) And the requesting party seeks an immediate transfer of the case 
without the six-month residency period if the custodial parent/obligee 
does not object; or 

(ii) That the child or children and the custodial parent/obligee have 
resided outside this state for at least six (6) months; 

(2) The issuing court’s docket number of the case to be transferred; 

(3) The name of the other party and, if known, the other party’s address 
and social security number; 

(4) The name of the court and address of the clerk of the court to whom the 
case is to be transferred; 

(5) The name and address, if known, of the employer of the obligor if the 
order has been or may be subject to an income assignment; 

(6) That the request for transfer can be contested by the nonrequesting 
party within fifteen (15) days of the date the notice was mailed by filing a 
motion for review of the request in the transferor court; 

(7) Certification by the requesting party or the department that a copy of 
the request with the information in subdivisions (1)-(6) has been mailed to 
the nonrequesting party; and 

(8) A copy of a notice, with the address of the nonrequesting party, to be 
sent by the clerk of the transferor court or the department in Title IV-D child 
support cases to the nonrequesting party in the event that the case is 
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transferred, which states that the case has been transferred and that all 
child support payments of the obligor are to be sent, as appropriate, to the 


clerk of the transferee court or to the department of human services, as the 


case may be. 


History. 
Acts 1997, ch. 551, § 5; 1998, ch. 1098, § 51; 
2000, ch. 922, §§ 32, 33; 2016, ch. 668, § 2. 


Compiler’s Notes. 
Acts 2016, ch. 668, § 3, provided that the act, 
which amended this section, shall apply to 


requests for transfer filed on or after July 1, 
2016. 

Title IV-D of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 651 
et seq. 


NOTES TO DECISIONS 


1. Applicability. 

Where a mother filed a divorce action in the 
county where the parties lived at the time of 
separation but the mother subsequently moved 
to another county, the father’s motion under 
T.C.A. § 36-5-3004 to transfer the case to the 
mother’s new county of residence was properly 


pending and no custody or support order was 
the subject of a request for enforcement or 
modification; hence, § 36-5-3004 did not apply. 
Buss-Flinn v. Flinn, 121 S.W.3d 383, 2003 Tenn. 
App. LEXIS 351 (Tenn. Ct. App. 2003), appeal 
denied, — S.W.3d —, 2003 Tenn. LEXIS 1032 
(Tenn. 2003). 


denied because the divorce action was still 


36-5-3005. Duties of the transferor court. 


(a) If no request for contest of the request for transfer is filed within fifteen 
(15) days pursuant to § 36-5-3004(6), or if the contest of the transfer is denied 
by the transferor court, the clerk of the transferor court shall, within fifteen 
(15) days thereafter: 

(1) Remove from the court file the original pleadings, orders and any other 
filed documents, or make certified copies of such documents; 

(2) Prepare a certified, complete child support payment record, unless the 
case is being enforced by the department of human services pursuant to Title 
IV-D of the Social Security Act (42 U.S.C. § 651 et seq.), in which situation 
the department’s child support computer system, if operative for the 
transferor and transferee court at the time of the transfer, shall be used as 
the child support payment record and the clerk shall not be required to 
prepare the certified child support payment record; 

(3)(A) Mail the originals, or certified copies of the originals, of all docu- 

ments and, if necessary, the certified child support payment record, to the 

clerk of the court of the transferee court. The computer record, if operative, 
shall be used as the official record of the child support obligation; 

(B) Mail the notice supplied pursuant to § 36-5-3004(8) to the non- 
requesting party. The department shall mail the notice in Title IV-D child 
support cases. 

(b) The clerk of the transferor court shall not be required to maintain the 
copies of the original pleadings or other original documents in the record, but 
may do so if certified copies are sent. 

(c) Upon receipt of the transferred documents and assignment of a docket 
number by the transferee court, the jurisdiction of the transferor court is — 
terminated. 
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History. 
Acts 1997, ch. 551, § 5; 1998, ch. 1098, § 52; 
2000, ch. 922, § 34. 


36-5-3006. Duties and powers of transferee clerk and transferee court. 


(a) A transferee court, upon receipt of the transferred documents from the 
transferor court shall assign a docket number to the case and establish a case 
file, and shall create a child support payment record, unless the case is being 
enforced under Title IV-D of the Social Security Act (42 U.S.C. § 651 et seq.), 
in which case the department’s child support computer system, if operative for 
the transferor and transferee court at the time of the transfer, shall be used as 
the child support payment record and the clerk shall not be required to create 
a separate child support payment record. 

(b) A transferred order of child support or custody is enforceable and 
modifiable in the same manner and is subject to the same procedures as if the 
order had been originally issued by the transferee court. 

(c)(1) Upon receipt of the certified payment record from the transferor court, 

the transferee court shall admit the certified copy as evidence of payments 

made or not made. Testimony of the record keeper from the transferor court 
shall not be required. If the case is being enforced under Title IV-D of the 

Social Security Act the department’s child support computer system, if 

operative for the transferor and transferee court at the time of the transfer, 

shall be used as the child support payment record, and no further evidence 
of the record keeper shall be required. 

(2) The certified copy of the custody and parental access or visitation 
orders shall be admitted as evidence of the current custodial and parental 
access or visitation status of the child without testimony of the record keeper 
of the transferor court. 


History. 
Acts 1997, ch. 551, § 5. 


36-5-3007. Contest of transfer. 


(a) A party may contest the transfer of the case by filing a motion in the 
transferor court for that purpose within fifteen (15) days of the mailing date of 
the notice from the requesting party. Unless it is shown by the nonrequesting 
party that notice of the request for transfer was not received, failure to contest 
the transfer request within the fifteen-day period waives an objection to the 
transfer request. 

(b) The contest of the transfer shall be limited to whether: 

(1) One (1) party or the child or children continue to reside in the 
transferor county; 

(2) The child or children have resided in the transferee county for at least 
six (6) months; or 

(3) In the case of a request for transfer alleging the child or children are 
residing outside this state: 

(A) The noncustodial parent/obligor resides in the county to which the 
case is to be transferred; or 
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(B)G) If the child or children have not resided outside this state for at 
least six (6) months, the custodial parent/obligee objects to the transfer; 


or 


(ii) The child or children and their custodial parent/obligee have 
resided outside this state for at least six (6) months. 


History. 
Acts 1997, ch. 551, § 5; 1998, ch. 1098, §§ 53, 
54; 2000, ch. 922, § 35. 


NOTES TO DECISIONS 


1. Intercounty Transfer Required. 

In light of the undisputed evidence in the 
record regarding the current residence of the 
father, the mother, and their three children, the 
mother’s petition for an intercounty transfer, if 
filed, had to be granted and the case had to be 
transferred to a court of competent jurisdiction 


36-5-3008. Acceptance of transfer. 


The transferee court shall accept 
discretion to refuse the transfer. 


History. 
Acts 2000, ch. 922, § 36. 


Compiler’s Notes. 
Former § 36-5-3008, concerning costs and 
fees, was transferred to § 36-5-3009 in 2000. 


36-5-3009. Costs and fees. 


in the county where the mother, father, and 
children now lived. Boyer v. Heimermann, 238 
S.W.3d 249, 2007 Tenn. App. LEXIS 185 (Tenn. 
Ct. App. Mar. 30, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 737 (Tenn. Aug. 
13, 2007). 


the transfer and shall not have the 


(a) When a transfer request is made by the department of human services or 
its contractors, the fee and all taxes shall be waived for the department or its 
contractors. 

(b) Costs of court and for making copies and for providing certifications, fees 
and taxes shall be adjudged by the transferee court for both the clerks of the 
transferor court and the transferee court against the noncustodial parent/ 
obligor and shall be apportioned between each clerk as to the costs, fees and 
taxes due for each clerk. 

(c) The clerk shall file any request for transfer and carry out the require- 
ments of this part, even without receiving the appropriate fee for such request. 
If not paid, such sum shall be added to the cost bill to be assessed by the 
transferee court. 


History. 

Acts 1997, ch. 551, § 5; 1998, ch. 1098, § 55; 
T.C.A. § 36-5-3008; Acts 2000, ch. 922, § 36; 
2005, ch. 429, §§ 7, 8. 


Compiler’s Notes. 
Former § 36-5-3008 was transferred to this 
location in 2000. 
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PART 31 


ENFORCEMENT WITHOUT TRANSFER OF 
JURISDICTION 


| 36-5-3101. Purpose and construction of part. 


The purpose of this part is to provide a procedure for the enforcement of 


_ support obligations arising under the law against an obligor without a transfer 
_ of jurisdiction to modify the order. This part shall be liberally construed to 


effectuate its purposes. 


| History. 


y: 
Acts 1997, ch. 551, § 6. 


6-5-3102. Part definitions. 


As used in this part, unless the context otherwise clearly requires: 

(1) “Clerk” means the clerk of the original or registering court, or the clerk 
of any court who has been designated by either of those courts to collect 
support payments for such court; 

(2) “Court” means a juvenile, circuit, or chancery court or other court of 
this state with jurisdiction to enter support or custody orders; 

(3) “Department” means the department of human services or its 
contractor; 

(4) “Issuing court” means the court that entered the order sought to be 
enforced in the registering court; 

(5) “Nonrequesting party” means the party against whom a registered 
order is sought to be enforced; 

(6) “Obligee” means an individual or agency to whom a support obligation 
is owed by an obligor; 

(7) “Obligor” means an individual against whom a support order has been 
entered; and 

(8) “Registering court” means the court in which a support order is 
registered for enforcement only. 


History. 


Acts 1997, ch. 551, § 6. 


36-5-3103. Registration of order for enforcement. 


(a) Asupport order issued by a court of this state may be registered in the 
county in this state where the child or children reside, for enforcement 
purposes only. If the case is a Title IV-D support case, at the option of the 
department, it may be enforced in the county of the residence of the obligor. 
The order may be modified in this state in a court other than the issuing court 
only if transferred pursuant to part 30 of this chapter. A support order issued 
by a court in one county may be registered in another county by the person or 


agency seeking only enforcement of the original order against a support obligor 


by sending the following documents and information to the appropriate court 


in the registering county: 
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(1) One (1) certified copy of all orders to be registered, including any 
modification of an order; 

(2) A letter or transmittal document that includes the following 
information: 

(A) The name of the obligor, and if known: 

(i) The obligor’s address and social security number; 
(ii) The name and address of the obligor’s employer and any other 
source of income of the obligor; and 

(B) The name and address of the obligee and, if applicable, the agency 
or person to whom support payments are to be paid; 

(3) A sworn statement by the party seeking registration or a certified 
statement of the clerk of the court or custodian of the records showing the 
amount of any arrearage being sought to be enforced unless the case is being 
enforced by the department of human services pursuant to Title IV-D of the 
Social Security Act (42 U.S.C. § 651 et seq.), in which situation the 
department’s child support computer system, if operative for the transferor 
and transferee court at the time of the transfer, shall be used as the child 
support payment record and the clerk or custodian shall not be required to 
prepare the certified statement of the child support payment record; 

(4) A copy of a notice, with the address of the nonrequesting party, to be 
sent by the clerk of the registering court or the department in Title IV-D 
child support cases to the nonrequesting party pursuant to § 36-5-3105, that 
states: , 

(A) That a registered order is enforceable as of the date of registration 
in the same manner as an order issued by a court of the registering county; 

(B) That a hearing to contest the validity or enforcement of the 
registered order must be requested to the registering court within fifteen 
(15) days after the date of mailing of the notice; 

(C) That failure to contest the validity or enforcement of the registered 
order in a timely manner will result in confirmation of the order by 
operation of law, will result in enforcement of the order and the alleged 
arrearages, and will preclude further contest of that order with respect to 
any matter that could have been asserted; | 

(D) The amount of any alleged arrearages; and 

(EK) That, if the registered order is confirmed by operation of law or by 
court order, all payments made under the order shall be made to the clerk 
of the registering court or to the department of human services, or another 
clerk, as appropriate. 

(b) On receipt of a request for registration, the registering court shall cause 
the order to be filed, together with one (1) copy of the documents and 
information, regardless of their form. 

(c) A petition seeking a remedy that must be affirmatively sought may be 
filed at the same time as the request for registration or may be filed later. 

(d) All payments received by the issuing court after the order has been 
registered shall be sent by the clerk of the issuing court to the clerk of the 
registering court, or the department of human services if the clerk of the 
registering court is not participating in the child support enforcement system, 
without credit being given to the obligor by the clerk of the issuing court. 
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History. 
Acts 1997, ch. 551, § 6; 1998, ch. 1098, § 56. 


36-5-3104. Effect of registration of order. 


(a) A support order issued in another county is registered for enforcement 
pursuant to this part when the order is filed in the registering court and the 
requirements of § 36-5-3103(a) are met. 

(b) A registered order originally issued in another county is enforceable in 
the same manner and is subject to the same procedures as an order issued by 
a court of the registering county. 

(c) Except as otherwise provided in this part, a court of the registering 
county shall recognize and enforce, but may not modify, a registered order. 


History. 
Acts 1997, ch. 551, § 6. 


| 36-5-3105. Notice of registration of order. 


When a support order issued in another county is registered, the registering 
court or the department in Title IV-D child support cases shall send the notice 
required by § 36-5-3103(a)(4) to the nonregistering party within two (2) days 
of the registration. 


_ History. to in this section, is compiled in 42 U.S.C. § 651 


Acts 1997, ch. 551, § 6. et seq. 
Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 


36-5-3106. Procedure to contest validity or enforcement of registered 
order. 


(a) Anonregistering party seeking to contest the validity or enforcement of 
a registered order pursuant to this part shall request a hearing within fifteen 


(15) days after the date of mailing of the notice of the registration. The 


nonregistering party may seek to vacate the registration, to assert any defense 
to an allegation of noncompliance with the registered order, or to contest the 
remedies being sought or the amount of any alleged arrearages. 

(b) If the nonregistering party fails to contest the validity or enforcement of 
the registered order in a timely manner, the order is confirmed by operation of 
law. 

(c) If a nonregistering party requests a hearing to contest the validity or 
enforcement of the registered order, the registering court shall schedule the 
matter for hearing and give notice to the parties of the date, time and place of 
the hearing. 


History. 
Acts 1997, ch. 551, § 6. 


_ 36-5-3107. Contest of registration or enforcement. 


(a) A party contesting the validity or enforcement of a registered order or 


_ seeking to vacate the registration has the burden of proving one or more of the 
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following defenses: 
(1) The registered order was obtained by fraud; 
(2) The registered order has been vacated, suspended, or modified by a 
later order; 
(3) The issuing court has stayed the registered order pending appeal; or 
(4) The statement of arrears is incorrect. 

(b) If a party presents evidence establishing a full or partial defense under 
subsection (a), the court where the order is registered may stay enforcement of 
the registered order until the issues have been resolved by the court that 
issued the order. Any uncontested portion of the registered order may be 
enforced by all remedies available pursuant to law. 

(c) If a contesting party does not establish a defense pursuant to subsection 
(a) regarding the validity or enforcement of the order, the registering court 
shall issue an order confirming the order. An order confirming registration of 
the order is not required if no contest to the registration is made. 


History. 
Acts 1997, ch. 551, § 6. 


36-5-3108. Effect of confirmed order. 


Unless it is shown by the nonrequesting party that notice of the request for 
transfer was not received, confirmation of an order by operation of law or 
following a hearing precludes further contest of the order with respect to any 
matter that could have been asserted at the time of registration. 


History. 
Acts 1997, ch. 551, § 6: 


36-5-3109. Rights of the department of human services. 


Whenever the department of human services is acting upon any application 
for Title IV-D services, whether by assignment of rights of support pursuant to 
§ 71-3-124 or otherwise, it shall have the same right to invoke this part as the 
obligee who has made application for such services. 


History. to in this section, is compiled in 42 U.S.C. § 651 
Acts 1997, ch. 551, § 6; 1998, ch. 1098, § 57. et seq. 


Compiler’s Notes. 
Title IV-D of the Social Security Act, referred 


36-5-3110. Disbursement of collections. 


In cases not subject to the centralized collection and disbursement unit 
pursuant to § 36-5-116, when the clerk of the court of the registering county 
collects the support that has been enforced by the court of the registering 
county pursuant to this part, the clerk shall send the support amount, less the 
statutory fee of the clerk, directly to the obligee, but the clerk shall not send the 
support amount to the issuing court from which the original order was issued 
and that was registered for enforcement pursuant to this part. 


| 
| 
| 


| 
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History. 
Acts 1997, ch. 551, § 6; 2000, ch. 922, § 37. 


36-5-3111. Costs. 


(a) When an order is registered by the department of human services or its 
contractors, the fee shall be waived for the department or its contractors. 

(b) The respondent shall be liable for the costs of the issuing court and the 
registering court together with the required filing fee, upon the court finding 
the respondent liable for the failure to pay the support as required by the 
registered order. The costs shall be apportioned between the clerks of the 
issuing court and the registering court according to their fees, costs and the 
taxes due. 

(c) The clerk shall file any request for registration and carry out the 
requirements of this part, even without receiving the appropriate fee for such 
request. If not paid, such sum shall be added to the cost bill to be assessed by 
the registering court. 


History. 
Acts 1997, ch. 551, § 6; 2005, ch. 429, §§ 9, 
10. 
CHAPTER 6 
CHILD CUSTODY AND VISITATION 
Part 1. General Custody Provisions 

Section 

36-6-101. Decree for custody and support of child — Enforcement — Juvenile court jurisdiction — 
Presumption of parental fitness — Educational seminars. 

36-6-102. Custody, visitation and inheritance rights denied to person convicted of rape, or is 
convicted of or pleads guilty or no contest to a lesser included offense, where child 
conceived from crime — Exception — Child support obligation. 

36-6-103. Child’s medical records. 

36-6-104. Copy of child’s school records — Furnishing to noncustodial or nonresident parents. 

36-6-105. Schools or day care centers — Change in physical custody of child. 

36-6-106. Child custody. 

36-6-107. Mediation in cases involving domestic abuse. 

36-6-108. Parental relocation. 

36-6-109. Notice of hearing. 

36-6-110. Rights of noncustodial parents. 

36-6-111. Stay of interlocutory or final judgment. 

36-6-112. Parent alleging abuse. 

36-6-113. [Reserved.] 

36-6-114. False allegations of sexual abuse in furtherance of litigation. 

36-6-115. Requirements to be met by parent for return of child removed from custody due to 
parent’s drug abuse. 

36-6-116. Temporary injunctions upon service of complaint other than complaint for divorce or 

legal separation. 
Part 2. Uniform Child Custody Jurisdiction and Enforcement Act 

36-6-201. Short title. 

36-6-202. Construction and purpose. 

36-6-203. Evidentiary use of official comments. 

36-6-204. Official comments to be included in this part. 

36-6-205. Part definitions. 

36-6-206. Applicability to adoption or emergency medical care proceedings. 

36-6-207. Native American children. 


Section 


36-6-208. 
36-6-209. 
36-6-210. 
36-6-211. 
36-6-212. 
36-6-213. 
36-6-214. 


36-6-215. 


36-6-216. 
36-6-217. 
36-6-218. 
36-6-219. 


36-6-220. 
36-6-221. 
36-6-222. 
36-6-223. 
36-6-224. 


36-6-225. 
36-6-226. 
36-6-227. 
36-6-228. 
36-6-229. 


36-6-230. 
36-6-231. 


36-6-232. 
36-6-233. 
36-6-234. 


36-6-235. 
36-6-236. 
36-6-237. 
36-6-238. 
36-6-239. 
36-6-240. 
36-6-241. 


36-6-242. 
36-6-243. 


36-6-301. 
36-6-302. 
36-6-303. 
36-6-304. 
36-6-305. 
36-6-306. 
36-6-307. 


36-6-401. 
36-6-402. 
36-6-403. 
36-6-404. 
36-6-405. 
36-6-406. 
36-6-407. 
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Foreign countries — Human rights. 

Binding nature of state court decisions. 

Priority of jurisdictional question in proceedings. 

Requirements for notice. 

Personal jurisdiction over a party — Immunity from jurisdiction for unrelated matters. 

Communication among courts and parties — Records of communications. 

Testimony of witnesses residing out of state — Acceptance of electronically transmitted 
documents as evidence. 

Request for hearing in, or evidence from another state — Holding hearings or obtaining 
evidence for other states — Expenses — Preservation of records. 

Jurisdiction to make custody determination. 

Continuing jurisdiction of state courts — Jurisdiction to modify own decrees. 

Jurisdiction to modify foreign decrees. 

Temporary emergency jurisdiction — Order enforcement — Communication with 
foreign courts. 

Notice and opportunity to be heard — Joinder and intervention. 

Proceedings already commenced in another state. 

Declining jurisdiction — Inconvenient forum. 

Unjustifiable conduct of a party. 

Information in first pleading or affidavit — Stay — Continuing duty to inform court — 
Sealing records. 

Order to appear before court — Orders to ensure safety — Payment of expenses. 

Enforcement of international orders under the Hague Convention. 

Recognition and enforcement of foreign decrees. 

Temporary order of enforcement. 

Registration of foreign decrees — Duties of registering court — Contesting validity of 
registered decree. 

Enforcement and modification of registered decrees. 

Proceeding for enforcement of registered decree when modification procedures are 
pending in another state. 

Verification and contents of petition for enforcement — Order for respondent to appear. 

Service of petition and order. 

Order for immediate physical custody — Fees, costs and expenses — Party refusal to 
testify — Husband and wife communications as evidence. 

Warrant for physical custody — Conditional placement. 

Award of prevailing party fees, costs and expenses. 

Full faith and credit for foreign orders. 

Appeals. 

Powers of prosecutors or public officials. 

Law enforcement officer powers. 

Respondent liability for costs and expenses incurred by prosecutors, public officials and 
law enforcement officers. | 

Uniformity of construction among states. 

Actions commenced before June 14, 1999. 


Part 3. Visitation 


Visitation. 

Grandparents’ visitation rights upon child’s removal or placement in home or facility. 
Visitation rights of stepparents. 

Exposure of child to nudist colony prohibited. 

Mediation in cases involving domestic abuse. 

Grandparents’ visitation rights. 

Determination of best interests of child for grandparent visitations. 


Part 4. Parenting Plans 


Findings. 

Part definitions. 

Temporary parenting plan. 

Permanent parenting plan. 

Modification of permanent parenting plans. 

Restrictions in temporary or permanent parenting plans. 
Allocation of parenting responsibilities. 
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Section 


36-6-408. 
36-6-409. 
36-6-410. 
36-6-411. 
36-6-412. 
36-6-413. 
36-6-414. 
36-6-415. 


36-6-501. 
36-6-502. 
36-6-503. 
36-6-504. 
36-6-505. 
36-6-506. 
36-6-507. 
36-6-508. 
36-6-509. 
36-6-510. 
36-6-511. 


36-6-601. 
36-6-602. 
36-6-603. 
36-6-604. 
36-6-605. 
36-6-606. 
36-6-607. 
36-6-608. 
36-6-609. 
36-6-610. 
36-6-611. 
36-6-612. 
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Parent educational seminar. 

Procedures and restrictions applicable to dispute resolution. 

Designation of custody for the purpose of other state and federal statutes. 
Juvenile court jurisdiction. 

Gender. 

Funding. 

Evaluation. 

Address for purposes of determining school zoning. 


Part 5. Parent Visitation 


Part definitions. 

Compliance with visitation orders — Enforcement. 

Petition regarding intentional violation of visitation order — Notice. 
Hearing to contest court’s intention to issue finding of noncompliance — Consent order. 
Requesting hearing for noncompliance. 

Determining noncompliance of visitation. 

Denial, suspension or revocation of a license. 

Compliance with order — Release from the court. 

Authorities cooperating with the court. 

Filing of motions. 

Qualifications for licensure or registration — Eligibility. 


Part 6. Uniform Child Abduction Prevention Act 


Short title. 

Part definitions. 

Cooperation and communication among courts. 
Actions for abduction prevention measures. 
Jurisdiction. 

Contents of petition. 

Factors to determine risk of abduction. 
Provisions and measures to prevent abduction. 
Warrant to take physical custody of child. 
Duration of abduction prevention order. 
Uniformity of application and construction. 
Relation to Electronic Signatures in Global and National Commerce Act. 


PART 1 
GENERAL CUSTODY PROVISIONS 


36-6-101. Decree for custody and support of child — Enforcement — 


Juvenile court jurisdiction — Presumption of parental 
fitness — Educational seminars. 


(a)(1) In a suit for annulment, divorce or separate maintenance, where the 
custody of a minor child or minor children is a question, the court may, 
notwithstanding a decree for annulment, divorce or separate maintenance is 
denied, award the care, custody and control of such child or children to either 
of the parties to the suit or to both parties in the instance of joint custody or 
shared parenting, or to some suitable person, as the welfare and interest of 
the child or children may demand, and the court may decree that suitable 
support be made by the natural parents or those who stand in the place of 
the natural parents by adoption. Such decree shall remain within the control 
of the court and be subject to such changes or modification as the exigencies 
of the case may require. 

(2)(A)G) Except as provided in this subdivision (a)(2)(A), neither a prefer- 
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ence nor a presumption for or against joint legal custody, joint physical 
custody, or sole custody is established, but the court shall have the 
widest discretion to order a custody arrangement that is in the best 
interest of the child. Unless both parents have agreed to a custody 
arrangement and parenting plan, orders for custody arrangements must 
include written findings of fact and conclusions of law to support the 
basis for the order. Unless the court finds by clear and convincing 
evidence to the contrary, there is a presumption that joint custody is in 
the best interest of a minor child where the parents have agreed to joint 
custody or so agree in open court at a hearing for the purpose of 
determining the custody of the minor child. For the purpose of assisting 
the court in making a determination whether an award of joint custody 
is appropriate, the court may direct that an investigation be conducted. 
The burden of proof necessary to modify an order of joint custody at a 
subsequent proceeding shall be by a preponderance of the evidence. 

(ai) Unless the court finds by clear and convincing evidence to the 
contrary, there is a presumption that custody shall not be awarded to a 
parent who has been convicted of a criminal offense under title 39, 
chapter 13, part 5, against a child less than eighteen (18) years of age. 

(iii) Subdivision (a)(2)(A)Gi) shall apply only to persons who are 
convicted on or after July 1, 2006. Subdivision (a)(2)(A)@i) and this 
subdivision (a)(2)(A)(@ii) shall not be construed to prevent a parent from 
being granted visitation with the child; provided, however, that any 
visitation shall be supervised. 

(iv) If it is determined by the court, based upon a prior order or 
reliable evidence, that a parent has willfully abandoned a child for a 
period of eighteen (18) months, as the term is used in § 36-6-406(a)(1), 
then, unless the court finds by clear and convincing evidence to the 
contrary, the abandoning parent’s residential time, as provided in the 
permanent or temporary parenting plan or other court order, shall be 
limited. This subdivision (a)(2)(A)(iv) shall not be construed to prevent 
such a parent from being granted limited visitation with the child. 
Nothing in this subdivision (a)(2)(A)(iv) shall be construed to apply to 
children in the legal custody of the department of children’s services. 

(v) If prior to awarding joint legal custody, joint physical custody, or 
sole custody, the court finds one (1) parent is under indictment for the 
offense of aggravated child abuse under § 39-15-402, child sexual abuse 
under § 37-1-602, or severe child sexual abuse under § 36-1-113(g)(11), 
the court shall not award the parent under indictment any type of 
custody during the pendency of the indictment unless the presumption 
created by § 36-6-112(c)(2) is overcome; provided, however, that the 
court may grant the parent supervised visitation with the child. If the 
court finds that a parent to whom some form of custody has been ordered 
is indicted for one (1) of the offenses set out in this subdivision 
(a)(2)(A)(v), that finding shall constitute a material change in circum- 
stance for the purpose of modifying any existing child custody orders. 
(B)G) If the issue before the court is a modification of the court’s prior 
decree pertaining to custody, the petitioner must prove by a preponder- 
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ance of the evidence a material change in circumstance. A material 
change of circumstance does not require a showing of a substantial risk 
of harm to the child. A material change of circumstance may include, but 
is not limited to, failures to adhere to the parenting plan or an order of 
custody and visitation or circumstances that make the parenting plan 
no longer in the best interest of the child. 

(ii) In each contested case, the court shall make such a finding as to 
the reason and the facts that constitute the basis for the custody 
determination. 

(iii) Nothing contained within this subdivision (a)(2) shall interfere 
with the requirement that parties to an action for legal separation, 
annulment, absolute divorce or separate maintenance incorporate a 
parenting plan into the final decree or decree modifying an existing 
custody order. 

(iv) Nothing in this subsection (a) shall imply a mandatory modifica- 
tion to the child support order. 

(C) If the issue before the court is a modification of the court’s prior 

decree pertaining to a residential parenting schedule, then the petitioner 
must prove by a preponderance of the evidence a material change of 
circumstance affecting the child’s best interest. A material change of 
circumstance does not require a showing of a substantial risk of harm to 
the child. A material change of circumstance for purposes of modification 
of a residential parenting schedule may include, but is not limited to, 
significant changes in the needs of the child over time, which may include 
changes relating to age; significant changes in the parent’s living or 
working condition that significantly affect parenting; failure to adhere to 
the parenting plan; or other circumstances making a change in the 
residential parenting time in the best interest of the child. 
(3)(A) Except when the court finds it not to be in the best interests of the 
affected child, each order pertaining to the custody or possession of a child 
arising from an action for absolute divorce, divorce from bed and board or 
annulment shall grant to each parent the rights listed in subdivisions 
(a)(3)(B)G)-(vi) during periods when the child is not in that parent’s 
possession or shall incorporate such rights by reference to a prior order. 
Other orders pertaining to custody or possession of a child may contain the 
rights listed in subdivisions (a)(3)(B)(i)-(vi). 

(B) The referenced rights are as follows: 

(i) The right to unimpeded telephone conversations with the child at 
least twice a week at reasonable times and for reasonable durations. 
The parent exercising parenting time shall furnish the other parent 
with a telephone number where the child may be reached at the days 
and time specified in a parenting plan or other court order or, where 
days and times are not specified, at reasonable times; — 

(ii) The right to send mail to the child which the other parent shall 
not destroy, deface, open or censor. The parent exercising parenting time 
shall deliver all letters, packages and other material sent to the child by 
the other parent as soon as received and shall not interfere with their 
delivery in any way, unless otherwise provided by law or court order; 
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(iii) The right to receive notice and relevant information as soon as 
practicable but within twenty-four (24) hours of any hospitalization, 
major illness or injury, or death of the child. The parent exercising 
parenting time when such event occurs shall notify the other parent of 
the event and shall provide all relevant healthcare providers with the 
contact information for the other parent; 

(iv) The right to receive directly from the child’s school any educa- 
tional records customarily made available to parents. Upon request 
from one (1) parent, the parent enrolling the child in school shall provide 
to the other parent as soon as available each academic year the name, 
address, telephone number and other contact information for the school. 
In the case of children who are being homeschooled, the parent provid- 
ing the homeschooling shall advise the other parent of this fact along 
with the contact information of any sponsoring entity or other entity 
involved in the child’s education, including access to any individual 
student records or grades available online. The school or homeschooling 
entity shall be responsible, upon request, to provide to each parent 
records customarily made available to parents. The school may require 
a written request which includes a current mailing address and may 
further require payment of the reasonable costs of duplicating such 
records. These records include copies of the child’s report cards, atten- 
dance records, names of teachers, class schedules, and standardized test 
scores; 

(v) Unless otherwise provided by law, the right to receive copies of the 
child’s medical, health or other treatment records directly from the 
treating physician or healthcare provider. Upon request from one (1) 
parent, the parent who has arranged for such treatment or health care 
shall provide to the other parent the name, address, telephone number 
and other contact information of the physician or healthcare provider. 
The keeper of the records may require a written request including a 
current mailing address and may further require payment of the 
reasonable costs of duplicating such records. No person who receives the 
mailing address of a requesting parent as a result of this requirement 
shall provide such address to the other parent or a third person; 

(vi) The right to be free of unwarranted derogatory remarks made 
about such parent or such parent’s family by the other parent to or in 
the presence of the child; 

(vii) The right to be given at least forty-eight (48) hours’ notice, 
whenever possible, of all extracurricular school, athletic, church activi- 
ties and other activities as to which parental participation or observa- 
tion would be appropriate, and the opportunity to participate in or 
observe them. The parent who has enrolled the child in each such 
activity shall advise the other parent of the activity and provide contact 
information for the person responsible for its scheduling so that the 
other parent may make arrangements to participate or observe when- 
ever possible, unless otherwise provided by law or court order; 

(viii) The right to receive from the other parent, in the event the other 
parent leaves the state with the minor child or children for more than 
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forty-eight (48) hours, an itinerary which shall include the planned 

dates of departure and return, the intended destinations and mode of 

travel and telephone numbers. The parent traveling with the child or 
children shall provide this information to the other parent so as to give 
that parent reasonable notice; and 

(ix) The right to access and participation in the child’s education on 
the same basis that are provided to all parents including the right of 
access to the child during lunch and other school activities; provided, 
that the participation or access is legal and reasonable; however, access 
must not interfere with the school’s day-to-day operations or with the 
child’s educational schedule. 

(C) Any of the foregoing rights may be denied in whole or in part to one 
or both parents by the court upon a showing that such denial is in the best 
interests of the child. Nothing herein shall be construed to prohibit the 
court from ordering additional rights where the facts and circumstances so 
require. 

(D) All parenting plans submitted to the court by one (1) party only 
shall contain the notarized signature of that party. All parenting plans 
submitted to the court by both parties jointly shall contain the notarized 
signature of both parties. 

(4) Notwithstanding any common law presumption to the contrary, a 
finding under former § 36-6-106(a)(8), that child abuse, as defined in 
§ 39-15-401 or § 39-15-402, or child sexual abuse, as defined in § 37-1-602, 
has occurred within the family shall give rise to a rebuttable presumption 
that it is detrimental to the child and not in the best interests of the child to 
award sole custody, joint legal or joint physical custody to the perpetrator of 
such abuse. 

(5) If the issue before the court is modification of a prior decree pertaining 
to custody pursuant to subdivision (a)(2)(B) or a residential parenting 
schedule pursuant to subdivision (a)(2)(C), and the parties either announce 
to the court and place on the record an agreement specifying the terms of the 
modification, or execute a permanent parenting plan modifying a prior order 
of the court with respect to custody or a residential parenting schedule which 
is approved through entry of an agreed order, then the court is not required 
to inquire further and make an independent determination as to whether 
the modification is in the best interest of the child. An order of the court 
approving the agreement and stating that the modification is made by 
agreement of the parties satisfies the requirements of Rule 52.01 of the 
Tennessee Rules of Civil Procedure. The court is not required to accept an 
agreement of the parties modifying a permanent parenting plan, and this 
subdivision (a)(5) does not diminish the authority of the court to make 
inquiry and ensure that the modification of the permanent parenting plan is 
in the best interest of the child, is entered into freely and voluntarily by both 
parents, and is not the product of duress, coercion, or undue influence. 

(b) Notwithstanding any provision of this section to the contrary, the party, 
‘or parties, or other person awarded custody and control of such child or 
children shall be entitled to enforce the court’s decree concerning the suitable 
» support of such child or children in the appropriate court of any county in this 
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state in which such child or children reside; provided, that such court shall 
have divorce jurisdiction, if service of process is effectuated upon the obligor 
within this state. Jurisdiction to modify or alter such decree shall remain in 
the exclusive control of the court that issued such decree. 

(c) Nothing in this chapter shall be construed to alter, modify or restrict the 
exclusive jurisdiction of the juvenile court pursuant to § 37-1-108. 

(d) It is the legislative intent that the gender of the party seeking custody 
shall not give rise to a presumption of parental fitness or cause a presumption 
or constitute a factor in favor or against the award of custody to such party. 

(e)(1) In an action for dissolution of marriage involving minor children, or in 
a post-judgment proceeding involving minor children, if the court finds, on a 
case by case basis, that it would be in the best interest of the minor children, 
the court may on its own motion, or on the motion of either party, order the 
parties, excluding the minor children, to attend an educational seminar 
concerning the effects of the dissolution of marriage on the children. The 
program may be divided into sessions, which in the aggregate shall not 
exceed four (4) hours in duration. The program shall be educational in 
nature and not designed for individual therapy. 

(2) The fees or costs of the educational sessions under this section, which 
shall be reasonable, shall be borne by the parties and may be assessed by the 
court as it deems equitable. Fees may be waived upon motion for indigent 
persons. 

(3) No court shall deny the granting of a divorce from the bonds of 
matrimony for failure of a party or both parties to attend the educational 
session. Refusal to attend the educational session may be punished by 
contempt and may be considered by the court as evidence of the parent’s lack 
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NOTES TO DECISIONS 


42. Burden of Proof. 


1. Constitutionality. 

Spouse’s argument that T.C.A. § 36-6- 
101(a)(1) is facially unconstitutional was with- 
out merit. Lee v. Lee, 66 S.W.3d 837, 2001 Tenn. 
App. LEXIS 465 (Tenn. Ct. App. 2001). 


2. Construction. 

Exigencies under this section are facts and 
conditions which have emerged since the decree 
or new facts and changed conditions that were 
not determined and could not be anticipated by 
the decree. Hicks v. Hicks, 26 Tenn. App. 641, 
176 S.W.2d 371, 1943 Tenn. App. LEXIS 117 
(Tenn. Ct. App. 1948). 

This section and § 36-5-101 are remedial and 
should be liberally construed to include the 
power of the court to cancel or modify delin- 
quent installments of child support on petition 
of the respondent. Gossett v. Gossett, 34 Tenn. 
App. 654, 241 S.W.2d 934, 1951 Tenn. App. 
LEXIS 108 (Tenn. Ct. App. 1951). 

Section 36-5-101 and this section and Private 
Acts 1963, ch. 124 creating a probate court for 
Davidson County and giving the same certain 
jurisdiction including concurrent jurisdiction 
with chancery and circuit courts in domestic 
relations matters, were in pari materia and 
were to be construed together. Mayhew v. May- 
hew, 52 Tenn. App. 459, 376 S.W.2d 324, 1963 
Tenn. App. LEXIS 106 (Tenn. Ct. App. 1968). 

Where the court entered a custody and sup- 
port order for the minor children of the parties 
without determining the ability of the father to 
meet the order, taking into consideration the 
number of minor children in the home, consid- 
ering the ability of the wife to assist in the 
support of the children or determining the 
needs of the children, and entered an erroneous 
finding for the amount of support due based 
solely on the figures submitted by the plaintiff 
and the father was never given a hearing, such 
a finding was in violation of this section that 
allows modification of a support decree, even as 
to past due and unpaid installments. Mayer v. 
Mayer, 532 S.W.2d 54, 1975 Tenn. App. LEXIS 
194 (Tenn. Ct. App. 1975). 
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An award or determination of custody of a 
minor child does not amount to a vesting, but 
an entrustment until further order of court. 
Bush v. Bush, 684 S.W.2d 89, 1984 Tenn. App. 
LEXIS 3203 (Tenn. Ct. App. 1984). 


3. Purpose. 

The intention of the provisions of this section 
and § 36-5-101 for the retention of control of 
decrees or orders made under such sections was 
to incorporate into every divorce decree without 
express recitation therein, a retention of con- 
trol over the decree by the court as to all 
questions involving the custody or support of 
the minor children of the parent parties with 
the power to make “all such changes or modifi- 
cation” in the decree “as the exigencies of the 
case may require.” Davenport v. Davenport, 178 
Tenn. 517, 160 S.W.2d 406, 1941 Tenn. LEXIS 
84 (1942). 

Under the provisions of this section, the 
cause is not retained in court for the purpose of 
making an order with reference to something 
that has already happened but for the purpose 
of entering future orders effective in the future. 
Coleman v. Coleman, 190 Tenn. 286, 229 S.W.2d 
341, 1950 Tenn. LEXIS 480 (1950). 


4. Invocation of Exclusive Original Juris- 
diction. 

Trial court properly denied a father’s motion 
to dismiss the mother’s petition for modifica- 
tion of their parenting plan-to include a provi- 
sion, inter alia, precluding the father from any 
direct or indirect contact with the children- 
because the mother invoked the court’s subject 
matter jurisdiction when she filed her petition, 
the petition raised allegations that the children 
were abused and neglected, the father admin- 
istered excessive beatings on the children with 
various objects, and the court then considered 
the statutory factors to make the best interest 
determination. Massey v. Massey, — S.W.3d —, 
2020 Tenn. App. LEXIS 173 (Tenn. Ct. App. Apr. 
17, 2020). 


5. Jurisdiction. 

Under this section the case remains within 
the control of court and is subject to such 
changes or modifications as the exigencies of 
the case require. Cravens v. Cravens, 30 Tenn. 
App. 487, 207 S.W.2d 593, 1947 Tenn. App. 
LEXIS 105 (Tenn. Ct. App. 1947). 

In suit by mother in chancery court against 
divorced husband for reimbursement for ex- 
penses incurred in support of child, chancery 
court could not, without consent of the parties, 
transfer cross-bill for custody to circuit court 
where the divorce was granted but was re- 
quired to dismiss the proceeding. Coleman v. 
Coleman, 190 Tenn. 286, 229 S.W.2d 341, 1950 
Tenn. LEXIS 480 (1950). 

Chancery court, which entered an order for 
custody of child in divorce proceeding, retained 
exclusive jurisdiction over future custody of 
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child and was entitled to enjoin adoption of 
child in county court proceeding. Williamson v. 
Laughlin, 192 Tenn. 580, 241 S.W.2d 576, 1950 
Tenn. LEXIS 591 (1951). 

In suit for divorce where defendant was a 
nonresident, the court could not on motion 
determine status of children for future support. 
Watkins v. Watkins, 194 Tenn. 621, 254 S.W.2d 
735, 1953 Tenn. LEXIS 279 (1953). 

Fact that divorce decree made no provision 
for custody and support of minor child who was 
in custody of the mother at the time of the 
decree was immaterial in proceeding by the 
mother for order for support of the child since 
the effect of this section and § 36-5-101 is to 
retain the case in the court and to preserve its 
jurisdiction to make such an order at any time 
on the application of either of the divorced 
parents. Roble v. Roble, 41 Tenn. App. 412, 295 
S.W.2d 817, 1956 Tenn. App. LEXIS 96 (Tenn. 
Ct. App. 1956). 

Court other than court granting divorce de- 
cree was without jurisdiction to make award for 
future support of child. Snodgrass v. Snodgrass, 
49 Tenn. App. 607, 357 S.W.2d 829, 1961 Tenn. 
App. LEXIS 128 (Tenn. Ct. App. 1961). 

Circuit court that awarded wife divorce and 
custody of minor child retained jurisdiction for 
the purpose of changing custody of the child 
even though wife had become a nonresident. 
Talley v. Talley, 51 Tenn. App. 622, 371 S.W.2d 
152, 1962 Tenn. App. LEXIS 126 (Tenn. Ct. 
App. 1962). 

The various divisions of the circuit court of 
Hamilton County are treated as a single court 
for the purposes of this section. Talley v. Talley, 
51 Tenn. App. 622, 371 S.W.2d 152, 1962 Tenn. 
App. LEXIS 126 (Tenn. Ct. App. 1962). 

Circuit court that granted divorce and en- 
tered order as to custody of children, alimony 
and support, had exclusive jurisdiction of the 
matter and probate court could not punish for 
contempt even though by statute it had concur- 
rent jurisdiction on domestic relations matters. 
Mayhew v. Mayhew, 52 Tenn. App. 459, 376 
S.W.2d 324, 1963 Tenn. App. LEXIS 106 (Tenn. 
Ct. App. 1963). 

Probate court of Davidson County lacked 
jurisdiction to punish for contempt for violation 
of decree of circuit court of Davidson County in 
divorce proceeding even though statute pro- 
vided that such probate court had concurrent 
jurisdiction with circuit and chancery court in 
domestic relations matters. Mayhew v. May- 
hew, 52 Tenn. App. 459, 376 S.W.2d 324, 1963 
Tenn. App. LEXIS 106 (Tenn. Ct. App. 1963). 

Every divorce decree wherein an order is 
made for support and maintenance of wife and 
children remains in the court where the divorce 
decree was granted, regardless of whether or 
not decree specifically provides for such reten- 
tion. Morrissey v. Morrissey, 214 Tenn. 112, 377 
S.W.2d 944, 1964 Tenn. LEXIS 455 (1964). 


751 


Modification or enforcement of decree provid- 


_ ing for alimony and support may only be had in 


court issuing the decree. Morrissey v. Morris- 
sey, 214 Tenn. 112, 377 S.W.2d 944, 1964 Tenn. 


LEXIS 455 (1964). 


The court that in a divorce, annulment or 
separate maintenance action awards custody 
and support of a child retains all decrees for 
custody and support in its control to make such 
future changes or modifications as the exigen- 
cies of the case may require. Sutton v. Sutton, 
220 Tenn. 410, 417 S.W.2d 786, 1967 Tenn. 


LEXIS 422 (1967). 


The exclusive jurisdiction of the question as 


' to whom the custody of a child should be 


awarded is in the court wherein the divorce was 


_ granted and custody of the child first awarded. 


Sutton v. Sutton, 220 Tenn. 410, 417 S.W.2d 
786, 1967 Tenn. LEXIS 422 (1967). 
Pending an appeal the trial court has the 


_ jurisdiction and authority to make all such 
_ orders as may be necessary for support, cus- 
| tody, and welfare of children in divorce cases. 
' Smith v. Haase, 521 S.W.2d 49, 1975 Tenn. 
| LEXIS 680 (Tenn. 1975). 


The trial court is without jurisdiction, during 
the pendency of appellate review, to entertain a 
petition to modify a child support decree where 
the petition merely challenges the procedural 


' aspects of the decree or does not allege a change 
in circumstances. Smith v. Haase, 521 S.W.2d 


49, 1975 Tenn. LEXIS 680 (Tenn. 1975). 
Pending appellate review trial court was 


| without jurisdiction to entertain petition that 


challenged procedural aspects of child support 
decree and asserted that expense of rearing 
child was beyond petitioner’s financial ability. 


' Smith v. Haase, 521 S.W.2d 49, 1975 Tenn. 


LEXIS 680 (Tenn. 1975). 
Pending an appeal the trial court has con- 
tinuing power, jurisdiction and authority to 


make all such orders as may be necessary 
_ touching on the custody, support and welfare of 


children in divorce cases subject only to the 
extraordinary remedy of certiorari and super- 
sedeas in proper cases. Smith v. Haase, 521 
S.W.2d 49, 1975 Tenn. LEXIS 680 (Tenn. 1975). 

The trial court exercises continuing control 


- over the custody of a minor child after the 
_ divorce decree otherwise becomes final. Smith 


v. Haase, 521 S.W.2d 49, 1975 Tenn. LEXIS 680 
(Tenn. 1975). 

A court in which an action for divorce is 
brought and that renders a decree respecting 


_ the care, custody and support of minor children 


continues to have exclusive jurisdiction of such 
matters until the children reach majority. Kane 


' y. Kane, 547 S.W.2d 559, 1977 Tenn. LEXIS 561 
- (Tenn. 1977). 


| 
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This section is not a jurisdictional statute as 


' between the courts of different states. Boyd v. 


| Boyd, 653 S.W.2d 732, 1983 Tenn. App. LEXIS 
- 582 (Tenn. Ct. App. 1983). 
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Circuit court had jurisdiction to modify child 
support decree where the court granting the 
original decree was abolished. Jarvis v. Jarvis, 
664 S.W.2d 694, 1983 Tenn. App. LEXIS 715 
(Tenn. Ct. App. 1983). 

Chancery court has jurisdiction of divorce 
actions, and has the authority to decree custody 
of minor children under the control of either of 
the parties. The grant of custody can be to one 
or both of the parties, or to some suitable 
agency or person, as the welfare and interest of 
the minor children may require. Lentz v. Lentz, 
717 S.W.2d 876, 1986 Tenn. LEXIS 795 (Tenn. 
1986). 

Court entering decree that provided for cus- 
tody and for grandparents’ visitation retained 
exclusive jurisdiction to modify or alter such 
decree. In re Tate, 797 S.W.2d 618, 1990 Tenn. 
App. LEXIS 316 (Tenn. Ct. App. 1990). 

In a child custody dispute, the juvenile court 
had jurisdiction to issue orders addressing new 
facts and changed conditions which arose after 
the issuance of the order being appealed be- 
cause the father’s petition for a change in 
custody was clearly based on events that oc- 
curred after entry of the order being appealed; 
namely, the mother’s actions related to the 
Ritalin, failing to consult with the father, and 
concealing medical information from the father. 
Myers v. Brown, 259 S.W.3d 124, 2007 Tenn. 
App. LEXIS 444 (Tenn. Ct. App. July 19, 2007). 

In a child custody dispute, the juvenile court 
had jurisdiction to issue orders addressing new 
facts and changed conditions which arose after 
the issuance of the order being appealed be- 
cause the father’s petition for a change in 
custody was based on events that occurred after 
entry of the order that was the subject of the 
first appeal; specifically, the mother’s trips 
taken with the child, the father’s missed par- 
enting time, and the mother’s angry telephone 
remarks. Myers v. Brown, 259 S.W.3d 124, 2007 
Tenn. App. LEXIS 444 (Tenn. Ct. App. July 19, 
2007). 

Trial court had subject matter jurisdiction to 
hear a father’s petition for change of custody 
because the statute was not applicable; the 
allegations in the petition were not tantamount 
to allegations of dependency and neglect under 
the statute but were more in the nature of a 
disagreement over the long-term manner of 
addressing the children’s psychological, behav- 
ioral, and educational issues. Holley v. Holley, 
420 S.W.3d 756, 2013 Tenn. App. LEXIS 361 
(Tenn. Ct. App. May 31, 2013), appeal denied, 
— S.W.3d —, 2013 Tenn. LEXIS 794 (Tenn. Oct. 
16,2013): 

Mother was not entitled to relief from the 
circuit court’s judgment entering a modified 
Permanent Parenting Plan (PPP) because the 
father appropriately filed his petition seeking 
modification of the PPP in the circuit court, 
which possessed continuing, exclusive subject 
matter jurisdiction of divorce decrees. Cox v. 
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Lucas, 576 S.W.3d 356, 2019 Tenn. LEXIS 218 
(Tenn. May 29, 2019). 


6. —Power of Court on Dismissal of Di- 
vorce Suit. 

Where a petition and cross petition for a 
divorce were both dismissed but the judge pro- 
vided for the temporary custody and support of 
the petitioner’s children and kept the case on 
the docket for future action in respect to cus- 
tody of the children, the decree of dismissal left 
the court with full power to control the future 
custody of the children and provide for their 
support. Branch v. Branch, 35 Tenn. App. 552, 
249 S.W.2d 581, 1952 Tenn. App. LEXIS 77 
(Tenn. Ct. App. 1952). 


7. Welfare of Child. 

Ordinarily, the father is entitled to the cus- 
tody of the children, but the real interest and 
welfare of the children will be consulted, and 
they will be given into the custody of the one 
who will best promote their moral and mental 
training, and will be given to the mother where 
she is better qualified and more competent than 
the father, especially where the children are of 
tender age. Robinson v. Robinson, 26 Tenn. 440, 
1846 Tenn. LEXIS 151 (1846); Lyle v. Lyle, 86 
Tenn. 372, 6 S.W. 878, 1887 Tenn. LEXIS 55 
(1888); Cureton v. Cureton, 117 Tenn. 103, 96 
S.W. 608, 1906 Tenn. LEXIS 35 (1906); Bran- 
don v. Brandon, 3 Tenn. Civ. App. (3 Higgins) 
517 (1912). 

In determining the question of custody of 
infant children, the primary inquiry concerns 
their welfare rather than the technical legal 
right of the father to their possession and 
services. Kenner v. Kenner, 139 Tenn. 211, 201 
S.W. 779, 1917 Tenn. LEXIS 99, L.R.A. (n.s.) 
1918E587 (1918), rehearing denied, 139 Tenn. 
700, 202 S.W. 723, 1917 Tenn. LEXIS 139 
(1918); Graham v. Graham, 140 Tenn. 328, 204 
S.W. 987, 1918 Tenn. LEXIS 46 (1918). 

Where a divorce decree dividing the custody 
of a child between the mother and the paternal 
grandparents resulted in much deep and seri- 
ous ensuing litigation, the litigation and the 
fact that the child was growing older and would 
be harmed in his development by further liti- 
gation were exigencies authorizing the court to 
decree exclusive custody in the mother. Logan 
v. Logan, 26 Tenn. App. 667, 176 S.W.2d 601, 
1943 Tenn. App. LEXIS 115 (Tenn. Ct. App. 
1943), superseded by statute as stated in, 
DeVault v. DeVault, — S.W.2d —, 1996 Tenn. 
App. LEXIS 536 (Tenn. Ct. App. Aug. 28, 1996). 

Where proceedings involve the custody of 
children they are not decided according to the 
strict legal right of the petitioner but are de- 
pendent upon the child’s welfare. Strube v. 
Strube, 53 Tenn. App. 88, 379 S.W.2d 44, 1963 
Tenn. App. LEXIS 131 (Tenn. Ct. App. 1963). 

In determining custody of children in divorce 
proceedings the welfare of the child is the 
paramount consideration of the trial and appel- 
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late courts and parent has no absolute right to 
custody. Bevins v. Bevins, 53 Tenn. App. 403, 
383 S.W.2d 780, 1964 Tenn. App. LEXIS 110 
(Tenn. Ct. App. 1964). 

The ultimate goal of the court was to find in 
the best interest of the children; and changed 
circumstances was something that might or 
might not be found in that search. Dantzler v. 
Dantzler, 665 S.W.2d 385, 1983 Tenn. App. 
LEXIS 657 (Tenn. Ct. App. 1983). 

In child custody cases, the welfare and best 
interests of the children are the paramount 
concerns. Malone v. Malone, 842 S.W.2d 621, 
1992 Tenn. App. LEXIS 605 (Tenn. Ct. App. 
1992). 


8. Award of Custody Proper. 

Juvenile court did not err in designating a 
father as the primary residential parent where 
the mother refused to accept that her accusa- 
tions of sexual abuse against the father were 
unfounded, but the juvenile court’s factual find- 
ings did not justify precluding the mother from 
having any visitation whatsoever. Byars v. 
Young, 327 S.W.3d 42, 2010 Tenn. App. LEXIS 
344 (Tenn. Ct. App. May 20, 2010), appeal 
denied, — S.W.3d —, 2010 Tenn. LEXIS 1053 
(Tenn. Nov. 10, 2010). 

in light of the evidence in the record of a 
husband’s abusive behavior and lack of concern 


for the financial, emotional, and physical safety — 
of the children and the wife, there was discern ~ 


no abuse of discretion in the trial court’s deci- 
sion to not grant the husband the rights set 
forth in subsection (a)(3)(B). Sekik v. Abdelnabi, 
— $.W.3d —, 2020 Tenn. App. LEXIS 516 


(Tenn. Ct. App. Nov. 18, 2020), vacated, — — 


S.W.3d —, 2021 Tenn. App. LEXIS 11 (Tenn. Ct. 


App. Jan. 12, 2021), substituted opinion, — — 
S.W.3d —, 2021 Tenn. App. LEXIS 10 (Tenn. Ct. — 


App. Jan. 138, 2021). 


In light of the evidence in the record of a — 


husband’s abusive behavior and lack of concern 
for the financial, emotional, and physical safety 
of the children and the wife, there was no abuse 
of discretion in the trial court’s decision to 


include the language in the parenting plan | 


ordering that the husband would have no 
physical contact or video calls or to give out his 
children’s contact information. Sekik v. Abdel- 





nabi, — S.W.3d —, 2020 Tenn. App. LEXIS 516 © 


(Tenn. Ct. App. Nov. 18, 2020), vacated, — 
S.W.3d —, 2021 Tenn. App. LEXIS 11 (Tenn. Ct. 
App. Jan. 12, 2021), substituted opinion, — 
S.W.3d —, 2021 Tenn. App. LEXIS 10 (Tenn. Ct. 
App. Jan. 13, 2021). 

In light of the evidence in the record of the 





husband’s abusive behavior and lack of concern | 


for the financial, emotional, and physical safety 


of the children and the wife, there was no abuse — 


of discretion in the court’s decision to include in 
the parenting plan an order that the husband 
was to have no physical contact or video calls or 
to give out his children’s contact information. 
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Sekik v. Abdelnabi, — S.W.38d —, 2021 Tenn. 
App. LEXIS 10 (Tenn. Ct. App. Jan. 13, 2021). 


9. Examination of Children. 

Failure to permit examination of children of 
tender years, the oldest being ten, was not 
reversible error. Strube v. Strube, 53 Tenn. App. 
88, 379 S.W.2d 44, 1963 Tenn. App. LEXIS 131 
(Tenn. Ct. App. 1963). 

On hearing wherein husband sought to keep 
wife from removing children to Toronto, 
Canada, and to have a change of custody, trial 


- court properly exercised discretion in refusing 


to allow psychological evaluation of children, 
whose mental and physical condition was not at 
issue, in order to predict the impact of the 
_ proposed move on them. Walker v. Walker, 656 
S.W.2d 11, 1983 Tenn. App. LEXIS 597 (Tenn. 
Ct. App. 1983), overruled, Seessel v. Seessel, 


748 S.W.2d 422, 1988 Tenn. LEXIS 55 (Tenn. 


1988), overruled, Webster v. Webster, — S.W.3d 


_ —, 2006 Tenn. App. LEXIS 685 (Tenn. Ct. App. 


+ Oct. 24, 2006). 


10. Rights of Parent to Whom Custody Not 
Awarded. 
Where a decree for a separate maintenance of 


| the wife awarded the custody of young children 


to the wife and mother, with the privilege 
_ granted to the father to see them and to have 
them with him at stated or agreed times, a 
further provision in the decree permitting the 
' father to take the children out of the state for 


. stipulated periods, upon executing a bond for 


their return, was improper, because it autho- 
rized a removal of the children beyond the 
jurisdiction of the court. Cureton v. Cureton, 

117 Tenn. 103, 96 S.W. 608, 1906 Tenn. LEXIS 
35 (1906). 

Although the custody of the child is awarded 
‘to the mother in her divorce suit, the father 
should be accorded, by court order, as a matter 
_of right, permission to see his child on proper 

occasions. Kenner v. Kenner, 139 Tenn. 211, 201 
S8.W. 779, 1917 Tenn. LEXIS 99, L.R.A. (n.s.) 
_1918E587 (1918), rehearing denied, 139 Tenn. 
mr00, 202 S.W. 7238, 1917 Tenn. LEXIS 139 

(1918). 

Pursuant to T.C.A. § 36-6-101(a)(3)(A), there 

was no “drastic change” to the parties’ parent- 
‘ing plan where the mother was granted the 
‘right to make most major decisions concerning 

various issues of the child, and the father still 
retained the authority to make decisions as to 
» day-to-day care of the child when she was with 

him, just as previously applied. Reeder v. 
Reeder, 375 S.W.38d 268, 2012 Tenn. App. 
_LEXIS 126 (Tenn. Ct. App. Feb. 24, 2012), 
» appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
440 (Tenn. June 20, 2012). 

Pursuant to T.C.A. § 36-6-101, there was no 
‘modification with respect to the income tax 
‘deduction for the parties’ child where the 
‘mother was previously granted the exemption, 
) and as no exception applied, the exemption was 
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properly awarded to the mother as the custo- 
dial parent pursuant to 26 U.S.C. § 152(e). 
Reeder v. Reeder, 375 S.W.3d 268, 2012 Tenn. 
App. LEXIS 126 (Tenn. Ct. App. Feb. 24, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
440 (Tenn. June 20, 2012). 


11. Joint Custody. 

In a divorce action, where divorce was 
granted the husband on cross-complaint, the 
court ordered divided custody of the children, 
rather than granting exclusive custody with 
visiting rights to either parent, in view of the 
effect of paragraph (4) of (former) § 31-201 on 
intestate succession of personal property of 
children subject to exclusive custody orders. 
Baggett v. Baggett, 512 S.W.2d 292, 1973 Tenn. 
App. LEXIS 260 (Tenn. Ct. App. 1973). 

Joint legal custody and its necessarily im- 
plied sharing of parental responsibility for de- 
cisions regarding care, abode, education, 
health, and other matters of general welfare of 
the child, is not appropriate between parents 
separated by 1,000 miles and a bitterly fought 
custody dispute. Shepherd v. Metcalf, 794 
S.W.2d 348, 1990 Tenn. LEXIS 300 (Tenn. 
1990). 

The trial court erred in awarding the parties 
joint custody of their three minor children; 
instead, wife was awarded custody of the chil- 
dren and husband was given reasonable visita- 
tion rights. Malone v. Malone, 842 S.W.2d 621, 
1992 Tenn. App. LEXIS 605 (Tenn. Ct. App. 
1992). 

Although joint child custody is generally dis- 
favored, there is no invariable rule against joint 
custody that is expressly provided by statute. 
Gray v. Gray, 885 S.W.2d 353, 1994 Tenn. App. 
LEXIS 145 (Tenn. Ct. App. 1994), rehearing 
denied, — S.W.2d —, 1994 Tenn. App. LEXIS 
203 (Tenn. Ct. App. Apr. 13, 1994). 


12. Liability. 


13. —Child in Custody of Mother. 

Where the wife obtained an absolute divorce 
and was given the exclusive custody of their 
child, that the husband and father was ordered 
to support, she may, at a subsequent term, file 
a petition in the cause for a more specific 
allowance for the support of the child, to be paid 
monthly, and such relief will be granted. Dews 
v. Dews, 6 Tenn. Civ. App. (6 Higgins) 154 
(1915). See Cureton v. Cureton, 117 Tenn. 108, 
96 S.W. 608, 1906 Tenn. LEXIS 35 (1906). 

A father cannot evade his legal duty to sup- 
port his children, though on his complaint, the 
mother was divorced from him and the custody 
of the children was first awarded to him, but 
was subsequently awarded to her, by an order 
requiring her to support and maintain them. 
When she subsequently became incapable to 
support them, and petitioned the court to re- 
quire him to contribute to their support, he 
could not evade such duty on the grounds that 
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he could not be required to support them unless 
awarded their custody where he did not ques- 
tion the previous order as to custody. Graham v. 
Graham, 140 Tenn. 328, 204 S.W. 987, 1918 
Tenn. LEXIS 46 (1918); Carey v. Carey, 163 
Tenn. 486, 43 S.W.2d 498, 1931 Tenn. LEXIS 
138 (1931). See Madison v. State, 163 Tenn. 
198, 42 S.W.2d 209, 1931 Tenn. LEXIS 98 
(1931). 

The legal liability of the father for the sup- 
port of his minor children continues after di- 
vorce and an award of custody to the mother 
and independent of any specific decree to this 
effect in any given case. Davenport v. Daven- 
port, 178 Tenn. 517, 160 S.W.2d 406, 1941 Tenn. 
LEXIS 84 (1942). 

Where circuit court entered a divorce decree 
but decree failed to provide for custody of child, 
the mother could file a proceeding in chancery 
court against father to recover amount ex- 
pended by her in supporting child, since it was 
a suit to recover for money already spent and 
not a suit to obtain a decree for support. Cole- 
man v. Coleman, 190 Tenn. 286, 229 S.W.2d 
341, 1950 Tenn. LEXIS 480 (1950). 

Husband’s obligation to support minor child 
continued after divorce notwithstanding fact 
that mother had actual custody of the child and 
fact that no provision was made in the divorce 
decree for its custody and support. Roble v. 
Roble, 41 Tenn. App. 412, 295 S.W.2d 817, 1956 
Tenn. App. LEXIS 96 (Tenn. Ct. App. 1956). 

Where actual custody of minor child was in 
the mother at the time of divorce there was no 
necessity of any decree awarding the child to 
her and the right of the child to support by the 
father and the right of the mother to look to him 
to help support the child was not affected by 
omission of the court to enter a formal decree 
awarding custody to the mother. Roble v. Roble, 
41 Tenn. App. 412, 295 S.W.2d 817, 1956 Tenn. 
App. LEXIS 96 (Tenn. Ct. App. 1956). 

The civil liability of the father for the support 
of his child continues even though custody is 
committed to the mother. Damron v. Damron, 
212 Tenn. 14, 367 S.W.2d 476, 1963 Tenn. 
LEXIS 394 (1963). 

Refusal of mother who has been awarded 
custody of children to permit visitation of father 
in accordance with decree does not relieve the 
father of duty to support. Hester v. Hester, 59 
Tenn. App. 613, 443 S.W.2d 28, 1969 Tenn. App. 
LEXIS 349 (Tenn. Ct. App. 1969). 

In Tennessee, denial of visitation rights is no 
defense in an action for child support and it can 
only be determined whether the mother is in 
contempt or whether alimony payments should 
be disallowed, if at all, by determining whether 
her denial of visitation rights was willful or in 
good faith. Hester v. Hester, 59 Tenn. App. 613, 
443 $.W.2d 28, 1969 Tenn. App. LEXIS 349 
(Tenn. Ct. App. 1969). 

Separation agreement between husband and 
wife providing that husband pay support for 
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the children until they reached the age of 21 
was within the husband’s legal obligations and 
therefore lost its contractual nature when ap- 
proved by the court and could be enforced only 
so long as he had a legal duty to support his 
children and the statute lowering the age of 
majority to 18 cut short his support obligations 
under the agreement. Blackburn v. Blackburn, 
526 S.W.2d 463, 1975 Tenn. LEXIS 601 (Tenn. 
1975). 


14. —Child in Custody of Father. 

After divorce a mother cannot be required to 
contribute to the support of minor children 
whose custody has been placed in the father. 
Hilton v. Hilton, 62 Tenn. App. 480, 463 S.W.2d 
955, 1970 Tenn. App. LEXIS 325 (Tenn. Ct. 
App. 1970). 


15. Custody as Between Parents and Non- 
parents. 

Until it be shown that neither parent is a 
suitable custodian, it is improper to consider 
entrusting custody to a nonparent. Bush v. 
Bush, 684 S.W.2d 89, 1984 Tenn. App. LEXIS 
3203 (Tenn. Ct. App. 1984). 

In a choice between a mother of young chil- 
dren and third parties, even grandparents, 
equal fitness by the parties cannot overcome 
the law’s preference for the mother. Doles v. 
Doles, 848 S.W.2d 656, 1992 Tenn. App. LEXIS 
915 (Tenn. Ct. App. 1992). 

Where the record showed that the natural 
mother previously was not a proper custodial 
parent, but that at the time of trial she had a 
stable home-life and was in a position to care 
for children, the trial court erred in awarding 
custody to the children’s paternal grandpar- 
ents. Doles v. Doles, 848 S.W.2d 656, 1992 Tenn. 
App. LEXIS 915 (Tenn. Ct. App. 1992). 

Trial court erred by using the best interest of 
the child standard in awarding custody to two 
guardians, because a father is entitled to a 
presumption of superior rights where he was 
not a party to a prior custody order; further, the 
trial court should have examined the nature of — 
the custody order to determine whether the 
mother only intended to grant temporary or 
informal custody. Means v. Ashby, 130 S.W.3d 
48, 2003 Tenn. App. LEXIS 712 (Tenn. Ct. App. 
2003), appeal denied, — S.W.3d —, 2004 Tenn. 
LEXIS 161 (Tenn. Mar. 1, 2004). 


16. Education of Children. 

The decision to determine which school a 
child should attend usually rests with the cus- 
todial parent. Lewis v. Lewis, 741 S.W.2d 900, 
1987 Tenn. App. LEXIS 2803 (Tenn. Ct. App. 
1987). 

The courts should not countermand a custo- 
dial parent’s decisions regarding a child’s edu- 
cation unless they: (1) Are contrary to an exist- 
ing custody order; (2) Impose an increased, 
involuntary burden on the noncustodial parent; 
(3) Are illegal; or (4) Will affirmatively harm the 
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child. Rust v. Rust, 864 S.W.2d 52, 1993 Tenn. 
App. LEXIS 447 (Tenn. Ct. App. 1993). 

Home schooling is not inherently inimical to 
a child’s health or welfare and does not neces- 
sarily impose a substantial social burden on a 
child. Accordingly, noncustodial parent chal- 
lenging the custodial parent’s decision to edu- 
cate a child through home schooling cannot 
prevail solely on such ground. Rust v. Rust, 864 
S.W.2d 52, 1993 Tenn. App. LEXIS 447 (Tenn. 
Ct. App. 1993). 


17. Kidnapping Child by Parent. 

A parent who takes child of tender years from 
the custody of the other parent to whom decree 
awarded the child is guilty of kidnapping, but a 
parent taking without knowledge of the decree 
was not guilty. Hicks v. State, 158 Tenn. 204, 12 
S.W.2d 385, 1928 Tenn. LEXIS 140 (1928). 


18. Suits Seeking Custody. 

Suits seeking custody of child should be made 
in the court and in the cause wherein the 
divorce was granted and the custody of the 
child awarded. Johnson v. Johnson, 185 Tenn. 
400, 206 S.W.2d 400, 1947 Tenn. LEXIS 344 
(1947); Coleman v. Coleman, 190 Tenn. 286, 229 
S.W.2d 341, 1950 Tenn. LEXIS 480 (1950); 
State ex rel. Bolden v. Woodring, 194 Tenn. 628, 
254 S.W.2d 737, 1953 Tenn. LEXIS 281 (1953). 


19. —Habeas Corpus. 

Where circuit court of one county in divorce 
proceeding awarded custody of child to father, 
such award could not be modified by chancellor 
in a subsequent proceeding by father for a writ 
of habeas corpus in another county for purpose 
of obtaining child from mother, but chancellor 
was required to grant writ and order child 
returned to custody of father. Johnson v. John- 
son, 185 Tenn. 400, 206 S.W.2d 400, 1947 Tenn. 
LEXIS 344 (1947). 

Where parents of child were divorced and 
custody of the child awarded to the father in 
such proceeding, mother was not entitled to 
maintain habeas corpus for custody of the child 
but should have sought the custody of the court 
and cause in which custody was awarded to the 
father. State ex rel. Bolden v. Woodring, 194 
Tenn. 628, 254 S.W.2d 737, 1953 Tenn. LEXIS 
281 (1953). 


20. Finality of Decree. 

This section does not deprive decrees for 
custody and support of their quality of finality 
as adjudications. They are final for the purpose 
of execution or appeal, and final as res judicata 
upon the facts then existing. Hicks v. Hicks, 26 
Tenn. App. 641, 176 S.W.2d 371, 1943 Tenn. 
App. LEXIS 117 (Tenn. Ct. App. 1943); Darty v. 
Darty, 33 Tenn. App. 321, 232 S.W.2d 59, 1949 
Tenn. App. LEXIS 127 (Tenn. Ct. App. 1949). 

Ordinarily a former decree of custody is re- 
garded as res judicata upon the facts then 
existing and in the absence of any changed 


CHILD CUSTODY AND VISITATION 


36-6-101 


conditions requiring a change of the custody. 
Dunavant v. Dunavant, 31 Tenn. App. 634, 219 
S.W.2d 910, 1949 Tenn. App. LEXIS 75 (Tenn. 
Ct. App. 1949); Darty v. Darty, 33 Tenn. App. 
321, 232 S.W.2d 59, 1949 Tenn. App. LEXIS 127 
(Tenn. Ct. App. 1949). 

Refusal of court of appeals to modify or 
change award of custody to mother in divorce 
proceedings would not affect the right of either 
party to ask for a modification of the decree 
under this section. Grant v. Grant, 39 Tenn. 
App. 539, 286 S.W.2d 349, 1954 Tenn. App. 
LEXIS 92 (Tenn. Ct. App. 1954). 

Mere fact that divorce decree providing for 
custody and support is retained in court for the 
purpose of future orders does not deprive such 
decree of its quality of finality. Damron v. Dam- 
ron, 212 Tenn. 14, 367 S.W.2d 476, 1963 Tenn. 
LEXIS 394 (1963). 

Divorce decree could not be amended four 
and one half months after it was entered so as 
to require husband to make monthly payments 
on automobile since such relief was not within 
the contemplation of this section as child sup- 
port. Ellis v. Ellis, 212 Tenn. 116, 368 S.W.2d 
292, 1963 Tenn. LEXIS 403 (1963). 

Provision that decree remain within control 
of court, subject to such changes or modification 
as the exigencies of the case may require, is 
incorporated into every divorce decree, without 
express recitation therein; therefore, such de- 
crees are not abrogated by appeal. Harris v. 
Turner, 329 F.2d 918, 1964 U.S. App. LEXIS 
5804 (6th Cir. Tenn. 1964), cert. denied, 379 
U.S. 907, 85 S. Ct. 202, 13 L. Ed. 2d 180, 1964 
U.S. LEXIS 290 (1964). 

Under this section, trial court exercises con- 
tinuing control over custody of a minor child 
after divorce decree otherwise has become final. 
Harris v. Turner, 329 F.2d 918, 1964 U.S. App. 
LEXIS 5804 (6th Cir. Tenn. 1964), cert. denied, 
379 U.S. 907, 85 S. Ct. 202, 13 L. Ed. 2d 180, 
1964 U.S. LEXIS 290 (1964). 

Where divorce decree awarded wife custody 
of minor child, provided for weekly payment as 
alimony and support, gave wife possession of 
home held as tenants in common for the next 
two years and retained jurisdiction so that 
either party could have the matter of posses- 
sion reviewed, award of possession of the house 
was in the nature of alimony in futuro rather 
than alimony in solido and circuit court had 
jurisdiction to subsequently modify decree to 
give wife an additional six years of exclusive 
possession of the house. Pendergrass v. Pend- 
ergrass, 56 Tenn. App. 227, 405 S.W.2d 666, 
1966 Tenn. App. LEXIS 221 (Tenn. Ct. App. 
1966). 

In case involving custody dispute, decree of 
divorce remained within the control of the court 
subject to such changes or modification as the 
exigencies of the case required, and under the 
provisions of T.C.A. § 36-6-101(a), the court 
could award the care, custody and control of the 
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child to either of the parties, to both, or to some 
suitable person, as the welfare and interest of 
the child demanded. Shepherd v. Metcalf, 794 
S.W.2d 348, 1990 Tenn. LEXIS 300 (Tenn. 
1990). 


21. Custody on Appeal. 

The grant of custody of a child of tender years 
to wife who had not asked for custody in her 
answer in husband’s action for divorce was not 
ground for complaint on her part as appellant 
in the court of appeals. Stargel v. Stargel, 21 
Tenn. App. 1938, 107 S.W.2d 520, 1937 Tenn. 
App. LEXIS 20 (Tenn. Ct. App. 1937). 


22. Children Having Reached Majority. 

Nothing in this section either expressly or by 
implication limits the power of the court under 
this section to children under the age of major- 
ity. Sayne v. Sayne, 39 Tenn. App. 422, 284 
S.W.2d 309, 1955 Tenn. App. LEXIS 78 (Tenn. 
Ct. App. 1955). 

Under this section court could properly pro- 
vide for support of disabled child who had 
reached majority but who was incapacitated 
from earning a living. Sayne v. Sayne, 39 Tenn. 
App. 422, 284 S.W.2d 309, 1955 Tenn. App. 
LEXIS 78 (Tenn. Ct. App. 1955). 

The authority of the court to order appellee to 
make payments for support of his children was 
for that period when appellee was required by 
law to support his children, which was during 
their minority. Whitt v. Whitt, 490 S.W.2d 159, 
1973 Tenn. LEXIS 514 (Tenn. 1973); Parker v. 
Parker, 497 S.W.2d 572, 1973 Tenn. LEXIS 466 
(Tenn. 1973). 


23. Modification. 

Any agreement or arrangement concerning 
the custody of minor children is subject to 
modification. Hill v. Robbins, 859 S.W.2d 355, 
1993 Tenn. App. LEXIS 362 (Tenn. Ct. App. 
1993); 

The courts will change a custody or visitation 
arrangement if the party seeking the change 
proves: (1) That the child’s circumstances have 
changed materially in a way that could not 
reasonably have been foreseen at the time of 
the original custody decision, and (2) That the 
child’s interests will be better served by chang- 
ing the existing custody or visitation arrange- 
ment. Solima v. Solima, 7S.W.3d 30, 1998 Tenn. 
App. LEXIS 694 (Tenn. Ct. App. 1998). 

It was imperative that a mother from whom 
child custody was removed, even temporarily, 
had to have been provided with notice sufficient 
to meet due process requirements that custody 
was going to have been addressed at the hear- 
ing; T.C.A. § 36-6-101(a)(2)(B) defines the 
proper standard for modifying custody from one 
parent to the other parent. Keisling v. Keisling, 
92 S.W.3d 374, 2002 Tenn. LEXIS 640 (Tenn. 
2002). 

Court properly denied a father’s request to 
modify child custody where the court found 
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that the parties remained “at war,” they had 
been in court 35 times over the child’s custody, 
the parties lacked a “cooperative spirit,” and 
therefore an award of joint custody was inap- 
propriate under the circumstances. Hooker v. 
Johnson (In re M.J.H.), 196 S.W.3d 731, 2005 
Tenn. App. LEXIS 787 (Tenn. Ct. App. 2005), 
appeal denied, In re M. J. H., —S.W.3d —, 2006 
Tenn. LEXIS 547 (Tenn. June 5, 2006). 

Trial court erred in finding that a material 
change of circumstances had occurred justify- 
ing a change in primary custody from the 
mother to the father because of the absence of 
proof that the mother’s sexual indiscretions 
and other alleged misconduct had affected or 
would affect the children adversely, nor had the 
father presented evidence that the mother had 
undermined his relationship with his daugh- 
ters. Curtis v. Hill, 215 S.W.3d 836, 2006 Tenn. 
App. LEXIS 531 (Tenn. Ct. App. 2006), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 1101 
(Tenn. 2006). 

Trial court erred in finding that a material 
change of circumstances had occurred justify- 
ing a change in primary custody from the 
mother to the father because, inter alia, while 
the mother’s decision not to attend church 
regularly might not have been one that a court 
approved or condoned, the appellate court did 
not believe that it was an appropriate role of 
the courts to punish a parent for such a decision 
by taking custody of his or her children away. 
Curtis v. Hill, 215 S.W.3d 836, 2006 Tenn. App. 
LEXIS 531 (Tenn. Ct. App. 2006), appeal de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 1101 
(Tenn. 2006). 

Trial court erred in granting a father’s peti- 
tion to modify child custody under T.C.A. § 36- 
6-101(a)(2)(B), because he presented no evi- 
dence regarding how his marriage and his 
decision to quit smoking marijuana affected his 
daughter; he failed to meet his burden of proof 
to establish that a material change of circum- 
stance occurred, and the trial court should not 
have moved past that threshold inquiry to 
consider whether a change in the parenting 
plan was in the child’s best interests. Caldwell 
v. Hill, 250 S.W.3d 865, 2007 Tenn. App. LEXIS 
396 (Tenn. Ct. App. June 27, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 1066 
(Tenn. Nov. 19, 2007). 

Trial court erred in finding that a father’s 
remarriage and the fact that he had quit smok- 
ing marijuana were both material changes of 
circumstance and granting his petition to 
modify a parenting plan under T.C.A. § 36-6- 
101(a)(2)(B), because the father’s drug use was 
not a factor at the time of the 2004 parenting 
plan; therefore, his marijuana cessation did not 
constitute a material change of circumstance. 
Caldwell v. Hill, 250 S.W.3d 865, 2007 Tenn. 
App. LEXIS 396 (Tenn. Ct. App. June 27, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
1066 (Tenn. Nov. 19, 2007). 
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Trial court erred in finding that a father’s 
remarriage and the fact that he had quit smok- 
ing marijuana were both material changes of 
circumstance and granting his petition to 
modify a parenting plan under T.C.A. § 36-6- 
101(a)(2)(B); it was foreseeable that the father 
might have married his girlfriend, because he 
was living with her when he and the mother 
negotiated the terms of the 2004 parenting plan 
and it was not a sufficient material change of 
circumstance. Caldwell v. Hill, 250 S.W.3d 865, 
2007 Tenn. App. LEXIS 396 (Tenn. Ct. App. 
June 27, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 1066 (Tenn. Nov. 19, 2007). 

Where there was a material change in cir- 
cumstances relating to a residential parenting 
plan due to a mother’s permissible relocation 
under T.C.A. § 36-6-108, a trial court erred by 
re-examining the comparative fitness of the 
parents under T.C.A. § 36-6-101(a)(2)(B), (C) 
since there was no material change on that 
issue, and the mother could not have been 
penalized for her relocation or for her sexual 
orientation; moreover, since the father failed to 
submit a proposed parenting plan, and the 
mother’s proposal addressed the concerns that 
gave rise to the need for a modification, it was 
adopted. Massey-Holt v. Holt, 255 S.W.3d 603, 
2007 Tenn. App. LEXIS 668 (Tenn. Ct. App. Oct. 
31, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 309 (Tenn. Apr. 14, 2008). 

Mother’s marrying a man who admitted to a 
felony conviction for child abuse and a history 
of domestic violence constituted a chance in 
circumstances for modification of child custody, 
because there was evidence presented that the 
child had already been taught inappropriate 
conduct and language by his new stepfather 
that was clearly related to the stepfather’s 
criminal history. In re T.C.D., 261 S.W.3d 734, 
2007 Tenn. App. LEXIS 802 (Tenn. Ct. App. 
Dec. 27, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 457 (Tenn. June 23, 2008). 

Pursuant to T.C.A. § 36-6-101(a)(2)(C), there 
was a material change in circumstances that 
justified modification of the parties’ parenting 
plan, based on the child’s age, changing inter- 
ests, and success as a student and an athlete, 
as well as the father’s failure to exercise visita- 
tion. Reeder v. Reeder, 375 S.W.3d 268, 2012 
Tenn. App: LEXIS 126 (Tenn. Ct. App. Feb. 24, 
2012), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 440 (Tenn. June 20, 2012). 

Trial court erred in finding a material change 
of circumstances that justified modification of a 
prior permanent parenting plan under T.C.A. 
§ 36-6-101(a)(2)(C) because a father’s move 
and remarriage were not unanticipated, and 
the father failed to show that the children’s well 
being were affected in a meaningful way. Arm- 
brister v. Armbrister, — S.W.3d —, 2012 Tenn. 
App. LEXIS 507 (Tenn. Ct. App. July 27, 2012), 
rev'd, 414 S.W.3d 685, 2013 Tenn. LEXIS 782 
(Tenn. Oct. 21, 2013). 
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Fact that a child got a year older every year, 
inevitable as it was, could not be regarded on 
its own as inherently a material change of 
circumstances for purposes of altering the pri- 
mary residential parent. Rigsby v. Edmonds, 
395 S.W.3d 728, 2012 Tenn. App. LEXIS 551 
(Tenn. Ct. App. Aug. 9, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 911 (Tenn. Dec. 
sb e103 

Material change of circumstances occurred 
sufficient to require that a parenting schedule 
be modified to account for the Child’s school 
schedule as the evidence preponderated in fa- 
vor of a finding that the parents alternating 
parenting times on a weekly or bi-weekly basis 
was no longer workable because the child was 
in school. Rigsby v. Edmonds, 395 S.W.3d 728, 
2012 Tenn. App. LEXIS 551 (Tenn. Ct. App. 
Aug. 9, 2012), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 911 (Tenn. Dec. 11, 2012). 

Statute was not in effect when this modifica- 
tion case was filed or at the time of trial, and to 
the extent the father specifically relied upon 
this statute to attack the validity of the order, 
his argument was without merit. Stricklin v. 
Stricklin, 490 S.W.3d 8, 2015 Tenn. App. LEXIS 
754 (Tenn. Ct. App. Sept. 21, 2015). 

Concerning the lack of a finding pertaining to 
a material change of circumstance, the absence 
of such did not invalidate the trial court’s 
modification order, given the consent of the 
parties to modify; although the threshold in- 
quiry is whether a material change in circum- 
stance has occurred, such an inquiry is not 
required when parties agree to modify a par- 
enting plan, and the language in the statute is 
not controlling, but this does not negate the 
importance of proving a material change of 
circumstance in contested cases. Stricklin v. 
Stricklin, 490 S.W.3d 8, 2015 Tenn. App. LEXIS 
754 (Tenn. Ct. App. Sept. 21, 2015). 

Denial of a father’s petition to modify a 
permanent parenting plan was appropriate be- 
cause the only change alleged by the father was 
that the father’s attitude toward the mother 
had not affected the parties’ child as originally 
suspected by the trial court. The record belied 
any such assertion as evidenced by the father’s 
repeated filings and general contempt toward 
the mother and as reflected by the child’s exhi- 
bition of signs of distress resulting from the 
parents’ inability to work together. Barmmer v. 
Staininger, — S.W.3d —, 2019 Tenn. App. 
LEXIS 400 (Tenn. Ct. App. Aug. 19, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
25 (Tenn. Jan. 16, 2020). 

Court’s ability to review the trial court’s 
decision was hindered by the father’s failure to 
provide the court with transcripts of the mul- 
tiple hearings or a statement of the evidence 
presented; in the absence of a transcript or 
statement of the evidence, the court had to 
presume that there was sufficient evidence be- 
fore the trial court to support its custody modi- 
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fication decision as related to the child’s best 
interest. Rawson v. Monroe, — S.W.3d —, 2020 
Tenn. App. LEXIS 286 (Tenn. Ct. App. June 24, 
2020). 


24. Removal of Child from Jurisdiction. 

The mere fact that decree awarding one par- 
ent custody of child grants the other parent the 
right of visitation does not impliedly prohibit 
the removal of the child from the state. Thomas 
v. Thomas, 206 Tenn. 584, 335 S.W.2d 827, 1960 
Tenn. LEXIS 396 (1960). 

Where mother of children was granted cus- 
tody of children with father being granted right 
of visitation, mother’s removal of children from 
state upon remarriage did not relieve father of 
duty to support of children in accordance with 
decree. Thomas v. Thomas, 206 Tenn. 584, 335 
S.W.2d 827, 1960 Tenn. LEXIS 396 (1960). 

Where Tennessee court granted husband di- 
vorce and awarded custody of children to wife 
and wife and children became domiciled in 
Ohio, Ohio court rather than Tennessee court 
had jurisdiction to determine whether manifest 
best interest of children would be served by 
changing custody of the children. Hines v. 
Hines, 220 Tenn. 437, 418 S.W.2d 2538, 1965 
Tenn. LEXIS 645 (1965). 

In matters involving the removal of children 
from the jurisdiction in which custody was 
awarded, the court is still bound by the para- 
mount rule that whatever is done must be in 
the best interest of the child. However, this rule 
must be amplified and be what is reasonable 
under the circumstances in the best interest of 
the child. Walker v. Walker, 656 S.W.2d 11, 1983 
Tenn. App. LEXIS 597 (Tenn. Ct. App. 1983), 
overruled, Seessel v. Seessel, 748 S.W.2d 422, 
1988 Tenn. LEXIS 55 (Tenn. 1988), overruled, 
Webster v. Webster, — S.W.3d —, 2006 Tenn. 
App. LEXIS 685 (Tenn. Ct. App. Oct. 24, 2006). 

Trial court did not abuse its discretion in 
allowing removal of children from Memphis to 
Toronto, Canada, where children had no family 
in Memphis other than their divorced father 
and mother but in Toronto had maternal grand- 
parents, aunts, uncles and cousins, where cul- 
tural and educational advantages appeared to 
be equal, and where mother desired to leave 
environment that had been almost completely 
dominated for her by her children and the 
entertaining of her husband’s business associ- 
ates and to return to her family and ancestral 
home. Walker v. Walker, 656 S.W.2d 11, 1983 
Tenn. App. LEXIS 597 (Tenn. Ct. App. 1983), 
overruled, Seessel v. Seessel, 748 S.W.2d 422, 
1988 Tenn. LEXIS 55 (Tenn. 1988), overruled, 
Webster v. Webster, — S.W.3d —, 2006 Tenn. 
App. LEXIS 685 (Tenn. Ct. App. Oct. 24, 2006). 

A noncustodial parent contesting the change 
of domicile of a child of the parties does not 
carry the burden of proving that the relocation 
is not in the child’s best interests. The burden 
of proof in such cases remains with the appli- 
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cant to show that the best interests of the child 
will be better served by its relocation. Seessel v. 
Seessel, 748 S.W.2d 422, 1988 Tenn. LEXIS 55 
(Tenn. 1988). 

Spouse, who met the burden of proof neces- 
sary to show that the removal of the children 
was in the best interest of the children under 
all the circumstances, was allowed to remove 
the children from the state against the other 
spouse’s wishes, despite joint custody agree- 
ment that allowed removal only by mutual 
agreement of the parties. Rogero v. Pitt, 759 
S.W.2d 109, 1988 Tenn. LEXIS 179 (Tenn. 
1988). 

Custodial parent’s petition to remove child to 
Iowa should have been granted where the cus- 
todial parent had remarried, where her new 
husband intended to attend school in Iowa, and 
where remaining with the custodial parent was 
not shown to be against the best interests of the 
child. Taylor v. Taylor, 849 S.W.2d 319, 1993 
Tenn. LEXIS 60 (Tenn. 1993). 

The evidence preponderated that it was in 
the children’s best interest to approve modifi- 
cation of a custody agreement that included 
their relocation with their mother. Hill v. Rob- 
bins, 859 S.W.2d 355, 1993 Tenn. App. LEXIS 
362 (Tenn. Ct. App. 1993). 


25. —Burden of Proof. 

In the typical situation where the court in 
awarding custody enjoins the custodial parent 
from removing the children from the jurisdic- 
tion of the court without the court’s permission, 
the burden of showing that the move is in the 
best interest of the children should be on the 
custodial parent seeking the relocation. Walker 
v. Walker, 656 S.W.2d 11, 1983 Tenn. App. 
LEXIS 597 (Tenn. Ct. App. 1983), overruled, 
Seessel v. Seessel, 748 S.W.2d 422, 1988 Tenn. 
LEXIS 55 (Tenn. 1988), overruled, Webster v. 
Webster, — S.W.3d —, 2006 Tenn. App. LEXIS 
685 (Tenn. Ct. App. Oct. 24, 2006). 

Where no injunction has been issued in the 
award of custody, the parent contesting reloca- 
tion of children should bear the burden of 
showing that relocation is not in the best inter- 
est of the children. Walker v. Walker, 656 
S.W.2d 11, 1983 Tenn. App. LEXIS 597 (Tenn. 
Ct. App. 1983), overruled, Seessel v. Seessel, 
748 S.W.2d 422, 1988 Tenn. LEXIS 55 (Tenn. 
1988), overruled, Webster v. Webster, — S.W.3d 
—, 2006 Tenn. App. LEXIS 685 (Tenn. Ct. App. 
Oct. 24, 2006). 

In case where the mother was seeking ap- 
proval to remove the children from the state, 
she had the burden to establish her case by a 
preponderance of the evidence. Hill v. Robbins, 
859 S.W.2d 355, 1993 Tenn. App. LEXIS 362 
(Tenn. Ct. App. 1993). 


26. Death of Party. 

Where wife or child support payments are 
represented by contract and the divorce decree 
recognized this agreement, then such payment 
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provisions survive the death of the husband 
when the language of the agreement antici- 
pates support payments from the estate of the 
husband. In re Estate of Kerby, 49 Tenn. App. 
329, 354 S.W.2d 814, 1961 Tenn. App. LEXIS 
115 (Tenn, Ct. App. 1961). 

Where in divorce proceedings custody of child 
was awarded to father and father was subse- 
quently killed, death of father did not defeat 
jurisdiction of court in which divorce proceed- 
ing was brought to make suitable provision for 
custody of the child. Sutton v. Sutton, 220 Tenn. 
410, 417 S.W.2d 786, 1967 Tenn. LEXIS 422 
(1967). 


27. Foreign Decrees. 

While it is true that a decree of a court of 
another state granting a divorce to a husband 
or wife with custody of the children is binding 
on the courts of this state, this rule is qualified 
by the proposition that, if the children are 
domiciled in Tennessee and there is such a 
change in circumstances surrounding them as 
would call for action on the part of the local 
courts to protect them, jurisdiction is assumed 
by the courts of this state. Dearing v. Dearing, 
50 Tenn. App. 394, 362 S.W.2d 45, 1962 Tenn. 
App. LEXIS 154 (Tenn. Ct. App. 1962). 

The courts of this state may enforce by con- 
tempt or other equitable process decrees of 
foreign courts awarding custody of children 
and/or child support. Strube v. Strube, 53 Tenn. 
App. 88, 379 S.W.2d 44, 1963 Tenn. App. LEXIS 
131 (Tenn. Ct. App. 1963). 

Where Georgia court awarded custody of chil- 
dren to wife in divorce decree and ordered child 
support payments by husband and husband 
wrongfully deprived wife, subsequently domi- 
ciled in Florida, of custody and removed himself 
and children to Tennessee, Tennessee court 
could hear issue of custody of children insofar 
as it related to the welfare of the children but 
could properly limit the issues to question as to 
whether there had been any agreement to 
change custody and whether conduct of wife 
showed she was so unfit as to shock the con- 
science of the court to enforce the Georgia 
decree. Strube v. Strube, 53 Tenn. App. 88, 379 
S.W.2d 44, 1963 Tenn. App. LEXIS 131 (Tenn. 
Ct. App. 1963). 

The supreme court of Oklahoma has held 
that the courts of that state have jurisdiction to 
determine the custody of children there and 
that orders as to their custody made by a sister 
state after the children are brought into Okla- 
homa are not binding on Oklahoma courts; 
similarly, when an Oklahoma court granted 
custody of children to a mother and an order 
permitting her to move to Memphis with the 
children, where they resided with her new 
husband, the presumption was that they were 
domiciled in Memphis, giving Tennessee courts 
jurisdiction of the children. Coury v. State, 213 
Tenn. 454, 374 S.W.2d 397, 1964 Tenn. LEXIS 
405 (1964). 
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Divorced mother was not precluded from 
bringing suit in Tennessee to recover deficiency 
allegedly due under Georgia divorce decree for 
alimony and child support even though she had 
received benefit of Tennessee reciprocal support 
judgment for less than the amount of child 
support provided in the Georgia decree. Hester 
v. Hester, 59 Tenn. App. 6138, 443 S.W.2d 28, 
1969 Tenn. App. LEXIS 349 (Tenn. Ct. App. 
1969). 

Under the public policy of Tennessee the 
accumulated amount due under foreign ali- 
mony decrees will be enforced in Tennessee to 
the same extent as decrees of Tennessee courts 
even to the extent of holding the respondent in 
contempt for failure to pay the entire amount. 
Hester v. Hester, 59 Tenn. App. 613, 443 S.W.2d 
28, 1969 Tenn. App. LEXIS 349 (Tenn. Ct. App. 
1969). 


28. Minor Wife or Husband. 

Minors may prosecute or defend divorce ac- 
tions without the necessity of a guardian ad 
litem or next friend. Talley v. Talley, 51 Tenn. 
App. 622, 371 S.W.2d 152, 1962 Tenn. App. 
LEXIS 126 (Tenn. Ct. App. 1962). 

Where minor was complainant or petitioner 
in a divorce proceeding that was filed by her 
without intervention of guardian or next friend 
she was required to be treated as if she were an 
adult in subsequent proceedings in or growing 
out of that cause. Talley v. Talley, 51 Tenn. App. 
622, 371 S.W.2d 152, 1962 Tenn. App. LEXIS 
126 (Tenn. Ct. App. 1962). 


29. Review of Action of Trial Court. 

There was no appeal from action of trial court 
in dismissing contempt proceedings against 
husband for alleged failure to comply with 
provisions of divorce decree as to child support. 
Plumb v. Plumb, 52 Tenn. App. 267, 372 S.W.2d 
771, 1962 Tenn. App. LEXIS 1385 (Tenn. Ct. 
App. 1962). 

An appeal in a divorce case does not abrogate 
the decree of the trial court awarding custody of 
children. Smith v. Haase, 521 S.W.2d 49, 1975 
Tenn. LEXIS 680 (Tenn. 1975). 

In child custody cases the scope of review is 
de novo with a presumption of correctness of 
the ruling of the trial judge. Hass v. Knighton, 
676 S.W.2d 554, 1984 Tenn. LEXIS 915 (Tenn. 
1984). 

Custody and visitation arrangements are 
customarily left to the trial court’s discretion. 
Sherrod v. Wix, 849 S.W.2d 780, 1992 Tenn. 
App. LEXIS 848 (Tenn. Ct. App. 1992). 

Decisions of the trial court in respect to 
custody come to the appeals court for review de 
novo upon the record accompanied by a pre- 
sumption of correctness unless the evidence 
preponderates otherwise. Dalton v. Dalton, 858 
S.W.2d 324, 1993 Tenn. App. LEXIS 163 (Tenn. 
Ct. App. 1993). 


30. Religious Beliefs. 
The religious beliefs of the parents are not 
controlling in custody cases. Mollish v. Mollish, 
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494 §.W.2d 145, 1972 Tenn. App. LEXIS 274 
(Tenn. Ct. App. 1972). 


31. Exigencies. 

“Exigencies” as used in this section means 
new facts and changed conditions that have 
emerged since the decree that were not deter- 
mined and could not have been anticipated by 
the decree. Smith v. Haase, 521 S.W.2d 49, 1975 
Tenn. LEXIS 680 (Tenn. 1975). 


32. Power to Modify Judgment for Delin- 
quent Payment. 

Final judgments for delinquent alimony 
and/or support are not subject to forgiveness or 
modification in amount, whereas judgments 
less than final may be forgiven or modified 
under the general powers of a divorce court. 
Zeitlin v. Zeitlin, 544 S.W.2d 103, 1976 Tenn. 
App. LEXIS 231 (Tenn. Ct. App. 1976), super- 
seded by statute as stated in, Aubin v. Aubin, — 
S.W.2d —, 1989 Tenn. App. LEXIS 101 (1989), 
superseded by statute as stated in, State ex rel. 
Woody v. Morris, — S.W.2d —, 1990 Tenn. App. 
LEXIS 22 (1990). 


33. Modification of Visitation Privilege. 

Court order modifying father’s visiting privi- 
leges was proper, since it was important for the 
children’s welfare that they have a meaningful 
relationship with their father. Dillow v. Dillow, 
575 S.W.2d 289, 1978 Tenn. App. LEXIS 320 
(Tenn. Ct. App. 1978), superseded by statute as 
stated in, Wilson v. Wilson, — S.W.2d —, 1991 
Tenn. App. LEXIS 375 (Tenn. Ct. App. May 22, 
1991). 

Mother had established a material change in 
the children’s circumstances where the divorce 
decree was more than a decade old, the chil- 
dren’s interests and focuses had changed as 
they grew older, and they had not been permit- 
ted to pursue those interests, take jobs, or 
spend time with their friends during the sum- 
mer when they were living with their father 
given the father’s hectic work schedule and his 
inflexibility in accommodating the children’s 
outside activities or interests. Boyer  v. 
Heimermann, 238 S.W.3d 249, 2007 Tenn. App. 
LEXIS 185 (Tenn. Ct. App. Mar. 30, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
737 (Tenn. Aug. 13, 2007). 

Modification of parenting time sharing ar- 
rangements to eliminate father’s time with 
children during school week was appropriate 
because the father missed numerous visits with 
the children and consistently did not attend or 
get the children to their extra-curricular activi- 
ties and sporting events. The children often 
stayed at different people’s homes when visit- 
ing the father due to the father’s lack of main- 
taining a consistent residence—which instabil- 
ity led to school tardiness—and one child stated 
that this had negatively affected the child. 
Harmon v. Gricunas, — S.W.3d —, 2020 Tenn. 
App. LEXIS 9 (Tenn. Ct. App. Jan. 9, 2020). 
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34. Change in Custody. 

Material facts that were not known at time of 
award that may affect welfare of child may be 
subsequently considered in hearing petition for 
change of custody. Dailey v. Dailey, 635 S.W.2d 
391, 1981 Tenn. App. LEXIS 580 (Tenn. Ct. 
App. 1981). 

Where award of custody of minor is made 
which has no restrictions or limitations it will 
support a plea of res judicata and to justify 
petition for change in custody there must have 
been such change in circumstances as will 
directly affect welfare of the minor. Dailey v. 
Dailey, 635 S.W.2d 391, 1981 Tenn. App. LEXIS 
580 (Tenn. Ct. App. 1981). 

For case dealing with change in custody 
based on custodial mother’s lesbian living ar- 
rangement, see Dailey v. Dailey, 635 S.W.2d 
391, 1981 Tenn. App. LEXIS 580 (Tenn. Ct. 
App. 1981). 

Where at time of divorce proceeding husband 
and court were aware of wife’s intention to 
eventually remove children to Toronto, the 
court’s order awarding permanent custody to 
the wife was res judicata as to husband’s sub- 
sequent petition for change of custody based on 
alleged change in circumstances involved in 
proposed move to Toronto. Walker v. Walker, 
656 S.W.2d 11, 1983 Tenn. App. LEXIS 597 
(Tenn. Ct. App. 1983), overruled, Seessel v. 
Seessel, 748 S.W.2d 422, 1988 Tenn. LEXIS 55 
(Tenn. 1988), overruled, Webster v. Webster, — 
S.W.3d —, 2006 Tenn. App. LEXIS 685 (Tenn. 
Ct. App. Oct. 24, 2006). 

At any time it should appear to the trial court 
that the welfare of the children requires, the 
trial court has statutory authority to change its 
custody order. Bush v. Bush, 684 S.W.2d 89, 
1984 Tenn. App. LEXIS 3203 (Tenn. Ct. App. 
1984). 

The trial court retains jurisdiction to enter- 
tain a petition for change of custody; however, it 
has no power to enjoin or stay the order of an 
appellate court. The appropriate procedure to 
secure such relief should be by petition to 
rehear in the court of appeals (T.R.A.P. 39) or, in 
the alternative, application for permission to 
appeal to the supreme court (T.R.A.P. 42). Sees- 
sel v. Seessel, 748 S.W.2d 422, 1988 Tenn. 
LEXIS 55 (Tenn. 1988). 

Primary consideration in modification of 
child custody award is the best interest of the 
children and where circumstances of the par- 
ents had changed in that both had remarried, 
both had new homes and both had new chil- 
dren, but where there was no proof that it 
would be in the best interest of the children to 
change the original custody decree, the original 
decree should be left undisturbed. Woodard v. 
Woodard, 783 S.W.2d 188, 1989 Tenn. App. 
LEXIS 670 (Tenn. Ct. App. 1989). 

It is only that behavior of a parent that 
clearly posits or causes danger to the mental or 
emotional well-being of a child (whether such 
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behavior is immoral or not), that is a sufficient 
basis to seriously consider the drastic legal 
action of changing custody. Musselman v. Acuff, 
826 S.W.2d 920, 1991 Tenn. App. LEXIS 857 
(Tenn. Ct. App. 1991), superseded by statute as 
stated in, Gullett v. Hopkins, — S.W.3d —, 2005 
Tenn. App. LEXIS 474 (Tenn. Ct. App. Aug. 9, 
2005), superseded by statute as stated in, 
Boyer v. Heimermann, 238 S.W.3d 249, 2007 
Tenn. App. LEXIS 185 (Tenn. Ct. App. Mar. 30, 
2007). 

In a modification proceeding, the trial judge 
must find a material change in circumstances 
that is compelling enough to warrant the dra- 
matic remedy of changed custody. Musselman 
v. Acuff, 826 S.W.2d 920, 1991 Tenn. App. 
LEXIS 857 (Tenn. Ct. App. 1991), superseded 
by statute as stated in, Gullett v. Hopkins, — 
S.W.3d —, 2005 Tenn. App. LEXIS 474 (Tenn. 
Ct. App. Aug. 9, 2005), superseded by statute as 
stated in, Boyer v. Heimermann, 238 S.W.3d 
249, 2007 Tenn. App. LEXIS 185 (Tenn. Ct. 
App. Mar. 30, 2007). 

Despite mother’s past history of cohabitation 
and step-father’s failure to testify at the cus- 
tody hearing, father failed to prove a change in 
circumstances sufficient to merit a change in 
custody. Musselman v. Acuff, 826 S.W.2d 920, 
1991 Tenn. App. LEXIS 857 (Tenn. Ct. App. 
1991), superseded by statute as stated in, Gul- 
lett v. Hopkins, — S.W.3d —, 2005 Tenn. App. 
LEXIS 474 (Tenn. Ct. App. Aug. 9, 2005), su- 
perseded by statute as stated in, Boyer v. 
Heimermann, 238 8.W.3d 249, 2007 Tenn. App. 
LEXIS 185 (Tenn. Ct. App. Mar. 30, 2007). 

“Changed circumstances” includes any mate- 
rial change of circumstances affecting the wel- 
fare of the child or children including new facts 
or changed conditions that could not be antici- 
pated by a former decree. Dalton v. Dalton, 858 
S.W.2d 324, 1993 Tenn. App. LEXIS 163 (Tenn. 
Ct. App. 1993). 

The unworkability of joint custody because of 
the recalcitrance of one or both parents was not 
a change of circumstances anticipated in for- 
mer decree. Such was therefore a proper 
ground for re-evaluating custody arrangements 
in the former decree. Dalton v. Dalton, 858 
S.W.2d 324, 1993 Tenn. App. LEXIS 163 (Tenn. 
Ct. App. 1993). 

The courts will order a change of custody 
when the party seeking the change proves: (1) 
That the child’s circumstances have materially 
changed in a way that could not have been 
reasonably foreseen at the time of the original 
custody decision, and; (2) That the child’s best 
interests will be served by changing the exist- 
ing custody arrangement. Adelsperger v. Adel- 
sperger, 970 S.W.2d 482, 1997 Tenn. App. 
LEXIS 855 (Tenn. Ct. App. 1997). 

Court did not err by denying a father’s re- 
quest for custody where the father did not raise 
the issue of custody until after six days of 
hearings regarding visitation, he repeatedly 
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stated that custody was not an issue, and a 
change in custody would have a potentially 
negative effect on the child. Woodroof v. Fisher, 
180 8.W.3d 542, 2005 Tenn. App. LEXIS 169 
(Tenn. Ct. App. 2005), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 813 (Tenn. Oct. 3, 2005). 

Trial court properly denied a father’s second 
petition to change custody as the children’s 
actual admission to private schools, the moth- 
er’s claimed refusal to discuss their attending 
private school, and the son’s stated preference 
as to which school he wanted to attend were not 
material changes of circumstances; also, be- 
cause the father’s petition sought a change of 
primary residential parent status, i1.e., a change 
of “custody,” the lower threshold contained in 
T.C.A. § 36-6-101(a)(2)(C) did not apply. Pippin 
v. Pippin, 277 S.W.3d 398, 2008 Tenn. App. 
LEXIS 339 (Tenn. Ct. App. June 4, 2008), 
appeal denied, — S.W.3d —, 2008 Tenn. LEXIS 
954 (Tenn. Dec. 15, 2008). 


35. —Remarriage of Spouse. 

The remarriage of either parent did not of 
itself constitute a change of circumstance that 
would warrant a change of custody; however, 
the possible change in home environment 
caused by such remarriage was a factor to be 
considered in determining whether or not there 
had been a material change in circumstance 
that would warrant an alteration of custody 
arrangements. Tortorich v. Erickson, 675 
S.W.2d 190, 1984 Tenn. App. LEXIS 2863 
(Tenn. Ct. App. 1984). 


36. Child of Tender Years. 

A mother of a child of tender years is not 
afforded a presumption of parental fitness. Var- 
ley v. Varley, 934 S.W.2d 659, 1996 Tenn. App. 
LEXIS 459 (Tenn. Ct. App. 1996). 


37. Findings of Fact. 

Trial court failed to elaborate the basis for its 
deviating from the parties’ agreed parenting 
plan before concluding that the parents could 
not jointly parent, and, more egregiously, was 
silent concerning the child’s best interest. 
Thus, the vacating of the trial court’s perma- 
nent parenting plan and remand for further 
findings were necessary because the trial 
court’s findings were not sufficient either to 
support its refusal to enter the parties’ pro- 
posed parenting plan, or to support the parent- 
ing plan arrived at by the trial court. Wright v. 
Wright, — S.W.3d —, 2020 Tenn. App. LEXIS 
99 (Tenn. Ct. App. Mar. 6, 2020). 


38. Contempt. 

In a dispute involving a parenting plan, a 
trial court did not err in finding a mother in 
contempt because the mother’s violation of an 
order by removing her children from the state 
was willful. The mother’s decision to abide by 
the standard rights provided by T.C.A. § 36-6- 
101 in lieu of the trial court’s order did not 
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negate the willfulness of her violation. 
O’Rourke v. O’Rourke, 337 S.W.3d 189, 2009 
Tenn. App. LEXIS 315 (Tenn. Ct. App. June 5, 
2009), appeal denied, O’Rourke v. O’Rourke, — 
S.W.3d —, 2010 Tenn. LEXIS 230 (Tenn. Jan. 
25, 2010). 


39. Best Interests. 

Change of child custody was in the child’s 
best interests, because the evidence showed 
that the mother intentionally interfered with 
the father’s visitation with his son, failed to 
adhere to the terms of the parenting plan, and 
was unwilling to encourage or facilitate a close 
and continuing relationship between the father 
and his son; the father was permitted to visit 
with his young son only at the house of the 
mother’s family or in the driveway, and they 
were basically forced to sit in the father’s truck 
or to play in the gravel driveway for the entire 
visitation period. In re T.C.D., 261 S.W.3d 734, 
2007 Tenn. App. LEXIS 802 (Tenn. Ct. App. 
Dec. 27, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 457 (Tenn. June 23, 2008). 

Evidence and the factors weighed in favor of 
awarding the mother more visitation than the 
father because his own motion to alter or 
amend illustrated that an equal parenting ar- 
rangement was not in the child’s best interest; 
the request indicated that father wished to 
have control over that aspect of the child’s life 
when the child is in his custody, and was an 
admission that the joint parenting will create 
inconvenience for the parties due to the dis- 
tance between their respective homes. Rajen- 
dran v. Rajendran, — S.W.3d —, 2020 Tenn. 
App. LEXIS 413 (Tenn. Ct. App. Sept. 16, 2020). 

Although the trial court did not clearly de- 
marcate its transition from a consideration of 
whether a material change of circumstance had 
been established to the best interest analysis, 
its findings demonstrated a consideration of the 
relevant factors. Drucker v. Daley, — S.W.3d —, 
2020 Tenn. App. LEXIS 536 (Tenn. Ct. App. 
Nov. 25, 2020). 

Modification of the parenting schedule was in 
the child’s best interest given the testimony 
about schools and the parents’ inability to 
make a joint decision. Chambers v. Chambers, 
— 8.W.3d —, 2021 Tenn. App. LEXIS 45 (Tenn. 
Ct. App. Feb. 6, 2021). 


40. Change of Circumstances. 

Mother’s alleged failure to grant a father 
time and contact with a child pursuant to 
mediated agreements did not constitute a ma- 
terial change in circumstances sufficient to 
warrant a change in custody under T.C.A. § 36- 
6-101(a)(2)(B) because there was no indication 
that the child’s well-being was affected in any 
meaningful way and the father continued to 
spend time with the child every other weekend 
and had contact with the child by telephone. 
H.A.S. v. H.D.S., 414 S.W.3d 115, 2013 Tenn. 
App. LEXIS 218 (Tenn. Ct. App. Apr. 1, 2013), 
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appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
760 (Tenn. Sept. 10, 2013). 

T.C.A. § 36-6-101(a)(2)(C) abrogates any 
prior Tennessee decision, including Blair, Ken- 
drick, and Cranston, which may be read as 
requiring a party requesting modification of a 
residential parenting schedule to prove that the 
alleged material change in circumstances could 
not reasonably have been anticipated when the 
initial residential parenting schedule was es- 
tablished. Armbrister v. Armbrister, 414 S.W.3d 
685, 2013 Tenn. LEXIS 782 (Tenn. Oct. 21, 
2013). 

Father satisfied his burden of proving a ma- 
terial change in circumstances through proof 
that his remarriage significantly affected his 
parenting in a positive way. Armbrister v. Arm- 
brister, 414 S.W.3d 685, 2013 Tenn. LEXIS 782 
(Tenn. Oct. 21, 2013). 

When the issue is modification of a residen- 
tial parenting schedule, T.C.A. § 36-6- 
101(a)(2)(C) provides the governing standard 
for determining whether a material change in 
circumstances has occurred. Armbrister v. Arm- 
brister, 414 S.W.3d 685, 2013 Tenn. LEXIS 782 
(Tenn. Oct. 21, 2013). 

Facts or changed conditions which reason- 
ably could have been anticipated when the 
initial residential parenting schedule was ad- 
opted may support a finding of a material 
change in circumstances, so long as the party 
seeking modification has proven by a prepon- 
derance of the evidence a material change of 
circumstance affecting the child’s best interest. 
T.C.A. § 36-6-101(a)(2)(C) (2010). Armbrister v. 
Armbrister, 414 S.W.3d 685, 2013 Tenn. LEXIS 
782 (Tenn. Oct. 21, 2013). 

Trial court did not abuse its discretion by 
modifying a father’s parenting time because the 
residential parenting schedule was imple- 
mented when the child was seven years old, but 


the child had increased in age to fifteen years — 


old, the father’s work schedule had changed, 
the father’s living conditions had changed with 
the addition of a new wife and stepchild, and it 
was undisputed that the residential parenting 
schedule was not working. Iveson v. Iveson, — 
S.W.3d —, 2019 Tenn. App. LEXIS 130 (Tenn. 
Ct. App. Mar. 18, 2019). 

Trial court’s designation of the father as the 
primary residential parent was affirmed where 
the children had established healthy relation- 
ships with both parents although they had 
resided exclusively with the father for the past 
four years, he had provided excellent care for 
them and allowed them to flourish in their 
environment, and he had indicated an intent to 
encourage the children’s relationship with the 
mother even though he had failed to communi- 
cate and facilitate the mother’s involvement 
since 2014. Hall v. Williams, — S.W.3d —, 2019 
Tenn. App. LEXIS 491 (Tenn. Ct. App. Oct. 4, 
2019). 
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Trial court did not err by finding that the 
father failed to present sufficient evidence of a 
material change in circumstances to support a 
modification of the primary residential parent 
because the court found that incidents between 
the parties’ child and his brother, including an 
incident during which the brother broke the 
child’s arm, were normal teenage provocations 
between siblings and the mother did not inten- 
tionally interfere with the communication be- 
tween the child and the father by temporarily 
taking away the child’s cell phone for disciplin- 
ary purposes. McAdams v. McAdams, — S.W.3d 
—, 2020 Tenn. App. LEXIS 364 (Tenn. Ct. App. 
Aug. 13, 2020). 

Mother’s move to another county and the 
child’s enrollment in a new school did not 
amount to a material change in circumstances 
because the mother’s residence was less than 
50 miles from the father’s residence and did not 
violate the parties’ parenting plan. McAdams v. 
McAdams, — S.W.3d —, 2020 Tenn. App. 
LEXIS 364 (Tenn. Ct. App. Aug. 13, 2020). 

While a parenting plan’s unworkability may 
be sufficient to constitute a material change of 
circumstances, the court cannot circumvent the 
statutory requirement that there must still be 
evidence that a change of circumstances has 
occurred. Allyn v. Donahue, — $.W.3d —, 2021 
Tenn. App. LEXIS 71 (Tenn. Ct. App. Mar. 01, 
2021). 

There was no evidence of a material change 
that occurred between the entry of the final 
decree and the father’s filing of the petition to 
modify barely a month later, plus the mother 
was open to setting a schedule for the father to 
visit the children. Furthermore, despite the 
father’s testimony that he had satisfied therapy 
requirement in the parenting plan, he did not 
present proof of a successful discharge from 
therapy as a result of no further issues and the 
trial court was not able to credit his testimony. 
Allyn v. Donahue, — S.W.3d —, 2021 Tenn. 
App. LEXIS 71 (Tenn. Ct. App. Mar. 01, 2021). 


41, Material Change of Circumstances. 

Trial court properly denied a father’s request 
to revise the permanent parenting plan be- 
cause, while there was a significant change 
that affected the father’s parenting, it did not 
affect it in a manner that the case law required 
inasmuch as he failed to prove that his eating 
and sleeping habits, the flexibility of his em- 
ployment, or the relationship with the step- 
mother affected the child’s well being in a 
meaningful way, the changes were present or 
occurring at the time of the original petition to 
modify, and were considered during the prior 
agreement between the parties. Akins v. Akins, 
— §.W.3d —, 2019 Tenn. App. LEXIS 337 
(Tenn. Ct. App. July 3, 2019). 

Material change of circumstance did not re- 
quire modification of an agreed parenting plan, 
which was incorporated into a final decree of 
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divorce, because it appeared that the only cir- 
cumstance that changed between the entry of 
the final decree and the filing of the mother’s 
petition for modification was the birth of the 
mother’s child with someone other than the 
mother’s former spouse. Hartmann v. Hart- 
mann, — 8.W.3d —, 2019 Tenn. App. LEXIS 
435 (Tenn. Ct. App. Sept. 4, 2019), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 88 
(Tenn. Feb. 19, 2020). 

Juvenile court did not err in finding that the 
mother failed to show a material change of 
circumstance warranting a change of the pri- 
mary residential parent designation from the 
father to herself because the father had not 
interfered with the mother’s parenting time as 
the circuit court and juvenile court imposed 
limitations on her contact with the child, not 
the father, after he observed problems with the 
child’s behavior at school or at home that he 
believed stemmed from the child’s interactions 
with the mother. Gider v. Hubbell, — S.W.3d —, 
2020 Tenn. App. LEXIS 303 (Tenn. Ct. App. 
July 1, 2020). 

Trial court did not err in finding that the 
father established a material change in circum- 
stances for purposes of modifying the residen- 
tial parenting schedule, given changes in the 
child’s needs related to age and changes in the 
parents’ location and maturity. Drucker v. Da- 
ley, — S.W.3d —, 2020 Tenn. App. LEXIS 536 
(Tenn. Ct. App. Nov. 25, 2020). 

For purposes of modifying a residential par- 
enting schedule, a petitioner can establish that 
a material change of circumstances affects the 
child’s well-being in a meaningful way through 
evidence of changes to the petitioner’s circum- 
stances as described in T.C.A. § 36-6- 
101(a)(2)(C) that will allow more parenting 
time and/or a better parent-child relationship 
in the future. Drucker v. Daley, — S.W.3d —, 
2020 Tenn. App. LEXIS 536 (Tenn. Ct. App. 
Noy. 25, 2020). 

Evidence did not preponderate against the 
trial court’s finding that there was a material 
change of circumstances under T.C.A. § 36-6- 
101(a)(2)(C) given the father’s undisputed tes- 
timony about his remarriage and birth of an- 
other child. Chambers v. Chambers, — S.W.3d 
—, 2021 Tenn. App. LEXIS 45 (Tenn. Ct. App. 
Feb. 6, 2021). 


42. Burden of Proof. 

Because the trial court failed to delineate 
between the burden of proof for modification of 
custody and the burden of proof for modifica- 
tion of parenting schedule, the trial court’s 
order was vacated; the father sought a change 
in custody, and thus his burden of proof to show 
a material change in circumstance was greater 
than the mother’s, who sought only a modifica- 
tion of the parenting schedule. In mischaracter- 
izing the parties’ averments as stipulations, the 
trial court failed to enforce the parties’ respec- 


36-6-102 


tive burdens of proof. Tutor v. Tutor, — S.W.3d 
—, 2020 Tenn. App. LEXIS 108 (Tenn. Ct. App. 
Mar. 10, 2020). 

Reversal of trial court’s ruling excusing a 
father from proving a material change in cir- 
cumstances due to the young age of the child if 
the father sought a change in parenting time in 
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father only sought a change in the residential 
parenting schedule, the father had to prove by 
a preponderance of the evidence a material 
change of circumstance affecting the child’s 
best interest. Knipper v. Enfinger, — S.W.3d —, 
2020 Tenn. App. LEXIS 393 (Tenn. Ct. App. 
Aug. 31, 2020). 


the future was appropriate because, even if the 


36-6-102. Custody, visitation and inheritance rights denied to person 
convicted of rape, or is convicted of or pleads guilty or no 
contest to a lesser included offense, where child conceived 
from crime — Exception — Child support obligation. 


(a)(1) Except as provided in subsection (b), a person who has been convicted 

of aggravated rape pursuant to § 39-13-502, rape pursuant to § 39-13-503, 

rape of a child pursuant to § 39-13-522, aggravated statutory rape pursuant 

to § 39-13-506, or statutory rape by an authority figure pursuant to 

§ 39-13-532, from which crime a child was conceived shall not have custody 

or visitation rights, or the rights of inheritance with respect to that child. 

(2) Aperson who is originally charged with an offense listed in subdivision 

(a)(1), but is convicted of or pleads guilty or no contest to a lesser included 

offense, from which crime a child was conceived shall not have custody or 

visitation rights, or the rights of inheritance with respect to that child. 

(b) The other parent of the child may waive the protection afforded under 
subsection (a) regarding visitation and request that the court grant reasonable 
visitation rights with the child if paternity has been acknowledged. 

(c) Unless waived by the other parent and, if contributing toward support of 
the child, the department of human services, a court shall establish a child 
support obligation against the father of the child pursuant to chapter 5, part 1 


of this title. 


History. 
Acts 2015, ch. 167, § 1; 2021, ch. 164, § 1. 


Compiler’s Notes. 

Former § 36-6-102 (Acts 1983, ch. 297, § 1; 
T.C.A., § 36-828; Acts 1988, ch. 670, § 1; 1994, 
ch. 969, §§ 1, 2), concerning custody preference 
of child, was repealed by Acts 1995, ch. 428, 
§ 1, effective June 12, 1995. For new law, see 
§ 36-6-106. 

Act 2015, ch. 167, § 2 provided that the act, 
which enacted this section, shall apply to cus- 
tody determinations made on or after July 1, 
2015. 

Acts 2021, ch. 164, § 2 provides that the act, 


36-6-103. Child’s medical records. 


which amended this section, applies to offenses 
committed on or after July 1, 2021. 


Amendments. 

The 2021 amendment rewrote (a), which 
read: “Except as provided in subsection (b), any 
person who has been convicted of aggravated 
rape pursuant to § 39-13-502, rape pursuant to 
§ 39-13-5038, or rape of a child pursuant to 
§ 39-13-522, from which crime a child was 
conceived shall not have custody or visitation 
rights, or the rights of inheritance with respect 
to that child.” 


Effective Dates. 
Acts 2021, ch. 164, § 2. July 1, 2021. 


(a)(1) A copy of a child’s medical records shall be furnished by the treating 
physician or treating hospital upon a written request by any of the following: 


(A) The noncustodial parent; 


(B) In the case of parents having joint custody of a child, the parent 
with whom the child is not residing; or 
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(C) In the case of a child in the custody of a legal guardian, then either 
parent. 
(2) Such request must contain the current address of the requesting party. 
(3) Upon receiving such a request, the treating physician or hospital shall 
send a copy of the medical records to the requesting party unless furnished 
with a court order closing the records. 
(4) All expenses for records shall be paid by the requesting party. 
(b) Any judge having jurisdiction over the custody of such child may close 
the medical records of the child to the requesting parent upon a showing that 
the best interests of the child will be harmed if the records are released. 


History. 
Acts 1987, ch. 237, § 1; 1989, ch. 381, § 1. 


36-6-104. Copy of child’s school records — Furnishing to noncustodial 
or nonresident parents. 


(a) Any parent who does not have custody of a child, or in the case of parents 
having joint custody of a child, the parent not residing with the child, or in the 
case of a child in the custody of a legal guardian, both parents, may request, in 
writing, that a copy of the child’s report card, notice of school attendance, 
names of teachers, class schedules, standardized test scores and any other 
records customarily available to parents be furnished directly to such noncus- 
todial or nonresident parent, and such request shall be accompanied by the 
parent’s or parents’ current mailing address, and the local education agency 
(LEA) shall send a copy of the report card, notice of school attendance, names 
of teachers, class schedules, standardized test scores and any other records 
customarily available to parents to such address. 

(b) The LEA shall provide proof of a child’s graduation from high school to 
the department of human services, the department’s contractor, or either of the 
child’s parents within twenty (20) business days of the department’s, the 
department’s contractor, or the parent’s or parents’ written request for such 
proof. The LEA shall not include any information that would violate any 
provisions protecting the child’s privacy, or § 36-5-101(c)(2)(B)(iv). 

(c) Any judge having jurisdiction over the custody of such a child may, upon 
a showing of good cause, deny any information concerning the residence of the 
child to the noncustodial or nonresident parent. 


History. found in § 49-6-902 and have been set out here 
Acts 1986, ch. 579, § 1; 1987, ch. 372, §§ 1,2; as an aid to the code user. 


1997, ch. 351, § 2; 2004, ch. 906, § 4. 
Cross-References. 


Code Commission Notes. The statutory Copy of child’s report card, furnishing to 
provisions of this section are similar to those noncustodial parents, § 49-6-902. 


NOTES TO DECISIONS 


1. Education of Child. todial parent. Lewis v. Lewis, 741 S.W.2d 900, 
The decision to determine which school a 1987 Tenn. App. LEXIS 2803 (Tenn. Ct. App. 
child should attend usually rests with the cus- 1987). 
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36-6-105. Schools or day care centers — Change in physical custody of 
child. 


No school official shall permit a change in the physical custody of a child at 
such official’s school or day care center unless: 

(1) The person seeking custody of the child presents the school official 
with a certified copy of a valid court order from a Tennessee court placing 
custody of such child in such person; and 

(2) The person seeking custody gives the school official reasonable ad- 
vance notice of such person’s intent to take custody of such child at such 
official’s school or day care center. 


History. section applies to each order changing child 
Acts 1992, ch. 963, § 1. custody on or after July 1, 1992. 
Compiler’s Notes. Cross-References. 


Acts 1992, ch. 963, § 2 provided that this Custodial interference, § 39-13-306. 


36-6-106. Child custody. 


(a) In a suit for annulment, divorce, separate maintenance, or in any other 
proceeding requiring the court to make a custody determination regarding a 
minor child, the determination shall be made on the basis of the best interest 
of the child. In taking into account the child’s best interest, the court shall 
order a custody arrangement that permits both parents to enjoy the maximum 
participation possible in the life of the child consistent with the factors set out 
in this subsection (a), the location of the residences of the parents, the child’s 
need for stability and all other relevant factors. The court shall consider all 
relevant factors, including the following, where applicable: 

(1) The strength, nature, and stability of the child’s relationship with each 
parent, including whether one (1) parent has performed the majority of 
parenting responsibilities relating to the daily needs of the child; 

(2) Each parent’s or caregiver’s past and potential for future performance 
of parenting responsibilities, including the willingness and ability of each of 
the parents and caregivers to facilitate and encourage a close and continuing ~ 
parent-child relationship between the child and both of the child’s parents, 
consistent with the best interest of the child. In determining the willingness 
of each of the parents and caregivers to facilitate and encourage a close and 
continuing parent-child relationship between the child and both of the 
child’s parents, the court shall consider the likelihood of each parent and 
caregiver to honor and facilitate court ordered parenting arrangements and 
rights, and the court shall further consider any history of either parent or 
any caregiver denying parenting time to either parent in violation of a court 
order; 

(3) Refusal to attend a court ordered parent education seminar may be 
considered by the court as a lack of good faith effort in these proceedings; 

(4) The disposition of each parent to provide the child with food, clothing, 
medical care, education and other necessary care; 

(5) The degree to which a parent has been the primary caregiver, defined 
as the parent who has taken the greater responsibility for performing 
parental responsibilities; 
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(6) The love, affection, and emotional ties existing between each parent 
and the child; 

(7) The emotional needs and developmental level of the child; 

(8) The moral, physical, mental and emotional fitness of each parent as it 
relates to their ability to parent the child. The court may order an 
examination of a party under Rule 35 of the Tennessee Rules of Civil 
Procedure and, if necessary for the conduct of the proceedings, order the 
disclosure of confidential mental health information of a party under 
§ 33-3-105(3). The court order required by § 33-3-105(3) must contain a 
qualified protective order that limits the dissemination of confidential 
protected mental health information to the purpose of the litigation pending 
before the court and provides for the return or destruction of the confidential 
protected mental health information at the conclusion of the proceedings; 

(9) The child’s interaction and interrelationships with siblings, other 
relatives and step-relatives, and mentors, as well as the child’s involvement 
with the child’s physical surroundings, school, or other significant activities; 

(10) The importance of continuity in the child’s life and the length of time 
the child has lived in a stable, satisfactory environment; 

(11) Evidence of physical or emotional abuse to the child, to the other 
parent or to any other person. The court shall, where appropriate, refer any 
issues of abuse to juvenile court for further proceedings; 

(12) The character and behavior of any other person who resides in or 
frequents the home of a parent and such person’s interactions with the child; 

(13) The reasonable preference of the child if twelve (12) years of age or 
older. The court may hear the preference of a younger child upon request. 
The preference of older children should normally be given greater weight 
than those of younger children; 

(14) Each parent’s employment schedule, and the court may make accom- 
modations consistent with those schedules; and 

(15) Any other factors deemed relevant by the court. 

(b) Notwithstanding any law to the contrary, the court has jurisdiction to 
make an initial custody determination regarding a minor child or may modify 
a prior order of child custody upon finding that the custodial parent has been 
convicted of or found civilly liable for the intentional and wrongful death of the 
child’s other parent or legal guardian. 

(c) As used in this section, “caregiver” has the meaning ascribed to that term 
in § 37-5-501. 

(d) Nothing in subsections (a) and (c) shall be construed to affect or diminish 
the constitutional rights of parents that may arise during and are inherent in 
custody proceedings. 

(e) The disability of a parent alone shall not be considered for or against 
awarding custody to such a party unless the disability A aa the parent’s 
ability to meet the needs of the child. 

(f) If the petitioner knows whether a child has ever been adjudicated by a 
court as a dependent and neglected or abused child or whether any party to the 
action has ever been adjudicated by a court as the perpetrator of dependency 
and neglect or abuse of a minor child, any petition regarding child custody 
shall include an affirmative statement setting out all applicable adjudications. 
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If an adjudication has occurred as a result of a child protective services 
investigation, the court may order the department of children’s services to 
disclose information regarding the investigation to protect the child from 
abuse or neglect consistent with § 37-1-612(h). The court shall consider any 
such information as a factor in determining the child’s best interest. 


History. 

Acts 1995, ch. 428, § 2; 1998, ch. 1003, § 1; 
1998, ch. 1095, §§ 2, 3; 2000, ch. 683, § 2; 2007, 
eh.’ 245° $$? 1-3; 2011) chv 4331s) 122012 .e¢cn. 
897, § 1; 20138, ch. 220, § 1; 2018, ch. 385, § 1; 
2014, ch. 617, § 4; 2016, ch. 1074, § 1; 2021; ch. 
2a0, Std 


Compiler’s Notes. 

Acts 2000, ch. 683, § 4 provided that subsec- 
tion (b) shall apply to all proceedings and 
petitions pending on May 8, 2000, and all 
arising on or after May 8, 2000. 

Acts 2012, ch. 897, § 2 provided that the act, 
which amended subdivision (a)(10), shall apply 
to all custody determinations on or after July 1, 
2012, 

For the Preamble to the act concerning cus- 
tody determinations involving disabled par- 
ents, please refer to Acts 2018, ch. 385. 

For the Preamble to the act concerning do- 
mestic relations, please refer to Acts 2014, ch. 
617. 

Acts 2016, ch. 1074, § 2 provided that the 
act, which amended this section, shall apply to 
custody determinations made on or after July 
1, 2016. 


Amendments. 

The 2021 amendment in (e), substituted 
“alone” for “seeking custody”, substituted “be 
considered” for “create a presumption”, substi- 
tuted “unless” for “but may be a factor to be 
considered by” and substituted “disability im- 
pacts the parent’s ability to meet the needs of 
the child” for “court”. 


Effective Dates. 
Acts 2021) chl 235.973) July 10202. 


Rule Reference. 
This section is referred to in Rule 40 of the 
Rules of the Supreme Court of Tennessee. 
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1. Change in Custody. 
If a child is under 14 years of age the court 
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may, but is not required to, consider the pref- 
erence of the child as a factor in determining 
whether to order a change in custody. Harris v. 
Harris, 832 S.W.2d 352, 1992 Tenn. App. LEXIS 
116 (Tenn. Ct. App. 1992) (decided under prior 
law). 

If there has not been a material change in 
circumstances, the court is not required to 
make a best interest determination and must 
deny the request for a change of custody. Cau- 
dill v. Foley, 21 S.W.3d 203, 1999 Tenn. App. 
LEXIS 730 (Tenn. Ct. App. 1999). 

Where one parent’s change of custody re- 
quest did not allege that the parties’ joint 
custody arrangement had become unworkable, 
but rather the request appeared to have been 


triggered by the other parent’s intention to 


relocate with the child, the trial court’s finding 
of a material change in circumstances was 
contrary to the preponderance of the evidence. 
Caudill v. Foley, 21 S.W.3d 203, 1999 Tenn. App. 
LEXIS 730 (Tenn. Ct. App. 1999). 

Court did not err by denying a father’s re- 
quest for custody where the father did not raise 
the issue of custody until after six days of 
hearings regarding visitation, he repeatedly 
stated that custody was not an issue, and a 
change in custody would have a potentially 
negative effect on the child. Woodroof v. Fisher, 
180 S.W.3d 542, 2005 Tenn. App. LEXIS 169 
(Tenn. Ct. App. 2005), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 813 (Tenn. Oct. 3, 2005). 

Court rejected a mother’s argument that 
finding a material change in circumstances 
based on one parent reporting the other for 
suspected child sexual abuse was against pub- 
lic policy because anyone, including a parent, 
was required by law to report a child’s accusa- 
tions of sexual abuse to the appropriate au- 
thorities; any concern about reporting allega- 
tions of child sexual abuse had to be balanced 
with the awareness that false accusations of 
such abuse can be a “reprehensible tool” 
against an ex-spouse, remarkable for its “brutal 
effectiveness.” Keisling v. Keisling, 196 S.W.3d 
703, 2005 Tenn. App. LEXIS 747 (Tenn. Ct. 
App. 2005), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 474 (Tenn. 2006). 

Court affirmed trial court’s decision to 
change custody where the trial court found that 
the false accusations of sexual abuse consti- 
tuted a material change of circumstances which 
required a change of custody and that the 
change was in the best interest of the children 
pursuant to T.C.A. § 36-6-106(a); the continued 
conduct by the mother and grandparents was 
clearly harmful to the children and their rela- 
tionship with the father. Keisling v. Keisling, 
196 S.W.3d 7038, 2005 Tenn. App. LEXIS 747 
(Tenn. Ct. App. 2005), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 474 (Tenn. 2006). 


2. Basis for Determination of Custody. 
Chancellor erred in basing his custody deter- 
mination solely upon the testimony of the mi- 
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nor child. Harris v. Harris, 832 S.W.2d 352, 
1992 Tenn. App. LEXIS 116 (Tenn. Ct. App. 
1992) (decided under prior law). 

Trial court did not err in awarding custody to 
father based on wife’s boyfriend’s conduct, 
which gave rise to a reasonable inference that 
wife’s continued exercise of her custodial rights 
in her boyfriend’s household would severely 
limit, and adversely affect, husband’s relation- 
ship with his child. Rice v. Rice, 983 S.W.2d 680, 
1998 Tenn. App. LEXIS 219 (Tenn. Ct. App. 
1998), review or rehearing denied, — S.W.3d —, 
1999 Tenn. LEXIS 8 (Tenn. 1999). 

In considering all relevant circumstances, a 
court may not consider the effects or alleged 
effects of racial prejudice. Parker v. Parker, 986 
S.W.2d 557, 1999 Tenn. LEXIS 126 (Tenn. 
1999). 

Tennessee courts have based modification of 
child custody decrees on the following criteria: 
the character of the custodian, the conduct of 
the custodian, and the child’s welfare. Hoal- 
craft v. Smithson, 19 S.W.3d 822, 1999 Tenn. 
App. LEXIS 825 (Tenn. Ct. App. 1999). 

The child’s preference is only one factor to be 
considered in deciding which parent acquires 
custody of the child. Hoalcraft v. Smithson, 19 
S.W.3d 822, 1999 Tenn. App. LEXIS 825 (Tenn. 
Ct. App. 1999). 

There was no evidence that the husband was 
an unfit parent; however, such a finding was 
not necessary to award custody to the wife, 
whom the trial court found was the more fit 
parent. Lee v. Lee, 66 S.W.3d 837, 2001 Tenn. 
App. LEXIS 465 (Tenn. Ct. App. 2001). 

In a divorce action, where the mother testi- 
fied as to her relationship with and ability to 
care for the parties’ infant, the father offered no 
evidence regarding the factors under T.C.A. 
§ 36-6-106(a) except for the testimony of a 
woman who saw him three times with the child, 
and the trial court in its opinion noted that it 
was in the best position to evaluate the cred- 
ibility of the parties, a judgment awarding 
primary residential custody of the child to the 
mother was affirmed on appeal. Buss-Flinn v. 
Flinn, 121 S.W.3d 383, 2003 Tenn. App. LEXIS 
351 (Tenn. Ct. App. 2003), appeal denied, — 
S.W.3d —, 2003 Tenn. LEXIS 1032 (Tenn. 
2003). 

Mother was properly designated as primary 
residential parent of the parties’ child where 
the trial court appropriately weighed all of the 
relevant factors as required under T.C.A. § 36- 
6-106; the father was averse to traditional 
healthcare and preferred home schooling, the 
mother was more willing to facilitate and en- 
courage a close and continuing parent-child 
relationship between the father and their child 
while the father’s intent was to never again 
allow the mother to see or communicate with 
their child, and the father had refused to allow 
the mother to see the child for ten months. 
Chaffin v. Ellis, 211 S.W.38d 264, 2006 Tenn. 
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App. LEXIS 200 (Tenn. Ct. App. 2006), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 867 
(Tenn. 2006). 

In a child custody case, the trial court did not 
abuse its discretion in awarding primary par- 
enting responsibility to the mother; there was 
no evidence that the trial court applied the 
tender years doctrine, and the evidence did not 
preponderate against the trial court’s finding 
that the mother had repented of her prior 
attempts to interfere with the relationship be- 
tween the father and the child. The trial court 
gave careful attention to the proof presented 
and reached its decision after appropriate 
analysis of such proof in the context of all 
relevant factors, including those set forth at 
T.C.A. § 36-6-106(a); the trial court found that, 
while both the mother and the father were 
comparatively fit, the child had resided with 
the mother since he was born, and the mother 
had provided a stable and satisfactory environ- 
ment for the child and he had thrived in her 
home. Hodson v. Griffin, 210 S.W.3d 568, 2006 
Tenn. App. LEXIS 399 (Tenn. Ct. App. 2006), 
appeal denied, — 8.W.3d—, 2006 Tenn. LEXIS 
1021 (Tenn. 2006). 

Modification of the parties’ parenting plan in 
favor of the mother was appropriate because 
the trial court was justifiably concerned by the 
self-centered behavior and character of the fa- 
ther’s new wife, and the willingness of the 
father to allow the new wife to alienate the 
children from their mother by trying to assume 
that role for herself. Marlow v. Parkinson, 236 
S.W.3d 744, 2007 Tenn. App. LEXIS 243 (Tenn. 
Ct. App. Apr. 23, 2007), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 867 (Tenn. Sept. 
17, 2007). 

Designation of the wife as the primary resi- 
dential parent of the parties’ two minor chil- 
dren was proper under T.C.A. §§ 36-6-106(a) 
and 36-6-404(b) because of the husband’s pro- 
longed abuse of the wife and because the 
daughter alleged abuse against her and there 
was also evidence that the husband failed to 
ensure that the son received his medication for 
a life-threatening medical condition. Mayfield 
v. Mayfield, — S.W.3d —, 2012 Tenn. App. 
LEXIS 40 (Tenn. Ct. App. Jan. 17, 2012), affdin 
part, rev'd in part, 395 S.W.3d 108, 2012 Tenn. 
LEXIS 876 (Tenn. Dec. 3, 2012). 

Trial court established a parenting schedule 
without identifying the legal principles applied 
or the factual basis, and thus the trial court 
failed to satisfy the rule’s mandate; no evidence 
to support a finding that either parent was 
better suited to have substantially more par- 
enting time than the other, and given this, and 
the fact that the General Assembly has estab- 
lished the aspirational goal for the courts to 
maximize each parent’s participation in the life 
of the child, the judgment was reversed and the 
case was remanded with instructions. Gooding 
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v. Gooding, 477 S.W.3d 774, 2015 Tenn. App. 
LEXIS 276 (Tenn. Ct. App. Apr. 29, 2015). 

Trial court did not abuse its discretion in 
designating a father the primary residential 
parent and in limiting the mother to supervised 
visitation because, although it was unclear 
which version of the statute the court used in 
making its child-custody determination, the 
court enumerated sufficient factual findings to 
support a conclusion that its holding was in the 
minor child’s best interest. Additionally, the 
evidence did not preponderate against the find- 
ing that the mother’s mental-health condition 
placed the child in persistent danger. In re 
M.M., —S.W.3d —, 2019 Tenn. App. LEXIS 295 
(Tenn. Ct. App. June 11, 2019). 

Trial court’s designation of a child’s father as 
the child’s primary residential parent was not 
an abuse of discretion because in determining 
that the father was better suited to function as 
the child’s primary residential parent, the trial 
court focused heavily on the mother’s alcohol- 
related arrests and other issues emanating 
from the mother’s drinking as well as the 
presence in the mother’s household of one of the 
youths who had previously engaged in inappro- 
priate sexual activity with the child. Brown v. 
Brown, — 8.W.3d —, 2020 Tenn. App. LEXIS 
421 (Tenn. Ct. App. Sept. 18, 2020). 

Trial court’s decision designating the mother 
as the children’s primary residential parent 
and adopting her proposed permanent parent- 
ing plan was affirmed; the trial court found that 
seven factors favored the mother and that the 
father failed to comply with a court order to 
undergo an examination or attend a parent 
education seminar, and the father did not show 
an abuse of discretion on the trial court’s part. 
Swick v. Swick, — S.W.3d —, 2021 Tenn. App. 
LEXIS 120 (Tenn. Ct. App. Feb. 25, 2021). 


3. Best Interests Analysis. 

The best interest rule trumps all other cus- 
tody principles, including the one generally 
disfavoring separation of siblings. Rice v. Rice, 
983 S.W.2d 680, 1998 Tenn. App. LEXIS 219 
(Tenn. Ct. App. 1998), review or rehearing de- 
nied, — S.W.3d —, 1999 Tenn. LEXIS 8 (Tenn. 
1999). 

If there has not been a material change in 
circumstances, the court is not required to 
make a best interest determination and must 
deny the request for a change of custody. Cau- 
dill v. Foley, 21 S.W.3d 203, 1999 Tenn. App. 
LEXIS 730 (Tenn. Ct. App. 1999). 

As the mother had deliberately interfered 
with the father’s visitation rights by interfering 
and monitoring the children’s telephone con- 
versations with their father and refusing to 
allow the children to speak with the father on 
the telephone, and by refusing to speak with 
the father, refusing to provide him with rel- 
evant information about the children, and mak- 
ing derogatory remarks about him in front of 
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the children, the state supreme court found 
that a material change in circumstances ex- 
isted that made a change in custody in the 
children’s best interests. Cranston v. Combs, 
106 S.W.3d 641, 2003 Tenn. LEXIS 540 (Tenn. 
2003). 

Because of the negative influence a father’s 
drinking had on his young son, the trial court 
did not err when it ordered the parents not to 
drink alcohol when they were in possession of 
their child, because having both parents ab- 
stain from drinking alcohol when in possession 
of their child was in the child’s best interest. 
Buckles v. Riggs, 106 S.W.3d 668, 2003 Tenn. 
App. LEXIS 24 (Tenn. Ct. App. 2003), appeal 
denied, — S.W.3d —, 2003 Tenn. LEXIS 474 
(Tenn. May 19, 20038). 

Court did not err in awarding primary custo- 
dial care to a father where he admitted his 
shortcomings and had been actively seeking 
outside assistance to improve his parenting 
skills, the separation of two siblings was in 
their best interests as one sibling exhibited 
aggressive behavior towards the other, and the 
parenting plan allowed for the children to 
spend every weekend together and granted 
both parents liberal visitation rights. Shofner v. 
Shofner, 181 S.W.3d 703, 2004 Tenn. App. 
LEXIS 865 (Tenn. Ct. App. 2004), rehearing 
denied, 181 S.W.3d 703, 2005 Tenn. App. LEXIS 
854 (Tenn. Ct. App. 2005), appeal denied, 
Shofner v. Kalisz, — S.W.3d —, 2005 Tenn. 
LEXIS 948 (Tenn. Oct. 24, 2005). 

Finding in favor of the mother in the parties’ 
dispute involving child support and custody 
was proper pursuant to T.C.A. § 36-6-106(a) 
because the supreme court, on review of the 
record, found no reason to alter the determina- 
tion concerning the bests interests of the chil- 
dren; it was determined that both parents were 
good parents and joint custody was in order, 
with the mother being the primary custodial 
parent. In re C.K.G., 173 S.W.3d 714, 2005 
Tenn. LEXIS 812 (Tenn. 2005). 

Court properly denied a father’s request to 
modify child custody where the court found 
that the parties remained “at war,” they had 
been in court 35 times over the child’s custody, 
the parties lacked a “cooperative spirit,” and 
therefore an award of joint custody was inap- 
propriate under the circumstances. Hooker v. 
Johnson (In re M.J.H.), 196 S.W.3d 731, 2005 
Tenn. App. LEXIS 787 (Tenn. Ct. App. 2005), 
appeal denied, In re M. J. H., —S.W.3d —, 2006 
Tenn. LEXIS 547 (Tenn. June 5, 2006). 

Court properly denied a father’s motion to 
modify child custody because the children’s 
best interests were served by remaining in the 
custody of the mother where the mother’s bipo- 
lar disorder posed no threat to the children, 
they thrived while in her custody and care, and 
if the father were awarded custody it was 
unlikely that the mother would ever have a 
decent relationship with any of the children 
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because of the father’s repeated attempts to 
thwart such a relationship. Kellett v. Stuart, 
206 S.W.3d 8, 2006 Tenn. App. LEXIS 212 
(Tenn. Ct. App. 2006), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 916 (Tenn. 2006). 

Change of child custody was in the child’s 
best interests, because the evidence showed 
that the mother intentionally interfered with 
the father’s visitation with his son, failed to 
adhere to the terms of the parenting plan, and 
was unwilling to encourage or facilitate a close 
and continuing relationship between the father 
and his son; the father was permitted to visit 
with his young son only at the house of the 
mother’s family or in the driveway, and they 
were basically forced to sit in the father’s truck 
or to play in the gravel driveway for the entire 
visitation period. In re T.C.D., 261 S.W.3d 734, 
2007 Tenn. App. LEXIS 802 (Tenn. Ct. an 
Dec. 27, 2007), appeal denied, — S.W.3d — 
2008 Tenn. LEXIS 457 (Tenn. June 23, 2008). 

Judgment naming grandparents as_ the 
guardians of a child was affirmed because the 
grandparents had priority pursuant to T.C.A. 
§ 34-2-103 as the deceased father left no valid 
will and the evidence on the best interest analy- 
sis under T.C.A. § 36-6-106 pointed to the 
grandparents remaining as the child’s guard- 
ians. In re R.D.M., 306 S.W.3d 731, 2009 Tenn. 
App. LEXIS 556 (Tenn. Ct. App. Aug. 18, 2009), 
appeal denied, In re Rory M., — S.W.3d —, 
2010 Tenn. LEXIS 338 (Tenn. Mar. 1, 2010). 

Evidence did not preponderate against a trial 
court’s findings that a child’s paternal grand- 
parents were fit, that they were capable of 
providing for the child financially, and that the 
child’s best interests would be served by grant- 
ing their petition to adopt her pursuant to 
T.C.A. § 36-1-120(a)(10), (11), (13); the best 
interests of the child were considered based on 
the statutory factors pursuant to T.C.A. § 36- 
6-106(a). In re Sidney J., 313 S.W.3d 772, 2010 
Tenn. LEXIS 433 (Tenn. May 10, 2010). 

In a dependency and neglect case, the finding 
that the child was dependent and neglected and 
that the child’s best interests were served by 
remaining in the custody of his maternal uncle 
and aunt was proper because the trial court set 
forth a 22-page judgment that clearly detailed 
its findings of fact and conclusions of law. The 
court determined both that the child was de- 
pendent and neglected and that it was in his 
best interest to remain in the custody of the 
aunt and uncle; the father’s arguments placed 
form over substance and ignored the over- 
whelming and articulated reasons for the trial 
court’s judgment, T.C.A..§ 36-6-106(a). In re 
Caleb L. C., 362 S.W.3d 581, 2011 Tenn. App. 
LEXIS 225 (Tenn. Ct. App. May 4, 2011), appeal 
denied, In re Caleb L.C., — S.W.3d —, 2011 
Tenn. LEXIS 789 (Tenn. Aug. 25, 2011). 

Trial court erred in adopting a mother’s pro- 
posed permanent parenting plan because the 
trial court focused almost entirely on the fa- 
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ther’s alleged need for the companionship of the 
child, rather than the issue of whether the 
child’s best interests were furthered by enroll- 
ing her in preschool, T.C.A. §§ 36-6-401 and 
36-6-404(b); there was no basis for the trial 
court to restrict the father’s parenting time so 
as to accommodate preschool. Rountree v. 
Rountree, 369 S.W.38d 122, 2012 Tenn. App. 
LEXIS 69 (Tenn. Ct. App. Feb. 1, 2012), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 355 
(Tenn. May 16, 2012). 

As the determination of the best interests of 
the children in a parental termination proceed- 
ing required consideration of a different set of 
factors than those that were considered in a 
prior custody and grandparent visitation pro- 
ceeding, the doctrine of collateral estoppel was 
inapplicable because the issues in the two cases 
were not identical. In re B. W., 397 S.W.3d 105, 
2013 Tenn. LEXIS 199 (Tenn. Feb. 21, 2013). 

Trial court properly found that modification 
of the residential parenting schedule to in- 
crease the father’s time with the children from 
85 days to 143 days was in the children’s best 
interest. The trial court preserved, to the extent 
possible, the original residential parenting 
schedule, and it also structured the schedule so 
that it reflected the way the father and the 
mother had already been cooperating with each 
other to afford the father additional time. Arm- 
brister v. Armbrister, 414 S.W.3d 685, 2013 
Tenn. LEXIS 782 (Tenn. Oct. 21, 2013). 

Trial court did not abuse its discretion by 
determining that a permanent parenting plan, 
which did not award a father any parenting 
time and conditioned any future parenting time 
on recommendations by the children’s thera- 
pists, was in the children’s best interests be- 
cause there was sufficient evidence of the fa- 
ther’s pattern of emotional abuse of the 
children, T.C.A. §§ 36-6-106(a), 36-6-404(b) 
(see now 36-6-106(a)), 36-6-406(a)(2); the father 
had a history of becoming verbally and physi- 
cally aggressive with the children. Beyer v. 
Beyer, 428 S.W.3d 59, 2013 Tenn. App. LEXIS 
229 (Tenn. Ct. App. Apr. 5, 2013), appeal de- 
nied, — S.W.3d —, 2013 Tenn. LEXIS 827 
(Tenn. Oct. 16, 2013). 

Appellate court erred by reversing a trial 
court’s custody decision because, while the tel- 
ephonic testimony of a school counselor inhib- 
ited a trial court’s ability to gauge her credibil- 
ity, the trial court was better-situated to gauge 
her credibility than the appellate court, and the 
trial court did not abuse its discretion in desig- 
nating the mother as the child’s primary resi- 
dential parent where it found that the best 
interests of the child outweighed his own pref- 
erence. Kelly v. Kelly, 445 S.W.3d 685, 2014 
Tenn. LEXIS 664 (Tenn. Sept. 10, 2014). 

Finding that the child had a genuine fear of 
his father was being emotionally scarred by 
enforcement of visitation provided a basis for 
limiting parenting time to therapeutic super- 
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vised visitation, but a remand was necessary 
because the order did not refer to T.C.A. § 36- 
6-301 or discuss T.C.A. § 36-6-106(a) factors. In 
re Jaxon W., — S.W.3d —, 2019 Tenn. App. 
LEXIS 87 (Tenn. Ct. App. Feb. 15, 2019). 

Trial court did not err by determining that 
modification of the residential schedule was in 
the best interest of the children because the 
court deferred to the trial court’s determination 
that the counselor’s testimony that reducing 
the father’s parenting time would harm the 
children was biased and lacked analytical cohe- 
sion. Burchfield v. Burchfield, — S.W.3d —, 
2019 Tenn. App. LEXIS 248 (Tenn. Ct. App. 
May 21, 2019). 

Trial court’s designation of the father as the 
primary residential parent was supported by 
the evidence when viewed in light of the best 
interest factors of this section because four of 
the facts weighed slightly in the father’s favor 
while only one factor weighed in the mother’s 
favor. In re Lennon R., — S.W.3d —, 2019 Tenn. 
App. LEXIS 256 (Tenn. Ct. App. May 23, 2019). 

In modifying the residential parenting sched- 
ule, there was insufficient evidence that the 
trial court performed an appropriate best inter- 
est analysis, as there was no indication that the 
best interest factors were given any serious 
consideration. Scot v. Scot, — S.W.3d —, 2019 
Tenn. App. LEXIS 278 (Tenn. Ct. App. May 31, 
2019). 

Trial court properly denied a father’s motion 
to dismiss the mother’s petition for modifica- 
tion of their parenting plan-to include a provi- 
sion, inter alia, precluding the father from any 
direct or indirect contact with the children- 
because the mother invoked the court’s subject 
matter jurisdiction when she filed her petition, 
the petition raised allegations that the children 
were abused and neglected, the father admin- 
istered excessive beatings on the children with 
various objects, and the court then considered 
the statutory factors to make the best interest 
determination. Massey v. Massey, — S.W.3d —, 
2020 Tenn. App. LEXIS 173 (Tenn. Ct. App. Apr. 
17, 2020). 

It was in the children’s best interests for the 
father to be the primary residential parent 
because the mother was livid with the father 
for notifying the police about the maternal 
grandfather’s sexual abuse of the daughter; the 
daughter was receiving the necessary counsel- 
ing while in the father’s care; the mother did 
not initially report the sexual abuse after the 
daughter made the disclosure, and she waited 
some time before considering counseling for the 
daughter; and the mother had shown an un- 
willingness or inability to encourage a continu- 
ing relationship between the children and the 
father, but the father ensured that the children 
had telephone contact with the mother. Gillam 
v. Ballew, — S.W.3d —, 2020 Tenn. App. LEXIS 
229 (Tenn. Ct. App. May 21, 2020). 
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Court’s ability to review the trial court’s 


| decision was hindered by the father’s failure to 


provide the court with transcripts of the mul- 
tiple hearings or a statement of the evidence 
presented; in the absence of a transcript or 
statement of the evidence, the court had to 
presume that there was sufficient evidence be- 
fore the trial court to support its custody modi- 
fication decision as related to the child’s best 
interest. Rawson v. Monroe, — $.W.3d —, 2020 
Tenn. App. LEXIS 286 (Tenn. Ct. App. June 24, 
2020). 

Trial court’s order did not specifically men- 
tion the best interest factors, but the findings 
and conclusions were sufficient to facilitate 
appellate review and contained the requisite 
best interest analysis; the trial court found that 
the mother had served as the primary residen- 
tial parent since the child was 26 months old, 
the father never completed the steps necessary 
to have more parenting time under that origi- 
nal plan, he was residentially unstable, and his 
actions, in part calling the police on the mother, 
were vindictive and malicious. Rawson v. Mon- 
roe, — S.W.3d —, 2020 Tenn. App. LEXIS 286 
(Tenn. Ct. App. June 24, 2020). 

It was readily apparent that the trial court 
did conduct a best interest analysis; the order 
spanned 13 pages and contained 96 separately 
numbered findings and conclusions, and the 
trial court specifically concluded that standard 
visitation was not in the child’s best interest. 
Rawson v. Monroe, — 8.W.3d —, 2020 Tenn. 
App. LEXIS 286 (Tenn. Ct. App. June 24, 2020). 

Residential parenting plan was affirmed as 
there was no error of law in the trial court’s 
application of the best interest factors; while 
the father challenged the trial court’s weighing 
of the factors relative to the fact that he did not 
learn he was the father of the child until she 
was 18 months old and his efforts to see the 
child had been frustrated by the mother, the 
record showed the father’s concerns were con- 
sidered and given substantial weight. In re 
Khrystchan D., — S.W.3d —, 2020 Tenn. App. 
LEXIS 297 (Tenn. Ct. App. June 26, 2020). 

Factor in subsection (a)(1) favored a mother, 
although not substantially, given that there 
really was no dispute that the father did have 
love and affection for the child; the father’s 
testimony was not specific with regard to his 
relationship with the child, it appeared he 
sometimes declined to spend time with the 
child when given the opportunity, and the 
mother testified without dispute that the child 
was sometimes distressed when returning to 
her care. Rajendran v. Rajendran, — S.W.3d —, 
2020 Tenn. App. LEXIS 413 (Tenn. Ct. App. 
Sept. 16, 2020). 

Evidence and the factors weighed in favor of 
awarding the mother more visitation than the 
father because his own motion to alter or 
amend illustrated that an equal parenting ar- 
rangement was not in the child’s best interest; 
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the request indicated that father wished to 
have control over that aspect of the child’s life 
when the child is in his custody, and was an 
admission that the joint parenting will create 
inconvenience for the parties due to the dis- 
tance between their respective homes. Rajen- 
dran v. Rajendran, — S.W.3d —, 2020 Tenn. 
App. LEXIS 413 (Tenn. Ct. App. Sept. 16, 2020). 

Factor in subsection (a)(10) weighed in favor 
of a mother because she had been the child’s 
primary caregiver for her entire life, and the 
evidence was far less convincing that the fa- 
ther’s life would not be subject to future up- 
heaval. Rajendran v. Rajendran, — S.W.3d —, 
2020 Tenn. App. LEXIS 413 (Tenn. Ct. App. 
Sept. 16, 2020). 

Factor in subsection (a)(1) favored a mother 
because her family frequently visited, and the 
child was quite close to them, but the father’s 
family was generally unable to visit; the 
mother also testified about the activities the 
child pursues in her care but the father offered 
no similar testimony. Rajendran v. Rajendran, 
— §$.W3d —, 2020 Tenn. App. LEXIS 413 
(Tenn. Ct. App. Sept. 16, 2020). 

Trial court properly reduced a father’s par- 
enting time because the matter was tried by 
consent, the trial court considered the statutory 
factors and made detailed, specific findings 
concerning various instances of emotional 
abuse that the father directed first at the 
mother and then at the child, the father did not 
demonstrate that the trial court exhibited a 
bias against him that undermined the trial 
court’s decision or necessitated a new trial, and 
the facts in the record strongly supported the 
trial court’s finding that it was not in the child’s 
best interest to have significant contact with 
the father where the father’s campaign of emo- 
tional abuse increasingly involved and affected 
the child due to his increased age. In re John B., 
— §.W.3d —, 2020 Tenn. App. LEXIS 454 
(Tenn. Ct. App. Oct. 15, 2020). 

Modification of the parenting schedule was in 
the child’s best interest given the testimony 
about schools and the parents’ inability to 
make a joint decision. Chambers v. Chambers, 
— §.W.3d —, 2021 Tenn. App. LEXIS 45 (Tenn. 
Ct. App. Feb. 6, 2021). 

Evidence did not preponderate against the 
juvenile court’s finding that it was in the grand- 
daughter’s best interest to remain in DCS cus- 
tody and with her foster parents because it 
showed that she was well-adjusted at the foster 
home and called the foster parents mother and 
father, the grandmother had a positive drug 
screen more than a year after the children’s 
removal, she failed to complete recommended 
treatment programs, and the granddaughter 
had been in her foster parents’ care for almost 
two and a half years without incident and had 
been attending school and therapy. In re Brilee 
E., — S.W.3d —, 2021 Tenn. App. LEXIS 163 
(Tenn. Ct. App. Apr. 20, 2021). 
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4. Continuity of Placement. 

Where both parents were fit to have custody 
of child, custody remained with the father due 
to the strong presumption in favor of continuity 
of placement that exists under Tennessee law. 
Placencia v. Placencia, 3 S.W.3d 497, 1999 
Tenn. App. LEXIS 232 (Tenn. Ct. App. 1999). 


5. Material Change of Circumstances. 

The material change of circumstances must 
occur after the entry of the order sought to be 
modified and the change cannot be one that was 
known or reasonably anticipated when the or- 
der was entered. Hoalcraft v. Smithson, 19 
S.W.3d 822, 1999 Tenn. App. LEXIS 825 (Tenn. 
Ct. App. 1999). 

The material change of circumstances must 
be a change in the child’s circumstances, not 
the circumstances of either or both of the par- 
ents. Hoalcraft v. Smithson, 19 S.W.3d 822, 
1999 Tenn. App. LEXIS 825 (Tenn. Ct. App. 
1999). 

A showing of risk of substantial harm is not 
essential to establishing a material change of 
circumstances in child custody modifications. 
Buckles v. Riggs, 106 S.W.3d 668, 2003 Tenn. 
App. LEXIS 24 (Tenn. Ct. App. 2003), appeal 
denied, — S.W.3d —, 2003 Tenn. LEXIS 474 
(Tenn. May 19, 2003). 

Court did not err by denying a father’s peti- 
tion for modification of child custody, where the 
father failed to prove a material change in 
circumstances, and the evidence did not pre- 
ponderate against that finding. Smith v. Smith, 
165 S.W.3d 279, 2004 Tenn. App. LEXIS 686 
(Tenn. Ct. App. 2004). 

Court properly denied a father’s motion to 
modify child custody where he failed to show 
that the mother’s hospitalization for bipolar 
disorder was a material change in circumstance 
as she was in the hospital for a shorter period of 
time than when she was hospitalized during 
the parties’ marriage. In addition, the trial 
court properly concluded that the children were 
thriving after moving to North Carolina with 
their mother, and any problems started only 
after the children began living with the father 
in Tennessee. Kellett v. Stuart, 206 S.W.3d 8, 
2006 Tenn. App. LEXIS 212 (Tenn. Ct. App. 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 916 (Tenn. 2006). 

Trial court erred in finding that a father’s 
remarriage and the fact that he had quit smok- 
ing marijuana were both material changes of 
circumstance and granting his petition to 
modify child custody under T.C.A. § 36-6- 
101(a)(2)(B), because the father’s drug use was 
not a factor at the time of the 2004 parenting 
plan; therefore, his marijuana cessation did not 
constitute a material change of circumstance. 
Caldwell v. Hill, 250 S.W.3d 865, 2007 Tenn. 
App. LEXIS 396 (Tenn. Ct. App. June 27, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
1066 (Tenn. Nov. 19, 2007). 


DOMESTIC RELATIONS 


774 


Trial court erred in granting a father’s peti- 
tion to modify child custody under T.C.A. § 36- 
6-101(a)(2)(B), because he presented no evi- 
dence regarding how his marriage and his 
decision to quit smoking marijuana affected his 
daughter; he failed to meet his burden of proof 
to establish that a material change of circum- 
stance occurred, and the trial court should not 
have moved past that threshold inquiry to 
consider whether a change in the parenting 
plan was in the child’s best interest. Caldwell v. 
Hill, 250 S.W.3d 865, 2007 Tenn. App. LEXIS 
396 (Tenn. Ct. App. June 27, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 1066 
(Tenn. Nov. 19, 2007). 

Trial court erred in finding that a father’s 
remarriage and the fact that he had quit smok- 
ing marijuana were both material changes of 
circumstance and granting his petition to 
modify a parenting plan under T.C.A. § 36-6- 
101(a)(2)(B); it was foreseeable that the father 
might have married his girlfriend, because he 
was living with her when he and the mother 
negotiated the terms of the 2004 parenting plan 
and it was not a sufficient material change of 
circumstance. Caldwell v. Hill, 250 S.W.3d 865, 
2007 Tenn. App. LEXIS 396 (Tenn. Ct. App. 
June 27, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 1066 (Tenn. Nov. 19, 2007). 

Mother’s marrying a man who admitted to a 
felony conviction for child abuse and a history 
of domestic violence constituted a chance in 
circumstances for modification of child custody, 
because there was evidence presented that the 
child had already been taught inappropriate 
conduct and language by his new stepfather 
that was clearly related to the stepfather’s 
criminal history. In re T.C.D., 261 S.W.3d 734, 
2007 Tenn. App. LEXIS 802 (Tenn. Ct. App. 
Dec. 27, 2007), appeal denied, — S.W.3d —, 
2008 Tenn. LEXIS 457 (Tenn. June 23, 2008). 

Trial court properly denied a father’s second 
petition to change custody as the children’s 
actual admission to private schools, the moth- 
er’s claimed refusal to discuss their attending 
private school, and the son’s stated preference 
as to which school he wanted to attend were not 
material changes of circumstances. Pippin v. 
Pippin, 277 S.W.3d 398, 2008 Tenn. App. LEXIS 
339 (Tenn. Ct. App. June 4, 2008), appeal de- 
nied, — S.W.3d —, 2008 Tenn. LEXIS 954 
(Tenn. Dec. 15, 2008). 


6. Burden of Proof. 

The party seeking a change in custody has 
the initial burden to show a material change of 
circumstances that affects the welfare of the 
child. Hoalcraft v. Smithson, 19 S.W.3d 822, 
1999 Tenn. App. LEXIS 825 (Tenn. Ct. App. 
1999). 

The burden remains on the moving party to 
show that he is comparatively more fit than the 
party with custody under the challenged cus- 
tody decree and to show that it would be in the 
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child’s best interest for the moving party to be 
the custodial parent. Hoalcraft v. Smithson, 19 
S.W.3d 822, 1999 Tenn. App. LEXIS 825 (Tenn. 
Ct. App. 1999). 


7. Factors. 

Trial court, which awarded the husband re- 
ceived 233 days of parenting time and the wife 
132 days, did not err in fashioning the parental 
schedule. The trial court found that the statu- 
tory factor involving the character and behav- 
ior of persons who reside in or frequent the 
home of a parent and interact with the children 
favored the husband, and the record supported 
this finding. April H. v. Scott H., — S.W.3d —, 
2019 Tenn. App. LEXIS 228 (Tenn. Ct. App. 
May 18, 2019). 

Juvenile court erred in designating a father 
as the primary residential parent and in adopt- 
ing his proposed parenting plan because, al- 
though the court was concerned with the child’s 
injuries while in the mother’s care, it failed to 
consider her performance of the majority of the 
parenting responsibilities, her status as the 
primary caregiver, the importance of continuity 
in the child’s life, and the length of time in 
which he had lived in a stable, satisfactory 
environment where the mother sought medical 
treatment when necessary, expressed remorse, 
and the parties had shared co-parenting time 
since the child’s birth without major incident. 
Deaton v. Williams, — S.W.3d —, 2020 Tenn. 
App. LEXIS 73 (Tenn. Ct. App. Feb. 21, 2020). 


8. Findings of Fact. 

Trial court’s permanent award of custody to 
the father was vacated because the trial court 
failed to make findings of fact concerning the 
mother’s allegations of spousal abuse. Nelson v. 
Nelson, 66 S.W.3d 896, 2001 Tenn. App. LEXIS 
788 (Tenn. Ct. App. 2001). 

Because it was undisputed that a Tennessee 
county circuit court, having acquired personal 
jurisdiction over the father, entered an order 
concluding that the mother was intentionally 
and wrongfully killed by the father, this evi- 
dence provided a sufficient factual predicate for 
the juvenile court’s conclusion that it had juris- 
diction to enter custody orders granting the 
maternal grandparents temporary custody over 
the two children. In re S.L.M., 207 S.W.3d 288, 
2006 Tenn. App. LEXIS 487 (Tenn. Ct. App. 
2006). 

Trial court did not err in designating the 
mother as primary residential parents given 
the father’s history of physical and psychologi- 
cal abuse toward the mother and psychological 
abuse toward child, a finding that the father 
was not likely to foster a relationship between 
the child and the mother, and the father’s 
pattern of manipulation, controlling and bully- 
ing of others in his life. Nelson v. Justice, — 
S.W.3d —, 2019 Tenn. App. LEXIS 35 (Tenn. Ct. 
App. Jan. 25, 2019), appeal denied, — S.W.3d 
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—, 2019 Tenn. LEXIS 480 (Tenn. Sept. 18, 
2019). 

Because the trial court, in naming the hus- 
band the primary residential parent, only con- 
sidered the stable environment offered by the 
husband in the marital home, and it did not 
enumerate or discuss the statutory factors of 
this section or the best interests of the children, 
and it made virtually no findings of fact regard- 
ing the abuse allegations against the husband 
as required, the court remanded to the trial 
court to make appropriate findings. Mangum v. 
Mangum, — S.W.3d —, 2019 Tenn. App. LEXIS 
192 (Tenn. Ct. App. Apr. 24, 2019). 

Because of the lack of findings by a trial court 
regarding the best interest of the child in the 
modification of an existing parenting plan, the 
appellate court vacated the order of the trial 
court and remanded the case for the trial court 
to make additional findings of fact. In re Mak- 
inna B., — S.W.3d —, 2019 Tenn. App. LEXIS 
285 (Tenn. Ct. App. June 6, 2019). 

Because the record did not contain required 
findings as to either the existence of a material 
change of circumstances or an analysis of the 
best interest of the child, the court remanded 
the matter to the trial court for failure to 
comply with Tenn. R. Civ. P. 52.01. Cantey v. 
Cantey, — S.W.3d —, 2019 Tenn. App. LEXIS 
342 (Tenn. Ct. App. July 9, 2019). 

Trial court’s order did not contain sufficient 
findings of fact and conclusions of law as to the 
best interest factors of this section, and there- 
fore the order denying the father equal time 
was vacated, because the trial court used a 
standardized form in which the only judicial 
analysis as to 14 factors was checking a box in 
favor of one parent or the other. The trial court 
chose to provide a factual analysis with regard 
to only one of the 15 factors but its findings 
were somewhat inconsistent and it did not 
state which testimony it credited. Nelvis v. 
Baptist, — S.W.3d —, 2019 Tenn. App. LEXIS 
524 (Tenn. Ct. App. Oct. 29, 2019). 

Trial court failed to elaborate the basis for its 
deviating from the parties’ agreed parenting 
plan before concluding that the parents could 
not jointly parent, and, more egregiously, was 
silent concerning the child’s best interest. 
Thus, the vacating of the trial court’s perma- 
nent parenting plan and remand for further 
findings were necessary because the trial 
court’s findings were not sufficient either to 
support its refusal to enter the parties’ pro- 
posed parenting plan, or to support the parent- 
ing plan arrived at by the trial court. Wright v. 
Wright, — S.W.3d —, 2020 Tenn. App. LEXIS 
99 (Tenn. Ct. App. Mar. 6, 2020). 


9. Improper Order. 

In a child custody case, there was no basis for 
the court’s order that the mother had to relo- 
cate to Tennessee with the parties’ child, be- 
cause the law was not designed to give the 
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courts the authority to dictate where divorced 
parents must live. Johnson v. Johnson, 165 
S.W.3d 640, 2004 Tenn. App. LEXIS 733 (Tenn. 
Ct. App. 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 503 (Tenn. May 23, 2005). 

Court erred by awarding joint child custody, 
because it was undisputed that the husband’s 
psychological problems negatively impacted 
the child, the husband sometimes physically hit 
the wife in the presence of the child, the court’s 
opinion failed to follow the statutory impera- 
tive to prioritize the best interest of the child 
ahead of the parents’ interests, and it effec- 
tively rejected, without adequate evidentiary 
support for doing so, the duly submitted report 
of the court’s own expert; there was consider- 
able evidence of a stronger relationship be- 
tween the wife and the child than between the 
husband and the child. Burden v. Burden, 250 
S.W.3d 899, 2007 Tenn. App. LEXIS 611 (Tenn. 
Ct. App. Sept. 26, 2007), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 133 (Tenn. Feb. 
25, 2008). 


10. Illustrative Cases. 

Dismissal of maternal grandparents’ com- 
plaint was appropriate because, although the 
grandparents were allowed to intervene when a 
parent surrendered parental rights to the par- 
ent’s minor child to adoptive parents, the 
grandparents failed to present clear and con- 
vincing evidence that the child’s best interest 
was served by taking the child away from the 
adoptive parents. In re R.S.M., 466 S.W.3d 766, 
2015 Tenn. App. LEXIS 93 (Tenn. Ct. App. Feb. 
27, 2015), appeal denied, In re Rebecca M., — 
S.W.3d —, 2015 Tenn. LEXIS 479 (Tenn. June 
11,2015): 

Trial court had not based its decision to 
designate the father as the primary residential 
parent solely on the fact that the mother en- 
gaged in an extramarital affair where her deci- 
sion to expose the child to her relationship with 
another man while she was still married to the 
father, coupled with her dishonesty throughout 
the litigation, tipped the scales against her, and 
the evidence showed that the father was loving, 
devoted, and encouraged the child’s relation- 
ship with the mother. Stokes v. Stokes, — 
S.W.3d —, 2019 Tenn. App. LEXIS 118 (Tenn. 
Ct. App. Mar. 7, 2019). 

Trial court did not abuse its discretion by 
reducing and restricting a father’s parenting 
time because, in addition to the father’s past 
failure to exercise parenting time, a stepsister’s 
unfortunate drug dependency and the step- 
mother’s combustible temper constituted a sub- 
stantial threat to the child’s welfare justifying 
the restrictive provisions in the parenting plan 
both as to the fashioning of the residential 
parenting schedule and as to the exclusion of 
the stepmother and stepsister from the father’s 
parenting time. Iveson v. Iveson, — S.W.3d —, 
2019 Tenn. App. LEXIS 1380 (Tenn. Ct. App. 
Mar. 18, 2019). 
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Although the trial court indicated which 
T.C.A. § 36-6-106 factors favored each parent, 
remand was required because the trial court 
provided no factual basis whatsoever for its 
decision, as to each individual factor or as to its 
overall decision to name the father as primary 
residential parent. Grissom v. Grissom, 586 
S.W.3d 387, 2019 Tenn. App. LEXIS 240 (Tenn. 
Ct. App. May 17, 2019). 

Trial court did not abuse its discretion by 
ordering that the father have visitation with 
the parties’ children during the school every 
other weekend because in their agreed order 
the parties adopted the same schedule as the 
one ordered by the trial court, by so agreeing 
the father indicated that he believed those 
provisions to be in the children’s best interest, 
and he admitted that he only decided to fight 
for school-year 50/50 custody upon learning 
that he would have to pay more in child sup- 
port. Wightman v. Wightman, — S.W.3d —, 
2019 Tenn. App. LEXIS 247 (Tenn. Ct. App. 
May 21, 2019). 

Trial court did not abuse its discretion in 
awarding the father a disproportionate amount 
of school-free days with the child given the 
parties’ locations, the father in Texas and the 
mother in New Jersey, because it was the only 
way to facilitate the father’s participation in 
the child’s life. Mitra v. Irigreddy, — S.W.3d —, 
2019 Tenn. App. LEXIS 265 (Tenn. Ct. App. 
May 29, 2019). 

Trial court made sufficient findings of fact to 
support its conclusion that guardianship 
should be placed with the paternal grandpar- 
ents because it recognized that the maternal 
grandmother and the child loved each other, 
but it found that the child was more stable and 
performed better at school and home during 
times that the child was not exposed to the 
grandmother. The trial court also agreed with 
the recommendation that the child not visit the 
grandmother due to her maladaptive behaviors 
and the psychological harm that has occurred 
to the child during times of visitation. In re 
Alexis S., — S.W.3d —, 2019 Tenn. App. LEXIS 
526 (Tenn. Ct. App. Oct. 29, 2019). 

Trial court did not err in awarding the hus- 
band equal parenting time because an award of 
parenting time did not need to be equal but 
needed to be in the child’s best interest and the 
parents lived an hour apart, the wife had been 
the child’s primary caregiver, and continuity 
and stability was important to the four-year-old 
child. Poole v. Kinslow, — S.W.3d —, 2019 Tenn. 
App. LEXIS 539 (Tenn. Ct. App. Nov. 5, 2019). 

Trial court did not err in designating the 
mother as the primary residential parent of the 
minor child after determining which factors 
favored the mother, that the mother had been 
the child’s full-time, primary caregiver and the 
mother had a great deal of family in Washing- 
ton where the mother was relocating, and 
which favored the father, that the mother had 
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been trying to keep the dad out of the child’s 
life. Singer v. Singer, — S.W.3d —, 2020 Tenn. 
App. LEXIS 148 (Tenn. Ct. App. Apr. 9, 2020). 

Trial court considered the relevant factors 
before crafting a residential schedule to accom- 
modate the unique circumstances of the case; 
while each parent exhibited concerning behav- 
ior and would likely benefit from regular coun- 
seling, each parent enjoyed a loving relation- 
ship with the children and were capable of 
caring for them on a regular basis, and limiting 
the mother’s parenting time as suggested by 
the father and children would not allow her the 
maximum participation possible with the chil- 
dren, which would benefit them. Turk v. Turk, 
— §.W.3d —, 2020 Tenn. App. LEXIS 285 
(Tenn. Ct. App. June 24, 2020). 

Trial court did not err by failing to maximize 
the mother’s parenting time because the 
mother would be able to resume visitation with 
the child in her home once she completed a full 
psychological examination and parenting as- 
sessment, and allowed the Tennessee Depart- 
ment of Children’s Services, the guardian ad 
litem, and any other provider agencies to visit 
her home to assess its suitability. Gider v. 
Hubbell, — S.W.3d —, 2020 Tenn. App. LEXIS 
303 (Tenn. Ct. App. July 1, 2020). 

Ex-wife was properly designated the primary 
residential parent, despite the fact that the 
children would have to change schools, because, 
for most of the marriage, the ex-husband spent 
only 30-40% of each year at home as he toured 
heavily with his band and for his songwriting 
career; the wife had been the primary caregiver 
for the children since they were born; she took 
them to almost all of their medical appoint- 
ments; she took them to and from their extra- 
curricular activities and procured the neces- 
sary equipment for those activities; she 
participated at the children’s school; and, al- 
though the husband began spending more time 
at home, he still spent about 50% of the year 
traveling, and his travel schedule often 
changed with little notice. Griffin v. Griffin, — 
S.W.3d —, 2020 Tenn. App. LEXIS 371 (Tenn. 
Ct. App. Aug. 19, 2020). 


11. Permanent Parenting Plan. 

Trial court erred by awarding the mother 
only every other weekend with the child be- 
cause the mere fact that the parties lived in 
different counties is an insufficient reason to 
justify such a drastic limitation on the mother’s 
parenting time. The record showed that the 
mother had historically been the child’s pri- 
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mary caretaker, the child was bonded with the 
mother and with her half-sister who resided 
with the mother, and the testimony demon- 
strated that neither party was burdened by the 
exchange location or the drive. In re Lennon R.., 
— §.W.3d —, 2019 Tenn. App. LEXIS 256 
(Tenn. Ct. App. May 238, 2019). 

Trial court erred in failing to conduct a best 
interest analysis or make a finding that the 
permanent parenting plan it was ordering was 
in the child’s best interest at the time and the 
prior best interest finding, made when the 
temporary parenting plan was ordered, was not 
sufficient to satisfy the court’s obligations at 
the time it made the permanent plan. Ash v. 
Ash, — 8.W.3d —, 2019 Tenn. App. LEXIS 437 
(Tenn. Ct. App. Sept. 6, 2019). 

Trial court did not abuse its discretion in 
formulating a parenting plan where it con- 
ducted a thorough and unbiased assessment of 
the evidence, its findings were supported by the 
evidence, and it weighed the appropriate fac- 
tors in concluding that the children should be 
with the wife during the school year. Sullivan v. 
Sullivan, — S.W.3d —, 2019 Tenn. App. LEXIS 
492 (Tenn. Ct. App. Oct. 4, 2019). 

In light of the evidence in the record of a 
husband’s abusive behavior and lack of concern 
for the financial, emotional, and physical safety 
of the children and the wife, there was no abuse 
of discretion in the trial court’s decision to 
include the language in the parenting plan 
ordering that the husband would have no 
physical contact or video calls or to give out his 
children’s contact information; the trial court 
considered the best interest factors. Sekik v. 
Abdelnabi, — S.W.38d —, 2020 Tenn. App. 
LEXIS 516 (Tenn. Ct. App. Nov. 18, 2020), 
vacated, — S.W.3d —, 2021 Tenn. App. LEXIS 
11 (Tenn. Ct. App. Jan. 12, 2021), substituted 
opinion, — S.W.3d —, 2021 Tenn. App. LEXIS 
10 (Tenn. Ct. App. Jan. 13, 2021). 

Trial court did not abuse its discretion in 
determining a permanent parenting plan that 
designated the mother as the primary residen- 
tial parent and allowed the mother to relocate 
to Mississippi because the mother’s relocation 
to Mississippi was in the children’s best inter- 
ests as the mother had been the children’s 
primary caregiver and the mother’s potential 
rearing of the children in Mississippi came with 
greater employment prospects and the opportu- 
nity for the children to be around the mother’s 
family and a larger support system. Lindsley v. 
Lindsley, — S.W.3d —, 2020 Tenn. App. LEXIS 
542 (Tenn. Ct. App. Nov. 30, 2020). 


36-6-107. Mediation in cases involving domestic abuse. 


(a) In any proceeding concerning the custody of a child, if an order of 
protection issued in or recognized by this state is in effect or if there is a court 
finding of domestic abuse or any criminal conviction involving domestic abuse 
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within the marriage that is the subject of the proceeding for divorce or separate 
support and maintenance, the court may order mediation or refer either party 
to mediation only if: 

(1) Mediation is agreed to by the victim of the alleged domestic or family 
violence; 

(2) Mediation is provided by a certified mediator who is trained in 
domestic and family violence in a specialized manner that protects the safety 
of the victim; and 

(3) The victim is permitted to have in attendance at mediation a support- 
ing person of the victim’s choice, including, but not limited to, an attorney or 
advocate. No victim may provide monetary compensation to a nonattorney 
advocate for attendance at mediation. 

(b) Where the court makes findings of child abuse or child sexual abuse 
under former § 36-6-106(a)(8), the court may only award visitation under 
circumstances that guarantee the safety of the child. In order to guarantee the 
safety of the child, the court may order: 

(1) That all visits be supervised by a responsible adult or agency, the costs 
to be primarily borne by the perpetrating parent; 

(2) That the perpetrating parent attend and complete a program of 
counseling or other intervention as a precondition to visitation; 

(3) That overnight visitation be prohibited until such time that the 
perpetrating parent has completed court ordered counseling or intervention, 
or otherwise demonstrated a change in circumstances that guarantees the 
safety of the child; 

(4) That the address of the child and the nonperpetrating parent be kept 
confidential; and 

(5) Any other conditions the court deems necessary and proper to guar- 
antee the safety of the child. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Bridge Over Troubled 
Water: Changing the Custody Laws in Tennes- 
see, 27 U. Mem. L. Rev. 769 (1997). 

Family Mediation in Tennessee (Judge Mari- 
etta Shipley), 26 U. Mem. L. Rev. 1085 (1996). 


History. 
Acts 1997, ch. 350, :§. 2;. 1998, ich. 1095, §. 4. 


Compiler’s Notes. 

Section 36-6-106(a), referred to in this sec- 
tion, was rewritten by Acts 2014 ch. 617, § 4, 
effective July 1, 2014. There are no current 
provisions comparable to subdivision (a)(8) in 
this section as rewritten. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


NOTES TO DECISIONS 


1. Best Interests Analysis. prior custody and grandparent visitation pro- 


As the determination of the best interests of 
the children in a parental termination proceed- 
ing required consideration of a different set of 
factors than those that were considered in a 
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ceeding, the doctrine of collateral estoppel was 
inapplicable because the issues in the two cases 
were not identical. In re B. W., 397 S.W.3d 105, 
2013 Tenn. LEXIS 199 (Tenn. Feb. 21, 2018). 


(a) After custody or co-parenting has been established by the entry of a 
permanent parenting plan or final order, if a parent who is spending intervals 
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of time with a child desires to relocate outside the state or more than fifty (50) 
miles from the other parent within the state, the relocating parent shall send 
a notice to the other parent at the other parent’s last known address by 
registered or certified mail. Unless excused by the court for exigent circum- 
stances, the notice shall be mailed not later than sixty (60) days prior to the 
move. The notice shall contain the following: 
(1) Statement of intent to move; 
(2) Location of proposed new residence; 
(3) Reasons for proposed relocation; and 
(4) Statement that absent agreement between the parents or an objection 
by the nonrelocating parent within thirty (30) days of the date notice is sent 
by registered or certified mail in accordance with this subsection (a), the 
relocating parent will be permitted to do so by law. 

(b) Absent agreement by the parents on a new visitation schedule within 
thirty (30) days of the notice or upon a timely objection in response to the 
notice, the relocating parent shall file a petition seeking approval of the 
relocation. The nonrelocating parent has thirty (30) days to file a response in 
opposition to the petition. In the event no response in opposition is filed within 
thirty (30) days, the parent proposing to relocate with the child shall be 
permitted to do so. 

(c)(1) If a petition in opposition to relocation is filed, the court shall 

determine whether relocation is in the best interest of the minor child. 

(2) In determining whether relocation is in the best interest of the minor 
child, the court shall consider the following factors: 

(A) The nature, quality, extent of involvement, and duration of the 
child’s relationship with the parent proposing to relocate and with the 
nonrelocating parent, siblings, and other significant persons in the child’s 
life; 

(B) The age, developmental stage, needs of the child, and the likely 
impact the relocation will have on the child’s physical, educational, and 
emotional development, taking into consideration any special needs of the 
child; 

(C) The feasibility of preserving the relationship between the non- 
relocating parent and the child through suitable visitation arrangements, 
considering the logistics and financial circumstances of the parties; 

(D) The child’s preference, if the child is twelve (12) years of age or 
older. The court may hear the preference of a younger child upon request. 
The preference of older children should normally be given greater weight 
than those of younger children; 

(EZ) Whether there is an established pattern of conduct of the relocating 
parent, either to promote or thwart the relationship of the child and the 
nonrelocating parent; 

(F) Whether the relocation of the child will enhance the general quality 
of life for both the relocating parent and the child, including, but not 
limited to, financial or emotional benefit or educational opportunity; 

(G) The reasons of each parent for seeking or opposing the relocation; 
and 

(H) Any other factor affecting the best interest of the child, including 
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those enumerated in § 36-6-106(a). 

(3) If, upon consideration of factors in subdivision (c)(2), the court finds 
that relocation is in the best interest of the minor child, the court shall 
modify the permanent parenting plan as needed to account for the distance 
between the nonrelocating parent and the relocating parent. 

(4) Ifthe court finds that relocation is not in the best interest of the minor 
child, the court shall deny the petition for approval and, utilizing the factors 
provided in § 36-6-106(a), enter a modified permanent parenting plan that 
shall become effective only if the parent proposing to relocate elects to do so 
despite the court’s decision denying the parent’s petition for approval. 

(d) In fashioning a modified parenting plan under subdivisions (c)(3) and 
(4), the court shall consider and utilize available alternative arrangements to 
foster and continue the child’s relationship with and access to the other parent. 
The court shall also assess the costs of transporting the child for visitation, and 
determine whether a deviation from the child support guidelines should be 
considered in light of all factors, including, but not limited to, additional costs 
incurred for transporting the child for visitation. 

(e) Nothing in this section shall prohibit either parent from petitioning the 
court at any time to address issues other than a change of custody related to 
the move, including, but not limited to, visitation. 

(f) Either parent in a parental relocation matter may recover reasonable 
attorney fees and other litigation expenses from the other parent in the 
discretion of the court. : 

(g) The procedure and best interest standard of this section shall also apply 
to a parent who is subject to an injunction pursuant to § 36-6-116(a)(4) or 
§ 36-4-106(d)(1)(E). 


History. For the Preamble to the act concerning do- 
Acts 1998, ch. 910, § 1; 2007, ch. 187, § 7; mestic relations, please refer to Acts 2014, ch. 

2013, chi 352.8. 12014) chuGl79$8 .5,620165 25617. . 

ch. 734, § 2; 2016, ch. 814, § 1; 2018, ch. 853, 


§§ 1, 2. Cross-References. 
: Certified mail in lieu of registered mail, § 1- 
Compiler’s Notes. 3-111. 


Acts 2018, ch. 352, § 2 provided that the act, 
which amended this section, shall only apply to 
relocations occurring on or after July 1, 2013. 


NOTES TO DECISIONS 


Analysis 15. Presumption. 
1. Constitutionality. 1. Constitutionality. 
2. Construction. This section is remedial in nature and does 
3. Application. not impair any vested right; thus, its retrospec- 
4. Procedure. tive application is not prohibited by Tenn. 
5. Evidence. Const., Art. I, § 20. Caudill v. Foley, 21 S.W.3d 
6. Material Change of Circumstances. 203, 1999 Tenn. App. LEXIS 730 (Tenn. Ct. 
7. Best Interests. App. 1999). 
8. Child’s Wishes. T.C.A. § 36-6-108(c), (d), and (e) of this sec- 
9. Motive for Objection to Relocation. tion do not violate the separation of powers 
10. Custody Change Based on Relocation. doctrine contained in Tenn. Const., Art. II, §§ 1 
11. Denial of Request to Move Improper. and 2 and Art. VI., § 1. Caudill v. Foley, 21 
12. Improper Order. S.W.3d 2038, 1999 Tenn. App. LEXIS 730 (Tenn. 
13. Attorney’s Fees. Ct. App. 1999). 


14. Illustrative Cases. This section is not unconstitutional under the 


} 


} 
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equal protection clause contained in Tenn. 
Const., Art. XI, § 8 because the state’s interest 
in protecting the best interests of the child is a 
reasonable basis for the legislative classifica- 
tion contained in T.C.A. § 36-6-108(c) and (d) 
and the preference that these provisions give to 
the parent spending the greater amount of time 
with the child. Caudill v. Foley, 21 S.W.3d 208, 
1999 Tenn. App. LEXIS 730 (Tenn. Ct. App. 
1999). 

It would be a violation of the parent’s consti- 
tutional rights if the parent were denied day in 
court on either the other parent’s petition to 
modify or the original petition to relocate the 
children. Placencia v. Placencia, 48 S.W.3d 732, 
2000 Tenn. App. LEXIS 824 (Tenn. Ct. App. 
2000). 


2. Construction. 

Supreme Court of Tennessee overrules Web- 
ster v. Webster, 2006 Tenn. App. LEXIS 
685(Tenn. Ct. App. Oct. 24, 2006), insofar as it 
interpreted the term reasonable purpose in 
T.C.A. § 36-6-108 to mean a significant pur- 
pose, substantial when weighed against the 
gravity of the loss of the non-custodial parent’s 
ability to participate fully in their children’s 
lives in a more meaningful way. The term 
reasonable purpose should be given its ordi- 
nary meaning. Aragon v. Aragon, 513 S.W.3d 
447, 2017 Tenn. LEXIS 159 (Tenn. Mar. 16, 
2017). 

As for how to calculate a distance more than 
50 miles from the other parent within the state, 
T.C.A. § 36-6-108, such distance may be estab- 
lished by proof of radial mileage. Such distance 
may also be established by proof of driving 
distance that is fifty or fewer miles. Chambers 
v. Chambers, — S.W.3d —, 2021 Tenn. App. 
LEXIS 45 (Tenn. Ct. App. Feb. 6, 2021). 


3. Application. 

Two subsections speak of the time parents 
are or are not “actually spending” with the 
child; because the father was actually spending 
substantially more time with the child than the 
mother, the standards for relocation set forth in 
the fourth subsection applied. Aragon v. Ara- 
gon, — S.W.3d —, 2015 Tenn. App. LEXIS 947 
(Tenn. Ct. App. Nov. 30, 2015), rev'd, 513 
S.W.3d 447, 2017 Tenn. LEXIS 159 (Tenn. Mar. 
26,2017)... 

Because relocation would not have been ap- 
propriate as measured by the factors applicable 
at the time the decision was made, consider- 
ation of other factors was pretermitted. Aragon 
v. Aragon, — S.W.3d —, 2015 Tenn. App. LEXIS 
947 (Tenn. Ct. App. Nov. 30, 2015), rev'd, 513 
S.W.3d 447, 2017 Tenn. LEXIS 159 (Tenn. Mar. 
16, 2017). 

Father’s claim that the trial court erred in 
designating the mother as primary residential 
parent and allowing her to relocate without 
making a determination in accordance with the 
relocation statute lacked merit because the 
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relocation was inapplicable since the determi- 
nation at issue was an initial custody determi- 
nation governed by T.C.A. § 36-6-106(a). 
Singer v. Singer, — S.W.3d —, 2020 Tenn. App. 
LEXIS 148 (Tenn. Ct. App. Apr. 9, 2020). 

Trial court’s finding that a mother moved 
more than 50 miles from the father was re- 
versed as she had introduced a Google Map 
showing that the radial distance between the 
father’s address and her new address was 39.04 
miles and there was a 49-mile driving route 
between the two. Chambers v. Chambers, — 
S.W.3d —, 2021 Tenn. App. LEXIS 45 (Tenn. Ct. 
App. Feb. 6, 2021). 


4, Procedure. 

It was clear that the trial court, having found 
that the father’s proposed relocation did not 
have a reasonable purpose, correctly considered 
the factors and implicitly determined that relo- 
cation was not in the child’s best interest, and 
thus the father’s petition was denied in accor- 
dance with the procedure set forth in the relo- 
cation statute. Aragon v. Aragon, — S.W.3d —, 
2015 Tenn. App. LEXIS 947 (Tenn. Ct. App. 
Nov. 30, 2015), rev’d, 513 S.W.3d 447, 2017 
Tenn. LEXIS 159 (Tenn. Mar. 16, 2017). 

Father failed to prove that he sent the 
mother notice of the relocation, and the court of 
appeals did not consider the contents of a 
sealed envelope that was made an exhibit at 
trial because the evidence did not concern 
something that occurred after judgment and 
thus, would not properly be considered a post- 
judgment fact. McDonough v. McDonough, 499 
S.W.3d 401, 2016 Tenn. App. LEXIS 368 (Tenn. 
Ct. App. May 26, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 689 (Tenn. Sept. 
23, 2016). 

Trial court did not err in determining that a 
mother’s petition in opposition to the father’s 
relocation was filed timely because the father 
failed to meet his burden to prove his full 
compliance with the notice requirement of the 
statute; because the father failed to prove that 
he sent the mother notice of the relocation 
pursuant to, and in full compliance with, the 
statute the thirty-day response period never 
was triggered. McDonough v. McDonough, 499 
S.W.3d 401, 2016 Tenn. App. LEXIS 368 (Tenn. 
Ct. App. May 26, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 689 (Tenn. Sept. 
23, 2016). 


5. Evidence. 

There were nursing positions available in 
Tennessee, which the father chose not to pur- 
sue, and he had a strong support network in the 
Clarksville area; given the nature of the trial 
court inquiry and the facts presented, the fact 
that the mother did not introduce evidence of 
pay rates for nursing positions in the Clarks- 
ville area, standing alone, was not determina- 
tive of the issue. Aragon v. Aragon, — S.W.3d 
—, 2015 Tenn. App. LEXIS 947 (Tenn. Ct. App. 
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Nov. 30, 2015), rev'd, 513 S.W.3d 447, 2017 
Tenn. LEXIS 159 (Tenn. Mar. 16, 2017). 


6. Material Change of Circumstances. 

Where there was a material change in cir- 
cumstances relating to a residential parenting 
plan due to a mother’s permissible relocation 
under T.C.A. § 36-6-108, a trial court erred by 
re-examining the comparative fitness of the 
parents under T.C.A. § 36-6-101(a)(2)(B), (C) 
since there was no material change on that 
issue, and the mother could not have been 
penalized for her relocation or for her sexual 
orientation; moreover, since the father failed to 
submit a proposed parenting plan, and the 
mother’s proposal addressed the concerns that 
gave rise to the need for a modification, it was 
adopted. Massey-Holt v. Holt, 255 S.W.3d 603, 
2007 Tenn. App. LEXIS 668 (Tenn. Ct. App. Oct. 
31, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 309 (Tenn. Apr. 14, 2008). 


7. Best Interests. 

Evidence did not preponderate against the 
determination that relocation was not in the 
child’s best interest; four factors favored the 
mother, six factors favored neither party, one 
was inapplicable, and the mother cited evi- 
dence that supported certain factors while the 
father did not cite to anything that preponder- 
ated against the findings. Aragon v. Aragon, — 
S.W.3d —, 2015 Tenn. App. LEXIS 947 (Tenn. 
Ct. App. Nov. 30, 2015), rev'd, 513 S.W.3d 447, 
2017 Tenn. LEXIS 159 (Tenn. Mar. 16, 2017). 


8. Child’s Wishes. 

In a case where a mother sought relocation 
due to employment, a trial court allowed testi- 
mony from a six-year-old minor child about his 
wishes to remain with the father; however, this 
was just one factor considered by the court. 
Watson v. Watson, 196 S.W.3d 695, 2005 Tenn. 
App. LEXIS 525 (Tenn. Ct. App. 2005). 


9. Motive for Objection to Relocation. 

Trial court’s finding of vindictiveness was 
reversed where it appeared to have been based 
solely on its conclusion that the mother disliked 
the father’s new wife. Caudill v. Foley, 21 
S.W.3d 203, 1999 Tenn. App. LEXIS 730 (Tenn. 
Ct. App. 1999). 

Trial court did not err when it found that the 
mother’s proposed relocation had a reasonable 
purpose; the mother’s husband received a sig- 
nificant salary increase at a stable, growing 
company and there would be opportunities for 
career advancement, plus the job the mother 
was offered paid more than the job she cur- 
rently had. Kephart v. Kephart, 520 S.W.3d 
563, 2016 Tenn. App. LEXIS 796 (Tenn. Ct. 
App. Oct. 26, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 98 (Tenn. Feb. 15, 2017). 

Evidence supported the trial court’s finding 
that the mother’s motive for relocating was not 
vindictive; she and her husband offered to help 
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the father move and maintain contact with the 
children, plus if they intended to relocate in 
order to prevent the father from visiting his 
children, it seemed unlikely that the husband 
would purchase a house only two blocks away 
from where the father lived just months before 
relocation was considered. Kephart v. Kephart, 
520 S.W.3d 563, 2016 Tenn. App. LEXIS 796 
(Tenn. Ct. App. Oct. 26, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 98 (Tenn. Feb. 15, 
2017). 


10. Custody Change Based on Relocation. 

To determine whether the parties in a relo- 
cation case are spending substantially equal 
intervals of time with their child, the “time 
actually spent” with each parent should be 
computed in units of a day; the number of days 
to be credited to each parent should be based 
upon an examination of the residential sched- 
ule, additional time not reflected in the residen- 
tial schedule, and adjustments for any viola- 
tions to the residential schedule. Kawatra v. 
Kawatra, 182 S.W.3d 800, 2005 Tenn. LEXIS 
1052 (Tenn. 2005). 

To allocate a day for which both parents 
claim credit for spending with the child, the 
trial court should examine the hours that each 
parent actually spent with the child on that 
day, the activities in which each parent partici- 
pated with the child, the resources that each 
parent expended on the child’s behalf, and any 
other factor that the trial court considers to be 
relevant. Kawatra v. Kawatra, 182 S.W.3d 800, 
2005 Tenn. LEXIS 1052 (Tenn. 2005). 

After the parties’ divorce, the mother was 
named primary residential custodian and she > 
was spending a greater amount of time with the 
child; the court allowed her to relocate to Cali- 
fornia with the child, and the relocation had a 
reasonable purpose and would not result in 
specific and serious harm to the child. Kawatra 
v. Kawatra, 182 S.W.3d 800, 2005 Tenn. LEXIS ~ 
1052 (Tenn. 2005). 

Where the mother petitioned to relocate to 
California with her child, the trial court calcu- 
lated the time the parties spent with the child; 
the trial court erred in relying solely upon an 
hourly unit of time and in excluding the time 
the child spent in school from the total parent- 
ing time. Kawatra v. Kawatra, 182 S.W.3d 800, 
2005 Tenn. LEXIS 1052 (Tenn. 2005). 

Judgment which granted the mother’s re- 
quest to relocate was affirmed where: (1) The 
mother was only moving about 60 miles to be 
near her mother and other relatives who have 
lived in Hopkinsville for some time; and (2) 
Although the mother’s timing concerning the 
father’s resignation and her decision to relocate 
was slightly suspicious, it was not enough to 
give rise to an inference of vindictiveness or 
preponderate against the trial court’s findings. 
Hudson v. Hudson, — S.W.3d —, 2009 Tenn. 
App. LEXIS 749 (Tenn. Ct. App. Nov. 3, 2009), 
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rehearing denied, Hudson v. Larson, — S.W.3d 
—, 2009 Tenn. App. LEXIS 762 (Tenn. Ct. App. 
Nov. 5, 2009), appeal dismissed, 328 S.W.3d 
863, 2010 Tenn. LEXIS 1152 (Tenn. Dec. 17, 
2010). 

Where the parents are not spending substan- 
tially equal periods of time with their child, the 
parent seeking to relocate must notify the other 
parent of the intent to relocate and state his or 
her reasons for the proposed relocation. Former 
T.C.A. § 36-6-108(a)(3) (amended 2013). The 
burden then falls to the parent opposing the 
move to file a petition and prove one of the 
enumerated grounds. Former T.C.A. § 36-6- 
108(d)(1)(A) (amended 2013). If this burden of 
proof is carried, the trial court may consider the 
best interest of the child and decide whether to 
permit the relocation. T.C.A. § 36-6-108(e). If 
this burden of proof is not carried, the trial 
court is obliged to grant permission for the 
relocation. T.C.A. § 36-6-108(d)(1). Aragon v. 
Aragon, 513 8.W.3d 447, 2017 Tenn. LEXIS 159 
(Tenn. Mar. 16, 2017). 

Under the natural and ordinary meaning of 
the term reasonable purpose, a father had 
stated a reasonable purpose for relocating to 
Arizona with the parties’ child where he had 
secured an advantageous job there, he and the 
child would be living near and have the support 
of both parties’ extended family, and the mother 
presented virtually no evidence that the fa- 
ther’s purpose for the proposed relocation was 
not a reasonable one. Aragon v. Aragon, 513 
S.W.3d 447, 2017 Tenn. LEXIS 159 (Tenn. Mar. 
16, 2017). 


11. Denial of Request to Move Improper. 

Denial of the mother’s request to relocate 
with her children to Knoxville was improper 
because, although allowing the mother to move 
with the children would require the children to 
adapt to new teammates and new friends, the 
children were well-adjusted and fully equipped 
to deal with this adjustment. Moreover, the 
father failed to establish that the children re- 
lied on their father to such an extent that 
relocating to Knoxville would result in severe 
emotional detriment to the children, T.C.A. 
§ 36-6-108(d)(2)(D). Mann v. Mann, 299 S.W.3d 
69, 2009 Tenn. App. LEXIS 168 (Tenn. Ct. App. 
Apr. 30, 2009). 


12. Improper Order. 

In a child custody case, there was no basis for 
the court’s order that the mother had to relo- 
cate to Tennessee with the parties’ child be- 
cause the law was not designed to give the 
courts the authority to dictate where divorced 
parents must live. Johnson v. Johnson, 165 
S.W.3d 640, 2004 Tenn. App. LEXIS 733 (Tenn. 
Ct. App. 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 503 (Tenn. May 238, 2005). 


13. Attorney’s Fees. 
There was no error in a trial court’s decision 
to award attorney fees separately to the father 


CHILD CUSTODY AND VISITATION 


36-6-108 


regarding the mother’s proposed relocation to 
another state and to the mother regarding 
modification of the parties’ parenting plan be- 
cause courts regularly distinguished between 
issues in post-divorce actions when awarding 
attorney fees. Dale v. Dale, — S.W.3d —, 2019 
Tenn. App. LEXIS 619 (Tenn. Ct. App. Dec. 20, 
2019). 

Because a mother did not contest that the 
father prevailed on the father’s petition in 
opposition to the mother’s relocation request, 
the trial court’s determination that the father 
was a prevailing party for the purposes of 
awarding attorney fees was appropriate. The 
court found that the mother had no reasonable 
purpose for the move—as the mother’s job pros- 
pects in another state were too speculative and 
the mother sought to get away from the conflict 
between the parties—and the move would not 
have been in the children’s best interests. Dale 
v. Dale, — S.W.3d —, 2019 Tenn. App. LEXIS 
619 (Tenn. Ct. App. Dec. 20, 2019). 


14. Illustrative Cases. 

Parent should have been allowed an eviden- 
tiary hearing on the other parent’s proposed 
relocation of the children; given the fundamen- 
tal nature of the interests involved, the trial 
court should at least have addressed the issues 
of “reasonable purpose” and “specific and seri- 
ous” harm in its opinion. Placencia v. Placencia, 
48 §.W.3d 732, 2000 Tenn. App. LEXIS 824 
(Tenn. Ct. App. 2000). 

Where the evidence showed that two parents 
spent substantially equal time with a child 
under a joint custody agreement, a trial court 
properly utilized the standard under T.C.A. 
§ 36-6-108(c) in designating the mother the 
primary residential parent and permitting a 
relocation for the mother’s new employment. 
Watson v. Watson, 196 S.W.3d 695, 2005 Tenn. 
App. LEXIS 525 (Tenn. Ct. App. 2005). 

Father’s appeal from a trial court’s grant of a 
mother’s petition to relocate to Kentucky was 
dismissed as moot because the mother showed 
that she had remarried and had returned to 
Tennessee to live with the parties’ children. The 
court vacated the order granting the petition to 
relocate to ensure that matters concerning the 
future relocation of either parent would be 
governed by the parties’ original Parenting 
Plan and by T.C.A. § 36-6-108(d)(1). Hudson v. 
Hudson, 328 S.W.3d 863, 2010 Tenn. LEXIS 
1152 (Tenn. Dec. 17, 2010). 

Evidence did not preponderate against the 
determination that the father’s move served no 
reasonable purpose, given that he chose not to 
seek opportunities in the Clarksville area be- 
fore relocating, his decision that he would not 
apply for nursing positions in Tennessee under- 
mined his claim that he moved because he had 
an opportunity for greater income over his 
options in Tennessee, and while it appeared he 
had a rational basis for his move, the move was 
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nonetheless not reasonable under all the cir- 
cumstances. Aragon v. Aragon, — S.W.3d —, 
2015 Tenn. App. LEXIS 947 (Tenn. Ct. App. 
Nov. 30, 2015), rev'd, 513 S.W.3d 447, 2017 
Tenn. LEXIS 159 (Tenn. Mar. 16, 2017). 
Therapist’s testimony did not support a find- 
ing that the mother’s relocating to Arkansas 
would have a specific and serious threat of 
harm to the children; although the therapist 
stated that the children had been exposed to 
inappropriate sexual behavior, without any evi- 
dence about the source of the exposure, there 
was no factual basis for finding that relocating 
with the mother would subject the children to 
such, plus the therapist’s testimony that relo- 
cation would cause the children emotional 
harm did not amount to evidence that removal 
would result in severe emotional detriment to 
the children. Kephart v. Kephart, 520 S.W.3d 
563, 2016 Tenn. App. LEXIS 796 (Tenn. Ct. 
App. Oct. 26, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 98 (Tenn. Feb. 15, 2017). 
Trial court did not abuse its discretion by 
denying the mother’s request to relocate the 
parties’ 14-year-old child to Germany and 
changing the primary residential parent desig- 
nation from the mother to the father because it 
was clear from the child’s testimony that he 
had close relationships with his family in Mis- 
souri and he did not really know anyone in 
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Germany, the child testified that his preference 
was to live with his father in the U.S., and the 
logistical and financial challenge in maintain- 
ing visitation for the noncustodial parent when 
the parents lived on two different continents 
was substantial, and the travel challenges were 
magnified by the COVID-19 pandemic. Dungey 
v. Dungey, — $.W.3d —, 2020 Tenn. App. LEXIS 
427 (Tenn. Ct. App. Sept. 23, 2020). 


15. Presumption. 

To rebut the presumption in favor of allowing 
the mother’s relocation, the father had the 
burden of proving that the relocation lacked a 
reasonable purpose, would pose a threat of 
specific and serious harm to the child that 
outweighed the threat of harm from a change in 
custody, or the parent’s motive was vindictive. 
Kephart v. Kephart, 520 S.W.3d 563, 2016 
Tenn. App. LEXIS 796 (Tenn. Ct. App. Oct. 26, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 98 (Tenn. Feb. 15, 2017). 

Mother, the parent desiring to relocate, was 
spending a substantially greater amount of 
time with the children than the father, and 
thus, a presumption in favor of allowing the 
relocation existed. Kephart v. Kephart, 520 
S.W.3d 563, 2016 Tenn. App. LEXIS 796 (Tenn. 
Ct. App. Oct. 26, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 98 (Tenn. Feb. 15, 
2017). 


If a parent or other suitable person is awarded sole or joint custody of a child 
by a court pursuant to this chapter; and 

If such parent or person is subsequently arrested, confined or otherwise 
detained by law enforcement officials or a court of competent jurisdiction; and 

If, as a result of the arrest, confinement or detainment of such parent or 
person, such child temporarily comes to the care and custody of the department 
of children’s services or any public or private agency, institution or home 
providing shelter care as defined in § 37-1-102; then 

Prior to the hearing required by § 37-1-114, such department, agency, 

institution or home must undertake reasonable efforts to provide adequate 

notice of the time, place and purpose of such hearing to any other parent or 

person awarded joint custody or visitation rights by the court at the time the 

custody of the child was initially established. 


History. 
Acts 1998, ch. 1006, § 1. 


36-6-110. Rights of noncustodial parents. 


Except when the juvenile court or other appropriate court finds it not in the 
best interests of the affected child, upon petition by a noncustodial, biological 
parent whose parental rights have not been terminated, the court shall grant 
the rights set forth in § 36-6-101(a)(3)(A). 
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History. 
Acts 1998, ch. 1087, § 1; 2011, ch. 119, § 4. 


36-6-111. Stay of interlocutory or final judgment. 


Notwithstanding any law to the contrary, in all actions that award, change, 
or affect the custody of a minor child, an interlocutory, or final judgment by any 
court in this state shall not be stayed after entry, unless otherwise ordered by 
that court and upon such terms as to bond or otherwise as it deems proper to 
secure the other party. 


History. 
Acts 2004, ch. 647, § 1. 


36-6-112. Parent alleging abuse. 


(a) This section shall be known and may be cited as the “Protective Parent 
Reform Act.” 

(b) If a parent makes a good faith allegation based on a reasonable belief 
supported by facts that the child is the victim of child abuse, child neglect, or 
the effects of domestic violence, and if that parent acts lawfully and in good 
faith in response to that reasonable belief to protect the child or seek treatment 
for the child, then that parent shall not be deprived of custody, visitation, or 
contact with the child, or restricted in custody, visitation, or contact, based 
solely on that belief or the reasonable actions taken based on that belief. 

(c)(1) Ifan allegation that a child is abused is supported by a preponderance 

of the evidence, then the court shall consider such evidence of abuse in 

determining the visitation arrangement that is in the best interest of the 
child, and the court shall not place a child in the custody of a parent who 
presents a substantial risk of harm to that child. 

(2) Aparent is presumed to present a substantial risk of harm to the child 
if the parent is under indictment for the offense of aggravated child abuse 
under § 39-15-402, child sexual abuse under § 37-1-602, or severe child 
sexual abuse under § 36-1-113(g)(11). The parent shall remain a risk of 
harm during the pendency of the indictment; provided, however, that the 
court may grant the parent supervised visitation with the child. 


History. which added (c)(2), shall apply to persons who 
Acts 2004, ch. 781, § 1; 2006, ch. 694, § 1; are indicted for an applicable offense commit- 
2015,;.ch: 238, § 1. ted on or after July 1, 2015. 


Compiler’s Notes 
Acts 2015, ch. 238, § 3 provided that the act, 


36-6-113. [Reserved.] 


36-6-114. False allegations of sexual abuse in furtherance of litigation. 


Whenever a trial court finds that any person knowingly made a false 
allegation of sexual abuse in furtherance of litigation, in addition to any other 
penalties provided for by law or rule, the court may hold the accuser in 
contempt of court and may order the accuser to pay all litigation expenses, 
including, but not limited to, reasonable attorney’s fees, discretionary costs 
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and other costs incurred by the wrongly accused party in defending against the 
false allegation. 


History. T.C.A., § 36-828; Acts 1988, ch. 670, § 1; 1994, 
Acts 2010, ch. 894, § 3. ch. 969, §§ 1, 2), concerning custody preference 
of child, was repealed by Acts 1995, ch. 428, 


2 > 
Compiler's Notes. § 1. For new law, see § 36-6-106. 


Former § 36-6-102 (Acts 1983, ch. 297, § 1; 


36-6-115. Requirements to be met by parent for return of child re- 
moved from custody due to parent’s drug abuse. 


When, in a private custody case not involving the department of children’s 
services or a child-placing agency, a court has removed a child from the custody 
of the child’s parent due primarily or solely to drug abuse by the parent, the 
court shall not return the child to the parent’s custody until the parent has 
demonstrated a sustained commitment to responsible parenting by: 

(1) Not being the subject of criminal charges or a criminal investigation 
for at least ninety (90) days; 

(2) Resolving any former and pending investigations by child protective 
services to the satisfaction of the court; and 

(3) Passing two (2) consecutive monthly drug screens to be paid for by the 
parent. 


History. 
Acts 2015, ch. 236, § 1. 


36-6-116. Temporary injunctions upon service of complaint other than 
complaint for divorce or legal separation. 


(a) When a petition related to child custody is filed, other than a complaint 
for divorce or legal separation, and upon personal service of the complaint and 
summons on the respondent or upon waiver and acceptance of service by the 
respondent, the following temporary injunctions shall be in effect against both 
parties: 

(1) An injunction restraining and enjoining both parties from voluntarily 
canceling, modifying, terminating, assigning, or allowing to lapse for non- 
payment of premiums, any insurance policy, including, but not limited to, life 
and health, where such insurance policy provides coverage to a child who is 
the subject of the custody action, or that names either of the parties or the 
child as beneficiaries without the consent of the other party or an order of the 
court. For the purposes of this section, “modifying” includes any change in 
beneficiary status; 

(2) An injunction restraining both parties from harassing, threatening, 
assaulting, or abusing the other and from making disparaging remarks 
about the other to or in the presence of any children of the parties or to either 
party’s employer; 

(3) An injunction restraining and enjoining both parties from hiding, 
destroying, or spoiling, in whole or in part, any evidence that may be 
relevant to the custody proceeding, whether electronically stored on com- 
puter hard drives or other memory storage devices; and 

(4) An injunction restraining both parties from relocating any child of the 
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parties outside this state, or more than fifty (50) miles from the other parent, 
without the permission of the other party or a court order pursuant to 
§ 36-6-108, except in the case of a removal based upon a well-founded fear 
of physical abuse against either the fleeing parent or the child. In such case, 
upon request of the nonrelocating parent, the court shall conduct an 
expedited hearing, by telephone conference if appropriate, to determine the 
reasonableness of the relocation and to make such other orders as appropri- 
ate. 

(b) To the extent that a current valid court order or parenting plan provides 
protections equal to or greater than those contained in the injunction, that 
order shall apply instead. The injunctions shall remain in effect until: 

(1) A final order in the custody proceeding is entered; 

(2) The petition is dismissed; 

(3) An agreed order is entered; or 

(4) The court modifies or dissolves the injunctions, written notice of which 
shall be served with the complaint. 

(c) The injunctions shall be attached to the summons and the complaint and 
shall be served with the complaint. The injunctions shall become an order of 
the court upon being served; provided, however, that nothing in this section 
shall preclude either party from applying to the court for further temporary 
orders, an expanded temporary injunction, or modification or revocation of the 
temporary injunction. 

(d) The temporary injunctions provided in this section shall only apply to 
the parties named in the petition and shall not apply to any third party; 
provided, however, that nothing in this subsection (d) shall preclude any party 
from applying to the court for an order of injunctive or extraordinary relief 
against any other party named in any petition as provided by law. 


History. 
Acts 2016, ch. 734, § 1. 


PART 2 
UNIFORM CHILD CUSTODY JURISDICTION AND 
ENFORCEMENT ACT 
36-6-201. Short title. 


This part may be cited as the “Uniform Child Custody Jurisdiction and 
Enforcement Act.” 


History. 
Acts 1999, ch. 389, § 2. 


Compiler’s Notes. 
The comments appearing under the sections 


_ of this part were provided by the Tennessee 
- code commission and were derived from the 


comments set forth under similar provisions of 


_ the Uniform Child Custody Jurisdiction and 


_ Enforcement Act (U.L.A.) § 101 et seq. Refer- 


ences in the comments have been revised to 
correspond to §§ 36-6-201 — 36-6-243, which 
comprise this part. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ch. 383, §§ 1-25; 1981, ch. 483, § 1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 
Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 


36-6-202 


ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


Textbooks. 

Tennessee Jurisprudence, 9 Tenn. Juris., Di- 
vorce and Alimony, § 31; 20 Tenn. Juris., Par- 
ent and Child, § 2. 


Law Reviews. 
Adoption and Custody: Current Trends in 
Tennessee Family Law: A Roadmap Through 
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Tennessee’s New Adoption Statute, 27 U. Mem. 
L. Rev. 885 (1997). 

Interstate Child Custody Disputes: A Practi- 
cal Guide for Tennessee Attorneys on the Law 
of Jurisdiction (Kimberly H. Harris), 24 Mem. 
St. U.L. Rev. 533 (1994). 


Attorney General Opinions. 

Enforcement of out-of-state and ex parte or- 
ders of protection. OAG 14-101, 2014 Tenn. AG 
LEXIS 104 (11/26/14). 


NOTES TO DECISIONS 


Analysis 
1. Purpose. 
2. Federal Preemption. 
3. Jurisdiction. 
1. Purpose. 


The former Tennessee Child Custody Act was 
designed and intended to resolve custody dis- 
putes involving parties in different states, not 
different counties. McElhaney v. Chipman, 647 
S.W.2d 6438, 1982 Tenn. App. LEXIS 445 (Tenn. 
Ct. App. 1982) (decided under prior law). 

Purpose of the former Tennessee Child Cus- 
tody Act was to discourage the abduction and 
other unilateral removals of children from one 
state to another, and to give the states a rea- 
sonable basis upon which to determine which 
state has jurisdiction in deciding custody dis- 
putes when the contestants are residents of 
different states. Boyd v. Boyd, 653 S.W.2d 732, 
1983 Tenn. App. LEXIS 582 (Tenn. Ct. App. 
1983) (decided under prior law). 

When construing the former Uniform Child 
Custody Jurisdiction Act (UCCJA) in light of 
the general purposes stated in T.C.A. § 36-6- 
201, a termination of parental rights proceed- 
ing constitutes a “custody proceeding” within 
the meaning of T.C.A. § 36-6-202(3). Graham v. 
Copeland (In re Copeland), 43 S.W.3d 483, 2000 
Tenn. App. LEXIS 221 (Tenn. Ct. App. 2000), 
review or rehearing denied, In re Adoption of 
Copeland, — S.W.3d —, 2001 Tenn. LEXIS 352 
(Tenn. Apr. 16, 2001). 


2. Federal Preemption. 

The Parental Kidnapping Prevention Act of 
1980, compiled in 28 U.S.C. § 1738A, through 
federal preemption takes precedence over con- 


flicting state laws. Boyd v. Boyd, 653 S.W.2d 
732, 1983 Tenn. App. LEXIS 582 (Tenn. Ct. 
App. 1983); Voninski v. Voninski, 661 S.W.2d 
872, 1982 Tenn. App. LEXIS 501 (Tenn. Ct. 
App. 1982), overruled, State ex rel. Cooper v. 
Hamilton, 688 S.W.2d 821, 1985 Tenn. LEXIS 
504 (Tenn. 1985) (decided under prior law). 


3. Jurisdiction. 

Tennessee courts could adjudicate child cus- 
tody issues under the former Uniform Child 
Custody Jurisdiction Act (UCCJA) even if one 
of the parents did not have minimum contacts 
with Tennessee. Graham v. Copeland (In re 
Copeland), 43 S.W.3d 483, 2000 Tenn. App. 
LEXIS 221 (Tenn. Ct. App. 2000), review or 
rehearing denied, In re Adoption of Copeland, 
— §.W.3d —, 2001 Tenn. LEXIS 352 (Tenn. Apr. 
16, 2001). 

Where children lived in Tennessee with peti- 
tioners for at least six consecutive months prior 
to the filing of the petition, the trial court did 
not err in finding that it had jurisdiction to 
determine whether father’s parental rights 
should be terminated pursuant to the former 
Uniform Child Custody Jurisdiction Act 
(UCCJA). Graham v. Copeland (In re Cope- 
land), 43 S.W.3d 483, 2000 Tenn. App. LEXIS 
221 (Tenn. Ct. App. 2000), review or rehearing — 
denied, In re Adoption of Copeland, — S.W.3d 
—, 2001 Tenn. LEXIS 352 (Tenn. Apr. 16, 2001). 

Outside of a reference in T.C.A. § 36-6-202, 
there is no language within the statutory 
scheme of the Uniform Child Custody Jurisdic- 
tion and Enforcement Act that broadens its 
application to purely intrastate custody dis- 
putes. Keyt v. Keyt, 244 S.W.3d 321, 2007 Tenn. 
LEXIS 1082 (Tenn. Dec. 19, 2007). 


36-6-202. Construction and purpose. 


This part shall be liberally construed and applied to promote its underlying 
purposes and policies. This part should be construed according to its purposes, 


which are to: 


(1) Avoid jurisdictional competition and conflict with courts of other states 
in matters of child custody which have in the past resulted in the shifting of 
children from state to state with harmful effects on their well-being; 
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(2) Promote cooperation with the courts of other states to the end that a 
custody decree is rendered in that state which can best decide the case in the 


interest of the child; 


(3) Discourage the use of the interstate system for continuing controver- 


sies over child custody; 
(4) Deter abductions of children; 


(5) Avoid relitigation of custody decisions of other states in this state; and 
(6) Facilitate the enforcement of custody decrees of other states. 


History. 
Acts 1999, ch. 389, § 3. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, chs 383, §§ 1-25; 1981, ch. 483, § 1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 
Child Custody Jurisdiction Act, was repealed 


and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


Textbooks. 
Tennessee Jurisprudence, 20 Tenn. Juris., 
Parent and Child, § 2. 


NOTES TO DECISIONS 


1. Jurisdiction. 

Outside of a reference in T.C.A. § 36-6-202, 
there is no language within the statutory 
scheme of the Uniform Child Custody Jurisdic- 


tion and Enforcement Act that broadens its 
application to purely intrastate custody dis- 
putes. Keyt v. Keyt, 244 S.W.3d 321, 2007 Tenn. 
LEXIS 1082 (Tenn. Dec. 19, 2007). 


36-6-203. Evidentiary use of official comments. 


In any dispute as to the proper construction of one (1) or more sections of this 
part, the official comments pertaining to the corresponding sections of the 
Uniform Child Custody Jurisdiction and Enforcement Act, Official Text, as 
adopted by the National Conference of Commissioners on Uniform State Laws 
as in effect on June 14, 1999, shall constitute evidence of the purposes and 
policies underlying such sections, unless: 

(1) The sections of this part that are applicable to the dispute differ 
materially from the sections of the Official Text that would be applicable 
thereto; or 

(2) The Official Comments are inconsistent with the plain meaning of the 
applicable sections of this part. 


Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


History. 
Acts 1999, ch. 389, § 4. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ch. 383, §§ 1-25; 1981, ch. 483, § 1; 
T.C.A., 8§ 36-1301 — 36-1325), the Uniform 


36-6-204. Official comments to be included in this part. 


The Tennessee code commission is hereby authorized and directed to include 
as Official Comments those comment provisions pertaining to the correspond- 
ing sections of the Uniform Child Custody Jurisdiction and Enforcement Act, 
which shall be transmitted to the commission with this act. 


36-6-205 


History. 
Acts 1999, ch. 389, § 5. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ch. 383, §§ 1-25; 1981, ch. 483, § 1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 


36-6-205. Part definitions. 
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Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


As used in this part, unless the context otherwise requires: 

(1) “Abandoned” means left without provision for reasonable and neces- 
sary care or supervision; 

(2) “Child” means an individual who has not attained eighteen (18) years 
of age; 

(3) “Child custody determination” means a judgment, decree, or other 
order of a court providing for the legal custody, physical custody, or visitation 
with respect to a child. “Child custody determination” includes a permanent, 
temporary, initial, and modification order. “Child custody determination” 
does not include an order relating to child support or other monetary 
obligation of an individual; 

(4) “Child custody proceeding” means a proceeding in which legal custody, 
physical custody, or visitation with respect to a child is an issue. “Child 
custody proceeding” includes a proceeding for divorce, separation, neglect, 
abuse, dependency, guardianship, paternity, termination of parental rights, 
and protection from domestic violence, in which the issue may appear. “Child 
custody proceeding” does not include a proceeding involving juvenile delin- 
quency, contractual emancipation, or enforcement under part 3 of this 
chapter; 

(5) “Commencement” means the filing of the first pleading in a 
proceeding; 

(6) “Court” means an entity authorized under the law of a state to 
establish, enforce, or modify a child custody determination; 

(7) “Home state” means the state in which a child lived with a parent or 
a person acting as a parent for at least six (6) consecutive months immedi- — 
ately before the commencement of a child custody proceeding. In the case of 
a child less than six (6) months of age, “home state” means the state in which ~ 
the child lived from birth with any of the persons mentioned. A period of 
temporary absence of any of the mentioned persons is part of the period; 

(8) “Initial determination” means the first child custody determination 
concerning a particular child; 

(9) “Issuing court” means the court that makes a child custody determi- 
nation for which enforcement is sought under this part; 

(10) “Issuing state” means the state in which a child custody determina- 
tion is made; 

(11) “Modification” means a child custody determination that changes, 
replaces, supersedes, or is otherwise made after a previous determination 
concerning the same child, whether or not it is made by the court that made 
the previous determination; 

(12) “Person” means an individual, corporation, business, trust estate, 
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trust, partnership, limited liability company, association, joint venture, 
government, governmental subdivision, agency, or instrumentality, public 
corporation, or any other legal or commercial entity; 

(13) “Person acting as a parent” means a person, other than a parent, 
who: 

(A) Has physical custody of the child or has had physical custody for a 
period of six (6) consecutive months, including any temporary absence, 
within one (1) year immediately before the commencement of a child 
custody proceeding; and 

(B) Has been awarded legal custody by a court or claims a right to legal 
custody under the law of this state; 

(14) “Petitioner” means a person who seeks enforcement of an order for 
return of a child under the Hague Convention on the Civil Aspects of 
International Child Abduction or enforcement of a child custody 
determination; 

(15) “Physical custody” means the physical care and supervision of a 
child; 

(16) “Respondent” means a person against whom a proceeding has been 
commenced for enforcement of an order for return of a child under the Hague 
Convention on the Civil Aspects of International Child Abduction or enforce- 
ment of a child custody determination; 

(17) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 


possession subject to the jurisdiction of the United States; 
(18) “Tribe” means an Indian tribe or band, or Alaskan native village, 
which is recognized by federal law or formally acknowledged by a state; and 
(19) “Warrant” means an order issued by a court authorizing law enforce- 
ment officers to take physical custody of a child. 


History. 
Acts 1999, ch. 389, § 6. 


Compiler’s Notes. 

The Hague Convention on the Civil Aspects 
of Child Abduction (CTIA No. 8303.000), re- 
ferred to in this section, was completed October 
25, 1990, entered into force December 1, 1983, 
and was signed by the United States July 1, 
1998. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ch. 383, §§ 1-25; 1981, ch. 483, § 1; 


T.C.A., §§ 36-1301 — 36-1325), the Uniform 
Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


Attorney General Opinions. 

Enforcement of out-of-state and ex parte or- 
ders of protection. OAG 14-101, 2014 Tenn. AG 
LEXIS 104 (11/26/14). 


NOTES TO DECISIONS 


Analysis 


1. Home State. 
2. Temporary Absence. 


1. Home State. 

If another state has satisfied the definition of 
“home state” set out in this section, that state 
may assert jurisdiction to the exclusion of Ten- 
nessee even if Tennessee has significant con- 
nections and it is in the child’s best interest 


that Tennessee courts assert such jurisdiction. 
Finney v. Finney, 619 S.W.2d 130, 1981 Tenn. 
App. LEXIS 471 (Tenn. Ct. App. 1981), over- 
ruled, State ex rel. Cooper v. Hamilton, 688 
S.W.2d 821, 1985 Tenn. LEXIS 504 (Tenn. 1985) 
(decided under prior law). 

The period during which a child has resided 
in this state pending resolution of a custody 
dispute may not be considered in reckoning the 
time necessary to establish “home state” juris- 
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diction. Boyd v. Boyd, 653 S.W.2d 732, 1983 
Tenn. App. LEXIS 582 (Tenn. Ct. App. 1983) 
(opinion on petition to rehear) (decided under 
prior law). 

The definition of “home state” under the 
Parental Kidnapping Prevention Act of 1980, 
compiled in 28 U.S.C. § 1738A, is identical to 
that found in this section. Salisbury v. Salis- 
bury, 657 S.W.2d 761, 1983 Tenn. App. LEXIS 
698 (Tenn. Ct. App. 1983) (decided under prior 
law). 

Tennessee was home state in situation where 
wife sued for divorce, child support and ali- 
mony in Tennessee, received temporary decree 
not to her liking, moved to Texas, sued for 
divorce, child support and alimony and received 
decree to her liking before Tennessee proceed- 
ings became final, and Texas courts were with- 
out subject matter jurisdiction and should have 
given Tennessee temporary decree full faith 
and credit. Salisbury v. Salisbury, 657 S.W.2d 
761, 1983 Tenn. App. LEXIS 698 (Tenn. Ct. 
App. 1983) (decided under prior law). 

Where child’s “home state” was clearly and 
undeniably Tennessee, and Hawaii court pur- 
ported to exercise jurisdiction on the basis of a 
“significant connection,” that court was not 
acting substantially in compliance with the 
federal Parental Kidnapping Protection Act (28 
U.S.C. § 1738A). Brown v. Brown, 847 S.W.2d 
496, 1993 Tenn. LEXIS 47 (Tenn. 1993) (de- 
cided under prior law). 

Where a Hawaii court lacked jurisdiction to 
enter a custody decree, because the child’s 
“home state” was Tennessee, the subsequent 
judgment in the Tennessee court was either an 
“initial decree” or a “modification decree,” but 
in any event it was a valid and enforceable 
order. Brown v. Brown, 847 S.W.2d 496, 1993 
Tenn. LEXIS 47 (Tenn. 1993) (decided under 
prior law). 

Where Georgia had become child’s “home 
state” under former T.C.A. § 36-6-205(5), then 
Tennessee trial court did not have jurisdiction 
to determine the propriety of modification, be- 
cause the Tennessee statute, unlike the Geor- 
gia version of the Uniform Child Custody Ju- 
risdiction Act, did not permit a Tennessee court 
to exercise “significant connection” jurisdiction 
unless it appeared that no state has jurisdiction 
as the “home state.” Brown v. Brown, 847 
S.W.2d 496, 1993 Tenn. LEXIS 47 (Tenn. 1993) 
(decided under prior law). 

Where both parents and their children lived 
in Indiana until the parents’ divorce, after 
which time mother and children moved to Ten- 
nessee, the “commencement of the proceeding” 
(see former T.C.A. § 36-6-203(a)(1)(A)) and 
“time involved” did not refer to the initial filing 
in a Tennessee court. Rather, because there 
were ongoing proceedings in Indiana, the rel- 
evant time period was when the parties filed for 
divorce in Indiana. Thus the Indiana court at 
all times retained and continued to exercise 
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custody jurisdiction under the Indiana UCCJA 
(I.C. § 31-17-3-1 et seq.), and, since the Tennes- 
see UCCJA (T.C.A. § 36-6-201 et seq.) restricts 
jurisdiction to one state at a time, Tennessee 
never became the home state, and had no 
jurisdiction over action to modify the custody 
decree. Wilcox v. Wilcox, 862 S.W.2d 533, 1993 
Tenn. App. LEXIS 389 (Tenn. Ct. App. 1993) 
(decided under prior law). 

Even though, under a joint custody arrange- 
ment, the father was allowed visitation during 
holidays, including six weeks in the summer, 
where the children lived with the mother in 
Texas for nearly three years before the filing of 
the modification petition, the scattered days 
spent in Tennessee with the father were not 
enough to establish Tennessee as the children’s 
home state, and Tennessee could not assert 
jurisdiction over the custody dispute. Gutzke v. 
Gutzke, 908 S.W.2d 198, 1995 Tenn. App. 
LEXIS 268 (Tenn. Ct. App. 1995) (decided un- 
der prior law). 

Where the father had commenced a divorce 
proceeding in Alabama prior to the mother’s 
filing of an action in Tennessee, Alabama had 
jurisdiction to make a child custody determina- 
tion because it had been the child’s home state 
within six months before the father filed a 
divorce action, and the child was absent from 
that state because of his removal by his mother. 
Culp v. Culp, 917 S.W.2d 233, 1995 Tenn. App. 
LEXIS 446 (Tenn. Ct. App. 1995) (decided un- 
der prior law). 

In a child custody proceeding brought by the 
father in Tennessee, the appellate court deter- 
mined that Wisconsin was not the minor child’s 
“home state” because the child did not live with 
his custodial mother in Wisconsin for at least 
six consecutive months immediately before the 
commencement of the custody proceeding, and 
because the mother had effected a change of 
domicile for the child in Tennessee within the 
past six months. Parrott v. Abraham, 146 
S.W.3d 623, 2003 Tenn. App. LEXIS 115 (Tenn. 
Ct. App. 2003). 

In an interstate custody dispute under the 
Uniform Child Custody Jurisdiction and En- 
forcement Act (UCCJEA), T.C.A. § 36-6-201 — 
36-6-243, the Tennessee court properly exer- 
cised jurisdiction pursuant to T.C.A. §§ 36-6- 
217(a)(1), 36-6-218(1) because it had been more 
than 11 months since the child or either of the 
parents had lived in Florida. Furthermore, un- 
der T.C.A. §§ 36-6-205(7), 36-6-216(a)(1), Ten- 
nessee was the child’s home state because the 
child had lived there for more than six months. 
Staats v. McKinnon, 206 S.W.3d 532, 2006 
Tenn. App. LEXIS 292 (Tenn. Ct. App. 2006). 

Tennessee trial court did not err in denying 
the mother’s motion to dismiss the father’s 
action in Tennessee to modify an original cus- 
tody determination in Florida because Florida 
no longer had exclusive, continuing jurisdiction 
over the child custody determination as pro- 
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vided in UCCJEA, and Tennessee had home 
state jurisdiction because when the father filed 
his modification petition in Tennessee, neither 
of the parents had been living in Florida, and 
the child had been living with the father in 
Tennessee for more than six consecutive 
months as provided in T.C.A. § 36-6-205(7). 
Staats v. McKinnon, 206 S.W.3d 532, 2006 
Tenn. App. LEXIS 292 (Tenn. Ct. App. 2006). 

Juvenile court had subject matter jurisdic- 
tion to determine custody because Tennessee 
was the child’s home state on the date of the 
commencement of the juvenile court action; the 
trial court had subject matter jurisdiction to 
terminate the father’s parental rights because 
when the foster parents filed their termination 
petition, Tennessee remained the home state 
and exercised continuing jurisdiction under the 
Uniform Child Custody Jurisdiction and En- 
forcement Act. In re Rilyn S., —S.W.3d —, 2019 
Tenn. App. LEXIS 124 (Tenn. Ct. App. Mar. 12, 
2019). 

Evidence preponderated in favor of the trial 
court’s finding that the Tennessee was no lon- 
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ger the home state of either parent or the child 
on November 17, 2016, the date the father filed 
his petition to modify custody, and therefore the 
trial court did not err by granting the mother’s 
motion to dismiss for lack of subject matter 
jurisdiction, because the father acknowledged 
that he had relocated to North Carolina four 
years prior to trial and the trial court credited 
the mother’s testimony that she and the child 
had relocated to Alabama in 2015 and had been 
living there ever since. Hernandez v. Hernan- 
dez, — S.W.3d —, 2019 Tenn. App. LEXIS 371 
(Tenn. Ct. App. July 30, 2019). 


2. Temporary Absence. 

Mexican courts could not claim home state 
jurisdiction because the father and his children 
were expelled from the country for at least ten 
years and the children’s and their father’s ab- 
sences from Mexico were not the sort of tempo- 
rary absence envisioned by T.C.A. § 36-6- 
205(7). In re S.L.M., 207 S.W.3d 288, 2006 
Tenn. App. LEXIS 487 (Tenn. Ct. App. 2006). 


COMMENTS TO OFFICIAL TEXT 


The UCCJA did not contain a definition of 
“child.” The definition here is taken from the 
PKPA. 

The definition of “child custody determina- 
tion” now closely tracks the Parental Kidnap- 
ping (“PKPA”) definition. It encompasses any 
judgment, decree or other order which provides 
for the custody of, or visitation with, a child, 
regardless of local terminology, including such 
labels as “managing conservatorship” or “par- 
enting plan.” 

The definition of “child custody proceeding” 
has been expanded from the comparable defini- 
tion in the UCCJA. These listed proceedings 
have generally been determined to be the type 
of proceeding to which the UCCJA and PKPA 
are applicable. The list of examples removes 
any controversy about the types of proceedings 
where a custody determination can occur. Pro- 
ceedings that affect access to the child are 
subject to this act. The inclusion of proceedings 
related to protection from domestic violence is 
necessary because in some states domestic vio- 
lence proceedings may affect custody of and 
visitation with a child. Juvenile delinquency or 
proceedings to confer contractual rights are not 
“custody proceedings” because they do not re- 
late to civil aspects of access to a child. While a 
determination of paternity is covered under the 
Uniform Interstate Family Support Act, the 
custody and visitation aspects of paternity 
cases are custody proceedings. Cases involving 
the Hague Convention on the Civil Aspects of 
International Child Abduction have not been 
included at this point because custody of the 
child is not determined in a proceeding under 
the International Child Abductions Remedies 
Act. Those proceedings are specially included in 


the enforcement process in this act. 

“Commencement” has been included in the 
definitions as a replacement for the term “pend- 
ing” found in the UCCJA. Its inclusion simpli- 
fies some of the simultaneous proceedings pro- 
visions of this act. 

The definition of “home state” has been re- 
worded slightly. No substantive change is in- 
tended from the UCCJA. 

The term “issuing state” is borrowed from 
UIFSA. In UIFSA, it refers to the court that 
issued the support or parentage order. Here, it 
refers to the state, or the court, which made the 
custody determination that is sought to be 
enforced. 

The term “person” has been added to ensure 
that the provisions of this act apply when the 
state is the moving party in a custody proceed- 
ing or has legal custody of a child. The defini- 
tion of “person” is the one that is mandated for 
all Uniform Acts. 

The term “person acting as a parent” has 
been slightly redefined. It has been broadened 
from the definition in the UCCJA to include a 
person who has acted as a parent for a signifi- 
cant period of time prior to the filing of the 
custody proceeding as well as a person who 
currently has physical custody of the child. In 
addition, a person acting as a parent must 
either have legal custody or claim a right to 
legal custody under the law of this state. The 
reference to the law of this state means that a 
court determines the issue of whether someone 
is a “person acting as a parent” under its own 
law. This reaffirms the traditional view that a 
court in a child-custody case applies its own 
substantive law. The court does not have to 
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undertake a choice-of-law analysis to deter- 
mine whether the individual who is claiming to 
be a person acting as a parent has standing to 
seek custody of the child. 

The definition of “tribe” is the one mandated 
for use in Uniform Acts. Should a state choose 
to apply this act to tribal adjudications, this 
definition should be enacted as well as the 
entirety of section 8 [§ 36-6-207]. 

The term “contestant” has been omitted from 
this revision. It was defined in the UCCJA 
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§ 21) as “a person, including a parent who 
claims a right to custody or visitation rights 
with respect to a child.” It seems to have served 
little purpose over the years, and whatever 
function it once had has been subsumed by 
state laws on who has standing to seek custody 
of or visitation with a child. In addition UCCJA 
§ 2(5) which defined “decree” and “custody de- 
cree” has been eliminated as duplicative of the 
definition of “custody determination.” 


36-6-206. Applicability to adoption or emergency medical care pro- 


ceedings. 


This part does not govern an adoption proceeding or a proceeding pertaining 
to the authorization of emergency medical care for a child. 


History. 
Acts 1999, ch. 389, § 7. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ch. 383, §§ 1-25; 1987, ch: 483, $°1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 


Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


COMMENTS TO OFFICIAL TEXT 


Two proceedings are governed by other acts. 
Adoption cases are excluded from this act be- 
cause adoption is a specialized area which is 
thoroughly covered by the Uniform Adoption 
Act (UAA) (1994). Most states either will adopt 
that act or will adopt the jurisdictional provi- 
sions of that act. Therefore the jurisdictional 
provisions governing adoption proceeding are 
generally found elsewhere. 

However, there are likely to be a number of 
instances where it will be necessary to apply 
this act in an adoption proceeding. For ex- 
ample, if a state adopts the UAA then Section 
3-101 of the act specifically refers in places to 
the Uniform Child Custody Jurisdiction Act 
which will become a reference to this act. Sec- 
ond, the UAA requires that if an adoption is 
denied or set aside, the court is to determine 
the child’s custody. See UAA § 3-704. Those 
custody proceedings would be subject to this 
act. See Joan Heifetz Hollinger, The Uniform 
Adoption Act: 

Reporter’s Ruminations, 30 Fam.L.Q. 345 


(1996). 

Children that are the subject of interstate 
placements for adoption or foster care are gov- 
erned by the Interstate Compact on the Place- 
ment of Children (ICPC). The UAA § 2-107 
provides that the provisions of the compact, 
although not jurisdictional, supply the govern- 
ing rules for all children who are subject to it. 
As stated in the Comments to that section: 
“Once a court exercises jurisdiction, the ICPC 
helps determine the legality of an interstate 
placement.” For a discussion of the relationship 
between the UCCJA and the ICPC see Doe v. | 
Franks, 893 P.2d 732 (Ariz. 1995). 

Proceedings pertaining to the authorization 
of emergency medical care for children are 
outside the scope of this act since they are not 
custody determinations. 

All states have procedures which allow the 
state to temporarily supersede parental author- 
ity for purposes of emergency medical proce- 
dures. Those provisions will govern without 
regard to this act. 


36-6-207. Native American children. 


(a) Achild-custody proceeding that pertains to an Indian child as defined in 
the Indian Child Welfare Act (25 U.S.C. § 1901 et seq.) is not subject to this 
part to the extent that it is governed by the Indian Child Welfare Act. 

(b) Acourt of this state shall treat a tribe as if it were a state of the United 
States for the purpose of applying parts 1 and 2 of this chapter. 

(c) A child-custody determination made by a tribe under factual circum- 
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stances in substantial conformity with the jurisdictional standards of this part 
must be recognized and enforced under part 3 of this chapter. 


History. 
Acts 1999, ch. 389, § 8. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ch. 383, §§ 1-25; 1981, ch. 483, § 1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 


Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


COMMENTS TO OFFICIAL TEXT 


This section allows states the discretion to 
extend the terms of this act to Indian tribes by 
removing the brackets. The definition of “tribe” 
is found at section 6(18) [§ 36-6-205(18)]. This 
act does not purport to legislate custody juris- 


diction for tribal courts. However, a tribe could 
adopt this act as enabling legislation by simply 
replacing references to “this state” with “this 
tribe.” 


36-6-208. Foreign countries — Human rights. 


(a) A court of this state shall treat a foreign country as if it were a state of 
the United States for the purpose of applying this part. 

(b) Except as otherwise provided in subsection (c), a child-custody determi- 
nation made in a foreign country under factual circumstances in substantial 
conformity with the jurisdictional standards of this part must be recognized 


and enforced under this part. 


(c) A court of this state need not apply this part if the child custody law of 
a foreign country violates fundamental principles of human rights. 


History. 
Acts 1999, ch. 389, § 9. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ch. B83, §§ 1-25; 1981) eh. 483; $1: 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 


Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


COMMENTS TO OFFICIAL TEXT 


The provisions of this act have international 
- application to child custody proceedings and 
determinations of other countries. Another 
country will be treated as if it were a state of 
the United states for purposes of this act. 
Custody determinations of other countries will 
be enforced if the facts of the case indicate that 
jurisdiction was in substantial compliance with 
the requirements of this act. 

In this section, the term “child-custody deter- 
mination” should be interpreted to include pro- 
ceedings relating to custody or analogous insti- 
tutions of the other country. See generally, Part 
3 of The Hague Convention on Jurisdiction, 
Applicable Law, Recognition, Enforcement and 
Cooperation in Respect of Parental Responsi- 
bility and Measures for the Protection of Chil- 
dren. 35 I.L.M. 1391(1996). A court of this state 
may refuse to apply this act when the child 
custody law of the other country violates basic 


principles relating to the protection of human 
rights and fundamental freedoms. The same 
concept is found in Section 20 of the Hague 
Convention on the Civil Aspects of Interna- 
tional Child Abduction [CTIA No. 8303.000] 
(return of the child may be refused if this would 
not be permitted by the fundamental principles 
of the requested state relating to the protection 
of human rights and fundamental freedoms). In 
applying subsection (c), the court’s scrutiny 
should be on the child custody law of the foreign 
country and not on other aspects of the other 
legal system. This act takes no position on what 
laws relating to child custody would violate 
fundamental freedoms. While the provision is a 
traditional one in international agreements, it 
is invoked only in the most egregious cases. 

This section is derived from Section 23 of the 
UCCJA. 
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36-6-209. Binding nature of state court decisions. 


(a) A child-custody determination made by a court of this state that had 
jurisdiction under this part binds all persons who have been served in 
accordance with the laws of this state or notified in accordance with this part 
or who have submitted to the jurisdiction of the court, and who have been given 
an opportunity to be heard. 

(b) As to those persons, the determination is conclusive as to all decided 


issues of law and fact except to the extent the determination is modified. 


History. 
Acts 1999, ch. 389, § 10. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ch. 383, $§ 1-25; 1981, ch: 483,.$)1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 


Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


NOTES TO DECISIONS 


1. Unclean Hands. 

Tennessee court acted within its discretion 
when it declined jurisdiction due to the wife’s 
violation of the visitation provisions of a North 


Carolina custody decree. Marcus v. Marcus, 993 
S.W.2d 596, 1999 Tenn. LEXIS 277 (Tenn. 
1999), rehearing denied, — S.W.3d —, 1999 
Tenn. LEXIS 341 (Tenn. June 28, 1999). 


COMMENTS TO OFFICIAL TEXT 


No substantive changes have been made to 
this section which was Section 12 of the 
UCCJA. 


36-6-210. Priority of jurisdictional question in proceedings. 


If a question of existence or exercise of jurisdiction under this part is raised 
in a child-custody proceeding, the question, upon request of a party, must be 
given priority on the calendar and handled expeditiously. 


History. 
Acts 1999, ch. 389, § 11. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ch. 383, §§ 1-25; 1981, ch. 483, § 1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 


Child Custody Jurisdiction Act, was repealed — 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


COMMENTS TO OFFICIAL TEXT 


No substantive change was made to this 
section which was Section 24 of the UCCJA. 
The section is placed toward the beginning of 
this act to emphasize its importance. 

The language change from “case” to “ques- 


36-6-211. Requirements for notice. 


tion” is intended to clarify that it is the juris- 
dictional issue which must be expedited and 
not the entire custody case. Whether the entire 
custody case should be given priority is a mat- 
ter of local law. 


(a) Notice required for the exercise of jurisdiction when a person is outside 
this state may be given in a manner prescribed by the law of this state for 
service of process or by the law of the state in which the service is made. Notice 
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must be given in a manner reasonably calculated to give actual notice, but may 
be by publication if other means are not effective. 

(b) Proof of service may be made in the manner prescribed by the law of this 
state or by the law of the state in which the service is made. 

(c) Notice is not required for the exercise of jurisdiction with respect to a 
person who submits to the jurisdiction of the court. 


History. 
Acts 1999, ch. 389, § 12. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
fre, Ch 3d3, §$'1-255 198 leven 483; "5 1: 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 


Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


COMMENTS TO OFFICIAL TEXT 


This section authorizes notice and proof of 
service to be made by any method allowed by 
either the state which issues the notice or the 
state where the notice is received. This elimi- 
nates the need to specify the type of notice in 
the act and therefore the provisions of Section 5 
of the UCCJA which specified how notice was to 
be accomplished were eliminated. The change 
reflects an approach in this act to use local law 
to determine many procedural issues. Thus, 
service by facsimile is permissible if allowed by 
local rule in either state. In addition, where 
special service or notice rules are available for 
some procedures, in either jurisdiction, they 
could be utilized under this act. For example, if 


a case involves domestic violence and the stat- 
ute of either state would authorize notice to be 
served by a peace officer, such service could be 
used under this act. 

Although section 9 [§ 36-6-208] requires for- 
eign countries to be treated as states for pur- 
poses of this act, attorneys should be cautioned 
about service and notice in foreign countries. 
Countries have their own rules on service 
which must usually be followed. Attorneys 
should consult the Hague Convention on the 
Service Abroad of Judicial and Extrajudicial 
Documents in Civil or Commercial Matters, 20 
U.S.T. 36, T.L.A.S. 6638 (1965). 


36-6-212. Personal jurisdiction over a party — Immunity from juris- 
diction for unrelated matters. 


(a) A party to a child-custody proceeding, including a modification proceed- 
ing, or a petitioner or respondent in a proceeding to enforce or register a 
child-custody determination, is not subject to personal jurisdiction in this state 
for another proceeding or purpose solely by reason of having participated, or of 
having been physically present for the purpose of participating, in the 
proceeding. 

(b) A person who is subject to personal jurisdiction in this state on a basis 
other than physical presence is not immune from service of process in this 
state. A party present in this state who is subject to the jurisdiction of another 
state is not immune from service of process allowable under the laws of that 
state. 

(c) The immunity granted by subsection (a) does not extend to civil litigation 
based on acts unrelated to the participation in a proceeding under this part 
committed by an individual while present in this state. 


T.C.A., §§ 36-1301 — 36-1325), the Uniform 
Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


History. 
Acts 1999, ch. 389, § 13. 


Compiler’s Notes. 
Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
my ch, 3837 §81-25: 1981) 'ch. 483; °§ ‘1; 
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COMMENTS TO OFFICIAL TEXT 


This section establishes a general principle 
that participation in a custody proceeding does 
not, by itself, give the court jurisdiction over 
any issue for which personal jurisdiction over 
the individual is required. The term “partici- 
pate” should be read broadly. For example, if 
jurisdiction is proper, a respondent in an origi- 
nal custody determination, or a party in a 
modification determination, should be able to 
request custody without this constituting the 
seeking of affirmative relief that would waive 
personal jurisdictional objections. Once juris- 
diction is proper, a party should not be placed in 
the dilemma of choosing between seeking cus- 
tody or protecting a right not to be subject to a 
monetary judgment by a court with no other 
relationship to the party. 

This section is comparable to the immunity 
provision of UIFSA § 314. A party who is oth- 
erwise not subject to personal jurisdiction can 
appear in a custody proceeding or an enforce- 
ment action without being subject to the gen- 
eral jurisdiction of the state by virtue of the 
appearance. However, if the petitioner would 
otherwise be subject to the jurisdiction of the 
state, appearing in a custody proceeding or 
filing an enforcement proceeding will not pro- 
vide immunity. Thus, if the non-custodial par- 
ent moves from the state that decided the 
custody determination, that parent is still sub- 
ject to the state’s jurisdiction for enforcement of 
child support if the child or an individual obli- 
gee continues to reside there. See UIFSA§ 205. 
If the non-custodial parent returns to enforce 
the visitation aspects of the custody determina- 
tion, the state can utilize any appropriate 
means to collect the back-due child support. 
However, the situation is different if both par- 
ties move from state A after the determination, 


with the custodial parent and the child estab- 
lishing a new home state in state B, and the 
non-custodial parent moving to state C. The 
non-custodial parent is not, at this point, sub- 
ject to the jurisdiction of state B for monetary 
matters. See Kulko v. Superior Court, 436 U.S. 
84 (1978). If the non-custodial parent comes 
into state B to enforce the visitation aspects of 
the determination, the non-custodial parent is 
not subject to the jurisdiction of state B for 
those proceedings and issues requiring per- 
sonal jurisdiction by filing the enforcement 
action. 

A party also is immune from service of pro- 
cess during the time in the state for an enforce- 
ment action except for those claims for which 
jurisdiction could be based on contacts other 
than mere physical presence. Thus, when the 
non-custodial parent comes into state B to 
enforce the visitation aspects of the decree, 
state B cannot acquire jurisdiction over the 
child support aspects of the decree by serving 
the non-custodial parent in the state. Cf. 
UIFSA § 611. (Personally serving the obligor in 
the state of the residence of the obligee is not by 
itself a sufficient jurisdictional basis to autho- — 
rize a modification of child support.) However, a 
party who is in this state and subject to the 
jurisdiction of another state may be served with 
process to appear in that state, if allowable 
under the laws of that state. 

As the Comments to UIFSA § 314 note, the 
immunity provided by this section is limited. It 
does not provide immunity for civil litigation 
unrelated to the enforcement action. For ex- 
ample, a party to an enforcement action is not 
immune from service regarding a claim that 
involves an automobile accident occurring 
while the party is in the state. 


36-6-213. Communication among courts and parties — Records of 


communications. 


(a) A court of this state may communicate with a court in another state 
concerning a proceeding arising under this part. 

(b) The court may allow the parties to participate in the communication. If 
the parties are not able to participate in the communication, they must be 
given the opportunity to present facts and legal arguments before a decision on 


jurisdiction is made. 


(c) Communication between courts on schedules, calendars, court records, 
and similar matters may occur without informing the parties. A record need 


not be made of the communication. 


(d) Except as otherwise provided in subsection (c), a record must be made of 
a communication under this section. The parties must be informed promptly of 
the communication and granted access to the record. 

(e) For the purposes of this section, “record” means information that is 
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inscribed on a tangible medium or that is stored in an electronic or other 
medium and is retrievable in perceivable form. 


History. 
Acts 1999, ch. 389, § 14. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
379, Cho -o6u, 98 l-2b; 1981) (cm 1435, §- 1: 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 
Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 


Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


Law Reviews. 

Six Months or Six Days: When Can You File 
For Divorce in Tennessee?, 50 Tenn. B.J. 24 
(2014). 


COMMENTS TO OFFICIAL TEXT 


This section emphasizes the role of judicial 
communications. It authorizes a court to com- 
municate concerning any proceeding arising 
under this act. This includes communication 
with foreign tribunals and tribal courts. Com- 
munication can occur in many different ways 
such as by telephonic conference and by online 
or other electronic communication. The act does 
not preclude any method of communication and 
recognizes that there will be increasing use of 
modem communication techniques. 

Communication between courts is required 
under sections 20, 22 and 31 [§§ 36-6-219, 
36-6-221 and 36-6-230] and strongly suggested 
in applying section 23 [§ 36-6-222]. Apart from 
those sections, there may be less need under 
this act for courts to communicate concerning 
jurisdiction due to the prioritization of home 
state jurisdiction. Communication is autho- 
rized, however, whenever the court finds it 
would be helpful. The court may authorize the 
parties to participate in the communication. 
However, the act does not mandate participa- 
tion. Communication between courts is often 
difficult to schedule and participation by the 
parties may be impractical. Phone calls often 
have to be made after-hours or whenever the 
schedules of judges allow. 

This section does require that a record be 
made of the conversation and that the parties 
have access to that record in order to be in- 


formed of the content of the conversation. The 
only exception to this requirement is when the 
communication involves relatively inconse- 
quential matters such as scheduling, calendars, 
and court records. Included within this latter 
type of communication would be matters of 
cooperation between courts. A record includes 
notes or transcripts of a court reporter who 
listened to a conference call between the courts, 
an electronic recording of a telephone call, a 
memorandum or an electronic record of the 
communication between the courts, or a memo- 
randum or an electronic record made by a court 
after the communication. 

The second sentence of subsection (b) pro- 
tects the parties against unauthorized ex parte 
communications. The parties’ participation in 
the communication may amount to a hearing if 
there is an opportunity to present facts and 
jurisdictional arguments. However, absent 
such an opportunity, the participation of the 
parties should not to be considered a substitute 
for a hearing and the parties must be given an 
opportunity to fairly and fully present facts and 
arguments on the jurisdictional issue before a 
determination is made. This may be done 
through a hearing or, if appropriate, by affida- 
vit or memorandum. The court is expected to 
set forth the basis for its jurisdictional decision, 
including any court-to-court communication 
which may have been a factor in the decision. 


36-6-214. Testimony of witnesses residing out of state — Acceptance of 
electronically transmitted documents as evidence. 


(a) In addition to other procedures available to a party, a party to a child 
custody proceeding may offer testimony of witnesses who are located in 
another state, including testimony of the parties and the child, by deposition or 
other means allowable in this state for testimony taken in another state. The 
court on its own motion may order that the testimony of a person be taken in 
another state and may prescribe the manner in which and the terms upon 
which the testimony is taken. 

(b) A court of this state may permit an individual residing in another state 
to be deposed or to testify by telephone, audiovisual means, or other electronic 
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means before a designated court or at another location in that state. A court of 
this state shall cooperate with courts of other states in designating an 
appropriate location for the deposition or testimony. 

(c) Documentary evidence transmitted from another state to a court of this 
state by technological means that do not produce an original writing may not 
be excluded from evidence on an objection based on the means of transmission. 


History. Child Custody Jurisdiction Act, was repealed 

Acts 1999, ch. 389, § 15. and replaced by the Uniform Child Custody 

be aes Jurisdiction and Enforcement Act by Acts 1999, 
Compiler’s Notes. 


Former part 2, §§ 36-6-201 — 36-6-225 (Acts ch. 889, § 1, effective June 14, 1999. For cur- 
1979, ch. 383, §§ 1-25; 1981, ch. 483, § 1; ent Provisions, see this part. 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 


COMMENTS TO OFFICIAL TEXT 


No substantive changes have been made to modem modes of communication are permis- 
subsection (a) which was Section 18 of the _ sible in the taking of testimony and the trans- 
UCCJA. mittal of documents. See UIFSA § 316. 

Subsections (b) and (c) merely provide that 


36-6-215. Request for hearing in, or evidence from another state — 
Holding hearings or obtaining evidence for other states — 
Expenses — Preservation of records. 


(a) Acourt of this state may request the appropriate court of another state 
to: 

(1) Hold an evidentiary hearing; 

(2) Order a person to produce or give evidence pursuant to procedures of 
that state; 

(3) Order that an evaluation be made with respect to the custody of a child 
involved in a pending proceeding; 

(4) Forward to the court of this state a certified copy of the transcript of 
the record of the hearing, the evidence otherwise presented, and any 
evaluation prepared in compliance with the request; and 

(5) Order a party to a child-custody proceeding or any person having 
physical custody of the child to appear in the proceeding with or without the 
child. 

(b) Upon request of a court of another state, a court of this state may hold 
a hearing or enter an order described in subsection (a). 

(c) Travel and other necessary and reasonable expenses incurred under 
subsections (a) and (b) may be assessed against the parties according to the law 
of this state. 

(d) Acourt of this state shall preserve the pleadings, orders, decrees, records 
of hearings, evaluations, and other pertinent records with respect to a 
child-custody proceeding until the child attains eighteen (18) years of age. 
Upon appropriate request by a court or law enforcement official of another 
state, the court shall forward a certified copy of those records. 


History. Compiler’s Notes. 
Acts 1999, ch. 389, § 16. Former part 2, §§ 36-6-201 — 36-6-225 (Acts 


801 


1979, ‘ch. 383, §§ 1-25; 1981, ch: 483, § 1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 
Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 
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Law Reviews. 

Six Months or Six Days: When Can You File 
For Divorce in Tennessee?, 50 Tenn. B.J. 24 
(2014). 


COMMENTS TO OFFICIAL TEXT 


This section is the heart of the judicial coop- 
eration provision of this act. It provides mecha- 
nisms for courts to cooperate with each other in 
order to decide cases in an efficient manner 
without causing undue expense to the parties. 
Courts may request assistance from courts of 
other states and may assist courts of other 
states. 

The provision on the assessment of costs for 
travel provided in the UCCJA § 19 has been 
changed. The UCCJA provided that the costs 
may be assessed against the parties or the state 
or county. Assessment of costs against a govern- 
ment entity in a case where the government is 
not involved is inappropriate and therefore that 
provision has been removed. In addition, if the 


state is involved as a party, assessment of costs 
and expenses against the state must be autho- 
rized by other law. It should be noted that the 
term “expenses” means out-of-pocket costs. 
Overhead costs should not be assessed as 
expenses. 

No other substantive changes have been 
made. The term “social study” as used in the 
UCCJA was replaced with the modern term: 
“custody evaluation.” The act does not take a 
position on the admissibility of a custody evalu- 
ation that was conducted in another state. It 
merely authorizes a court to seek assistance of, 
or render assistance to, a court of another state. 

This section combines the text of Sections 
19-22 of the UCCJA. 


36-6-216. Jurisdiction to make custody determination. 


(a) Except as otherwise provided in § 36-6-219, a court of this state has 
jurisdiction to make an initial child custody determination only if: 
(1) This state is the home state of the child on the date of the commence- 


ment of the proceeding, or was the home state of the child within six (6) 
months before the commencement of the proceeding and the child is absent 
from this state but a parent or person acting as a parent continues to live in 
this state; 

(2) Acourt of another state does not have jurisdiction under subdivision 
(a)(1), or a court of the home state of the child has declined to exercise 
jurisdiction on the ground that this state is the more appropriate forum 
under § 36-6-221 or § 36-6-222, and: 

(A) The child and the child’s parents, or the child and at least one (1) 
parent or a person acting as a parent, have a significant connection with 
this state other than mere physical presence; and 

(B) Substantial evidence is available in this state concerning the child’s 
care, protection, training, and personal relationships; 

(3) All courts having jurisdiction under subdivision (a)(1) or (a)(2) have 
declined to exercise jurisdiction on the ground that a court of this state is the 
more appropriate forum to determine the custody of the child under 
§ 36-6-221 or § 36-6-222; or 

(4) No court of any other state would have jurisdiction under the criteria 
specified in subdivision (a)(1), (a)(2), or (a)(8). 

(b) Subsection (a) is the exclusive jurisdictional basis for making a child- 
custody determination by a court of this state. 

(c) Physical presence of, or personal jurisdiction over, a party or a child is 
not necessary or sufficient to make a child-custody determination. 


36-6-216 


History. 
Acts 1999, ch. 389, § 17. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ch. 383, §§ 1-25; 1981, ch. 483, § 1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 
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Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


NOTES TO DECISIONS 


Analysis 


1. Home State. 
2. Jurisdiction in Another State. 


1. Home State. 

In a child custody proceeding, subject matter 
jurisdiction concerning the minor child’s cus- 
tody was properly vested in Montgomery 
County, Tennessee, juvenile court pursuant to 
T.C.A. § 36-6-216(a)(4) because the child’s do- 
micile had changed with his custodial mother’s 
change of domicile from Wisconsin to Tennes- 
see. Parrott v. Abraham, 146 S.W.3d 623, 2003 
Tenn. App. LEXIS 115 (Tenn. Ct. App. 2003). 

In an interstate custody dispute under the 
Uniform Child Custody Jurisdiction and En- 
forcement Act (UCCJEA), T.C.A. §§ 36-6-201 
— 36-6-243, the Tennessee court properly exer- 
cised jurisdiction pursuant to T.C.A. §§ 36-6- 
217(a)(1), 36-6-218(1) because it had been more 
than eleven months since the child or either of 
the parents had lived in Florida. Furthermore, 
under T.C.A. §§ 36-6-205(7), 36-6-216(a)(1), 
Tennessee was the child’s home state because 
the child had lived there for more than six 
months. Staats v. McKinnon, 206 S.W.3d 532, 
2006 Tenn. App. LEXIS 292 (Tenn. Ct. App. 
2006). 

Appellate court rejected the mother’s claim 
that the Tennessee erred in determining that it 
had home state jurisdiction under T.C.A. § 36- 
6-216 of the Uniform Child Custody Jurisdic- 
tion and Enforcement Act (UCCJEA), because 
when the father filed his petition in Tennessee 
to modify the original Florida custody determi- 
nation, neither of the parents had been living in 
Florida and the child had been living with the 
father in Tennessee for more than six consecu- 
tive months. Staats v. McKinnon, 206 S.W.3d 
532, 2006 Tenn. App. LEXIS 292 (Tenn. Ct. 
App. 2006). 

Juvenile court had subject matter jurisdic- 
tion to determine custody because Tennessee 
was the child’s home state on the date of the 


commencement of the juvenile court action; the 
trial court had subject matter jurisdiction to 
terminate the father’s parental rights because 
when the foster parents filed their termination 
petition, Tennessee remained the home state 
and exercised continuing jurisdiction under the 
Uniform Child Custody Jurisdiction and En- 
forcement Act. In re Rilyn S., —S.W.3d —, 2019 
Tenn. App. LEXIS 124 (Tenn. Ct. App. Mar. 12, 
2019). 

Evidence preponderated in favor of the trial 
court’s finding that the Tennessee was no lon- 
ger the home state of either parent or the child 
on November 17, 2016, the date the father filed 
his petition to modify custody, and therefore the 
trial court did not err by granting the mother’s 
motion to dismiss for lack of subject matter 
jurisdiction, because the father acknowledged 
that he had relocated to North Carolina four 
years prior to trial and the trial court credited 
the mother’s testimony that she and the child 
had relocated to Alabama in 2015 and had been 
living there ever since. Hernandez v. Hernan- 
dez, — S.W.3d —, 2019 Tenn. App. LEXIS 371 
(Tenn. Ct. App. July 30, 2019). 


2. Jurisdiction in Another State. 

Juvenile court properly exercised its jurisdic- 
tion in awarding temporary custody of two 
children to their maternal grandparents while 
their father was incarcerated on charges of 
murdering their mother because both the juve- 
nile court and the grandparents concluded that — 
the juvenile court met the requirements for 
significant connection/substantial evidence ju- 
risdiction under T.C.A. § 36-6-216(a)(2), the 
father did not take issue with the conclusion, 
and the court’s review of the record led it to 
conclude that substantial evidence supported 
the juvenile court’s exercise of jurisdiction. In 
addition, no other court qualified for § 36-6- 
216(a)(1) jurisdiction. In re S.L.M., 207 S.W.3d 
288, 2006 Tenn. App. LEXIS 487 (Tenn. Ct. 
App. 2006). 


COMMENTS TO OFFICIAL TEXT 


This section provides mandatory jurisdic- 
tional rules for the original child custody pro- 
ceeding. It generally continues the provisions of 
the UCCJA § 3. However, there have been a 
number of changes to the jurisdictional bases. 

1. Home state Jurisdiction. The jurisdiction 


of the home state has been prioritized over 
other jurisdictional bases. Section 3 of the 
UCCJA provided four (4) independent and con- 
current bases of jurisdiction. The PKPA pro- 
vides that full faith and credit can only be given 
to an initial custody determination of a “signifi- 
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cant connection” state when there is no home 
state. This act prioritizes home state jurisdic- 
tion in the same manner as the PKPA thereby 
eliminating any potential conflict between the 
two acts. 

The six-month extended home state provi- 
sion of subsection (a)(1) has been modified 
slightly from the UCCJA. The UCCJA provided 
that home state jurisdiction continued for six 
(6) months when the child had been removed by 
a person seeking the child’s custody or for other 
reasons and a parent or a person acting as a 
parent continues to reside in the home state. 
Under this act, it is no longer necessary to 
determine why the child has been removed. The 
only inquiry relates to the status of the person 
left behind. This change provides a slightly 
more refined home state standard than the 
UCCJA or the PKPA, which also requires a 
determination that the child has been removed 
by a contestant or for other reasons. The scope 
of the PKPA’s provision is theoretically nar- 
rower than this act. However, the phrase “or for 
other reasons” covers most fact situations 
where the child is not in the home state and, 
therefore, the difference has no substantive 
effect. 

In another sense, the six-month extended 
home state jurisdiction provision in this act is 
narrower than the comparable provision in the 
PKPA. The PKPA’s definition of extended home 
state is more expansive because it applies 
whenever a “contestant” remains in the home 
state. That class of individuals has been elimi- 
nated in this act. This act retains the original 
UCCJA classification of “parent or person act- 
ing as parent” to define who must remain for a 
state to exercise the six (6) month extended 
home state jurisdiction. This eliminates the 
undesirable jurisdictional determinations 
which would occur as a result of differing state 
substantive laws on visitation involving grand- 
parents and others. For example, if state A’s 
law provided that grandparents could obtain 
visitation with a child after the death of one of 
the parents, then the grandparents, who would 
be considered contestants under the PKPA, 
could file a proceeding within six months after 
the remaining parent moved and have the case 
heard in state A. 

However, if state A did not provide that 
grandparents could seek visitation under such 
circumstances, the grandparents would not be 
considered contestants and state B where the 
child acquired a new home state would provide 
the only forum. This act bases jurisdiction on 
the parent and child or person acting as a 
parent and child relationship without regard to 
grandparents or other potential seekers of cus- 
tody or visitation. There is no conflict with the 
broader provision of the PKPA. The PKPA in 
§ (c)(1) authorizes states to narrow the scope of 
their jurisdiction. 

2. Significant connection jurisdiction. This 
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jurisdictional basis has been amended in four 
(4) particulars from the UCCJA. First, the “best 
interest” language of the UCCJA has been 
eliminated. This phrase tended to create confu- 
sion between the jurisdictional issue and the 
substantive custody determination. Since the 
language was not necessary for the jurisdic- 
tional issue, it has been removed. 

Second, the UCCJA based jurisdiction on the 
presence of a significant connection between 
the child and the child’s parents or the child 
and at least one (1) contestant. This act re- 
quires that the significant connections be be- 
tween the child, the child’s parents or the child 
and a person acting as a parent. 

Third, a significant connection state may 
assume jurisdiction only when there is no home 
state or when the home state decides that the 
significant connection state would be a more 
appropriate forum. 

Fourth, the determination of significant con- 
nections has been changed to eliminate the 
language of “present or future care.” The juris- 
dictional determination should be made by de- 
termining whether there is sufficient evidence 
in the state for the court to make an informed 
custody determination. That evidence might 
relate to the past as well as to the “present or 
future.” 

Emergency jurisdiction has been moved to a 
separate section. This is to make it clear that 
the power to protect a child in crisis does not 
include the power to enter a permanent order 
for that child except as provided by that section. 

Paragraph (a)(3) provides for jurisdiction 
when all states with jurisdiction under para- 
graphs (a)(1) and (2) determine that this state is 
a more appropriate forum. The determination 
would have to be made by all states with 
jurisdiction under subsection (a)(1) and (2). 
Jurisdiction would not exist under this para- 
graph because the home state determined it is 
a more appropriate place to hear the case if 
there is another state that could exercise sig- 
nificant connection jurisdiction under subsec- 
tion (a)(2). 

Paragraph (a)(4) retains the concept of juris- 
diction by necessity as found in the UCCJA and 
in the PKPA. This default jurisdiction only 
occurs if no other state would have jurisdiction 
under subsections (a)(1) through (a)(3). 

Subsections (b) and (c) clearly state the rela- 
tionship between jurisdiction under this act 
and other forms of jurisdiction. Personal juris- 
diction over, or the physical presence of, a 
parent or the child is neither necessary nor 
required under this act. In other words, neither 
minimum contacts nor service within the state 
is required for the court to have jurisdiction to 
make a custody determination. 

Further, the presence of minimum contacts 
or service within the state does not confer 
jurisdiction to make a custody determination. 
Subject to section 20 [§ 36-6-219], satisfaction 
of the requirements of subsection (a) is 
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mandatory. 

The requirements of this section, plus the 
notice and hearing provisions of the act, are all 
that is necessary to satisfy due process. This 
act, like the UCCJA and the PKPA is based on 
Justice Frankfurter’s concurrence in May v. 
Anderson, 345 U.S. 528 (1953). As pointed out 
by Professor Bodenheimer, the reporter for the 
UCCJA, no “workable interstate custody law 
could be built around Justice Burton’s plurality 
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opinion. .. .” Bridgette Bodenheimer, The Uni- 
form Child Custody Jurisdiction Act: A Legisla- 
tive Remedy for Children Caught in the Con- 
flict of Laws, 22 Vand. L. Rev. 1207, 1233 
(1969). It should also be noted that since juris- 
diction to make a child custody determination 
is subject matter jurisdiction, an agreement of 
the parties to confer jurisdiction on a court that 
would not otherwise have jurisdiction under 
this act is ineffective. 


36-6-217. Continuing jurisdiction of state courts — Jurisdiction to 


modify own decrees. 


(a) Except as otherwise provided in § 36-6-219, a court of this state which 
has made a child-custody determination consistent with this part has exclu- 
sive, continuing jurisdiction over the determination until: 

(1) A court of this state determines that neither the child, nor the child 
and one (1) parent, nor the child and a person acting as a parent have a 
significant connection with this state and that substantial evidence is no 
longer available in this state concerning the child’s care, protection, training, 


and personal relationships; or 


(2) A court of this state or a court of another state determines that the 
child, the child’s parents, and any person acting as a parent do not presently 


reside in this state. 


(b) A court of this state which has made a child-custody determination and 
does not have exclusive, continuing jurisdiction under this section may modify 
that determination only if it has jurisdiction to make an initial determination 


under § 36-6-216. 


History. 
Acts 1999, ch. 389, § 18. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ch.’ 883)" $$71-25;91981) ch." 48357961: 
T.C.A., §§ 36-1801 — 36-1325), the Uniform 


Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


NOTES TO DECISIONS 


Analysis 


1. Loss of Continuing Jurisdiction. 
2. Subject Matter Jurisdiction. 


1. Loss of Continuing Jurisdiction. 

In an interstate custody dispute under the 
Uniform Child Custody Jurisdiction and En- 
forcement Act (UCCJEA), T.C.A. §§ 36-6-201 
— 36-6-243, the Tennessee court properly exer- 
cised jurisdiction pursuant to T.C.A. §§ 36-6- 
217(a)(1), 836-6-218(1) because it had been more 
than eleven months since the child or either of 
the parents had lived in Florida. Furthermore, 
under T.C.A. §§ 36-6-205(7), 36-6-216(a)(1), 
Tennessee was the child’s home state because 
the child had lived there for more than six 


months. Staats v. McKinnon, 206 S.W.3d 532, 
2006 Tenn. App. LEXIS 292 (Tenn. Ct. App. 
2006). 

Tennessee trial court did not err in denying 
the mother’s motion to dismiss the father’s 
petition in Tennessee to modify an original 
custody determination in Florida because 
Florida no longer had exclusive, continuing 
jurisdiction over the child custody determina- 
tion; when the father filed his petition in Ten- 
nessee to modify the original Florida custody 
determination, neither of the parents had been 
living in Florida and the child had been living 
with the father in Tennessee for more than six 
consecutive months. Staats v. McKinnon, 206 
S.W.3d 532, 2006 Tenn. App. LEXIS 292 (Tenn. 
Ct. App. 2006). 
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2. Subject Matter Jurisdiction. 

Mother was not entitled to relief from the 
circuit court’s judgment entering a modified 
Permanent Parenting Plan (PPP) because the 
father appropriately filed his petition seeking 
modification of the PPP in the circuit court, 
which possessed continuing, exclusive subject 
matter jurisdiction of divorce decrees. Cox v. 
Lucas, 576 S.W.3d 356, 2019 Tenn. LEXIS 218 
(Tenn. May 29, 2019). 

Juvenile court had subject matter jurisdic- 
tion to determine custody because Tennessee 
was the child’s home state on the date of the 
commencement of the juvenile court action; the 
trial court had subject matter jurisdiction to 
terminate the father’s parental rights because 
when the foster parents filed their termination 
petition, Tennessee remained the home state 
and exercised continuing jurisdiction under the 
Uniform Child Custody Jurisdiction and En- 
forcement Act. In re Rilyn S., —S.W.3d —, 2019 
Tenn. App. LEXIS 124 (Tenn. Ct. App. Mar. 12, 
2019). 
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Trial court no longer maintained subject mat- 
ter jurisdiction to modify its own initial custody 
determination because Tennessee was no lon- 
ger the home state of the child when the modi- 
fication proceeding commenced and the child’s 
current home state of Alabama had not de- 
clined to exercise jurisdiction. Hernandez v. 
Hernandez, — S.W.3d —, 2019 Tenn. App. 
LEXIS 371 (Tenn. Ct. App. July 30, 2019). 

Appellate court could not properly review the 
trial court’s decision to exercise subject matter 
jurisdiction over the grandmother’s petition for 
visitation because the record contained no spe- 
cific findings by the trial court resolving the 
father’s residence at the time the petition was 
filed and his family’s ongoing connection to 
Tennessee and the county, and the record was 
wholly silent as to any adjudication of the 
father’s challenge to the trial court’s subject 
matter jurisdiction. In re Paisley H., — S.W.3d 
—, 2020 Tenn. App. LEXIS 407 (Tenn. Ct. App. 
Sept. 10, 2020). 


COMMENTS TO OFFICIAL TEXT 


This is a new section addressing continuing 
jurisdiction. Continuing jurisdiction was not 
specifically addressed in the UCCJA. Its ab- 
sence caused considerable confusion, particu- 
larly because the PKPA, § 1738(d), requires 
other states to give full faith and credit to 
custody determinations made by the original 
decree state pursuant to the decree state’s 
continuing jurisdiction so long as that state has 
jurisdiction under its own law and remains the 
residence of the child or any contestant. 

This section provides the rules of continuing 
jurisdiction and borrows from UIFSA as well as 
recent UCCJA case law. The continuing juris- 
diction of the original decree state is exclusive. 
It continues until one (1) of two (2) events 
occurs: 

1. If a parent or a person acting as a parent 
remains in the original decree state, continuing 
jurisdiction is lost when neither the child, the 
child and a parent, nor the child and a person 
acting as a parent continue to have a significant 
connection with the original decree state and 
there is no longer substantial evidence concern- 
ing the child’s care, protection, training and 
personal relations in that state. 

In other words, even if the child has acquired 
a new home state, the original decree state 
retains exclusive, continuing jurisdiction, so 
long as the general requisites of the substantial 
connection jurisdiction provisions are met. If 
the relationship between the child and the 
person remaining in the state with exclusive, 
continuing jurisdiction becomes so attenuated 
that the court could no longer find significant 
connections and substantial evidence, jurisdic- 
tion would no longer exist. The use of the 
phrase “a court of this state” under subsection 


(a)(1) makes it clear that the original decree 
state is the sole determinant of whether juris- 
diction continues. A party seeking to modify a 
custody determination must obtain an order 
from the original decree state stating that it no 
longer has jurisdiction. 

2. Continuing jurisdiction is lost when the 
child, the child’s parents, and any person acting 
as a parent no longer reside in the original 
decree state. The exact language of subpara- 
graph (a)(2) was the subject of considerable 
debate. 

Ultimately the Conference settled on the 
phrase that “a court of this state or a court of 
another state determines that the child, the 
child’s parents, and any person acting as a 
parent do not presently reside in this state” to 
determine when the exclusive, continuing juris- 
diction of a state ended. The phrase is meant to 
be identical in meaning to the language of the 
PKPA which provides that full faith and credit 
is to be given to custody determinations made 
by a state in the exercise of its continuing 
jurisdiction when that “state remains the resi- 
dence of.” The phrase is also the equivalent of 
the language “continues to reside” which occurs 
in UIFSA § 205(a)(1) to determine the exclu- 
sive, continuing jurisdiction of the state that 
made a support order. The phrase “remains the 
residence of” in the PKPA has been the subject 
of conflicting case law. It is the intention of this 
act that paragraph (a)(2) of this section means 
that the named persons no longer continue to 
actually live within the state. Thus, unless a 
modification proceeding has been commenced, 
when the child, the parents, and all persons 
acting as parents physically leave the state to 
live elsewhere, the exclusive, continuing juris- 
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diction ceases. 

The phrase “do not presently reside” is not 
used in the sense of a technical domicile. The 
fact that the original determination state still 
considers one parent a domiciliary does not 
prevent it from losing exclusive, continuing 
jurisdiction after the child, the parents, and all 
persons acting as parents have moved from the 
state. 

If the child, the parents, and all persons 
acting as parents have all left the state which 
made the custody determination prior to the 
commencement of the modification during the 
transition from the UCCJA to this act, some 
states may continue to base continuing juris- 
diction on the continued presence of a contes- 
tant, such as a grandparent. The PKPA will 
require that such decisions be enforced. The 
problem will disappear as states adopt this act 
to replace the UCCJA. 

Jurisdiction attaches at the commencement 
of a proceeding. If state A had jurisdiction 
under this section at the time a modification 
proceeding was commenced there, it would not 
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be lost by all parties moving out of the state 
prior to the conclusion of a proceeding. State B 
would not have jurisdiction to hear a modifica- 
tion unless state A decided that state B was 
more appropriate under _ section 23 
[§ 36-6-222]. 

Exclusive, continuing jurisdiction is not rees- 
tablished if, after the child, the parents, and all 
persons acting as parents leave the state, the 
non-custodial parent returns. As subsection (b) 
provides, once a state has lost exclusive, con- 
tinuing jurisdiction, it can modify its own de- 
termination only if it has jurisdiction under the 
standards of section 17 [§ 36-6-216]. If another 
state acquires exclusive continuing jurisdiction 
under this section, then its orders cannot be 
modified even if this state has once again be- 
come the home state of the child. 

In accordance with the majority of UCCJA 
case law, the state with exclusive, continuing 
jurisdiction may relinquish jurisdiction when it 
determines that another state would be a more 
convenient forum under the principles of sec- 
tion 23 [§ 36-6-222]. 


36-6-218. Jurisdiction to modify foreign decrees. 


Except as otherwise provided in § 36-6-219, a court of this state may not 
modify a child-custody determination made by a court of another state unless 
a court of this state has jurisdiction to make an initial determination under 


§ 36-6-216(a)(1) or (2), and: 


(1) The court of the other state determines it no longer has exclusive, 
continuing jurisdiction under § 36-6-217 or that a court of this state would 
be a more convenient forum under § 36-6-221; or 

(2) A court of this state or a court of the other state determines that the 
child, the child’s parents, and any person acting as a parent do not presently 


reside in the other state. 


History. 
Acts 1999, ch. 389, § 19. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ich. :383, §§ 1-25;)-1981).\ch:' 483)7°§) 1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 
Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 


Jurisdiction and Enforcement Act by Acts 1999, — 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


Law Reviews. 

Jurisdiction of Tennessee Courts to Modify 
the Child Custody Decrees and Visitation Or- 
ders of Sister States (W. Walton Garrett), 16 
Mem. St. U.L. Rev. 255 (1986). 


NOTES TO DECISIONS 


1. Jurisdiction. 

In an interstate custody dispute under the 
Uniform Child Custody Jurisdiction and En- 
forcement Act (UCCJEA), T.C.A. § 36-6-201 — 
36-6-243, the Tennessee court properly exer- 
cised jurisdiction pursuant to T.C.A. §§ 36-6- 
217(a)(1), 36-6-218(1) because it had been more 
than eleven months since the child or either of 
the parents had lived in Florida. Furthermore, 
under T.C.A. §§ 36-6-205(7), 36-6-216(a)(1), 


Tennessee was the child’s home state because 
the child had lived there for more than six 
months. Staats v. McKinnon, 206 S.W.3d 532, 
2006 Tenn. App. LEXIS 292 (Tenn. Ct. App. 
2006). 

Tennessee trial court did not err in denying 
the mother’s motion to dismiss the father’s 
petition in Tennessee to modify an original 
custody determination in Florida because 
Florida no longer had exclusive, continuing 
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jurisdiction over the child custody determina- 
tion; when the father filed his petition in Ten- 
nessee to modify the original Florida custody 
determination, neither of the parents had been 
living in Florida and the child had been living 
with the father in Tennessee for more than six 
consecutive months. Staats v. McKinnon, 206 
S.W.3d 532, 2006 Tenn. App. LEXIS 292 (Tenn. 
Ct. App. 2006). 

Appellate court properly vacated the trial 
court’s order that continued its temporary 
emergency jurisdiction indefinitely and for all 
purposes because T.C.A. § 36-6-219 only autho- 
rized emergency jurisdiction on a temporary 
basis; however, under T.C.A. § 36-6-221(c), 
Tennessee courts possessed jurisdiction to 
modify the Hawaii court’s order that termi- 
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nated the services of the child’s therapist. But- 
ton v. Waite, 208 S.W.3d 366, 2006 Tenn. LEXIS 
1132 (Tenn. 2006). 

In a child custody case where the parties 
were divorced in Ohio and the mother moved to 
Tennessee with the parties’ child, the trial court 
erred by modifying the father’s co-parenting 
time, as the trial court did not have jurisdiction 
to modify the Ohio child custody decree where 
the father had remained a resident of Ohio at 
all times relevant to the action, and the Ohio 
court had not relinquished its jurisdiction to 
Tennessee. Kelso v. Decker, 262 S.W.3d 307, 
2008 Tenn. App. LEXIS 3 (Tenn. Ct. App. Jan. 
7, 2008), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 486 (Tenn. June 23, 2008). 


COMMENTS TO OFFICIAL TEXT 


This section complements section 18 [§ 36-6- 
217] and is addressed to the court that is 
confronted with a proceeding to modify a cus- 
tody determination of another state. It prohib- 
its a court from modifying a custody determi- 
nation made consistently with this act by a 
court in another state unless a court of that 
state determines that it no longer has exclu- 
sive, continuing jurisdiction under section 18 
[§ 36-6-217] or that this state would be a more 
convenient forum under section 23 [§ 36-6- 
222]. The modification state is not authorized to 
determine that the original decree state has 
lost its jurisdiction. The only exception is when 
the child, the child’s parents, and any person 
acting as a parent do not presently reside in the 
other state. In other words, a court of the 
modification state can determine that all par- 
ties have moved away from the original state. 
The court of the modification state must have 
jurisdiction under the standards of section 17 
[$ 36-6-216]. 

The provisions of this section are an elabora- 
tion of what was formerly Section 3(a)(3) of the 
UCCJA. It remains, as Professor Bodenheim- 
er’s comments to that section noted, an extraor- 
dinary jurisdiction reserved for extraordinary 
circumstances. 

This section codifies and clarifies several as- 
pects of what has become common practice in 
emergency jurisdiction cases under the UCCJA 
and PKPA. First, a court may take jurisdiction 
to protect the child even though it can claim 
neither home state nor significant connection 
jurisdiction. Second, the duties of states to 
recognize, enforce and not modify a custody 
determination of another state do not take 
precedence over the need to enter a temporary 
emergency order to protect the child. 

Third, a custody determination made under 
the emergency jurisdiction provisions of this 
section is a temporary order. The purpose of the 
order is to protect the child until the state that 
has jurisdiction under sections 17-19 [§§ 36-6- 


216 — 36-6-218] enters an order. 

Under certain circumstances, however, sub- 
section (b) provides that an emergency custody 
determination may become a final custody de- 
termination. If there is no existing custody 
determination, and no custody proceeding is 
filed in a state with jurisdiction under sections 
17-19 [§§ 36-6-216 — 36-6-218], an emergency 
custody determination made under this section 
becomes a final determination, if it so provides, 
when the state that issues the order becomes 
the home state of the child. 

Subsection (c) is concerned with the tempo- 
rary nature of the order when there exists a 
prior custody order that is entitled to be en- 
forced under this act or when a subsequent 
custody proceeding is filed in a state with 
jurisdiction under sections 17-19 [§§ 36-6-216 
— 36-6-218]. Subsection (c) allows the tempo- 
rary order to remain in effect only so long as is 
necessary for the person who obtained the 
determination under this section to present a 
case and obtain an order from the state with 
jurisdiction under sections 17-19 [§$ 36-6-216 
— 36-6-218]. That time period must be speci- 
fied in the order. If there is an existing order by 
a state with jurisdiction under sections 17-19 
[8§ 36-6-216 — 36-6-218], that order need not 
be reconfirmed. The temporary emergency de- 
termination would lapse by its own terms at the 
end of the specified period or when an order is 
obtained from the court with jurisdiction under 
sections 18-19 [§§ 36-6-217 — 36-6-218]. The 
court with appropriate jurisdiction also may 
decide, under the provisions of section 23 [§ 36- 
6-222] of this part, that the court that entered 
the emergency order is in a better position to 
address the safety of the person who obtained 
the emergency order, or the child, and decline 
jurisdiction under section 23 [§ 36-6-222]. 

Any hearing in the state with jurisdiction 
under sections 17-19 [§§ 36-6-216 — 36-6-218] 
on the temporary emergency determination is 
subject to the provisions of sections 15-16 
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[$$ 36-6-214 — 36-6-215]. These sections facili- 
tate the presentation of testimony and evidence 
taken out of state. If there is a concern that the 
person obtaining the temporary emergency de- 
termination under this section would be in 
danger upon returning to the state with juris- 
diction under sections 17-19 [§§ 36-6-216 — 
36-6-218], these provisions should be used. 

Subsection (d) requires communication be- 
tween the court of the state that is exercising 
jurisdiction under this section and the court of 
another state that is exercising jurisdiction 
under sections 17-19 [§§ 36-6-216 — 36-6-218]. 
The pleading rules of section 25 [§ 36-6-224] 
apply fully to determinations made under this 
section. Therefore, a person seeking a tempo- 
rary emergency custody determination is re- 
quired to inform the court pursuant to section 
25(d) [§ 36-6-224(d)] of any proceeding con- 
cerning the child that has been commenced 
elsewhere. The person commencing the custody 
proceeding under sections 17-19 [§§ 36-6-216 
— 36-6-218] is required under section 25(a) 
[§ 36-6-224(a)] to inform the court about the 
temporary emergency proceeding. These plead- 
ing requirements are to be strictly followed so 
that the courts are able to resolve the emer- 
gency, protect the safety of the parties and the 
child, and determine a period for the duration 
of the temporary order. 

Relationship to the PKPA. The definition of 
emergency has been modified to harmonize it 
with the PKPA. The PKPA’s definition of emer- 
gency jurisdiction does not use the term “ne- 
glect.” It defines an emergency as “mistreat- 
ment or abuse.” Therefore “neglect” has been 
eliminated as a basis for the assumption of 
temporary emergency jurisdiction. Neglect is so 
elastic a concept that it could justify taking 
emergency jurisdiction in a wide variety of 
cases. Under the PKPA, if a state exercised 
temporary emergency jurisdiction based on a 
finding that the child was neglected without a 
finding of mistreatment or abuse, the order 
would not be entitled to federal enforcement in 
other states. 

Relationship to Protective Order Proceed- 
ings. The UCCJA and the PKPA were enacted 
long before the advent of state procedures on 
the use of protective orders to alleviate prob- 
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lems of domestic violence. Issues of custody and 
visitation often arise within the context of pro- 
tective order proceedings since the protective 
order is often invoked to keep one parent away 
from the other parent and the children when 
there is a threat of violence. This act recognizes 
that a protective order proceeding will often be 
the procedural vehicle for invoking jurisdiction 
by authorizing a court to assume temporary 
emergency jurisdiction when the child’s parent 
or sibling has been subjected to or threatened 
with mistreatment or abuse. 

In order for a protective order that contains a 
custody determination to be enforceable in an- 
other state it must comply with the provisions 
of this act and the PKPA. Although the Violence 
Against Women’s Act (VAWA), 18 U.S.C. 
§ 2265, does provide an independent basis for 
the granting of full faith and credit to protective 
orders, it expressly excludes “custody” orders 
from the definition of “protective order,” 22 
U.S.C. § 2266 [18 U.S.C. § 2266(5)]. 

Many states authorize the issuance of protec- 
tive orders in an emergency without notice and 
hearing. This act does not address the propriety 
of that procedure. It is left to local law to 
determine the circumstances under which such 
an order could be issued, and the type of notice 
that is required, in a case without an interstate 
element. However, an order issued after the 
assumption of temporary emergency jurisdic- 
tion is entitled to interstate enforcement and no 
modification under this act and the PKPA only 
if there has been notice and a reasonable op- 
portunity to be heard as set out in section 21 
[$ 36-6-220]. Although VAWA does require that 
full faith and credit be accorded to ex parte 
protective orders if notice will be given and 
there will be a reasonable opportunity to be 
heard, it does not include a “custody” order 
within the definition of “protective order.” 
VAWA does play an important role in determin- 
ing whether an emergency exists. That act 
requires a court to give full faith and credit toa 
protective order issued in another state if the 
order is made in accordance with the VAWA. 
This would include those findings of fact con- 
tained in the order. When a court is deciding 
whether an emergency exists under this sec- 
tion, it may not relitigate the existence of those 
factual findings. 


36-6-219. Temporary emergency jurisdiction — Order enforcement — 
Communication with foreign courts. 


(a) Acourt of this state has temporary emergency jurisdiction if the child is 
present in this state and the child has been abandoned or it is necessary in an 
emergency to protect the child because the child, or a sibling or parent of the 
child, is subjected to or threatened with mistreatment or abuse. 

(b) If there is no previous child custody determination that is entitled to be 
enforced under this part and a child custody proceeding has not been 
commenced in a court of a state having jurisdiction under §§ 36-6-216 — 
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36-6-218, a child-custody determination made under this section remains in 
effect until an order is obtained from a court of a state having jurisdiction 
under §§ 36-6-216 — 36-6-218. If a child custody proceeding has not been or is 
not commenced in a court of a state having jurisdiction under §§ 36-6-216 — 
36-6-218, a child custody determination made under this section becomes a 
final determination, if it so provides and this state becomes the home state of 
the child. 

(c) If there is a previous child custody determination that is entitled to be 
enforced under this part, or a child-custody proceeding has been commenced in 
a court of a state having jurisdiction under §§ 36-6-216 — 36-6-218, any order 
issued by a court of this state under this section must specify in the order a 
period that the court considers adequate to allow the person seeking an order 
to obtain an order from the state having jurisdiction under §§ 36-6-216 — 
36-6-218. The order issued in this state remains in effect until an order is 
obtained from the other state within the period specified or the period expires. 

(d) A court of this state which has been asked to make a child-custody 
determination under this section, upon being informed that a child-custody 
proceeding has been commenced in, or a child-custody determination has been 
made by, a court of a state having jurisdiction under §§ 36-6-216 — 36-6-218, 
shall immediately communicate with the other court. A court of this state 
which is exercising jurisdiction pursuant to §§ 36-6-216 — 36-6-218, upon 
being informed that a child custody proceeding has been commenced in, or a 
child-custody determination has been made by, a court of another state under 
a statute similar to this section shall immediately communicate with the court 
of that state to resolve the emergency, protect the safety of the parties and the 
child, and determine a period for the duration of the temporary order. 


Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


History. 
Acts 1999, ch. 389, § 20. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
£079, chs 383, §§ 1-25; 1981, ‘ch. 483, § 1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 


NOTES TO DECISIONS 


Analysis Appellate court properly vacated the trial 
court’s order that continued its temporary 


1. Construction. 


2. Jurisdiction. 


1. Construction. 

T.C.A. § 36-6-219 can only be read to say the 
courts of this state may issue a temporary 
emergency order if the child is abandoned in 
this state or the child or a sibling or parent is 
subjected or threatened with abuse in this 
state. P.E.K. v. J.M., 52 S.W.3d 653, 2001 Tenn. 
App. LEXIS 232 (Tenn. Ct. App. 2001). 

Without some factual allegation of specific 
threats to the child’s well-being, the court did 
not have any basis on which to issue a tempo- 
rary emergency award. P.E.K. v. J.M., 52 
S.W.3d 653, 2001 Tenn. App. LEXIS 232 (Tenn. 
Ct. App. 2001). 


emergency jurisdiction indefinitely and for all 
purposes because T.C.A. § 36-6-219 only autho- 
rized emergency jurisdiction on a temporary 
basis; however, under T.C.A. § 36-6-221(c), 
Tennessee courts possessed jurisdiction to 
modify the Hawaii court’s order that termi- 
nated the services of the child’s therapist. But- 
ton v. Waite, 208 S.W.3d 366, 2006 Tenn. LEXIS 
1132 (Tenn. 2006). 


2. Jurisdiction. 

Trial court did not assume temporary emer- 
gency custody over the child through its Decem- 
ber 2016 order because it did not invoke such 
custody under the Uniform Child Custody Ju- 
risdiction and Enforcement Act in the order and 
it did not have the authority to do so because 
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Hernandez, — S.W.3d —, 2019 Tenn. App. 
LEXIS 371 (Tenn. Ct. App. July 30, 2019). 


the child was not present Tennessee and not 
been present for several months. Hernandez v. 


36-6-220. Notice and opportunity to be heard — Joinder and interven- 
tion. 


(a) Before a child-custody determination is made under this part, notice and 
an opportunity to be heard in accordance with the standards of § 36-6-211 
must be given to all persons entitled to notice under the law of this state as in 
child-custody proceedings between residents of this state, any parent whose 
parental rights have not been previously terminated, and any person having 
physical custody of the child. 

(b) This part does not govern the enforceability of a child-custody determi- 


nation made without notice or an opportunity to be heard. 

(c) The obligation to join a party and the right to intervene as a party ina 
child-custody proceeding under this part are governed by the law of this state 
as in child-custody proceedings between residents of this state. 


History. 
Acts 1999, ch. 389, § 21. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ch. 383, §§ 1-25; 1981, ch. 488, § 1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 


Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


COMMENTS TO OFFICIAL TEXT 


This section generally continues the notice 
provisions of the UCCJA. However, it does not 
attempt to dictate who is entitled to notice. 
Local rules vary with regard to persons entitled 
to seek custody of a child. Therefore, this sec- 
tion simply indicates that persons entitled to 
seek custody should receive notice but leaves 
the rest of the determination to local law. Par- 
ents whose parental rights have not been pre- 
viously terminated and persons having physi- 
cal custody of the child are_ specifically 
mentioned as persons who must be given no- 
tice. The PKPA, § 1738A(e), requires that they 
be given notice in order for the custody deter- 
mination to be entitled to full faith and credit 
under that act. 

State laws also vary with regard to whether a 
court has the power to issue an enforceable 
temporary custody order without notice and 
hearing in a case without any interstate ele- 
ment. Such temporary orders may be enforce- 
able, as against due process objections, for a 
short period of time if issued as a protective 
order or a temporary restraining order to pro- 


tect a child from harm. Whether such orders 
are enforceable locally is beyond the scope of 
this act. Subsection (b) clearly provides that the 
validity of such orders and the enforceability of 
such orders is governed by the law which au- 
thorizes them and not by this act. An order is 
entitled to interstate enforcement and non- 
modification under this act only if there has 
been notice and an opportunity to be heard. The 
PKPA, § 1738A(e), also requires that a custody 
determination is entitled to full faith and credit 
only if there has been notice and an opportunity 
to be heard. Rules requiring joinder of people 
with an interest in the custody of and visitation 
with a child also vary widely throughout the 
country. The UCCJA has a separate section on 
joinder of parties which has been eliminated. 
The issue of who is entitled to intervene and 
who must be joined in a custody proceeding is to 
be determined by local state law. 

Asentence of the UCCJA§ 4 which indicated 
that persons outside the state were to be given 
notice and an opportunity to be heard in accor- 
dance with the provision of that act has been 
eliminated as redundant. 


36-6-221. Proceedings already commenced in another state. 


(a) Except as otherwise provided in § 36-6-219, a court of this state may not 
exercise its jurisdiction under this part if, at the time of the commencement of 
the proceeding, a proceeding concerning the custody of the child has been 
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commenced in a court of another state having jurisdiction substantially in 
conformity with this part, unless the proceeding has been terminated or is 
stayed by the court of the other state because a court of this state is a more 
convenient forum under § 36-6-222. 

(b) Except as otherwise provided in § 36-6-219, a court of this state, before 
hearing a child custody proceeding, shall examine the court documents and 
other information supplied by the parties pursuant to § 36-6-224. If the court 
determines that a child custody proceeding has been commenced in a court in 
another state having jurisdiction substantially in accordance with this part, 
the court of this state shall stay its proceeding and communicate with the court 
of the other state. If the court of the state having jurisdiction substantially in 
accordance with this part does not determine that the court of this state is a 
more appropriate forum, the court of this state shall dismiss the proceeding. 

(c) In a proceeding to modify a child custody determination, a court of this 
state shall determine whether a proceeding to enforce the determination has 
been commenced in another state. If a proceeding to enforce a child custody 


determination has been commenced in another state, the court may: 
(1) Stay the proceeding for modification pending the entry of an order of 
a court of the other state enforcing, staying, denying, or dismissing the 


proceeding for enforcement; 


(2) Enjoin the parties from continuing with the proceeding for enforce- 


ment; or 


(3) Proceed with the modification under conditions it considers appropri- 


ate. 


History. 
Acts 1999, ch. 389, § 22. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ch. 383, §§ 1-25; 1981, ch: 483, § 1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 
Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 


Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


Law Reviews. 

Best Interest on the Move: Standards for 
Custodial Removal of Children from Tennessee 
(A. Darby Dickerson, W. David Stalnaker), 18 
Mem. St. U.L. Rev. 399 (1988). 


NOTES TO DECISIONS 


Analysis 


1. Jurisdiction To Modify. 
2. Modification Court Authority. 
3. Proceedings in Another State. 


1. Jurisdiction To Modify. 

Appellate court properly vacated the trial 
court’s order that continued its temporary 
emergency jurisdiction indefinitely and for all 
purposes because T.C.A. § 36-6-219 only autho- 
rized emergency jurisdiction on a temporary 
basis; however, under T.C.A. § 36-6-221(c), 
Tennessee courts possessed jurisdiction to 
modify the Hawaii court’s order that termi- 
nated the services of the child’s therapist. But- 
ton v. Waite, 208 S.W.3d 366, 2006 Tenn. LEXIS 
1132 (Tenn. 2006). 


2. Modification Court Authority. 

After determining that it had jurisdiction 
under the Uniform Child Custody Jurisdiction 
Enforcement Act (UCCJEA), T.C.A. §§ 36-6- 
201 — 36-6-243, the Tennessee trial court had 
discretion to press ahead with the Tennessee 
modification proceeding in spite of the ongoing 
enforcement proceeding in Florida because the 
Tennessee court communicated with the 
Florida court and understood that the Florida 
court planned to take no further action on the 
enforcement issue. Further, the UCCJEA ex- 
pressly empowers the modification court to en- 
join the parties from continuing with the en- 
forcement proceeding under T.C.A. § 36-6- 
221(c)(2), but T.C.A. § 36-6-231 conveys no 
similar authority on the enforcement court to 
enjoin the parties from continuing with the 


36-6-222 


modification proceeding. Staats v. McKinnon, 
206 S.W.3d 532, 2006 Tenn. App. LEXIS 292 
(Tenn. Ct. App. 2006). 


3. Proceedings in Another State. 

Although T.C.A.§ 36-6-221(a) prohibits a 
court from exercising its jurisdiction to modify 
another state’s child custody determination if a 
child custody proceeding has already been com- 
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menced in another state and has not been 
stayed or terminated, § 36-6-221(a) does not 
apply if the previously commenced proceeding 
is an enforcement proceeding because enforce- 
ment proceedings are expressly excluded from 
the statutory definition of a child custody pro- 
ceeding in T.C.A. § 36-6-205(4). Staats v. Mc- 
Kinnon, 206 S.W.3d 532, 2006 Tenn. App. 
LEXIS 292 (Tenn. Ct. App. 2006). 


COMMENTS TO OFFICIAL TEXT 


This section represents the remnants of the 
simultaneous proceedings provision of the 
UCCJA § 6. The problem of simultaneous pro- 
ceedings is no longer a significant issue. Most of 
the problems have been resolved by the priori- 
tization of home state jurisdiction under section 
17 [§ 36-6-216]; the exclusive, continuing juris- 
diction provisions of section 18 [§ 36-6-217]; 
and the prohibitions on modification of section 
19 [§ 36-6-218]. If there is a home state, there 
can be no exercise of significant connection 
jurisdiction in an initial child custody determi- 
nation and, therefore, no simultaneous pro- 
ceedings. If there is a state of exclusive, con- 
tinuing jurisdiction, there cannot be another 
state with concurrent jurisdiction and, there- 
fore, no simultaneous proceedings. Of course, 
the home state, as well as the state with exclu- 
sive, continuing jurisdiction, could defer to an- 
other state under section 23 [§ 36-6-222]. How- 
ever, that decision is left entirely to the home 
state or the state with exclusive, continuing 
jurisdiction. 

Under this act, the simultaneous proceedings 
problem will arise only when there is no home 
state, no state with exclusive, continuing juris- 
diction and more than one significant connec- 
tion state. For those cases, this section retains 
the “first in time” rule of the UCCJA. Subsec- 
tion (b) retains the UCCJA’s policy favoring 
judicial communication. Communication be- 
tween courts is required when it is determined 
that a proceeding has been commenced in an- 
other state. 

Subsection (c) concerns the problem of simul- 


taneous proceedings in the state with modifica- 
tion jurisdiction and enforcement proceedings. 
This section authorizes the court with exclu- 
sive, continuing jurisdiction to stay the modifi- 
cation proceeding pending the outcome of the 
enforcement proceeding, to enjoin the parties 
from continuing with the enforcement proceed- 
ing, or to continue the modification proceeding 
under such conditions as it determines are 
appropriate. 

The court may wish to communicate with the 
enforcement court. However, communication is 
not mandatory. Although the enforcement state 
is required by the PKPA to enforce according to 
its terms a custody determination made consis- 
tently with the PKPA, that duty is subject to 
the decree being modified by a state with the 
power to do so under the PKPA. An order to 
enjoin the parties from enforcing the decree is 
the equivalent of a temporary modification by a 
state with the authority to do so. The concomi- 
tant provision addressed to the enforcement 
court is section 22 [§ 36-6-221]. That section 
requires the enforcement court to communicate 
with the modification court in order to deter- 
mine what action the modification court wishes 
the enforcement court to take. 

The term “pending” that was utilized in the 
UCCJA section on simultaneous proceeding 
has been replaced. It has caused considerable 
confusion in the case law. It has been replaced ~ 
with the term “commencement of the proceed- 
ing” as more accurately reflecting the policy 
behind this section. The latter term is defined 
in section 6(5) [§ 36-6-205(5)]. 


36-6-222. Declining jurisdiction — Inconvenient forum. 


(a) A court of this state which has jurisdiction under this part to make a 
child-custody determination may decline to exercise its jurisdiction at any time 
if it determines that it is an inconvenient forum under the circumstances and 
that a court of another state is a more appropriate forum. The issue of 
inconvenient forum may be raised upon motion of a party, the court’s own 
motion, or request of another court. 

(b) Before determining whether it is an inconvenient forum, a court of this 
state shall consider whether it is appropriate for a court of another state to 
exercise jurisdiction. For this purpose, the court shall allow the parties to 
submit information and shall consider all relevant factors, including: 
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(1) The length of time the child has resided outside this state; 

(2) The distance between the court in this state and the court in the state 
that would assume jurisdiction; 

(3) The relative financial circumstances of the parties; 

(4) Any agreement of the parties as to which state should assume 
jurisdiction; 

(5) The nature and location of the evidence required to resolve the 
pending litigation, including testimony of the child; 

(6) The ability of the court of each state to decide the issue expeditiously 
and the procedures necessary to present the evidence; 

(7) Whether domestic violence has occurred and is likely to continue in 
the future and which state could best protect the parties and the child; and 

(8) The familiarity of the court of each state with the facts and issues in 
the pending litigation. 

(c) If a court of this state determines that it is an inconvenient forum and 
that a court of another state is a more appropriate forum, it shall stay the 
proceedings upon condition that a child-custody proceeding be promptly 
commenced in another designated state and may impose any other condition 
the court considers just and proper. 

(d) A court of this state may decline to exercise its jurisdiction under this 
part if a child-custody determination is incidental to an action for divorce or 
another proceeding while still retaining jurisdiction over the divorce or other 


proceeding. 


History. 
Acts 1999, ch. 389, § 23. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979..ch:, 383;°§§. 1-25;,:1981,.. ch... 483, §.1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 


Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


COMMENTS TO OFFICIAL TEXT 


This section retains the focus of Section 7 of 
the UCCJA. It authorizes courts to decide that 
another state is in a better position to make the 
custody determination, taking into consider- 
ation the relative circumstances of the parties. 
If so, the court may defer to the other state. 

The list of factors that the court may consider 
has been updated from the UCCJA. The list is 
not meant: to be exclusive. Several provisions 
require comment. Subparagraph (1) is con- 
cerned specifically with domestic violence and 
other matters affecting the health and safety of 
the parties. For this purpose, the court should 
determine whether the parties are located in 
different states because one party is a victim of 
domestic violence or child abuse. If domestic 
violence or child abuse has occurred, this factor 
authorizes the court to consider which state can 
best protect the victim from further violence or 
abuse. 

In applying subparagraph (3), courts should 
realize that distance concerns can be alleviated 


by applying the communication and coopera- 
tion provisions of sections 31 and 32 [§§ 36-6- 
230 and 36-6-231]. 

In applying subsection (7) on expeditious 
resolution of the controversy, the court could 
consider the different procedural and eviden- 
tiary laws of the two states, as well as the 
flexibility of the court dockets. It also should 
consider the ability of a court to arrive at a 
solution to all the legal issues surrounding the 
family. If one state has jurisdiction to decide 
both the custody and support issues, it would 
be desirable to determine that state to be the 
most convenient forum. The same is true when 
children of the same family live in different 
states. It would be inappropriate to require 
parents to have custody proceedings in several 
states when one state could resolve the custody 
of all the children. 

Before determining whether to decline or 
retain jurisdiction, the court of this state may 
communicate, in accordance with section 32 


36-6-223 


[§ 36-6-231], with a court of another state and 
exchange information pertinent to the assump- 
tion of jurisdiction by either court. 

There are two departures from Section 7 of 
the UCCJA. First, the court may not simply 
dismiss the action. To do so would leave the 
case in limbo. Rather the court shall stay the 
case and direct the parties to file in the state 
that has been found to be the more convenient 
forum. The court is also authorized to impose 
any other conditions it considers appropriate. 
This might include the issuance of temporary 
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custody orders during the time necessary to 
commence a proceeding in the designated state, 
dismissing the case if the custody proceeding is 
not commenced in the other state or resuming 
jurisdiction if a court of the other state refuses 
to take the case. 

Second, UCCJA § 7(g) which allowed the 
court to assess fees and costs if it was a clearly 
inappropriate court, has been eliminated. If a 
court has jurisdiction under this act, it could 
not be a clearly inappropriate court. 


36-6-223. Unjustifiable conduct of a party. 


(a) Except as otherwise provided in § 36-6-219, or by other law of this state, 
if a court of this state has jurisdiction under this part because a person seeking 
to invoke its jurisdiction has engaged in unjustifiable conduct, the court shall 
decline to exercise its jurisdiction unless: 

(1) The parents and all persons acting as parents have acquiesced in the 


exercise of jurisdiction; 


(2) Acourt of the state otherwise having jurisdiction under §§ 36-6-216 — 
36-6-218 determines that this state is a more appropriate forum under 


§ 36-6-222; or 


(3) No court of any other state would have jurisdiction under the criteria 


specified in §§ 36-6-216 — 36-6-218. 

(b) If a court of this state declines to exercise its jurisdiction pursuant to 
subsection (a), it may fashion an appropriate remedy to ensure the safety of the 
child and prevent a repetition of the unjustifiable conduct, including staying 
the proceeding until a child custody proceeding is commenced in a court having 
jurisdiction under §§ 36-6-216 — 36-6-218. 

(c) Ifa court dismisses a petition or stays a proceeding because it declines to 
exercise its jurisdiction pursuant to subsection (a), it shall assess against the 
party seeking to invoke its jurisdiction necessary and reasonable expenses 
including costs, communication expenses, attorney's fees, investigative fees, 
expenses for witnesses, travel expenses, and child care during the course of the 
proceedings, unless the party from whom fees are sought establishes that the 
assessment would be clearly inappropriate. 


Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


History. 
Acts 1999, ch. 389, § 24. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
1979, ch. 383,° 891-25; 1981) ch. 463) (9 1: 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 


NOTES TO DECISIONS 
Analysis a reprehensible manner, such as removing, 
Pnteiee. secreting, retaining, or restraining the child. 
Z Unjustifiable aaa ke Staats v. McKinnon, 206 S.W.3d 532, 2006 
Peees Tenn. App. LEXIS 292 (Tenn. Ct. App. 2006). 
1. Purpose. 


2. Unjustifiable Conduct. 
Trial court properly did not decline to exer- 


T.C.A. 36-6-223(a) was intended to address 
cases where parents, or their surrogates, act in 
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cise jurisdiction on the basis that the father 
exercised unjustifiable conduct under T.C.A. 
§ 36-6-223(a) by not returning the child to the 
mother immediately upon the Florida court’s 
reversal of granting primary residential cus- 
tody to the father because there was nothing in 
the record to suggest that in the ten days that 
followed the order, the mother attempted to 
make arrangements for the child to be brought 
to Massachusetts. Staats v. McKinnon, 206 
S.W.3d 532, 2006 Tenn. App. LEXIS 292 (Tenn. 
Ct. App. 2006). 

No evidence was presented in this action to 
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indicate that the mother was avoiding the ju- 
risdiction of Tennessee courts by relocating 
from Tennessee to Alabama because her testi- 
mony supported a determination that she was 
providing a timeline rather than a rationale for 
her relocation. The record demonstrated that 
the mother appeared in Tennessee for purposes 
of defending her criminal court charges, as well 
as answering the father’s petitions in the in- 
stant matter. Hernandez v. Hernandez, — 
S.W.3d —, 2019 Tenn. App. LEXIS 371 (Tenn. 
Ct. App. July 30, 2019). 


COMMENTS TO OFFICIAL TEXT 


The “clean hands” section of the UCCJA has 
been truncated in this act. Since there is no 
longer a multiplicity of jurisdictions which 
could take cognizance of a child-custody pro- 
ceeding, there is less of a concern that one 
parent will take the child to another jurisdic- 
tion in an attempt to find a more favorable 
forum. Most of the jurisdictional problems gen- 
erated by abducting parents should be solved 
by the prioritization of home state in section 17 
[§ 36-6-216]; the exclusive, continuing jurisdic- 
tion provisions of section 18 [§ 36-6-217]; and 
the ban on modification in section 19 [§ 36-6- 
218]. For example, if a parent takes the child 
from the home state and seeks an original 
custody determination elsewhere, the stay-at- 
home parent has six (6) months to file a custody 
petition under the extended home state juris- 
dictional provision of section 17 [§ 36-6-216], 
which will ensure that the case is retained in 
the home state. If a petitioner for a modification 
determination takes the child from the state 


_ that issued the original custody determination, 


another state cannot assume jurisdiction as 
long as the first state exercises exclusive, con- 
tinuing jurisdiction. 

Nonetheless, there are still a number of cases 
where parents, or their surrogates, act in a 
reprehensible manner, such as removing, se- 


' creting, retaining, or restraining the child. This 
' section ensures that abducting parents will not 


receive an advantage for their unjustifiable 


» conduct. If the conduct that creates the juris- 
_ diction is unjustified, courts must decline to 


exercise jurisdiction that is inappropriately in- 
voked by one of the parties. For example, if one 


parent abducts the child pre-decree and estab- 


lishes a new home state, that jurisdiction will 
decline to hear the case. There are exceptions. 


_If the other party has acquiesced in the court’s 


jurisdiction, the court may hear the case. Such 
acquiescence may occur by filing a pleading 
submitting to the jurisdiction, or by not filing in 
the court that would otherwise have jurisdic- 
tion under this act. Similarly, if the court that 
would have jurisdiction finds that the court of 


‘this state is a more appropriate forum, the 


court may hear the case. 

This section applies to those situations where 
jurisdiction exists because of the unjustified 
conduct of the person seeking to invoke it. If, for 
example, a parent in the state with exclusive, 
continuing jurisdiction under section 18 [§ 36- 
6-217] has either restrained the child from 
visiting with the other parent, or has retained 
the child after visitation, and seeks to modify 
the decree, this section in inapplicable. The 
conduct of restraining or retaining the child did 
not create jurisdiction. Jurisdiction existed un- 
der this act without regard to the parent’s 
conduct. Whether a court should decline to hear 
the parent’s request to modify is a matter of 
local law. 

The focus in this section is on the unjustified 
conduct of the person who invokes the jurisdic- 
tion of the court. A technical illegality or wrong 
is insufficient to trigger the applicability of this 
section. This is particularly important in cases 
involving domestic violence and child abuse. 

Domestic violence victims should not be 
charged with unjustifiable conduct for conduct 
that occurred in the process of fleeing domestic 
violence, even if their conduct is technically 
illegal. Thus, if a parent flees with a child to 
escape domestic violence and in the process 
violates a joint custody decree, the case should 
not be automatically dismissed under this sec- 
tion. An inquiry must be made into whether the 
flight was justified under the circumstances of 
the case. However, an abusive parent who 
seizes the child and flees to another state to 
establish jurisdiction has engaged in unjustifi- 
able conduct and the new state must decline to 
exercise jurisdiction under this section. 

Subsection (b) authorizes the court to fashion 
an appropriate remedy for the safety of the 
child and to prevent a repetition of the unjus- 
tified conduct. Thus, it would be appropriate for 
the court to notify the other parent and to 
provide for foster care for the child until the 
child is returned to the other parent. The court 
could also stay the proceeding and require that 
a custody proceeding be instituted in another 
state that would have jurisdiction under this 
act. It should be noted that the court is not 
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making a forum non conveniens analysis in this 
section. If the conduct is unjustifiable, it must 
decline jurisdiction. It may, however, retain 
jurisdiction until a custody proceeding is com- 
menced in the appropriate tribunal if such 
retention is necessary to prevent a repetition of 
the wrongful conduct or to ensure the safety of 
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the child. 

The attorney’s fee standard for this section is 
patterned after the International Child Abduc- 
tion Remedies Act, 42 U.S.C. § 11607(b)(3). 
The assessed costs and fees are to be paid to the 
respondent who established that jurisdiction 
was based on unjustifiable conduct. 


36-6-224. Information in first pleading or affidavit — Stay — Continu- 
ing duty to inform court — Sealing records. 


(a) Subject to § 36-4-106(b), in a child-custody proceeding, each party, in its 
first pleading or in an attached affidavit, shall give information, if reasonably 
ascertainable, under oath, as to the child’s present address or whereabouts, the 
places where the child has lived during the last five (5) years, and the names 
and present addresses of the persons with whom the child has lived during 
that period. The pleading or affidavit must state whether the party: 

(1) Has participated, as a party or witness or in any other capacity, in any 
other proceeding concerning the custody of or visitation with the child and, 
if so, identify the court, the case number, and the date of the child-custody 
determination, if any; 

(2) Knows of any proceeding that could affect the current proceeding, 
including proceedings for enforcement and proceedings relating to domestic 
violence, protective orders, termination of parental rights, and adoptions 
and, if so, identify the court, the case number, and the nature of the 
proceeding; and 

(3) Knows the names and addresses of any person not a party to the 
proceeding who has physical custody of the child or claims rights of legal 
custody or physical custody of, or visitation with, the child and, if so, the 
names and addresses of those persons. 

(b) If the information required by subdivisions (a)(1)-(3) is not furnished, the 
court, upon motion of a party or its own motion, may stay the proceeding until 
the information is furnished. 

(c) If the declaration as to any of the items described in subdivisions 
(a)(1)-(3) is in the affirmative, the declarant shall give additional information 
under oath as required by the court. The court may examine the parties under 
oath as to details of the information furnished and other matters pertinent to 
the court’s jurisdiction and the disposition of the case. 

(d) Each party has a continuing duty to inform the court of any proceeding 
in this or any other state that could affect the current proceeding. 

(e) Ifa party alleges in an affidavit or a pleading under oath that the health, 
safety, or liberty of a party or child would be jeopardized by disclosure of 
identifying information, the information must be sealed and may not be 
disclosed to the other party or the public unless the court orders the disclosure 
to be made after a hearing in which the court takes into consideration the 
health, safety, or liberty of the party or child and determines that the 
disclosure is in the interest of justice. Nothing in this subsection (e) shall be 
construed to require sealing of any information or records maintained by the 
state or a local government except identifying information in a custody or 
visitation action brought under this part. 
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History. 
Acts 1999, ch. 389, § 25. 


Compiler’s Notes. 

Former part 2, §§ 36-6-201 — 36-6-225 (Acts 
myi9, ch, 383, §§ 1-25; 1981, ch. 483, § 1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 
Child Custody Jurisdiction Act, was repealed 
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and replaced by the Uniform Child Custody 
Jurisdiction and Enforcement Act by Acts 1999, 
ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


COMMENTS TO OFFICIAL TEXT 


The pleading requirements from Section 9 of 
the UCCJA are generally carried over into this 
act. However, the information is made subject 
to local law on the protection of names and 
other identifying information in certain cases. 
A number of states have enacted laws relating 
to the protection of victims in domestic violence 
and child abuse cases which provide for the 
confidentiality of victims names, addresses, 
and other information. These procedures must 
be followed if the child-custody proceeding of 
the state requires their applicability. See, e.g., 
California Family Law Code § 3409%(a). If a 
state does not have local law that provides for 
protecting names and addresses, then subsec- 
tion (e) or a similar provision should be ad- 
opted. Subsection (e) is based on the National 
Council of Juvenile and Family Court Judges’ 
Model Code on Domestic and Family Violence 
§ 304(c). There are other models to choose 
from, in particular UIFSA § 312. 


In subsection (a)(2), the term “proceedings” 
should be read broadly to include more than 
custody proceedings. Thus, if one parent was 
being criminally prosecuted for child abuse or 
custodial interference, those proceedings 
should be disclosed. If the child is subject to the 
Interstate Compact on the Placement of Chil- 
dren, facts relating to compliance with the 
Compact should be disclosed in the pleading or 
affidavit. 

Subsection (b) has been added. It authorizes 
the court to stay the proceeding until the infor- 
mation required in subsection (a) has been 
disclosed, although failure to provide the infor- 
mation does not deprive the court of jurisdic- 
tion to hear the case. This follows the majority 
of jurisdictions which held that failure to com- 
ply with the pleading requirements of the 
UCCJA did not deprive the court of jurisdiction 
to make a custody determination. 


36-6-225. Order to appear before court — Orders to ensure safety — 
Payment of expenses. 


(a) In a child-custody proceeding in this state, the court may order a party 
to the proceeding who is in this state to appear before the court in person with 
or without the child. The court may order any person who is in this state and 
who has physical custody or control of the child to appear in person with the 
child. 

(b) Ifa party to a child-custody proceeding whose presence is desired by the 
court is outside this state, the court may order that a notice given pursuant to 
§ 36-6-220 include a statement directing the party to appear in person with or 
without the child and informing the party that failure to appear may result in 
a decision adverse to the party. 

(c) The court may enter any orders necessary to ensure the safety of the 
child and of any person ordered to appear under this section. 

(d) If a party to a child custody proceeding who is outside this state is 
directed to appear under subsection (b) or desires to appear personally before 
the court with or without the child, the court may require another party to pay 
reasonable and necessary travel and other expenses of the party so appearing 
and of the child. 


Compiler’s Notes. 
Former part 2, §§ 36-6-201 — 36-6-225 (Acts 


History. 
Acts 1999, ch. 389, § 26. 
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1979, ch. 383, §§ 1-25; 1981, ch. 483, § 1; 
T.C.A., §§ 36-1301 — 36-1325), the Uniform 
Child Custody Jurisdiction Act, was repealed 
and replaced by the Uniform Child Custody 
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Jurisdiction and Enforcement Act by Acts 1999, 


ch. 389, § 1, effective June 14, 1999. For cur- 
rent provisions, see this part. 


COMMENTS TO OFFICIAL TEXT 


No major changes have been made to this 
section which was Section 11 of the UCCJA. 
Language was added to subsection (a) to autho- 
rize the court to require a non-party who has 
physical custody of the child to produce the 
child. 

Subsection (c) authorizes the court to enter 
orders providing for the safety of the child and 
the person ordered to appear with the child. If 


safety is a major concern, the court, as an 
alternative to ordering a party to appear with 
the child, could order and arrange for the 
party’s testimony to be taken in another state 
under section 15 [§ 36-6-214]. This alternative 
might be important when there are safety con- 
cerns regarding requiring victims of domestic 
violence or child abuse to travel to the jurisdic- 
tion where the abuser resides. 


36-6-226. Enforcement of international orders under the Hague Con- 


vention. 


A court of this state may enforce an order for the return of the child made 
under the Hague Convention on the Civil Aspects of International Child 
Abduction as if it were a child-custody determination. 


History. 
Acts 1999, ch. 389, § 27. 


Compiler’s Notes. 
The Hague Convention on the Civil Aspects 
of Child Abduction (CTIA No. 8303.000), re- 


ferred to in this section, was completed October 
25, 1990, entered into force December 1, 1988, 
and was signed by the United States July 1, 
1998. 


COMMENTS TO OFFICIAL TEXT 


This section applies the enforcement rem- 
edies to orders requiring the return of a child 
issued under the authority of the International 
Child Abduction Remedies Act (ICARA), 42 
U.S.C. § 11601 et seq., implementing the 
Hague Convention on the Civil Aspects of In- 


ternational Child Abduction. Specific mention 
of ICARA proceedings is necessary because 
they often occur prior to any formal custody 
determination. However, the need for a speedy 
enforcement remedy for an order to return the 
child is just as necessary. 


36-6-227. Recognition and enforcement of foreign decrees. 


(a) A court of this state shall recognize and enforce a child-custody deter- 
mination of a court of another state if the latter court exercised jurisdiction in 
substantial conformity with this part, or the determination was made under 
factual circumstances meeting the jurisdictional standards of this part and the 
determination has not been modified in accordance with this part. 

(b) Acourt of this state may utilize any remedy available under other law of 
this state to enforce a child-custody determination made by a court of another 
state. The remedies provided in this part are cumulative and do not affect the 
availability of other remedies to enforce a child-custody determination. 


History. 
Acts 1999, ch. 389, § 28. 
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NOTES TO DECISIONS 


1. Available Remedies. 

Because the Uniform Child Custody Jurisdic- 
tion and Enforcement Act (UCCJEA) did not 
limit other available remedies, the father could 
seek to enroll the Texas divorce decree under 
the Uniform Enforcement of Foreign Judg- 
ments Act or register the decree under the 
UCCJEA; the chancery court had subject mat- 


ter jurisdiction over the father’s petition, and 
the deficiency in the petition, missing one page 
of the decree, was not a jurisdictional defi- 
ciency. New v. Dumitrache, — S.W.3d —, 2019 
Tenn. App. LEXIS 174 (Tenn. Ct. App. Apr. 12, 
2019), rev’d, 604 S.W.3d 1, 2020 Tenn. LEXIS 
264 (Tenn. June 29, 2020). 


COMMENTS TO OFFICIAL TEXT 


This section is based on Section 13 of the 
UCCJA which contained the basic duty to en- 
force. The language of the original section has 
been retained and the duty to enforce is gener- 
ally the same. 

Enforcement of custody determinations of 
issuing states is also required by federal law in 
the PKPA, 28 U.S.C. § 1738A(a). The changes 
now make a state’s duty to enforce and not 
modify a child custody determination of an- 
other state consistent with the enforcement 
and non-modification provisions of the PKPA. 
Therefore, custody determinations made by a 
state pursuant to the UCCJA that would be 
enforceable under the PKPA will generally be 
enforced under this act. However, if a state 
custody determination made pursuant to the 
UCCJA would not be enforceable under the 
PKPA, it will also not be enforceable under this 
act. Thus a custody determination made by a 
“significant connection” jurisdiction when there 
is a home state is not enforceable under the 
PKPA regardless of whether a proceeding was 
ever commenced in the home state. Even 
though such a determination would be enforce- 
able under the UCCJA with its four (4) concur- 
rent bases of jurisdiction, it would not be en- 
forceable under this act. This carries out the 
policy of the PKPA of strongly discouraging a 


state from exercising its concurrent “significant 
connection jurisdiction under the UCCJA when 
another state could exercise home state” 
jurisdiction. 

This section also incorporates the concept of 
Section 15 of the UCCJA to the effect that a 
custody determination of another state will be 
enforced in the same manner as a custody 
determination made by a court of this state. 
Whatever remedies are available to enforce a 
local determination can be utilized to enforce a 
custody determination of another state. How- 
ever, it remains a custody determination of the 
state that issued it. A child-custody determina- 
tion of another state is not subject to modifica- 
tion unless the state would have jurisdiction to 
modify the determination. 

The remedies provided by this part for the 
enforcement of a custody determination will 
normally be used. This part does not detract 
from other remedies available under other local 
law. There is often a need for a number of 
remedies to ensure that a child-custody deter- 
mination is obeyed. If other remedies would 
easily facilitate enforcement, they are still 
available. The petitioner, for example, can still 
cite the respondent for contempt of court or file 
a tort claim for intentional interference with 
custodial relations if those remedies are avail- 
able under local law. 


36-6-228. Temporary order of enforcement. 


(a) A court of this state which does not have jurisdiction to modify a 
child-custody determination may issue a temporary order enforcing: 
(1) A visitation schedule made by a court of another state; or 
(2) The visitation provisions of a child-custody determination of another 
state that does not provide for a specific visitation schedule. 


(b) If a court of this state makes an order under subdivision (a)(2), it shall 
specify in the order a period that it considers adequate to allow the petitioner 
to obtain an order from a court having jurisdiction under the criteria specified 
in this part. The order remains in effect until an order is obtained from the 
other court or the period expires. 


History. 
Acts 1999, ch. 389, § 29. 
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COMMENTS TO OFFICIAL TEXT 


This section authorizes a court to issue a 
temporary order if it is necessary to enforce 
visitation rights without violating the rules on 
nonmodification contained in Section 3 [§ 36-6- 
202] of this part. Therefore, if there is a visita- 
tion schedule provided in the custody determi- 
nation that was made in accordance with this 
act, a court can issue an order under this 
section implementing the schedule. An imple- 
menting order may include make-up or substi- 
tute visitation. 

A court may also issue a temporary order 
providing for visitation if visitation was autho- 
rized in the custody determination, but no 
specific schedule was included in the custody 


determination. Such an order could include a 
substitution of a specific visitation schedule for 
reasonable and seasonable. 

However, a court may not, under subsection 
(a)(2) provide for a permanent change in visi- 
tation. Therefore, requests for a permanent 
change in the visitation schedule must be ad- 
dressed to the court with exclusive, continuing 
jurisdiction under section 17 [§ 36-6-216] or 
modification jurisdiction under section 19 
[§ 36-6-218]; As under section 20 [§ 36-6-219], 
subsection (b) of this section requires that the 
temporary visitation order stay in effect only 
long enough to allow the person who obtained 
the order to obtain a permanent modification in 
the state with appropriate jurisdiction. 


36-6-229. Registration of foreign decrees — Duties of registering court 
— Contesting validity of registered decree. 


(a) Achild-custody determination issued by a court of another state may be 
registered in this state, with or without a simultaneous request for enforce- 
ment, by sending to the appropriate court in this state: 

(1) A letter or other document requesting registration; 
(2) Two (2) copies, including one (1) certified copy, of the determination 


sought to be registered, and a statement under penalty of perjury that to the 
best of the knowledge and belief of the person seeking registration the order 
has not been modified; and 

(3) Except as otherwise provided in § 36-6-224, the name and address of 
the person seeking registration and any parent or person acting as a parent 
who has been awarded custody or visitation in the child-custody determina- 
tion sought to be registered. 
(b) On receipt of the documents required by subsection (a), the registering 
court shall: 
(1) Cause the determination to be filed as a foreign judgment, together 


with one (1) copy of any accompanying documents and information, regard- __ 


less of their form; and 

(2) Serve notice upon the persons named pursuant to subdivision (a)(3) 
and provide them with an opportunity to contest the registration in 
accordance with this section. 

(c) The notice required by subdivision (b)(2) must state that: 

(1) A registered determination is enforceable as of the date of the 
registration in the same manner as a determination issued by a court of this 
state; 

(2) A hearing to contest the validity of the registered determination must 
be requested within twenty (20) days after service of notice; and 

(3) Failure to contest the registration will result in confirmation of the 
child-custody determination and preclude further contest of that determina- 
tion with respect to any matter that could have been asserted. 

(d) A person seeking to contest the validity of a registered order must 


request a hearing within twenty (20) days after service of the notice. At that 
hearing, the court shall confirm the registered order unless the person 
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contesting registration establishes that: 
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(1) The issuing court did not have jurisdiction under this part; 
(2) The child-custody determination sought to be registered has been 
vacated, stayed, or modified by a court having jurisdiction to do so under this 


part; or 


(3) The person contesting registration was entitled to notice, but notice 
was not given in accordance with the standards of § 36-6-211, in the 
proceedings before the court that issued the order for which registration is 


sought. 


(e) Ifa timely request for a hearing to contest the validity of the registration 
is not made, the registration is confirmed as a matter of law and the person 
requesting registration and all persons served must be notified of the confir- 


mation. 


(f) Confirmation of a registered order, whether by operation of law or after 
notice and hearing, precludes further contest of the order with respect to any 
matter that could have been asserted at the time of registration. 


History. 
Acts 1999, ch. 389, § 30. 


Cross-References. 
Perjury, title 39, ch. 16, part 7. 


Attorney General Opinions. 

Enforcement of out-of-state and ex parte or- 
ders of protection. OAG 14-101, 2014 Tenn. AG 
LEXIS 104 (11/26/14). 


NOTES TO DECISIONS 


1. Subject Matter Jurisdiction. 

In a child custody case where the parties 
were divorced in Ohio and the mother moved to 
Tennessee with the parties’ child, although the 
trial court erred by modifying the father’s co- 
parenting time as the father had remained a 
resident of Ohio at all times relevant to the 
action and the Ohio court had not relinquished 
its jurisdiction to Tennessee, registration of the 
Ohio decree was proper as T.C.A. § 36-6-229 
allowed the trial court to register the Ohio 
decree regarding child custody. Kelso v. Decker, 
262 S.W.3d 307, 2008 Tenn. App. LEXIS 3 
(Tenn. Ct. App. Jan. 7, 2008), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 486 (Tenn. June 
23, 2008). 


Because the Uniform Child Custody Jurisdic- 
tion and Enforcement Act (UCCJEA) did not 
limit other available remedies, the father could 
seek to enroll the Texas divorce decree under 
the Uniform Enforcement of Foreign Judg- 
ments Act or register the decree under the 
UCCJEA; the chancery court had subject mat- 
ter jurisdiction over the father’s petition, and 
the deficiency in the petition, missing one page 
of the decree, was not a jurisdictional defi- 
ciency. New v. Dumitrache, — S.W.3d —, 2019 
Tenn. App. LEXIS 174 (Tenn. Ct. App. Apr. 12, 
2019), rev'd, 604 S.W.3d 1, 2020 Tenn. LEXIS 
264 (Tenn. June 29, 2020). 


COMMENTS TO OFFICIAL TEXT 


This section authorizes a simple registration 
procedure that can be used to predetermine the 
enforceability of a custody determination. It 
parallels the process in UIFSA for the registra- 
tion of child support orders. It should be as 
much of an aid to pro se litigants as the 
registration procedure of UIFSA. 

A custody determination can be registered 
without any accompanying request for enforce- 
ment. This may be of significant assistance in 
international cases. For example, the custodial 


parent under a foreign custody order can re- 
ceive an advance determination of whether 
that order would be recognized and enforced 
before sending the child to the United States for 
visitation. Part 26 of the 1996 Hague Conven- 
tion on Jurisdiction, Applicable Law, Recogni- 
tion and Cooperation in Respect of Parental 
Responsibility and Measures for the Protection 
of Children, 35 I.L.M. 1391 (1996), requires 
those states which accede to the Convention to 
provide such a procedure. 
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36-6-230. Enforcement and modification of registered decrees. 


(a) A court of this state may grant any relief normally available under the 
law of this state to enforce a registered child-custody determination made by a 
court of another state. 

(b) A court of this state shall recognize and enforce, but may not modify, 
except in accordance with this part, a registered child-custody determination 
of a court of another state. 


History. 
Acts 1999, ch. 389, § 31. 


COMMENTS TO OFFICIAL TEXT 


it. A registered custody order is not subject to 
modification unless the state would have juris- 
diction to modify the order. 


A registered child-custody determination can 
be enforced as if it was a child-custody deter- 
mination of this state. However, it remains a 
custody determination of the state that issued 


36-6-231. Proceeding for enforcement of registered decree when modi- 
fication procedures are pending in another state. 


If a proceeding for enforcement under this part is commenced in a court of 
this state and the court determines that a proceeding to modify the determi- 
nation is pending in a court of another state having jurisdiction to modify the 
determination under this part, the enforcing court shall immediately commu- 
nicate with the modifying court. The proceeding for enforcement continues 
unless the enforcing court, after consultation with the modifying court, stays or 


dismisses the proceeding. 


History. 
Acts 1999, ch, 389, § 32. 


NOTES TO DECISIONS 


1. Enforcement Court Authority. 

After determining that it had jurisdiction 
under the Uniform Child Custody Jurisdiction 
Enforcement Act (UCCJEA), T.C.A. § 36-6-201 
— 36-6-243, the Tennessee trial court had dis- 
cretion to press ahead with the Tennessee 
modification proceeding in spite of the ongoing 
enforcement proceeding in Florida because the 
Tennessee court communicated with the 
Florida court and understood that the Florida 
court planned to take no further action on the 


enforcement issue. Further, the UCCJEA ex- | 
pressly empowers the modification court to en- 
join the parties from continuing with the en- 
forcement proceeding under T.C.A. § 36-6- 
221(c)(2), but T.C.A. § 36-6-231 conveys no 
similar authority on the enforcement court to 
enjoin the parties from continuing with the 
modification proceeding. Staats v. McKinnon, 
206 S.W.3d 532, 2006 Tenn. App. LEXIS 292 
(Tenn. Ct. App. 2006). 


COMMENTS TO OFFICIAL TEXT 


The pleading rules of section 25 [§ 36-6-224] 
require the parties to disclose any pending 
proceedings. Normally, an enforcement pro- 
ceeding will take precedence over a modifica- 
tion action since the PKPA requires enforce- 
ment of child custody determinations made in 
accordance with its terms. However, the en- 
forcement court must communicate with the 


modification court in order to avoid duplicative 
litigation. The courts might decide that the 
court with jurisdiction shall continue with the 
modification action and stay the enforcement 
proceeding. Or they might decide that the en- 
forcement proceeding shall go forward. The 
ultimate decision rests with the court having 
exclusive, continuing jurisdiction under section 
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19 [§ 36-6-218], or if there is no state with 
exclusive, continuing jurisdiction, then the de- 
cision rests with the state that would have 
jurisdiction to modify under section 20 [§ 36-6- 
219]. Therefore, if that court determines that 
the enforcement proceeding should be stayed or 
dismissed, the enforcement court should stay or 
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dismiss the proceeding. If the enforcement 
court does not do so, the court with exclusive, 
continuing jurisdiction under section 19 [§ 36- 
6-218], or with modification jurisdiction under 
section 20 [§ 36-6-219], could enjoin the parties 
from continuing with the enforcement proceed- 
ing. 


36-6-232. Verification and contents of petition for enforcement — 
Order for respondent to appear. 


(a) A petition under this part must be verified. Certified copies of all orders 
sought to be enforced and of any order confirming registration must be 
attached to the petition. A copy of a certified copy of an order may be attached 
instead of the original. 

(b) A petition for enforcement of a child-custody determination must state: 

(1) Whether the court that issued the determination identified the juris- 
dictional basis it relied upon in exercising jurisdiction and, if so, what the 
basis was; 

(2) Whether the determination for which enforcement is sought has been 
vacated, stayed, or modified by a court whose decision must be enforced 
under this part and, if so, identify the court, the case number, and the nature 
of the proceeding; 

(3) Whether any proceeding has been commenced that could affect the 
current proceeding, including proceedings relating to domestic violence, 
protective orders, termination of parental rights, and adoptions and, if so, 
identify the court, the case number, and the nature of the proceeding; 

(4) The present physical address of the child and the respondent, if 
known; 

(5) Whether relief in addition to the immediate physical custody of the 
child and attorney’s fees is sought, including a request for assistance from 
law enforcement officials and, if so, the relief sought; and 

(6) If the child custody determination has been registered and confirmed 
under § 36-6-229, the date and place of registration. 

(c) Upon the filing of a petition, the court shall issue an order directing the 
respondent to appear in person with or without the child at a hearing and may 
enter any order necessary to ensure the safety of the parties and the child. The 
hearing must be held on the next judicial day after service of the order unless 
that date is impossible. In that event, the court shall hold the hearing on the 
first judicial day possible. The court may extend the date of hearing at the 
request of the petitioner. 

(d) An order issued under subsection (c) must state the time and place of the 
hearing and advise the respondent that at the hearing the court will order that 
the petitioner may take immediate physical custody of the child and the 
payment of fees, costs, and expenses under § 36-6-236, and may schedule a 
hearing to determine whether further relief is appropriate, unless the respon- 
dent appears and establishes that: 

(1) The child-custody determination has not been registered and con- 
firmed under § 36-6-229 and that: 

(A) The issuing court did not have jurisdiction under this part; 
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(B) The child-custody determination for which enforcement is sought 
has been vacated, stayed, or modified by a court having jurisdiction to do 


so under this part; 


(C) The respondent was entitled to notice, but notice was not given in 
accordance with the standards of § 36-6-211, in the proceedings before the 
court that issued the order for which enforcement is sought; or 
(2) The child-custody determination for which enforcement is sought was 

registered and confirmed under § 36-6-229, but has been vacated, stayed, or 
modified by a court of a state having jurisdiction to do so under this part. 


History. 
Acts 1999, ch. 389, § 33. 


Attorney General Opinions. 
Enforcement of out-of-state and ex parte or- 


ders of protection. OAG 14-101, 2014 Tenn. AG 
LEXIS 104 (11/26/14). 


COMMENTS TO OFFICIAL TEXT 


This section provides the normal remedy that 
will be used in interstate cases: the production 
of the child in a summary, remedial process 
based on habeas corpus. 

The petition is intended to provide the court 
with as much information as possible. Attach- 
ing certified copies of all orders sought to be 
enforced allows the court to have the necessary 
information. Most of the information relates to 
the permissible scope of the court’s inquiry. The 
petitioner has the responsibility to inform the 
court of all proceedings that would affect the 
current enforcement action. Specific mention is 
made of certain proceedings to ensure that they 
are disclosed. A procedure relating to domestic 
violence includes not only protective order pro- 
ceedings but also criminal prosecutions for 
child abuse or domestic violence. 

The order requires the respondent to appear 
at a hearing on the next judicial day. The term 
“next judicial day” in this section means the 


next day when a judge is at the courthouse. At 
the hearing, the court will order the child to be 
delivered to the petitioner unless the respon- 
dent is prepared to assert that the issuing state 
lacked jurisdiction, that notice was not given in 
accordance with section 12 [§ 36-6-211], or that 
the order sought to be enforced has been va- 
cated, modified, or stayed by a court with juris- 
diction to do so. The court is also to order 
payment of the fees and expenses set out in 
section 37 [§ 36-6-236]. The court may set 
another hearing to determine whether addi- 
tional relief available under this state’s law 
should be granted. 

If the order has been registered and con- 
firmed in accordance with section 30 [§ 36-6- 
229], the only defense to enforcement is that 
the order has been vacated, stayed or modified 
since the registration proceeding by a court 
with jurisdiction to do so. 


36-6-233. Service of petition and order. 


Except as otherwise provided in § 36-6-235, the petition and order must be 
served, by any method authorized by the law of this state, upon the respondent 
and any person who has physical custody of the child. 


History. 
Acts 1999, ch. 389, § 34. 


COMMENTS TO OFFICIAL TEXT 


In keeping with other sections of this act, the 
question of how the petition and order should 
be served is left to local law. 
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36-6-234. Order for immediate physical custody — Fees, costs and 
expenses — Party refusal to testify — Husband and wife 


communications as evidence. 


(a) Unless the court issues a temporary emergency order pursuant to 
§ 36-6-219, upon a finding that a petitioner is entitled to immediate physical 
custody of the child, the court shall order that the petitioner may take 
immediate physical custody of the child unless the respondent establishes 


that: 


(1) The child-custody determination has not been registered and con- 


firmed under § 36-6-229 and that: 


(A) The issuing court did not have jurisdiction under this part; 

(B) The child-custody determination for which enforcement is sought 
has been vacated, stayed, or modified by a court of a state having 
jurisdiction to do so under this part; or 

(C) The respondent was entitled to notice, but notice was not given in 
accordance with the standards of § 36-6-211, in the proceedings before the 
court that issued the order for which enforcement is sought; or 
(2) The child-custody determination for which enforcement is sought was 

registered and confirmed under § 36-6-229 but has been vacated, stayed, or 

modified by a court of a state having jurisdiction to do so under this part. 

(b) The court shall award the fees, costs, and expenses authorized under 
§ 36-6-236 and may grant additional relief, including a request for the 
assistance of law enforcement officials, and set a further hearing to determine 
whether additional relief is appropriate. 

(c) If a party called to testify refuses to answer on the ground that the 
testimony may be self-incriminating, the court may draw an adverse inference 


from the refusal. 


(d) A privilege against disclosure of communications between spouses and a 
defense of immunity based on the relationship of husband and wife or parent 
and child may not be invoked in a proceeding under this part. 


History. 
Acts 1999, ch. 389, § 35. 


COMMENTS TO OFFICIAL TEXT 


The scope of inquiry for the enforcing court is 
quite limited. Federal law requires the court to 
enforce the custody determination if the issuing 
state’s decree was rendered in compliance with 
the PKPA. 28 U.S.C. § 1738A(a). This act re- 
quires enforcement of custody determinations 
that are made in conformity with the act’s 
jurisdictional rules. 

The certified copy, or a copy of the certified 
copy, of the custody determination entitling the 
petitioner to the child is prima facie evidence of 
the issuing court’s jurisdiction to enter the 
order. If the order is one that is entitled to be 
enforced and if it has been violated, the burden 
shifts to the respondent to show that the cus- 
tody determination is not entitled to 
enforcement. 


It is a defense to enforcement that another 
jurisdiction has issued a custody determination 
that is required to be enforced. An example is 
when one court has based its original custody 
determination on the UCCJA § 3(a)(2) (signifi- 
cant connections) and another jurisdiction has 
rendered an original custody determination 
based on the UCCJA § 3(a)(1) (home state). 
When this occurs, this act as well as the PKPA, 
mandate that the home state determination be 
enforced in all other states, including the state 
that rendered the significant connections 
determination. 

Lack of notice in accordance with section 12 
[§ 36-6-211] by a person entitled to notice and 
opportunity to be heard at the original custody 
determination is a defense to enforcement of 


36-6-235 


the custody determination. The scope of the 
defense under this act is the same as the 
defense would be under the law of the state that 
issued the notice. Thus, if the defense of lack of 
notice would not be available under local law if 
the respondent purposely hid from the peti- 
tioner, took deliberate steps to avoid service of 
process or elected not to participate in the 
initial proceedings, the defense would also not 
be available under this act. 

There are no other defenses to an enforce- 
ment action. If the child would be endangered 
by the enforcement of a custody or visitation 
order, there may be a basis for the assumption 
of emergency jurisdiction under section 20 
[§ 36-6-219]. Upon the finding of an emergency, 
the court issues a temporary order and directs 
the parties to proceed either in the court that is 
exercising continuing jurisdiction over the cus- 
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tody proceeding under section 18 [§ 36-6-217], 
or the court that would have jurisdiction to 
modify the custody determination under sec- 
tion 19 [§ 36-6-218]. 

The court shall determine at the hearing 
whether fees should be awarded under section 
37 [§ 36-6-236]. If so, it should order them 
paid. The court may determine if additional 
relief is appropriate, including requesting law 
enforcement officers to assist the petitioner in 
the enforcement of the order. The court may set 
a hearing to determine whether further relief 
should be granted. 

The remainder of this section is derived from 
UIFSA § 316 with regard to the privilege of 
self-incrimination, spousal privileges, and im- 
munities. It is included to keep parallel the 
procedures for child support and child custody 
proceedings to the extent possible. 


36-6-235. Warrant for physical custody — Conditional placement. 


(a) Upon the filing of a petition seeking enforcement of a child-custody 
determination, the petitioner may file a verified application for the issuance of 
a warrant to take physical custody of the child if the child is immediately likely 
to suffer serious physical harm or be removed from this state. 

(b) If the court, upon the testimony of the petitioner or other witness, finds 
that the child is imminently likely to suffer serious physical harm or be 
removed from this state, it may issue a warrant to take physical custody of the 
child. The petition must be heard on the next judicial day after the warrant is 
executed unless that date is impossible. In that event, the court shall hold the 
hearing on the first judicial day possible. The application for the warrant must 
include the statements required by § 36-6-232(b). 

(c) A warrant to take physical custody of a child must: 

(1) Recite the facts upon which a conclusion of imminent serious physical 
harm or removal from the jurisdiction is based; 

(2) Direct law enforcement officers to take physical custody of the child 
immediately; and 

(3) Provide for the placement of the child pending final relief. 

(d) The respondent must be served with the petition, warrant, and order 
immediately after the child is taken into physical custody. 

(e) A warrant to take physical custody of a child is enforceable throughout 
this state. If the court finds on the basis of the testimony of the petitioner or 
other witness that a less intrusive remedy is not effective, it may authorize law 
enforcement officers to enter private property to take physical custody of the 
child. If required by exigent circumstances of the case, the court may authorize 
law enforcement officers to make a forcible entry at any hour. 

(f) The court may impose conditions upon placement of a child to ensure the 
appearance of the child and the child’s custodian. 


Custodial Removal of Children from Tennessee 
(A. Darby Dickerson, W. David Stalnaker), 18 
Mem. St. U.L. Rev. 399 (1988). 


History. 
Acts 1999, ch. 389, § 36. 


Law Reviews. 
Best Interest on the Move: Standards for 
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COMMENTS TO OFFICIAL TEXT 


The section provides a remedy for emergency 
situations where there is a reason to believe 
that the child will suffer imminent, serious 
physical harm or be removed from the jurisdic- 
tion once the respondent learns that the peti- 
tioner has filed an enforcement proceeding. If 
the court finds such harm exists, it should 
temporarily waive the notice requirements and 
issue a warrant to take physical custody of the 
child. Immediately after the warrant is ex- 
ecuted, the respondent is to receive notice of the 
proceedings. 

The term “harm” cannot be totally defined 
and as in the issuance of temporary restraining 
orders, the appropriate issuance of a warrant is 
left to the circumstances of the case. Those 
circumstances include cases where the respon- 
dent is the subject of a criminal proceeding as 
well as situations where the respondent is 
secreting the child in violation of a court order, 
abusing the child, a flight risk and other cir- 
cumstances that the court concludes make the 
issuance of notice a danger to the child. The 
court must hear the testimony of the petitioner 
or another witness prior to issuing the warrant. 
The testimony may be heard in person, via 
telephone, or by any other means acceptable 
under local law. The court must state the rea- 
sons for the issuance of the warrant. The war- 
rant can be enforced by law enforcement offi- 
cers wherever the child is found in the state. 
The warrant may authorize entry upon private 
property to pick up the child if no less intrusive 
means are possible. In extraordinary cases, the 
warrant may authorize law enforcement to 


make a forcible entry at any hour. 

The warrant must provide for the placement 
of the child pending the determination of the 
enforcement proceeding. Since the issuance of 
the warrant would not occur absent a risk of 
serious harm to the child, placement cannot be 
with the respondent. Normally, the child would 
be placed with the petitioner. However, if place- 
ment with the petitioner is not indicated, the 
court can order any other appropriate place- 
ment authorized under the laws of the court’s 
state. Placement with the petitioner may not be 
indicated if there is a likelihood that the peti- 
tioner also will flee the jurisdiction. Placement 
with the petitioner may not be practical if the 
petitioner is proceeding through an attorney 
and is not present before the court. 

This section authorizes the court to utilize 
whatever means are available under local law 
to ensure the appearance of the petitioner and 
child at the enforcement hearing. Such means 
might include cash bonds, a surrender of a 
passport, or whatever the court determines is 
necessary. 


Attorney General Opinions. 

A court has the authority to impose condi- 
tions, such as a child custody bond to be for- 
feited if the child is not produced, in an enforce- 
ment hearing regarding a child custody 
determination for the purpose of ensuring the 
appearance of the child and the child’s custo- 
dian, OAG 00-176, 2000 Tenn. AG LEXIS 179 
(11/20/00). 


36-6-236. Award of prevailing party fees, costs and expenses. 


The court may award the prevailing party, including a state, necessary and 
reasonable expenses incurred by or on behalf of the party, including costs, 
communication expenses, attorney’s fees, investigative fees, expenses for 
witnesses, travel expenses, and child care during the course of the proceedings. 
The court may assess fees, costs, or expenses against a state pursuant to this 


part. 


History. | 
Acts 1999, ch. 389, § 37. 


NOTES TO DECISIONS 


1. Not Awarded. 

In a divorce proceeding, a wife was not en- 
titled to attorney fees under T.C.A. § 36-6-236 
because this was a purely intrastate custody 


dispute; however, the issue of whether fees 
should have been awarded under T.C.A. § 36- 


5-103(c) was not decided since the case was 
being remanded for reconsideration of alimony 
and the marital property award to the wife. 
Keyt v. Keyt, 244 S.W.3d 321, 2007 Tenn. 
LEXIS 1082 (Tenn. Dec. 19, 2007). 
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COMMENTS TO OFFICIAL TEXT 


This section is derived from the International 
Child Abduction Remedies Act, 42 U.S.C. 
§ 11607(b)(3). Normally the court will award 
fees and costs against the non-prevailing party. 
Included as expenses are the amount of inves- 
tigation fees incurred by private persons or by 
public officials as well as the cost of child 


placement during the proceedings. 

This section implements the policies of Sec- 
tion 8(c) of Pub.L. 96-611 (part of the PKPA). 
The term prevailing party is not given a special 
definition for this act. Each state will apply its 
own standard. 


36-6-237. Full faith and credit for foreign orders. 


A court of this state shall accord full faith and credit to an order issued by 
another state and consistent with this part which enforces a child-custody 
determination by a court of another state unless the order has been vacated, 
stayed, or modified by a court having jurisdiction to do so under this part. 


History. 
Acts 1999, ch. 389, § 38. 


COMMENTS TO OFFICIAL TEXT 


The enforcement order, to be effective, must 
also be enforced by other states. This section 
requires courts of this state to enforce and not 


36-6-238. Appeals. 


modify enforcement orders issued by other 
states when made consistently with the provi- 
sions of this act. 


An appeal may be taken from a final order in a proceeding under this part in 
accordance with the Tennessee Rules of Appellate Procedure and may be 
accelerated under Tennessee Rules of the Court of Appeals, Rule 13. Unless the 
court enters a temporary emergency order under § 36-6-219, the enforcing 
court may not stay an order enforcing a child-custody determination pending 


appeal. 


History. 
Acts 1999, ch. 389, § 39. 


COMMENTS TO OFFICIAL TEXT 


The order may be appealed as an expedited 
civil matter. An enforcement order should not 
be stayed by the court. Provisions for a stay 
would defeat the purpose of having a quick 
enforcement procedure. If there is a risk of 
serious mistreatment or abuse to the child, a 
petition to assume emergency jurisdiction must 
be filed under section 20 [§ 36-6-219]. This 
section leaves intact the possibility of obtaining 
an extraordinary remedy such as mandamus or 


prohibition from an appellate court to stay the 
court’s enforcement action. In many states, it is 
not possible to limit the constitutional author- 
ity of appellate courts to issue a stay. However, 
unless the information before the appellate 
panel indicates that emergency jurisdiction 
would be assumed under Section 20 [§ 36-6- 
219], there is no reason to stay the enforcement 
of the order pending appeal. 


36-6-239. Powers of prosecutors or public officials. 


(a) In a case arising under this part or involving the Hague Convention on 
the Civil Aspects of International Child Abduction, the prosecutor or other 
appropriate public official may take any lawful action, including resort to a 
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proceeding under this part or any other available civil proceeding to locate a 
child, obtain the return of a child, or enforce a child-custody determination if 


there is: 


(1) An existing child-custody determination; 

(2) Arequest to do so from a court in a pending child-custody proceeding; 

(3) A reasonable belief that a criminal statute has been violated; or 

(4) A reasonable belief that the child has been wrongfully removed or 
retained in violation of the Hague Convention on the Civil Aspects of 


International Child Abduction. 


(b) A prosecutor or appropriate public official acting under this section acts 
on behalf of the court and may not represent any party. 


History. 
Acts 1999, ch. 389, § 40. 


Compiler’s Notes. 
The Hague Convention on the Civil Aspects 
of Child Abduction (CTIA No. 8303.000), re- 


ferred to in this section, was completed October 
25, 1990, entered into force December 1, 1983, 
and was signed by the United States July 1, 
1998. 


COMMENTS TO OFFICIAL TEXT 


Sections 40-42 [§§ 36-6-239 — 36-6-241] are 
derived from the recommendations of the Ob- 
stacles Study that urge a role for public au- 
thorities in civil enforcement of custody and 
visitation determinations. One of the basic poli- 
cies behind this approach is that, as is the case 
with child support, the involvement of public 
authorities will encourage the parties to abide 
by the terms of the court order. The prosecutor 
usually would be the most appropriate public 
official to exercise authority under this section. 
However, states may locate the authority de- 
scribed in the section in the most appropriate 
public office for their governmental structure. 
The authority could be, for example, the Attor- 
ney General. If the parties know that prosecu- 
tors and law enforcement officers are available 
to help secure the return of a child, the parties 
may be deterred from interfering with the ex- 
ercise of rights established by court order. 

The use of public authorities should provide a 
more effective method of remedying violations 
of the custody determination. Most parties do 
not have the resources to enforce a custody 
determination in another jurisdiction. The 
availability of the prosecutor or other govern- 
ment official as an enforcement agency will 
help ensure that remedies of this act can be 
made available regardless of income level. In 
addition, the prosecutor may have resources to 
draw on that are unavailable to the average 
litigant. 

The role of the public authorities should 
generally not begin until there is a custody 
determination that is sought to be enforced. 
The act does not authorize the public authori- 
ties to be involved in the action leading up to 
the making of the custody determination, ex- 
cept when requested by the court, when there is 


a violation the Hague Convention on the Civil 
Aspects of International Child Abduction, or 
when the person holding the child has violated 
a criminal statute. 

This act does not mandate that the public 
authorities be involved in all cases referred to 
it. There is only so much time and money 
available for enforcement proceedings. There- 
fore, the public authorities eventually will de- 
velop guidelines to determine which cases will 
receive priority. 

The use of civil procedures instead of, or in 
addition to, filing and prosecuting criminal 
charges enlarges the prosecutor’s options and 
may provide a more economical and less disrup- 
tive means of solving problems of criminal 
abduction and retention. With the use of crimi- 
nal proceedings alone, the procedure may be 
inadequate to ensure the return of the child. 
The civil options would permit the prosecutor to 
resolve that recurring and often frustrating 
problem. 

A concern was expressed about whether al- 
lowing the prosecutor to use civil means as a 
method of settling a child abduction violated 
either DR 7-105(A) of the Code of Professional 
Responsibility or Model Rule of Professional 
Responsibility 4.4. Both provisions either ex- 
plicitly or implicitly disapprove of a lawyer 
threatening criminal action to gain an advan- 
tage in a civil case. However, the prohibition 
relates to threats that are solely to gain an 
advantage in a civil case. If the prosecutor has 
a good faith reason for pursuing the criminal 
action, there is no ethical violation. See Com- 
mittee on Legal Ethics v. Printz, 416 S.E. 2d 
720 (W.Va. 1992) (Lawyer can threaten to press 
criminal charges against a client’s former em- 
ployee unless employee made restitution). 

It must be emphasized that the public au- 


36-6-240 


thorities do not become involved in the merits 
of the case. They are authorized only to locate 
the child and enforce the custody determina- 
tion. The public authority is authorized by this 
section to utilize any civil proceeding to secure 
the enforcement of the custody determination. 
In most jurisdictions, that would be a proceed- 
ing under this act. If the prosecutor proceeds 
pursuant to this act, the prosecutor is subject to 
its provisions. There is nothing in this act that 
would prevent a state from authorizing the 
prosecutor or other public official to use addi- 
tional remedies beyond those provided in this 
act. 
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The public authority does not represent any 
party to the custody determination. It acts asa 
“friend of the court.” Its role is to ensure that 
the custody determination is enforced. 

Sections 40-42 [§§ 36-6-239 — 36-6-241] are 
limited to cases covered by this act, i.e. inter- 
state cases. However, states may, if they wish, 
extend this part of the act to intrastate cases. 

It should also be noted that the provisions of 
this section relate to the civil enforcement of 
child custody determinations. Nothing in this 
section is meant to detract from the ability of 
the prosecutor to use criminal provisions in 
child abduction cases. 


36-6-240. Law enforcement officer powers. 


At the request of a prosecutor or other appropriate public official acting 
under § 36-6-239, a law enforcement officer may take any lawful action 
reasonably necessary to locate a child or a party and assist a prosecutor or 
appropriate public official with responsibilities under § 36-6-239. 


History. 
Acts 1999, ch. 389, § 41. 


COMMENTS TO OFFICIAL TEXT 


This section authorizes law enforcement offi- 
cials to assist in locating a child and enforcing a 
custody determination when requested to do so 
by the public authorities. It is to be read as an 


36-6-241. Respondent liability for 


enabling provision. Whether law enforcement 
officials have discretion in responding to a 
request by the prosecutor or other public official 
is a matter of local law. 


costs and expenses incurred by 


prosecutors, public officials and law enforcement officers. 


If the respondent is not the prevailing party, the court may assess against 
the respondent all direct expenses and costs incurred by the prosecutor or 
other appropriate public official and law enforcement officers under § 36-6-239 


or § 36-6-240. 


History. 
Acts 1999, ch. 389, § 42. 


COMMENTS TO OFFICIAL TEXT 


One of the major problems of utilizing public 
officials to locate children and enforce custody 
and visitation determinations is cost. This sec- 
tion authorizes the prosecutor and law enforce- 
ment to recover costs against the non-prevail- 


ing party. The use of the term “direct” indicates 
that overhead is not a recoverable cost. This 
section cannot be used to recover the value of 
the time spent by the public authorities’ attor- 
neys. 


36-6-242. Uniformity of construction among states. 


In applying and construing this uniform act, consideration must be given to 
the need to promote uniformity of the law with respect to its subject matter 


among states that enact it. 
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History. 
Acts 1999, ch. 389, § 43. 
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36-6-243. Actions commenced before June 14, 1999. 


A motion or other request for relief made in a child-custody proceeding or to 
enforce a child-custody determination which was commenced before June 14, 
1999, is governed by the law in effect at the time the motion or other request 


was made. 


History. 
Acts 1999, ch. 389, § 45. 


COMMENTS TO OFFICIAL TEXT 


A child custody proceeding will last through- 
out the minority of the child. The commence- 
ment of a child custody proceeding prior to this 
act does not mean that jurisdiction will con- 
tinue to be governed by prior law. The provi- 


sions of this act apply if a motion to modify an 
existing determination is filed after the enact- 
ment of this act. A motion that is filed prior to 
enactment may be completed under the rules in 
effect at the time the motion is filed. 


PART 3 
VISITATION 


36-6-301. Visitation. 


After making an award of custody, the court shall, upon request of the 
noncustodial parent, grant such rights of visitation as will enable the child and 
the noncustodial parent to maintain a parent-child relationship unless the 
court finds, after a hearing, that visitation is likely to endanger the child’s 
physical or emotional health. In granting any such rights of visitation, the 
court shall designate in which parent’s home each minor child shall reside on 
given days of the year, including provisions for holidays, birthdays of family 
members, vacations and other special occasions. If the court finds that the 
noncustodial parent has physically or emotionally abused the child, the court 
may require that visitation be supervised or prohibited until such abuse has 
ceased or until there is no reasonable likelihood that such abuse will recur. The 
court may not order the department of children’s services to provide supervi- 
sion of visitation pursuant to this section except in cases where the department 
is the petitioner or intervening petitioner in a case in which the custody or 
guardianship of a child is at issue. 


History. Constitutional Law — Campbell vy. 


Acts 1995, ch. 428, § 3; 1996, ch. 1079, § 71; 
#998, ch. 1050, $ (1: 


Compiler’s Notes. 
Former § 36-6-301 was transferred to § 36- 
6-302 by Acts 1995, ch. 428, § 3. 


Law Reviews. 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Bridge Over Troubled 
Water: Changing the Custody Laws in Tennes- 
see, 27 U. Mem. L. Rev. 769 (1997). 


Sundquist: Tennessee’s Homosexual Practices 
Act Violates the Right to Privacy, 28 U. Mem. L. 
Rev. 311 (1997). 

For the Children’s Sake: How the New Par- 
enting Plan Will Work (Hon. Don R. Ash), 36 
No. 9 Tenn. B.J. 12 (2000). 

When One Parent Goes and the Other Parent 
Stays: The Inconsistency and Inequality of 
Guaranteeing Absent Parents Permanent Pa- 
rental Rights (Wendee M. Hilderbrand), 56 
Vand. L. Rev. 1907 (2003). 


36-6-301 


“Where Have You Been Fran?” The Right of 
Siblings to Seek Court Access To Override Pa- 
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rental Denial of Visitation, 66 Tenn. L. Rev. 977 
(1999). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 

. Provisions for Prevention of Physical or 
Emotional Abuse. 

. Child’s State of Mind. 

Third-Party Visitation. 

. Judicial Discretion. 

. Non-custodial Parents. 

Homosexual Parents. 


Ne 


. Constitutionality. 

Provision of divorce decree that husband was 
entitled to visitation only upon petition by the 
guardian ad litem and after an opportunity for 
the wife to be heard by the court violated the 
open courts provision of the state constitution. 
Whitaker v. Whitaker, 957 S.W.2d 834, 1997 
Tenn. App. LEXIS 266 (Tenn. Ct. App. 1997), 
cert. denied, 523 U.S. 1028, 118S. Ct. 1316, 140 
L. Ed. 2d 480, 1998 U.S. LEXIS 1960 (1998). 


2. Provisions for Prevention of Physical 
or Emotional Abuse. 

Provision of visitation decree requiring hus- 
band to enroll in programs of anger manage- 
ment and parenting skills and a program with 
a psychiatrist, subject to the approval of a 
guardian ad litem, was unduly restrictive. Whi- 
taker v. Whitaker, 957 S.W.2d 834, 1997 Tenn. 
App. LEXIS 266 (Tenn. Ct. App. 1997), cert. 
denied, 523 U.S. 1028, 118 S. Ct. 1316, 140 L. 
Ed. 2d 480, 1998 U.S. LEXIS 1960 (1998). 

Finding that the child had a genuine fear of 
his father was being emotionally scarred by 
enforcement of visitation provided a basis for 
limiting parenting time to therapeutic super- 
vised visitation, but a remand was necessary 
because the order did not refer to T.C.A. § 36- 
6-301 or discuss T.C.A. § 36-6-106(a) factors. In 
re Jaxon W., — S.W.3d —, 2019 Tenn. App. 
LEXIS 87 (Tenn. Ct. App. Feb. 15, 2019). 


3. Child’s State of Mind. 

The child’s state of mind cannot be the only 
factor to consider in deciding visitation privi- 
leges. Wilson v. Wilson, 987 S.W.2d 555, 1998 
Tenn. App. LEXIS 612 (Tenn. Ct. App. 1998), 
rehearing denied, 987 S.W.2d 555, 1998 Tenn. 
App. LEXIS 630 (Tenn. Ct. App. 1998), rev'd, 
984 S.W.2d 898, 1998 Tenn. LEXIS 744 (Tenn. 
1998). 


4, Third-Party Visitation. 

Juvenile court erred in ruling that in the 
event the father was unable to exercise per- 
sonal visitation in any month, the paternal 
grandparents were entitled to exercise his 
shared parenting time; that conditional order 
established the grandparents’ visitation fully 


and completely and was therefore governed by 
T.C.A. § 36-6-306, which allowed visitation 
rights to grandparents but did not grant juris- 
diction to decide grandparental visitation 
rights. Smallwood v. Mann, 205 S.W.3d 358, 
2006 Tenn. LEXIS 994 (Tenn. 2006). 

There was simply no statutory authority for 
allowing a non-custodial parent to transfer or 
assign his or her visitation rights to the grand- 
parents. Smallwood v. Mann, 205 S.W.3d 358, 
2006 Tenn. LEXIS 994 (Tenn. 2006). 

Non-biological parent was not a biological 
parent, legal parent, or step parent, and she did 
not seek to adopt the child; thus, she did not fit 
within any of these statutory definitions of a 
parent, rendering her without standing to pur- 
sue a parentage action or visitation with the 
child. Pippin v. Pippin, — S.W.3d —, 2020 Tenn. 
App. LEXIS 220 (Tenn. Ct. App. May 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
509 (Tenn. Oct. 7, 2020). 


5. Judicial Discretion. 

While the details of visitation arrangements 
are generally left to the discretion of the trial 
court, this discretion is not unbounded, and it 
must be based on proof and appropriate legal 
principles. Hogue v. Hogue, 147 S.W.3d 245, 
2004 Tenn. App. LEXIS 182 (Tenn. Ct. App. 
2004), review or rehearing denied, — S.W.3d —, 
2004 Tenn. LEXIS 804 (Tenn. Sept. 13, 2004). 


6. Non-custodial Parents. 

Right of the non-custodial parent to reason- 
able visitation is clearly favored. Hogue v. 
Hogue, 147 S.W.3d 245, 2004 Tenn. App. LEXIS 
182 (Tenn. Ct. App. 2004), review or rehearing 
denied, — S.W.3d —, 2004 Tenn. LEXIS 804 
(Tenn. Sept. 13, 2004). 

Judgment denying the father’s visitation 
with the parties’ minor children was reversed 
because there simply was no evidence that the 
father had inflicted harm on his children suffi- 
ciently severe to justify the practical severing of 
the parent-child relationship. Melvin v. Melvin, 
415 S.W.3d 847, 2011 Tenn. App. LEXIS 407 
(Tenn. Ct. App. July 26, 2011), appeal denied, 
— §.W.3d —, 2011 Tenn. LEXIS 1082 (Tenn. 
Nov. 16, 2011). 


7. Homosexual Parents. 

Temporary restraining order imposed on a 
father following a divorce that enjoined him 
from exposing his child to his “gay lifestyle” was 
unenforceable due to vagueness; the trial court 
erred by holding him in contempt of court for 
telling his child that he was gay and allowing 
his child to meet his gay lover. Hogue v. Hogue, 
147 S.W.3d 245, 2004 Tenn. App. LEXIS 182 
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(Tenn. Ct. App. 2004), review or rehearing de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 804 
(Tenn. Sept. 18, 2004). 

Courts should follow the same principles for 
placing restrictions on gay parents that they 
use on any parents; those principles provide 
that after making an award of custody, the trial 
courts are to grant such rights of visitation as 
will enable the child and the non-custodial 
parent to maintain a parent-child relationship, 
unless the court finds that visitation is likely to 
endanger the child’s physical or emotional 


36-6-302 


health. Hogue v. Hogue, 147 S.W.3d 245, 2004 
Tenn. App. LEXIS 182 (Tenn. Ct. App. 2004), 
review or rehearing denied, — S.W.3d —, 2004 
Tenn. LEXIS 804 (Tenn. Sept. 13, 2004). 

Neither gay parents nor heterosexual par- 
ents have special rights; they are subject to the 
same laws, the same restrictions. Hogue v. 
Hogue, 147 S.W.3d 245, 2004 Tenn. App. LEXIS 
182 (Tenn. Ct. App. 2004), review or rehearing 
denied, — S.W.3d —, 2004 Tenn. LEXIS 804 
(Tenn. Sept. 18, 2004). 


36-6-302. Grandparents’ visitation rights upon child’s removal or 
placement in home or facility. 


(a)(1)(A) If a child is removed from the custody of the child’s parents, 


guardian or legal custodian; and 


(B) If a child is placed in a licensed foster home, a facility operated by 


a licensed child care agency, or other home or facility designated or 
operated by the court, whether such placement is by court order, voluntary 
placement agreement, surrender of parental rights, or otherwise; 

(2) Then, the grandparents of such child may be granted reasonable 
visitation rights to the child during such child’s minority by the court of 
competent jurisdiction upon a finding that: 

(A) Such visitation rights would be in the best interest of the minor 
child; 
(B) The grandparents would adequately protect the child from further 
abuse or intimidation by the perpetrator or any other family member; 
(C) The grandparents were not implicated in the commission of any 
alleged act against such child or of their own children that under the law 
in effect prior to November 1, 1989, would constitute the criminal offense 
of: 
(i) Aggravated rape under § 39-2-603 [repealed]; 
(i) Rape under § 39-2-604 [repealed]; 
(iii) Aggravated sexual battery under § 39-2-606 [repealed]; 
(iv) Sexual battery under § 39-2-607 [repealed]; 
(v) Assault with intent to commit rape or attempt to commit rape or 
sexual battery under § 39-2-608 [repealed]; 
(vi) Crimes against nature under § 39-2-612 [repealed]; 
(vii) Incest under § 39-4-306 [repealed]; 
_ (viii) Begetting child on wife’s sister under § 39-4-307 [repealed]; 
(ix) Use of minor of obscene purposes under § 39-6-1137 [repealed]; 
or 
(x) Promotion of performance including sexual conduct by minor 
under § 39-6-1138 [repealed]; and 
(D) The grandparents are not implicated in the commission of any 
alleged act against such child or of their own children that under the law 
in effect on or after November 1, 1989, would constitute the criminal 
offense of: 
(i) Aggravated rape under § 39-13-502; 
Gi) Rape under § 39-13-5083; 
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(iii) Aggravated sexual battery under § 39-13-504; 

(iv) Sexual battery under § 39-13-505; 

(v) Criminal attempt for any of the offenses in subdivisions 
(a)(2)(D)G)-(a)(2)(D)(Gv) as provided in § 39-12-101; 


(vi) Incest under § 39-15-302; 


(vii) Sexual exploitation of a minor under § 39-17-1003; 
(viii) Aggravated sexual exploitation of a minor under § 39-17-1004; 


or 


(ix) Especially aggravated sexual exploitation of a minor under 


§ 39-17-1005. 


(b) This section shall not apply in any case in which the child has been 
adopted by any person other than a stepparent or other relative of the child. 


History. 

Acts 1971) ch.:-74,:89..0..2: 1975: chi. 3306 <4; 
T.C.A., §§ 36-1101, 36-1102; Acts 1985, ch. 341, 
So ey I98o. Chi Ao, Se LODO CM. Aaoae a 
T.C.A. § 36-6-301; Acts 1997, ch. 503, § 1; 
2000, ch. 981, § 51. 


Compiler’s Notes. 

Former § 36-6-302, concerning visitation 
rights of stepparents, was transferred to § 36- 
6-303 in 1995. 

The sections of title 39, chs. 1-6, referred to in 
this section, were repealed by Acts 1989, ch. 
5OT. 

Acts 1997, ch. 503, § 4 provides that the 1997 
amendment shall apply to any petition for 
visitation rights filed on or after June 1, 1997. 


Law Reviews. 
A Summary of the 1999 — 2000 U.S. Su- 
preme Court Civil Decisions (Perry A. Craft 


and Arshad (Paku) Khan), 36 No. 10 Tenn. B.J. 
18 (2000). 

Adoption and Custody: Current Trends in 
Tennessee Family Law: Bridge Over Troubled 
Water: Changing the Custody Laws in Tennes- 
see, 27 U. Mem. L. Rev. 769 (1997). 

Family Law — Hawk v. Hawk: Grandparent 
Visitation Rights — Court Protects Parental 
Privacy Rights Over “Child’s Best Interests” 
(Alicia C. Klyman), 24 Mem. St. U.L. Rev. 413 
(1994). 

“Where Have You Been Fran?” The Right of 
Siblings to Seek Court Access To Override Pa- 
rental Denial of Visitation, 66 Tenn. L. Rev. 977 
(1999). 


Attorney General Opinions. 

Constitutionality of the grandparents’ visita- 
tion rights statute, OAG 91-21, 1991 Tenn. AG 
LEXIS 23 (3/7/91). 


NOTES TO DECISIONS 


Analysis 


. Constitutionality. 
. Burden of Proof. 
. Jurisdiction. 

. Parental Rights. 


= PON 


. Constitutionality. 

When applied to married parents who have 
maintained continuous custody of their chil- 
dren and have acted as fit parents, court inter- 
ference pursuant to this section constitutes an 
unconstitutional invasion of privacy rights un- 
der the Tennessee Constitution. Hawk v. Hawk, 
855 S.W.2d 573, 1993 Tenn. LEXIS 202 (Tenn. 
1993). 

The language of this statute, allowing grand- 
parents reasonable visitation rights upon a 
finding of the best interests of the minor child, 
constitutes an unconstitutional invasion of the 
privacy rights of the parents under the Tennes- 
see Constitution. Ellison v. Ellison, 994 S.W.2d 
623, 1998 Tenn. App. LEXIS 746 (Tenn. Ct. 
App. 1998). 


2. Burden of Proof. 

Under this section, the burden of proof is on 
the petitioning natural or legal grandparents to 
prove that visitation rights are in the best 
interest of the child. Clark v. Evans, 778 S.W.2d 
446, 1989 Tenn. App. LEXIS 198 (Tenn. Ct. 
App. 1989). 


3. Jurisdiction. 

Court that entered decree providing for cus- 
tody and grandparents’ visitation was “court of 
competent jurisdiction” referred to in this sec- 
tion. In re Tate, 797 S.W.2d 618, 1990 Tenn. 
App. LEXIS 316 (Tenn. Ct. App. 1990). 


4, Parental Rights. 

In a contempt action by paternal grandpar- 
ents against mother for refusing to allow visi- 
tation with grandchild, where the natural fa- 
ther’s parental rights had been terminated and 
the child adopted by the mother’s husband, 
under their constitutionally protected parental 
rights, and because there was no evidence that 
the child was in danger of substantial harm, 
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the mother and adoptive father had the right to S.W.2d 682, 1995 Tenn. LEXIS 271 (Tenn. 
refuse visitation. Simmons v. Simmons, 900 1995). 


36-6-303. Visitation rights of stepparents. 


(a)(1) In extraordinary cases, the court is authorized to order stepparent 
visitation under the following circumstances: If a stepparent or former 
sstepparent presents a petition, or a motion in a pending case to which the 
stepparent is a party, for visitation with the stepparent’s stepchild or former 
stepchild to the circuit court, chancery court, general sessions court with 
domestic relations jurisdiction, or juvenile court of the county in which the 
stepchild or former stepchild resides, the court shall set the matter for 
hearing if such visitation is opposed by a parent or custodian or if the 
petitioner’s visitation has been severely reduced by the parent or custodian 
and any of the following circumstances exist: 

(A) The parent of the child to whom the petitioner was married is 
deceased; 

(B) The child’s parent and the petitioner are divorced or are in the 
process of seeking a divorce; 

(C) The whereabouts of the child’s parent to whom the petitioner is 
married are unknown; 

(D) The court of another state has ordered the visitation between the 
child and the petitioner; 

(EK) The child and petitioner maintained a significant relationship for a 
substantial period of time preceding severance or severe reduction of 
contact and the contact was severed or severely reduced by the parent or 
custodian for reasons other than abuse or presence of danger of substan- 
tial mental, emotional, or physical harm to the child, and severance or 
severe reduction of this contact is likely to cause substantial mental, 
emotional, or physical harm to the child; or 

(F) There has been an unreasonable denial of visitation by a parent or 
custodian and the denial has caused the child severe mental, emotional, or 
physical harm. 

(2) For purposes of this section, “petitioner” includes a movant, unless the 

context otherwise requires. 
(b)(1) In considering a petition or motion for stepparent visitation, the court 
shall first determine the presence of a danger of substantial mental, 
emotional, or physical harm to the child if the requested visitation is not 
permitted by the court. Such finding of substantial harm may be based upon 
cessation or severe reduction of the contact between a minor child and the 
petitioner only if the court determines by a preponderance of the evidence 
that the child had a significant existing relationship with the petitioner, and 
that loss of or severe reduction in contact is likely to occasion severe mental, 
emotional, or physical harm to the child or presents the danger of other 
direct and substantial harm to the child. 

(2) A petitioner is not required to present the testimony of an expert 
witness in order to establish a significant existing relationship with a child 
or that the loss or severe reduction of the contact is likely to cause 
substantial mental, emotional, or physical harm to the child. 
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(c) There is a rebuttable presumption that a fit parent’s or custodian’s 
actions and decisions regarding the petitioner’s requested visitation are not 
harmful to the child’s mental, emotional, or physical health. The burden is on 
the petitioner to prove that a parent’s or custodian’s actions and decisions 
regarding visitation will cause substantial harm to the child’s mental, emo- 
tional, or physical health. 

(d) Upon an initial finding of the presence of a danger of substantial mental, 
emotional, or physical harm to the child, the court shall then determine 
whether the petitioner’s visitation would be in the best interest of the child 
based upon the factors in subsection (e). The best interest finding will only 
occur in extraordinary cases. Upon a determination that visitation would be in 
the best interest of the child, reasonable visitation may be ordered. 

(e) In determining the best interests of the child under this section, the 
court shall consider all pertinent matters, including, but not limited to, the 
following: 

(1) The length and quality of the prior relationship between the child and 
the petitioner and the role performed by the petitioner; 

(2) The existing emotional ties of the child to the petitioner; 

(3) The preference of the child if the child is determined to be of sufficient 
maturity to express a preference; 

(4) The effect of hostility between the petitioner and the parent or 
custodian of the child manifested before the child, and the willingness of the 
petitioner, except in case of abuse, to encourage a close relationship between 
the child and the parent or custodian of the child; 

(5) The good faith of the petitioner in filing the petition or motion; 

(6) If one (1) parent or custodian is deceased or missing, the fact that the 
petitioner requesting visitation is or was the spouse of the deceased or 
missing parent or custodian; 

(7) Any unreasonable deprivation of the petitioner’s opportunity to visit 
with the child by the child’s parent or custodian; 

(8) Whether the petitioner is seeking to maintain a significant existing 
relationship with the child; 

(9) Whether awarding the petitioner visitation would interfere with the 
parent-child relationship or the custodian-child relationship; 

(10) The child’s interactions and interrelationships with siblings, half- 
siblings, other relatives, and step-relatives; 

(11) Any court finding that the child’s parent or custodian is unfit; and 

(12) Any other factors the court deems relevant. 


History. 

Acts 1981, ch. 243, § 1; T.C.A., § 36-837: 
§ 36-6-302; Acts 1995, ch. 428, § 3; 2019, ch. 
431) $21) 


Compiler’s Notes. 
Acts 2019, ch. 431, § 2 provided that the act, 
which amended this section, shall apply to 


petitions and motions filed on or after July 1, 
2019. 


Law Reviews. 

Defining the Family in the Millennium: The 
Troxel Follies (John DeWitt Gregory), 32 U. 
Mem. L. Rev. 687 (2002). 


36-6-304. Exposure of child to nudist colony prohibited. 


No person who has been granted visitation rights to a child shall, during the 
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child’s minority, expose the child to any facility organized or operated as a 
nudist colony without the consent of the custodial parent. Any court of 
competent jurisdiction shall have the ability to enforce these provisions and 
enjoin violations of this section through the full extent of the court’s civil and 
criminal contempt powers. 


History. Rule References. 
Acts 1996, ch. 900, § 1. Criminal contempt, Tenn. R. Crim. P. 42. 


Cross-References. 
Contempt of court, title 29, ch. 9. 


36-6-305. Mediation in cases involving domestic abuse. 


In any proceeding concerning the visitation of a child, if an order of 
protection issued in or recognized by this state is in effect or if there is a court 
finding of domestic abuse or any criminal conviction involving domestic abuse 
within the marriage that is the subject of the proceeding for divorce or separate 
support and maintenance, the court may order mediation or refer either party 
to mediation only if: 

(1) Mediation is agreed to by the victim of the alleged domestic or family 
violence; 

(2) Mediation is provided by a certified mediator who is trained in 
domestic and family violence in a specialized manner that protects the safety 
of the victim; and 

(3) The victim is permitted to have in attendance at mediation a support- 
ing person of the victim’s choice, including, but not limited to, an attorney or 
advocate. No victim may provide monetary compensation to a nonattorney 
advocate for attendance at mediation. 


History. 
Acts 1997, ch. 350, § 3. 


36-6-306. Grandparents’ visitation rights. 


(a) Any of the following circumstances, when presented in a petition for 
grandparent visitation to the circuit, chancery, general sessions courts with 
domestic relations jurisdiction, other courts with domestic relations jurisdic- 
tion or juvenile court in matters involving children born out of wedlock of the 
county in which the petitioned child currently resides, necessitates a hearing 
if such grandparent visitation is opposed by the custodial parent or parents or 
custodian or if the grandparent visitation has been severely reduced by the 
custodial parent or parents or custodian: 

(1) The father or mother of an unmarried minor child is deceased; 

(2) The child’s father or mother are divorced, legally separated, or were 
never married to each other; ) 

(3) The child’s father or mother has been missing for not less than six (6) 
months; 

(4) The court of another state has ordered grandparent visitation; 

(5) The child resided in the home of the grandparent for a period of twelve 

(12) months or more and was subsequently removed from the home by the 
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parent, parents, or custodian (this grandparent-grandchild relationship 
establishes a rebuttable presumption that denial of visitation may result in 
irreparable harm to the child); or 

(6) The child and the grandparent maintained a significant existing 
relationship for a period of twelve (12) months or more immediately 
preceding severance or severe reduction of the relationship, this relationship 
was severed or severely reduced by the parent, parents, or custodian for 
reasons other than abuse or presence of a danger of substantial harm to the 
child, and severance or severe reduction of this relationship is likely to 
occasion substantial emotional harm to the child. 
(b)(1) In considering a petition for grandparent visitation, the court shall 
first determine the presence of a danger of substantial harm to the child. 
Such finding of substantial harm may be based upon cessation or severe 
reduction of the relationship between an unmarried minor child and the 
child’s grandparent if the court determines, upon proper proof, that: 

(A) The child had such a significant existing relationship with the 
grandparent that loss or severe reduction of the relationship is likely to 
occasion severe emotional harm to the child; 

(B) The grandparent functioned as a primary caregiver such that 
cessation or severe reduction of the relationship could interrupt provision 
of the daily needs of the child and thus occasion physical or emotional 
harm; or : 

(C) The child had a significant existing relationship with the grandpar- 
ent and loss or severe reduction of the relationship presents the danger of 
other direct and substantial harm to the child. 

(2) For purposes of this section, a grandparent shall be deemed to have a 
significant existing relationship with a grandchild if: 

(A) The child resided with the grandparent for at least six (6) consecu- 
tive months; 

(B) The grandparent was a full-time caretaker of the child for a period 
of not less than six (6) consecutive months; or 

(C) The grandparent had frequent visitation with the child who is the 
subject of the suit for a period of not less than one (1) year. 

(3) A grandparent is not required to present the testimony or affidavit of 
an expert witness in order to establish a significant existing relationship 
with a grandchild or that the loss or severe reduction of the relationship is 
likely to occasion severe emotional harm to the child. Instead, the court shall 
consider whether the facts of the particular case would lead a reasonable 
person to believe that there is a significant existing relationship between the 
grandparent and grandchild or that the loss or severe reduction of the 
relationship is likely to occasion severe emotional harm to the child. 

(4) For the purposes of this section, if the child’s parent is deceased and 
the grandparent seeking visitation is the parent of that deceased parent, 
there shall be a rebuttable presumption of substantial harm to the child 
based upon the cessation or severe reduction of the relationship between the 
child and grandparent. 

(c) Upon an initial finding of danger of substantial harm to the child, the 
court shall then determine whether grandparent visitation would be in the 





| 





839 


CHILD CUSTODY AND VISITATION 


36-6-306 


best interests of the child based upon the factors in § 36-6-307. Upon such 
determination, reasonable visitation may be ordered. 
(d)(1) Notwithstanding § 36-1-121, if a relative or stepparent adopts a 


child, this section applies. 


(2) Ifa person other than a relative or a stepparent adopts a child, any 
visitation rights granted pursuant to this section before the adoption of the 
child shall automatically end upon such adoption. 

(e) Notwithstanding any law to the contrary, as used in this part, with 
regard to the petitioned child, the word “grandparent” includes, but is not 


limited to: 
(1) A biological grandparent; 


(2) The spouse of a biological grandparent; 
(3) A parent of an adoptive parent; or 
(4) A biological or adoptive great-grandparent or the spouse thereof. 
(f) For purposes of this section, “severe reduction” or “severely reduced” 
means reduction to no contact or token visitation as defined in § 36-1-102. 


History. 

Acts 1997, ch. 5038, § 2; 2000, ch. 891, § 1; 
2001, ch. 440, § 1; 2003, ch. 79, § 1; 2004, ch. 
A452,§ 1; 2004, ch. 691, § 1; 2004, ch. 874, § 1; 
2007, ch. 22, § 1; 2010, ch. 957, § 1; 2015, ch. 
247, §§ 1, 2; 2016, ch. 1076, §§ 1-4; 2018, ch. 
134, § 1. 


Compiler’s Notes. 

Acts 1997, ch. 503, § 4 provides that this 
section shall apply to any petition for visitation 
rights filed on or after July 23, 1997. 


Attorney General Opinions. 

Constitutionality of grandparent visitation 
provisions, OAG 99-006, 1999 Tenn. AG LEXIS 
8 (1/25/99). 

Grandparents who are the parents of single 
or never-been-married parents of grandchil- 
dren are eligible to petition the court for visita- 
tion, OAG 00-127, 2000 Tenn. AG LEXIS 128 
(8/9/00). 

Constitutionality of 2010 amendment to 
grandparent visitation statute. OAG 10-62, 
2010 Tenn. AG LEXIS 67 (5/5/10). 


NOTES TO DECISIONS 


Analysis 


. Applicability. 

. Construction with Former Statute. 
Requirements. 

. Visitation Granted. 

. Visitation Reversed. 

. Visitation Mooted. 

. Jurisdiction. 

. Transfer of Visitation. 

. Res Judicata. 

10. Visitation Not Opposed. 
11. Review. 


OHONARAMANPWNH 


1. Applicability. 

In using the term “including, but not limited 
to” in the grandparent visitation statute, T.C.A. 
§ 36-6-306, the Tennessee Legislature in- 
tended “grandparent” to be defined expansively, 
and, at any rate, did not intend to limit that 
definition solely to the three enumerated ex- 
amples of grandparent. Lovlace v. Copley, — 
S.W.3d —, 2012 Tenn. App. LEXIS 74 (Tenn. Ct. 
App. Feb. 3, 2012), rehearing denied, — S.W.3d 
—, 2012 Tenn. App. LEXIS 136 (Tenn. Ct. App. 
Feb. 22, 2012), rev'd, 418 S.W.3d 1, 2013 Tenn. 
LEXIS 718 (Tenn. Sept. 6, 2013). 


Pursuant to T.C.A. § 36-6-306(d)(1), in spite 
of the adoption statute, T.C.A. § 36-1-121, ifa 
relative or stepparent adopts the child, then the 
grandparent visitation statute, T.C.A. § 36-6- 
306, as opposed to the adoption statute, is the 
controlling statute. Lovlace v. Copley, — S.W.3d 
—, 2012 Tenn. App. LEXIS 74 (Tenn. Ct. App. 
Feb. 3, 2012), rehearing denied, — S.W.3d —, 
2012 Tenn. App. LEXIS 136 (Tenn. Ct. App. 
Feb. 22, 2012), rev'd, 418 S.W.3d 1, 2013 Tenn. 
LEXIS 718 (Tenn. Sept. 6, 2013). 

Because an adoptive parent enjoys the same 
legal standing as a biological parent, there is no 
reason to distinguish between the two for pur- 
poses of grandparent visitation. Therefore, an 
adoptive grandparent would come within the 
statutory definition of “grandparent” under the 
grandparent visitation statute, T.C.A. § 36-6- 
306(e). Following this logic, the husband of an 
adoptive grandparent, by virtue of his mar- 
riage, has the same standing under § 36-6- 
306(e)(2) to petition the court for grandparent 
visitation as the spouse of a biological grand- 
parent. Lovlace v. Copley, — S.W.3d —, 2012 
Tenn. App. LEXIS 74 (Tenn. Ct. App. Feb. 3, 
2012), rehearing denied, — S.W.3d —, 2012 
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Tenn. App. LEXIS 136 (Tenn. Ct. App. Feb. 22, 
2012), rev'd, 418 S.W.3d 1, 2013 Tenn. LEXIS 
718 (Tenn. Sept. 6, 2013). 

Trial court properly dismissed for lack of 
standing a petition filed by the paternal great 
uncle and great aunt of a minor child under the 
grandparent visitation statute because the 
great uncle and great aunt did not qualify as 
grandparents under the statute. In re Claire C., 
— §.W.3d —, 2020 Tenn. App. LEXIS 66 (Tenn. 
Ct. App. Feb. 14, 2020), appeal denied, — 
S.W.3d —, 2020 Tenn. LEXIS 396 (Tenn. June 
3, 2020). 


2. Construction with Former Statute. 

Allowing a grandparent to procure visitation 
without first requiring a showing of harm to the 
child if such visitation is denied violate earlier 
provisions of T.C.A. § 36-6-306(b)(1) which spe- 
cifically required such a showing. Smallwood v. 
Mann, 205 S.W.3d 358, 2006 Tenn. LEXIS 994 
(Tenn. 2006). 


3. Requirements. 

In a modification of grandparent visitation 
case where the non-parents were the movants, 
the burden was on the non-parents, under 
T.C.A. § 36-6-306, to show by a preponderance 
of the evidence that there had been a material 
change in circumstance that would have _pre- 
sented a substantial risk of harm to the child if 
modification was denied. The trial court, how- 
ever, incorrectly applied the best interest of the 
child standard. Lovlace v. Copley, — S.W.3d —, 
2012 Tenn. App. LEXIS 74 (Tenn. Ct. App. Feb. 
3, 2012), rehearing denied, — S.W.3d —, 2012 
Tenn. App. LEXIS 136 (Tenn. Ct. App. Feb. 22, 
2012), rev'd, 418 S.W.3d 1, 2013 Tenn. LEXIS 
718 (Tenn. Sept. 6, 2013). 

Adoption Statute, T.C.A. § 36-1-121(f), and 
the Grandparent Visitation Statute, T.C.A. 
§ 36-6-306(d), do not conflict as the Grandpar- 
ent Visitation Statute is more specific and 
clearly and unambiguously carves out a nar- 
row, limited exception, in the case of grandpar- 
ent visitation and stepparent adoption, to the 
more general rule stated in the Adoption Stat- 
ute. Lovlace v. Copley, 418 S.W.3d 1, 2013 Tenn. 
LEXIS 718 (Tenn. Sept. 6, 2013). 

For purposes of grandparent visitation, hypo- 
thetical evidence of a child’s reaction to the 
cessation of a relationship with a grandparent 
fails to meet the standard that a substantial 
harm must be specific to the relationship of the 
child at issue with his grandparent. McGarity 
v. Jerrolds, 429 S.W.3d 562, 2013 Tenn. App. 
LEXIS 552 (Tenn. Ct. App. Aug. 27, 2013), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
160 (Tenn. Feb. 24, 2014). 

Even with the stipulation that there was a 
significant existing relationship between the 
grandparents and the child, for visitation pur- 
poses, the grandparents were required to show 
that the child was likely to suffer severe emo- 
tional harm due to the termination of that 
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relationship by not permitting visitation with 
the grandparents. McGarity v. Jerrolds, 429 
S.W.3d 562, 2013 Tenn. App. LEXIS 552 (Tenn. 
Ct. App. Aug. 27, 2013), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 160 (Tenn. Feb. 
24, 2014). 

Provisions of the statute for grandparent 
visitation are only triggered when there is 
parental opposition to grandparent visitation; 
the statute requires evidence that the custodial 
parent opposes grandparent visitation, which 
means opposition existing when the petition is 
filed, not opposition likely to occur in the fu- 
ture. Coleman v. Olson, 551 S.W.3d 686, 2018 
Tenn. LEXIS 315 (Tenn. June 15, 2018). 

Legislature’s use of the words, “is opposed 
by,” means actual existing opposition, not likely 
future opposition; based on the plain meaning 
of subsection (a), a petitioning grandparent 
must establish that the custodial parent op- 
poses grandparent visitation, and unless there 
is evidence of parental opposition to visitation, 
a trial court cannot consider whether the child 
is at substantial risk of harm or whether visi- 
tation would be in the child’s best interest. 
Coleman v. Olson, 551 S.W.3d 686, 2018 Tenn. 
LEXIS 315 (Tenn. June 15, 2018). 

Trial court erred by awarding a maternal 
grandmother grandparent visitation because 
she failed to allege the threshold requirement 
of parental opposition to visitation; the grand- 
mother’s allegations focused on her close rela- 
tionship with her grandchild and the death of 
the mother and omitted any allegation that the 
father denied her visitation. Coleman v. Olson, 
551 S.W.3d 686, 2018 Tenn. LEXIS 315 (Tenn. 
June 15, 2018). 

Grandparent visitation statutes must be nar- 
rowly construed to protect the fundamental 
parental liberty interest at stake, and the su- 
preme court has expressly rejected the exami- 
nation of the extent or quality of a petitioner’s 
relationship with the child when determining 
whether he or she qualifies as a grandparent 
under the statute; thus, subsection (e) does not 
authorize a court to determine that a petitioner 
qualifies as a de facto grandparent based upon 
his or her relationship with a child. In re Claire 
C., — S.W.3d —, 2020 Tenn. App. LEXIS 66 
(Tenn. Ct. App. Feb. 14, 2020), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 396 (Tenn. 
June 3, 2020). 


4, Visitation Granted. 

Once grandparents have obtained court-or- 
dered visitation, the presumption of superior 
parental rights does not apply in proceedings to 
modify or terminate grandparent visitation. 
Lovlace v. Copley, 418 S.W.3d 1, 2013 Tenn. 
LEXIS 718 (Tenn. Sept. 6, 2013). 

Appellate court erred by reversing a judg- 
ment granting a set of grandparents visitation 
because they had standing to bring suit as they 
met the definition of a grandparent under 
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T.C.A. § 36-6-306(e) and the adoption of the 
child did not extinguish their previously 
granted visitation rights. Lovlace v. Copley, 418 
S.W.3d 1, 2013 Tenn. LEXIS 718 (Tenn. Sept. 6, 
2013). 

Definition of grandparent under T.C.A. § 36- 
6-306(e) includes two categories that do not 
require proof of a biological relationship with 
the child. Lovlace v. Copley, 418 S.W.3d 1, 2013 
Tenn. LEXIS 718 (Tenn. Sept. 6, 2013). 


5. Visitation Reversed. 

Juvenile court erred in ruling that in the 
event the father was unable to exercise per- 
sonal visitation in any month, the paternal 
grandparents were entitled to exercise his 
shared parenting time; that conditional order 
established the grandparents’ visitation fully 
and completely and was therefore governed by 
T.C.A. § 36-6-306, which allowed visitation 
rights to grandparents but did not grant juris- 
diction to decide grandparental visitation 
rights. Smallwood v. Mann, 205 S.W.3d 358, 
2006 Tenn. LEXIS 994 (Tenn. 2006). 

Because the evidence showed only that the 
child became excited at the mention of his 
paternal grandparents, not that he became 
inconsolable, or otherwise upset, due to the loss 
of connection with them, and there was no 
evidence in the record to support a finding that 
the child would likely feel inadequate, aban- 
doned, rejected, that he would lose connection 
with his heritage, or that he would suffer eco- 
nomically if grandparent visitation was not 
granted, the trial court erred in allowing grand- 
parent visitation. McGarity v. Jerrolds, 429 
S.W.3d 562, 2013 Tenn. App. LEXIS 552 (Tenn. 
Ct. App. Aug. 27, 2013), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 160 (Tenn. Feb. 
24, 2014). 

Award of grandparent visitation was vacated 
because (1) the court did not sufficiently find a 
mother opposed visitation, as required to impli- 
cate the grandparent visitation statute, as find- 
ing there had been “some deprivation” of visi- 
tation was insufficient, since the mother could 
reasonably limit such visitation, and (2) the 
disputed issue of whether the mother offered 
visitation with reasonable limits was unre- 
solved. Manning v. Manning, 474 S.W.3d 252, 
2015 Tenn. App. LEXIS 114 (Tenn. Ct. App. 
Mar. 10, 2015). 

When an award of grandparent visitation 
was vacated, the case had to be remanded 
because the trial court’s failure to make specific 
findings was fatal to appellate review, since 
whether the mother offered the grandparents 
any visitation, and whether the grandparents 
refused such offer, was significantly disputed, 
requiring resolution based on the parties’ rela- 
tive credibility, which the trial court had to find. 
Manning v. Manning, 474 S.W.3d 252, 2015 
Tenn. App. LEXIS 114 (Tenn. Ct. App. Mar. 10, 
2015). 
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Because the paternal grandmother was not a 
party and never petitioned the trial court to 
receive visitation rights with the child, it was 
error for the trial court to award her any such 
visitation rights under this statute. Baxter v. 
Rowan, — S.W.3d —, 2020 Tenn. App. LEXIS 
569 (Tenn. Ct. App. Dec. 15, 2020). 


6. Visitation Mooted. 

Court rejected grandparents’ argument that 
the trial court erred in dismissing sua sponte 
their counter-petition for grandparent visita- 
tion where the mother, who lived with the 
grandparents, had been granted visitation and 
when the mother had visitation with the chil- 
dren in the grandparents’ home, the grandpar- 
ents would have unrestricted visitation with 
the children; therefore, the grandparents’ rela- 
tionship with the children was not severed and 
their claim for grandparent visitation had been 
rendered moot. Keisling v. Keisling, 196 S.W.3d 
703, 2005 Tenn. App. LEXIS 747 (Tenn. Ct. 
App. 2005), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 474 (Tenn. 2006). 


7. Jurisdiction. 

Earlier provisions of T.C.A. § 36-6-306 pro- 
vided that a grandparent’s visitation petition 
may be presented to a court of competent juris- 
diction, but that phrase was not defined; the 
2003 amendments provide that unless the child 
has been removed from the parents’ custody by 
the court, a petition for grandparents’ visita- 
tion is to be presented to the circuit or chancery 
court of the county in which the petitioned child 
currently resides. Smallwood v. Mann, 205 
S.W.3d 358, 2006 Tenn. LEXIS 994 (Tenn. 
2006). 

Because the amendment to T.C.A. § 36-6-306 
appeared to clarify a legislative intent that 
circuit and chancery courts have sole jurisdic- 
tion over grandparents’ visitation petitions, the 
supreme court of Tennessee was constrained to 
conclude that the juvenile court did not have 
jurisdiction to grant grandparents’ visitation 
pursuant to T.C.A. § 37-1-104(f). Smallwood v. 
Mann, 205 S.W.3d 358, 2006 Tenn. LEXIS 994 
(Tenn. 2006). 

Whether the legislature intended for all 
grandparent visitation petitions, including 
those pertaining to children whose parents 
were never married, to be filed in circuit or 
chancery court is unclear. Smallwood v. Mann, 
205 S.W.3d 358, 2006 Tenn. LEXIS 994 (Tenn. 
2006). 


8. Transfer of Visitation. 

There was simply no statutory authority for 
allowing a non-custodial parent to transfer or 
assign his or her visitation rights to the grand- 
parents. Smallwood v. Mann, 205 S.W.3d 358, 
2006 Tenn. LEXIS 994 (Tenn. 2006). 


9. Res Judicata. 
Grandmother’s second petition for visitation, 
filed after her prior petition was denied, was 
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barred by res judicata, as she did not allege new 
facts, and the intervening change in the burden 
of persuasion in the grandparent visitation 
statute, T.C.A. § 36-6-306, did not provide an 
exception to the operation of res judicata that 
entitled her to relitigate the same dispute. 
Jackson v. Smith, 387 S.W.3d 486, 2012 Tenn. 
LEXIS 812 (Tenn. Nov. 16, 2012). 


10. Visitation Not Opposed. 

Grandmother’s claim that the juvenile court 
violated her rights by not granting her visita- 
tion with the child lacked merit, as she failed to 
prove that the mother denied her visitation; the 
grandmother admitted that the mother had 
allowed her to visit with the child in Chatta- 
nooga, but what she really wanted was more 
visitation and for the visitation to occur in 
Utah. However, the statute could not be used by 
grandparents who thought they were entitled 
to more or different visitation in the absence of 
a finding that the parent opposed visitation. In 
re Cassi J.. — S.W.3d —, 2020 Tenn. App. 
LEXIS 258 (Tenn. Ct. App. June 2, 2020). 
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Because of the absence of proof that a child’s 
mother opposed or severely reduced the visita- 
tion by the child’s paternal grandparent, it was 
inappropriate for the grandparent to be 
awarded visitation with the child. Morisch v. 
Maenner, — S.W.3d —, 2021 Tenn. App. LEXIS 
113 (Tenn. Ct. App. Mar. 23, 2021). 


11. Review. 

Trial court did not err by determining the 
maternal grandmother was not entitled to 
grandparent visitation because there was 
ample evidence that the grandmother was a 
negative influence on the child and caused the 
child to feel torn between her two grandmoth- 
ers. This, in turn, affected the child’s behavior 
at home and school, and the grandmother’s 
actions evinced a hostility towards the paternal 
grandparents and an unwillingness to foster a 
close relationship between them and the Child. 
In re Alexis S., — S.W.3d —, 2019 Tenn. App. 
LEXIS 526 (Tenn. Ct. App. Oct. 29, 2019). 


36-6-307. Determination of best interests of child for grandparent 


visitations. 


In determining the best interests of the child under § 36-6-306, the court 
shall consider all pertinent matters, including, but not necessarily limited to, 


the following: 


(1) The length and quality of the prior relationship between the child and 
the grandparent and the role performed by the grandparent; 

(2) The existing emotional ties of the child to the grandparent; 

(3) The preference of the child if the child is determined to be of sufficient 


maturity to express a preference; 


(4) The effect of hostility between the grandparent and the parent of the 
child manifested before the child, and the willingness of the grandparent, 
except in case of abuse, to encourage a close relationship between the child 
and the parent or parents, or guardian or guardians of the child; 

(5) The good faith of the grandparent in filing the petition; 

(6) If the parents are divorced or separated, the time-sharing arrange- 
ment that exists between the parents with respect to the child; 

(7) If one (1) parent is deceased or missing, the fact that the grandparents 
requesting visitation are the parents of the deceased or missing person; 

(8) Any unreasonable deprivation of the grandparent’s opportunity to 
visit with the child by the child’s parents or guardian, including denying 
visitation of the minor child to the grandparent for a period exceeding ninety 


(90) days; 


(9) Whether the grandparent is seeking to maintain a significant existing 


relationship with the child; 


(10) Whether awarding grandparent visitation would interfere with the 


parent-child relationship; and 


(11) Any court finding that the child’s parent or guardian is unfit. 
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History. 
Acts 1997, ch. 508, § 2; 2000, ch. 891, § 2; 
2011, ch. 500, § 1. 


Compiler’s Notes. 
Acts 1997, ch. 508, § 4 provides that this 
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section shall apply to any petition for visitation 
rights filed on or after July 23, 1997. 


NOTES TO DECISIONS 


Analysis 


1. Visitation. 
2. Best Interests Analysis. 


1. Visitation. 

Trial court properly considered the factors 
pursuant to T.C.A. § 36-6-307 in determining 
that it was in a child’s best interest to allow 
visitation with her maternal grandparents af- 
ter the paternal grandparents’ adoption peti- 
tion was granted, as the child had a close bond 
with the maternal grandparents, she had re- 
sided with them for a lengthy period, and a 
cessation of that relationship would pose a 
detrimental effect upon her. In re Sidney J., 313 
S.W.3d 772, 2010 Tenn. LEXIS 433 (Tenn. May 
10, 2010). 

Definition of grandparent under T.C.A. § 36- 
6-306(e) includes two categories that do not 
require proof of a biological relationship with 
the child. Lovlace v. Copley, 418 $.W.3d 1, 2013 
Tenn. LEXIS 718 (Tenn. Sept. 6, 2013). 

Appellate court erred by reversing a judg- 
ment granting a set of grandparents visitation 
because they had standing to bring suit as they 
met the definition of a grandparent under 
T.C.A. § 36-6-306(e) and the adoption of the 
child did not extinguish their previously 
granted visitation rights. Lovlace v. Copley, 418 
S.W.3d 1, 2013 Tenn. LEXIS 718 (Tenn. Sept. 6, 
2013). 

Adoption Statute, T.C.A. § 36-1-121(f), and 


the Grandparent Visitation Statute, T.C.A. 
§ 36-6-306(d), do not conflict as the Grandpar- 
ent Visitation Statute is more specific and 
clearly and unambiguously carves out a nar- 
row, limited exception, in the case of grandpar- 
ent visitation and stepparent adoption, to the 
more general rule stated in the Adoption Stat- 
ute. Lovlace v. Copley, 418 S.W.3d 1, 2013 Tenn. 
LEXIS 718 (Tenn. Sept. 6, 2013). 

Once grandparents have obtained court-or- 
dered visitation, the presumption of superior 
parental rights does not apply in proceedings to 
modify or terminate grandparent visitation. 
Lovlace v. Copley, 418 S.W.3d 1, 2013 Tenn. 
LEXIS 718 (Tenn. Sept. 6, 2013). 

Because of the absence of proof that a child’s 
mother opposed or severely reduced the visita- 
tion by the child’s paternal grandparent, it was 
inappropriate for the grandparent to be 
awarded visitation with the child. Morisch v. 
Maenner, — S.W.3d —, 2021 Tenn. App. LEXIS 
113 (Tenn. Ct. App. Mar. 23, 2021). 


2. Best Interests Analysis. 

As the determination of the best interests of 
the children in a parental termination proceed- 
ing required consideration of a different set of 
factors than those that were considered in a 
prior custody and grandparent visitation pro- 
ceeding, the doctrine of collateral estoppel was 
inapplicable because the issues in the two cases 
were not identical. In re B. W., 397 S.W.3d 105, 
2013 Tenn. LEXIS 199 (Tenn. Feb. 21, 2013). 


PART 4 
PARENTING PLANS 


36-6-401. Findings. 


(a) Parents have the responsibility to make decisions and perform other 
parental duties necessary for the care and growth of their minor children. In 
any proceeding between parents under this chapter, the best interests of the 
child shall be the standard by which the court determines and allocates the 
parties’ parental responsibilities. The general assembly recognizes the detri- 
mental effect of divorce on many children and that divorce, by its nature, 
means that neither parent will have the same access to the child as would have 
been possible had they been able to maintain an intact family. The general 
assembly finds the need for stability and consistency in children’s lives. The 
general assembly also has an interest in educating parents concerning the 
impact of divorce on children. The general assembly recognizes the fundamen- 
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tal importance of the parent-child relationship to the welfare of the child, and 
the relationship between the child and each parent should be fostered unless 
inconsistent with the child’s best interests. The best interests of the child are 
served by a parenting arrangement that best maintains a child’s emotional 
growth, health and stability, and physical care. 

(b) The general assembly finds that mothers and fathers in families are the 
backbone of this state and this nation. They teach children right from wrong, 
respect for others, and the value of working hard to make a good life for 
themselves and for their future families. Most children do best when they 
receive the emotional and financial support of both parents. The general 
assembly finds that a different approach to dispute resolution in child custody 


and visitation matters is useful. 


History. 
Acts 1997, ch. 557, § 1; 1998, ch. 1098, §§ 71, 
74; 2000, ch. 889, § 1. 


Compiler’s Notes. 

Acts 1997, ch. 557, § 3 further provided that 
this part shall apply to each action or petition 
for modification filed on or after July 1, 1997. 


Law Reviews. 

For the Children’s Sake: How the New Par- 
enting Plan Will Work (Hon. Don R. Ash), 36 
No. 9 Tenn. B.J. 12 (2000). . 


Solomon’s New Sword: Tennessee’s Parent- 
ing Plan, The Roles of Attorneys, and the Care 
Perspective (Wesley Mack Bryant), 70 Tenn. L. 
Rev. 221 (2002). 


Attorney General Opinions. 

The Parenting Plan Act, § 36-6-401 et seq., 
does not apply to any matter subject to the 
concurrent jurisdiction of the juvenile court, 
OAG 01-028, 2001 Tenn. AG LEXIS 28 
(2/27/01). 


NOTES TO DECISIONS 


Analysis 


1. Factors. 
2. Best Interests Analysis. 


1. Factors. 

Court did not err in awarding primary custo- 
dial care to a father where he admitted his 
shortcomings and had been actively seeking 
outside assistance to improve his parenting 
skills, the separation of two siblings was in 
their best interests as one sibling exhibited 
aggressive behavior towards the other, and the 
parenting plan allowed for the children to 
spend every weekend together and granted 
both parents liberal visitation rights. Shofner v. 
Shofner, 181 S.W.3d 708, 2004 Tenn. App. 
LEXIS 865 (Tenn. Ct. App. 2004), rehearing 
denied, 181 S.W.3d 703, 2005 Tenn. App. LEXIS 
854 (Tenn. Ct. App. 2005), appeal denied, 
Shofner v. Kalisz, — S.W.38d —, 2005 Tenn. 
LEXIS 948 (Tenn. Oct. 24, 2005). 

Trial court erred in adopting a mother’s pro- 
posed permanent parenting plan because the 
trial court focused almost entirely on the fa- 
ther’s alleged need for the companionship of the 
child, rather than the issue of whether the 
child’s best interests were furthered by enroll- 


ing her in preschool, T.C.A. §§ 36-6-401 and 
36-6-404(b); there was no basis for the trial 
court to restrict the father’s parenting time so 
as to accommodate preschool. Rountree v. 
Rountree, 369 S.W.3d 122, 2012 Tenn. App. 
LEXIS 69 (Tenn. Ct. App. Feb. 1, 2012), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 355 
(Tenn. May 16, 2012). 


2. Best Interests Analysis. 

It was in the children’s best interests for the 
father to be the primary residential parent 
because the mother was livid with the father 
for notifying the police about the maternal 
grandfather’s sexual abuse of the daughter; the 
daughter was receiving the necessary counsel- 
ing while in the father’s care; the mother did 
not initially report the sexual abuse after the 
daughter made the disclosure, and she waited 
some time before considering counseling for the 
daughter; and the mother had shown an un- 
willingness or inability to encourage a continu- 
ing relationship between the children and the 
father, but the father ensured that the children 
had telephone contact with the mother. Gillam 
v. Ballew, — S.W.3d —, 2020 Tenn. App. LEXIS 
229 (Tenn. Ct. App. May 21, 2020). 
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36-6-402. Part definitions. 


As used in this part, unless the context requires otherwise: 

(1) “Dispute resolution” means the mediation process or alternative 
dispute resolution process in accordance with Tennessee Supreme Court 
Rule 31 unless the parties agree otherwise. For the purposes of this part, 
such process may include: mediation, the neutral party to be chosen by the 
parties or the court; arbitration, the neutral party to be chosen by the parties 
or the court; or a mandatory settlement conference presided over by the 
court or a special master; 

(2) “Parenting responsibilities” means those aspects of the parent-child 
relationship in which the parent makes decisions and performs duties 
necessary for the care and growth of the child. “Parenting responsibilities,” 
the establishment of which is the objective of a permanent parenting plan, 
include: 

(A) Providing for the child’s emotional care and stability, including 
maintaining a loving, stable, consistent, and nurturing relationship with 
the child and supervising the child to encourage and protect emotional, 
intellectual, moral, and spiritual development; 

(B) Providing for the child’s physical care, including attending to the 
daily needs of the child, such as feeding, clothing, physical care, and 
grooming, supervision, health care, and day care, and engaging in other 
activities that are appropriate to the developmental level of the child and 
that are within the social and economic circumstances of the particular 
family; 

(C) Providing encouragement and protection of the child’s intellectual 
and moral development, including attending to adequate education for the 
child, including remedial or other education essential to the best interests 
of the child; 

(D) Assisting the child in developing and maintaining appropriate 
interpersonal relationships; 

(KE) Exercising appropriate judgment regarding the child’s welfare, 
consistent with the child’s developmental level and the family’s social and 
economic circumstances; and 

(F) Providing any financial security and support of the child in addition 
to child support obligations; 

(3) “Permanent parenting plan” means a written plan for the parenting 
and best interests of the child, including the allocation of parenting respon- 
sibilities and the establishment of a residential schedule, as well as an 
award of child support consistent with chapter 5 of this title; 

(4) “Primary residential parent” means the parent with whom the child 
resides more than fifty percent (50%) of the time; 

(5) “Residential schedule” is the schedule of when the child is in each 
parent’s physical care, and the residential schedule must designate a 
primary residential parent when the child is scheduled to reside with one (1) 
parent more than fifty percent (50%) of the time; in addition, the residential 
schedule must designate in which parent’s home each minor child shall 
reside on given days of the year, including provisions for holidays, birthdays 
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of family members, vacations, and other special occasions, consistent with 
the criteria of this part; provided, that nothing contained herein modifies 


any provision of § 36-6-108; and 


(6) “Temporary parenting plan” means a plan for the temporary parenting 
and the best interests of the child, including the establishment of a 
temporary residential schedule, and the establishment of temporary finan- 
cial support designed to maintain the financial status quo to the extent 
possible, consistent with chapter 5 of this title, and the guidelines thereun- 


der. 


History. 
Acts 1997, ch. 557, § 1; 2000, ch. 889, § 1; 
2019, ch. 83, § 1. 


NOTES TO DECISIONS 


Analysis 


Construction. 

Primary Residential Parent. 
Split Custody. 

Modification. 

Best Interests Analysis. 


oe cites Sage a 


. Construction. 

Tennessee’s statutes require both a residen- 
tial schedule, T.C.A. § 36-6-404(b), and the 
designation of a primary residential parent, 
T.C.A. § 36-6-402(5). The Tennessee child sup- 
port guidelines contemplate that child support 
may be awarded only to the primary residential 
parent; thus, the court of appeals erred where it 
divided child custody between the parties 
equally, and ordered the father to pay child 
support, but did not designate a primary resi- 
dential parent. Hopkins v. Hopkins, 152 S.W.3d 
447, 2004 Tenn. LEXIS 830 (Tenn. 2004), re- 
hearing denied, — S.W.3d —, 2004 Tenn. 
LEXIS 1065 (Tenn. Dec. 2, 2004). 


2. Primary Residential Parent. 

Tennessee’s statutes require both a residen- 
tial schedule, T.C.A. § 36-6-404(b), and the 
designation of a primary residential parent, 
T.C.A. § 36-6-402(5). The Tennessee child sup- 
port guidelines contemplate that child support 
may be awarded only to the primary residential 
parent; thus, the court of appeals erred where it 
divided child custody between the parties 
equally, and ordered the father to pay child 
support, but did not designate a primary resi- 
dential parent. Hopkins v. Hopkins, 152 S.W.3d 
447, 2004 Tenn. LEXIS 830 (Tenn. 2004), re- 
hearing denied, — S.W.3d —, 2004 Tenn. 
LEXIS 1065 (Tenn. Dec. 2, 2004). 

Trial court did not abuse its discretion in 
formulating a parenting plan where it con- 
ducted a thorough and unbiased assessment of 
the evidence, its findings were supported by the 
evidence, and it weighed the appropriate fac- 
tors in concluding that the children should be 


with the wife during the school year. Sullivan v. 
Sullivan, — S.W.3d —, 2019 Tenn. App. LEXIS 
492 (Tenn. Ct. App. Oct. 4, 2019). 

Juvenile court erred in designating a father 
as the primary residential parent and in adopt- 
ing his proposed parenting plan because, al- 
though the court was concerned with the child’s 
injuries while in the mother’s care, it failed to 
consider her performance of the majority of the 
parenting responsibilities, her status as the 
primary caregiver, the importance of continuity 
in the child’s life, and the length of time in 
which he had lived in a stable, satisfactory 
environment where the mother sought medical 
treatment when necessary, expressed remorse, 
and the parties had shared co-parenting time 
since the child’s birth without major incident. 
Deaton v. Williams, — S.W.3d —, 2020 Tenn. 
App. LEXIS 73 (Tenn. Ct. App. Feb. 21, 2020). 

It was in the children’s best interests for the 
father to be the primary residential parent — 
because the mother was livid with the father 
for notifying the police about the maternal 
grandfather’s sexual abuse of the daughter; the 
daughter was receiving the necessary counsel- 
ing while in the father’s care; the mother did 
not initially report the sexual abuse after the 
daughter made the disclosure, and she waited 
some time before considering counseling for the 
daughter; and the mother had shown an un- 
willingness or inability to encourage a continu- 
ing relationship between the children and the 
father, but the father ensured that the children 
had telephone contact with the mother. Gillam 
v. Ballew, — S.W.3d —, 2020 Tenn. App. LEXIS 
229 (Tenn. Ct. App. May 21, 2020). 

Ex-wife was properly designated the primary 
residential parent, despite the fact that the 
children would have to change schools, because, 
for most of the marriage, the ex-husband spent 
only 30-40% of each year at home as he toured 
heavily with his band and for his songwriting 
career; the wife had been the primary caregiver 
for the children since they were born; she took 
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them to almost all of their medical appoint- 
ments; she took them to and from their extra- 
curricular activities and procured the neces- 
sary equipment for those activities; she 
participated at the children’s school; and, al- 
though the husband began spending more time 
at home, he still spent about 50% of the year 
traveling, and his travel schedule often 
changed with little notice. Griffin v. Griffin, — 
S.W.3d —, 2020 Tenn. App. LEXIS 371 (Tenn. 
Ct. App. Aug. 19, 2020). 

In light of the evidence in the record of a 
husband’s abusive behavior and lack of concern 
for the financial, emotional, and physical safety 
of the children and the wife, there was no abuse 
of discretion in the trial court’s decision to 
include the language in the parenting plan 
ordering that the husband would have no 
physical contact or video calls or to give out his 
children’s contact information. Sekik v. Abdel- 
nabi, — S.W.3d —, 2020 Tenn. App. LEXIS 516 
(Tenn. Ct. App. Nov. 18, 2020), vacated, — 
S.W.3d —, 2021 Tenn. App. LEXIS 11 (Tenn. Ct. 
App. Jan. 12, 2021), substituted opinion, — 
_8.W.3d —, 2021 Tenn. App. LEXIS 10 (Tenn. Ct. 
App. Jan. 13, 2021). 


3. Split Custody. 

Court erred by awarding joint child custody 
because it was undisputed that the husband’s 
psychological problems negatively impacted 
the child, the husband sometimes physically hit 
the wife in the presence of the child, the court’s 
opinion failed to follow the statutory impera- 
tive to prioritize the best interest of the child 
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ahead of the parents’ interests, and it effec- 
tively rejected, without adequate evidentiary 
support for doing so, the duly submitted report 
of the court’s own expert; there was consider- 
able evidence of a stronger relationship be- 
tween the wife and the child than between the 
husband and the child. Burden v. Burden, 250 
S.W.3d 899, 2007 Tenn. App. LEXIS 611 (Tenn. 
Ct. App. Sept. 26, 2007), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 133 (Tenn. Feb. 
25, 2008). 


4. Modification. 

After the parties’ divorce, the mother was 
named primary residential custodian and she 
was spending a greater amount of time with the 
child; the court allowed her to relocate to Cali- 
fornia with the child, and the relocation had a 
reasonable purpose and would not result in 
specific and serious harm to the child. Kawatra 
v. Kawatra, 182 S.W.3d 800, 2005 Tenn. LEXIS 
1052 (Tenn. 2005). 


5. Best Interests Analysis. 

Residential parenting plan was affirmed as 
there was no error of law in the trial court’s 
application of the best interest factors; while 
the father challenged the trial court’s weighing 
of the factors relative to the fact that he did not 
learn he was the father of the child until she 
was 18 months old and his efforts to see the 
child had been frustrated by the mother, the 
record showed the father’s concerns were con- 
sidered and given substantial weight. In re 
Khrystchan D., — S.W.3d —, 2020 Tenn. App. 
LEXIS 297 (Tenn. Ct. App. June 26, 2020). 


36-6-403. Temporary parenting plan. 


Except as may be specifically provided otherwise herein, a temporary 
parenting plan shall be incorporated in any temporary order of the court in 
actions for absolute divorce, legal separation, annulment, or separate mainte- 
nance involving a minor child. A temporary parenting plan shall comply with 
those provisions for a permanent parenting plan under § 36-6-404(a) that are 
applicable for the time frame and shall include a residential schedule as 
described in § 36-6-404(b). The court shall approve a temporary parenting 
plan as follows: 

(1) If the parties can agree to a temporary parenting plan, no written 
temporary parenting plan is required to be entered; or 

(2) If the parties cannot agree to a temporary parenting plan, either or 
both parties may request the court to order dispute resolution. The court 
may immediately order the parties to participate in dispute resolution to 
establish a temporary parenting plan unless one (1) of the restrictions in 

§ 36-6-406(a) exists. If dispute resolution is not available, either party may 

request and the court may order an expedited hearing to establish a 

temporary parenting plan. In either mediation or in a hearing before the 

court each party shall submit a proposed temporary parenting plan and a 

verified statement of income as defined by chapter 5 of this title, and a 

verified statement that the plan is proposed in good faith and is in the best 
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interest of the child. If only one (1) party files a proposed temporary 
parenting plan in compliance with this section, that party may petition the 
court for an order adopting that party’s plan by default, upon a finding by the 
court that the plan is in the child’s best interest. In determining whether the 
proposed temporary parenting plan serves the best interests of the child, the 
court shall be governed by the allocation of residential time and support 
obligations contained in the child support guidelines and related provisions 
in chapter 5 of this title. 


History. Attorney General Opinions. 
Acts 1997, ch. 557, § 1; T.C.A., § 36-6-407; A court may not order dispute resolution 
Acts 2000, ch. 889, § 1. pursuant to T.C.A. § 36-6-403(a)(2) unless the 


‘Day. circumstances allow the court to waive the 
Compiler’s Notes. 


ducation seminar requirement, OAG 00-178 
Acts 2000, ch. 889, § 1, effective January 1, © , , 
2001, renumbered former § 36-6-403 as pres- 2000 Tenn. AG LEXIS 181 (11/20/00). 


ent § 36-6-411 and former § 36-6-407 as this 
section. 


36-6-404. Permanent parenting plan. 


(a) Any final decree or decree of modification in an action for absolute 
divorce, legal separation, annulment, or separate maintenance involving a 
minor child shall incorporate a permanent parenting plan; provided, however, 
that this part shall be inapplicable to parties who were divorced prior to July 
1, 1997, and thereafter return to court to enter an agreed order modifying 
terms of the previous court order. A permanent parenting plan shall: 

(1) Provide for the child’s changing needs as the child grows and matures, 
in a way that minimizes the need for further modifications to the permanent 
parenting plan; 

(2) Establish the authority and responsibilities of each parent with 
respect to the child, consistent with the criteria in this part; 

(3) Minimize the child’s exposure to harmful parental conflict; 

(4) Provide for a process for dispute resolution, before court action, unless 
precluded or limited by § 36-6-406; provided, that state agency cases are 
excluded from the requirement of dispute resolution as to any child support 
issue involved. In the process for dispute resolution: 

(A) Preference shall be given to carrying out the parenting plan; 

(B) The parents shall use the designated process to resolve disputes 
relating to the implementation of the plan; 

(C) A written record shall be prepared of any agreement reached in 
mediation, arbitration, or settlement conference and shall be provided to 
each party to be drafted into a consent order of modification; 

(D) If the court finds that a parent willfully failed to appear at a 
scheduled dispute resolution process without good reason, the court may, 
upon motion, award attorney fees and financial sanctions to the prevailing 
parent; 

(E) This subsection (a) shall be set forth in the decree; and 

(F) Nothing in this part shall preclude court action, if required to 
protect the welfare of the child or a party; 

(5) Allocate decision-making authority to one (1) or both parties regarding 
the child’s education, health care, extracurricular activities, and religious 
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upbringing. The parties may incorporate an agreement related to the care 
and growth of the child in these specified areas, or in other areas, into their 
plan, consistent with the criteria in this part. Regardless of the allocation of 
decision making in the parenting plan, the parties may agree that either 
parent may make emergency decisions affecting the health or safety of the 
child; 

(6) Provide that each parent may make the day-to-day decisions regard- 
ing the care of the child while the child is residing with that parent; 

(7) Provide that when mutual decision making is designated but cannot 
be achieved, the parties shall make a good-faith effort to resolve the issue 
through the appropriate dispute resolution process, subject to the exception 
set forth in subdivision (a)(4)(F); 

(8) Require the obligor to report annually on a date certain to the obligee, 
and the department of human services or its contractor in Title IV-D cases, 
on a form provided by the court, the obligor’s income as defined by the child 
support guidelines and related provisions contained in chapter 5 of this title; 
and 

(9) Specify that if the driver license of a parent is currently expired, 
canceled, suspended or revoked or if the parent does not possess a valid 
driver license for any other reason, the parent shall make acceptable 
transportation arrangements as may be necessary to protect and ensure the 
health, safety and welfare of the child when such child is in the custody of 
such parent. 

(b) Any permanent parenting plan shall include a residential schedule as 
defined in § 36-6-402. The court shall make residential provisions for each 
child, consistent with the child’s developmental level and the family’s social 
and economic circumstances, which encourage each parent to maintain a 
loving, stable, and nurturing relationship with the child. The child’s residen- 
tial schedule shall be consistent with this part. If the limitations of § 36-6-406 
are not dispositive of the child’s residential schedule, the court shall consider 
the factors found in § 36-6-106(a)(1)—(15). 

(c) The court shall approve a permanent parenting plan as follows: 

(1) Upon agreement of the parties: 

(A) With the entry of a final decree or judgment; or 
(B) With a consent order to modify a final decree or judgment involving 

a minor child; 

(2) If the parties cannot reach agreement on a permanent parenting plan, 
upon the motion of either party, or upon its own motion, the court may order 
appropriate dispute resolution proceedings pursuant to Tennessee Rules of 
the Supreme Court, Rule 31, to determine a permanent parenting plan; or 

(3) If the parties have not reached agreement on a permanent parenting 
plan on or before forty-five (45) days before the date set for trial, each party 
shall file and serve a proposed permanent parenting plan, even though the 
parties may continue to mediate or negotiate. Failure to comply by a party 
may result in the court’s adoption of the plan filed by the opposing party if 
the court finds such plan to be in the best interests of the child. In 
determining whether the proposed plan is in the best interests of the child, 
the court may consider the allocation of residential time and support 
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obligations contained in the child support guidelines and related provisions 
contained in chapter 5 of this title. Each parent submitting a proposed 
permanent parenting plan shall attach a verified statement of income 
pursuant to the child support guidelines and related provisions contained in 
chapter 5 of this title, and a verified statement that the plan is proposed in 
good faith and is in the best interest of the child. 

(d) The administrative office of the courts shall develop a “parenting plan” 
form that shall be used consistently by each court within the state that 
approves parenting plans pursuant to § 36-6-403 or this section on and after 
July 1, 2005. The administrative office of the courts shall be responsible for 
distributing such form for the use of those courts no later than June 1, 2005. 
The administrative office of the courts shall be responsible for updating such 
form as it deems necessary, in consultation with the Tennessee family law 
commission, the domestic relations committee of the Tennessee judicial con- 


ference, and other knowledgeable persons. 


History. 

Acts 1997, ch. 557, § 1; T.C.A., § 36-6-410; 
Acts 2000, ch. 889, § 1; 2002, ch. 677, § 1; 
20038, ch. 243, § 1; 2004, ch. 864, § 1; 2005, ch. 
12759 As 2OT4 chy. 617) $ 4. 


Compiler’s Notes. 

Acts 2000, ch. 889, § 1, effective January 1, 
2001, renumbered former § 36-6-404 as pres- 
ent § 36-6-412 and former § 36-6-410 as this 
section. 

Acts 2004, ch. 864, § 2 provided for the 
repeal of former subsection (d) effective June 
30, 2005. 


Title IV-D of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 651 
et seq. 

For the Preamble to the act concerning do- 
mestic relations, please refer to Acts 2014, ch. 
617. 


Law Reviews. 

Family Matters: Modification of Permanent 
Parenting Plans In Tennessee, 49 Tenn. B.J. 27 
(2018). 


NOTES TO DECISIONS 


Analysis 


Factors. 

Modification. 

Primary Residential Parent. 
Permanent Parenting Plan. 
Best Interest of the Child. 

. Illustrative Cases. 
Findings. 


ee ee 


. Factors. 

Court did not err in awarding primary custo- 
dial care to a father where he admitted his 
shortcomings and had been actively seeking 
outside assistance to improve his parenting 
skills, the separation of two siblings was in 
their best interests as one sibling exhibited 
aggressive behavior towards the other, and the 
parenting plan allowed for the children to 
spend every weekend together and granted 
both parents liberal visitation rights. Shofner v. 
Shofner, 181 S.W.3d 703, 2004 Tenn. App. 
LEXIS 865 (Tenn. Ct. App. 2004), rehearing 
denied, 181 S.W.3d 703, 2005 Tenn. App. LEXIS 
854 (Tenn. Ct. App. 2005), appeal denied, 
Shofner v. Kalisz, — S.W.38d —, 2005 Tenn. 
LEXIS 943 (Tenn. Oct. 24, 2005). 


Court erred by awarding joint child custody 
because it was undisputed that the husband’s 
psychological problems negatively impacted 
the child, the husband sometimes physically hit 
the wife in the presence of the child, the court’s 
opinion failed to follow the statutory impera- 
tive to prioritize the best interest of the child 
ahead of the parents’ interests, and it effec- 
tively rejected, without adequate evidentiary 
support for doing so, the duly submitted report 
of the court’s own expert; there was consider- 
able evidence of a stronger relationship be- 
tween the wife and the child than between the 
husband and the child. Burden v. Burden, 250 
S.W.3d 899, 2007 Tenn. App. LEXIS 611 (Tenn. 
Ct. App. Sept. 26, 2007), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 133 (Tenn. Feb. 
25, 2008). 

Trial court did not abuse its discretion by 
determining that a permanent parenting plan, 
which did not award a father any parenting 
time and conditioned any future parenting time 
on recommendations by the children’s thera- 
pists, was in the children’s best interests be- 
cause there was sufficient evidence of the fa- 
ther’s pattern of emotional abuse of the 
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children, T.C.A. §§ 36-6-106(a), 36-6-404, 36-6- 
406(a)(2); the father had a history of becoming 
verbally and physically aggressive with the 
children. Beyer v. Beyer, 428 S.W.3d 59, 2013 
Tenn. App. LEXIS 229 (Tenn. Ct. App. Apr. 5, 
2013), appeal denied, — S.W.3d —, 2013 Tenn. 
LEXIS 827 (Tenn. Oct. 16, 20138). 


2. Modification. 

Trial court properly found that modification 
of the residential parenting schedule to in- 
crease the father’s time with the children from 
85 days to 143 days was in the children’s best 
interest. The trial court preserved, to the extent 
possible, the original residential parenting 
schedule, and it also structured the schedule so 
that it reflected the way the father and the 
mother had already been cooperating with each 
other to afford the father additional time. Arm- 
brister v. Armbrister, 414 S.W.3d 685, 2013 
Tenn. LEXIS 782 (Tenn. Oct. 21, 2013). 

Denial of a father’s petition to modify a 
permanent parenting plan was appropriate be- 
cause the only change alleged by the father was 
that the father’s attitude toward the mother 
had not affected the parties’ child as originally 
suspected by the trial court. The record belied 
any such assertion as evidenced by the father’s 
repeated filings and general contempt toward 
the mother and as reflected by the child’s exhi- 
bition of signs of distress resulting from the 
parents’ inability to work together. Barmmer v. 
Staininger, — S.W.3d —, 2019 Tenn. App. 
LEXIS 400 (Tenn. Ct. App. Aug. 19, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
25 (Tenn. Jan. 16, 2020). 


3. Primary Residential Parent. 

Tennessee’s statutes require both a residen- 
tial schedule, T.C.A. § 36-6-404(b), and the 
designation of a primary residential parent, 
T.C.A. § 36-6-402(5). The Tennessee child sup- 
port guidelines contemplate that child support 
may be awarded only to the primary residential 
parent; thus, the court of appeals erred where it 
divided child custody between the parties 
equally, and ordered the father to pay child 
support, but did not designate a primary resi- 
dential parent. Hopkins v. Hopkins, 152 S.W.3d 
447, 2004 Tenn. LEXIS 830 (Tenn. 2004), re- 
hearing denied, — S.W3d —, 2004 Tenn. 
LEXIS 1065 (Tenn. Dec. 2, 2004). 

Trial court abused its discretion in making a 
husband the primary residential parent with 
final decision-making authority and in setting 
the parenting schedule on a 50/50 alternating 
week schedule. In considering the factors in 
T.C.A. § 36-6-404(b)(6) (see now T.C.A. § 36-6- 
106(a)), the trial court erred in not assigning 
significant weight to the wife’s role as primary 
caregiver to the children throughout the course 
of the parties’ marriage, in not considering the 
fact that the award of primary residential sta- 
tus to the husband had the undesirable effect of 
making the grandfather a de facto parent for 
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several hours every other week when the wife 
was available to care for the children, and in 
not considering the husband’s wrongdoing and 
his continued denial of wrongdoing. K.B.J. v. 
T.J., 359 S.W.3d 608, 2011 Tenn. App. LEXIS 
474 (Tenn. Ct. App. Aug. 26, 2011), appeal 
denied, — S.W.3d —, 2011 Tenn. LEXIS 1166 
(Tenn. Dec. 14, 2011). 

Designation of the wife as the primary resi- 
dential parent of the parties’ two minor chil- 
dren was proper because of the husband’s pro- 
longed abuse of the wife and because the 
daughter alleged abuse against her and there 
was also evidence that the husband failed to 
ensure that the son received his medication for 
a life-threatening medical condition. Mayfield 
v. Mayfield, — S.W.3d —, 2012 Tenn. App. 
LEXIS 40 (Tenn. Ct. App. Jan. 17, 2012), affdin 
part, rev'd in part, 395 S.W.3d 108, 2012 Tenn. 
LEXIS 876 (Tenn. Dec. 3, 2012). 

Trial court did not abuse its discretion in 
formulating a parenting plan where it con- 
ducted a thorough and unbiased assessment of 
the evidence, its findings were supported by the 
evidence, and it weighed the appropriate fac- 
tors in concluding that the children should be 
with the wife during the school year. Sullivan v. 
Sullivan, — S.W.3d —, 2019 Tenn. App. LEXIS 
492 (Tenn. Ct. App. Oct. 4, 2019). 

E:x-wife was properly designated the primary 
residential parent, despite the fact that the 
children would have to change schools, because, 
for most of the marriage, the ex-husband spent 
only 30-40% of each year at home as he toured 
heavily with his band and for his songwriting 
career; the wife had been the primary caregiver 
for the children since they were born; she took 
them to almost all of their medical appoint- 
ments; she took them to and from their extra- 
curricular activities and procured the neces- 
sary equipment for those activities; she 
participated at the children’s school; and, al- 
though the husband began spending more time 
at home, he still spent about 50% of the year 
traveling, and his travel schedule often 
changed with little notice. Griffin v. Griffin, — 
S.W.3d —, 2020 Tenn. App. LEXIS 371 (Tenn. 
Ct. App. Aug. 19, 2020). 


4, Permanent Parenting Plan. 

Trial court erred in adopting a mother’s pro- 
posed permanent parenting plan because the 
trial court focused almost entirely on the fa- 
ther’s alleged need for the companionship of the 
child, rather than the issue of whether the 
child’s best interests were furthered by enroll- 
ing her in preschool, T.C.A. §§ 36-6-401 and 
36-6-404(b); there was no basis for the trial 
court to restrict the father’s parenting time so 
as to accommodate preschool. Rountree v. 
Rountree, 369 S.W.3d 122, 2012 Tenn. App. 
LEXIS 69 (Tenn. Ct. App. Feb. 1, 2012), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 355 
(Tenn. May 16, 2012). 
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In light of the evidence in the record of a 
husband’s abusive behavior and lack of concern 
for the financial, emotional, and physical safety 
of the children and the wife, there was no abuse 
of discretion in the trial court’s decision to 
include the language in the parenting plan 
ordering that the husband would have no 
physical contact or video calls or to give out his 
children’s contact information. Sekik v. Abdel- 
nabi, — S.W.3d —, 2020 Tenn. App. LEXIS 516 
(Tenn. Ct. App. Nov. 18, 2020), vacated, — 
S.W.3d —, 2021 Tenn. App. LEXIS 11 (Tenn. Ct. 
App. Jan. 12, 2021), substituted opinion, — 
S.W.3d —, 2021 Tenn. App. LEXIS 10 (Tenn. Ct. 
App. Jan. 18, 2021). 

Trial court did not abuse its discretion in 
determining a permanent parenting plan that 
designated the mother as the primary residen- 
tial parent and allowed the mother to relocate 
to Mississippi because the mother’s relocation 
to Mississippi was in the children’s best inter- 
ests as the mother had been the children’s 
primary caregiver and the mother’s potential 
rearing of the children in Mississippi came with 
greater employment prospects and the opportu- 
nity for the children to be around the mother’s 
family and a larger support system. Lindsley v. 
Lindsley, — S.W.3d —, 2020 Tenn. App. LEXIS 
542 (Tenn. Ct. App. Nov. 30, 2020). 

In light of the evidence in the record of the 
husband’s abusive behavior and lack of concern 
for the financial, emotional, and physical safety 
of the children and the wife, there was no abuse 
of discretion in the court’s decision to include in 
the parenting plan an order that the husband 
was to have no physical contact or video calls or 
to give out his children’s contact information. 
Sekik v. Abdelnabi, — S.W.3d —, 2021 Tenn. 
App. LEXIS 10 (Tenn. Ct. App. Jan. 13, 2021). 


5. Best Interest of the Child. 

It was in the children’s best interests for the 
father to be the primary residential parent 
because the mother was livid with the father 
for notifying the police about the maternal 
grandfather’s sexual abuse of the daughter; the 
daughter was receiving the necessary counsel- 
ing while in the father’s care; the mother did 
not initially report the sexual abuse after the 
daughter made the disclosure, and she waited 
some time before considering counseling for the 
daughter; and the mother had shown an un- 
willingness or inability to encourage a continu- 
ing relationship between the children and the 
father, but the father ensured that the children 
had telephone contact with the mother. Gillam 
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v. Ballew, — S.W.3d —, 2020 Tenn. App. LEXIS 
229 (Tenn. Ct. App. May 21, 2020). 


6. Illustrative Cases. 

Trial court had not based its decision to 
designate the father as the primary residential 
parent solely on the fact that the mother en- 
gaged in an extramarital affair where her deci- 
sion to expose the child to her relationship with 
another man while she was still married to the 
father, coupled with her dishonesty throughout 
the litigation, tipped the scales against her, and 
the evidence showed that the father was loving, 
devoted, and encouraged the child’s relation- 
ship with the mother. Stokes v. Stokes, — 
S.W.3d —, 2019 Tenn. App. LEXIS 118 (Tenn. 
Ct. App. Mar. 7, 2019). 

Partial default judgment was not “a final 
judgment” because it did not resolve all the 
issues in the case; because the partial default 
judgment did not include a permanent parent- 
ing plan, it was a temporary or interlocutory 
order that the trial court could modify, and as a 
consequence, the partial default judgment that 
was entered 16 days before the 90-day period 
expired did not violate subsection (b). Pack v. 
Pack, — S.W.3d —, 2019 Tenn. App. LEXIS 206 
(Tenn. Ct. App. Apr. 30, 2019). 


7. Findings. 

Because the trial court, in naming the hus- 
band the primary residential parent, only con- 
sidered the stable environment offered by the 
husband in the marital home, and it did not 
enumerate or discuss the statutory factors of 
this section or the best interests of the children, 
and it made virtually no findings of fact regard- 
ing the abuse allegations against the husband 
as required, the court remanded to the trial 
court to make appropriate findings. Mangum v. 
Mangum, — S.W.3d —, 2019 Tenn. App. LEXIS 
192 (Tenn. Ct. App. Apr. 24, 2019). 

Trial court failed to elaborate the basis for its 
deviating from the parties’ agreed parenting 
plan before concluding that the parents could 
not jointly parent, and, more egregiously, was 
silent concerning the child’s best interest. 
Thus, the vacating of the trial court’s perma- 
nent parenting plan and remand for further 
findings were necessary because the trial 
court’s findings were not sufficient either to 
support its refusal to enter the parties’ pro- 
posed parenting plan, or to support the parent- 
ing plan arrived at by the trial court. Wright v. 
Wright, — S.W.3d —, 2020 Tenn. App. LEXIS 
99 (Tenn. Ct. App. Mar. 6, 2020). 


36-6-405. Modification of permanent parenting plans. 


(a) In a proceeding for a modification of a permanent parenting plan, a | 


proposed parenting plan shali be filed and served with the petition for 
modification and with the response to the petition for modification. Such plan 
is not required if the modification pertains only to child support. The obligor 
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parent’s proposed parenting plan shall be accompanied by a verified statement 
of that party’s income pursuant to the child support guidelines and related 
provisions contained in chapter 5 of this title. If the parties cannot agree to a 
modification of a permanent parenting plan, the process established by 
§ 36-6-404(b) shall be used to establish an amended permanent parenting 
plan or final decree or judgment. 

(b) In a proceeding for a modification of a permanent parenting plan, the 
existing residential schedule shall not be modified prior to a final hearing 
unless the parents agree to the modification or the court finds that the child 
will be subject to a likelihood of substantial harm absent the temporary 
modification. If a temporary modification of the existing residential schedule is 
granted ex parte, the respondent shall be entitled to an expedited hearing 
within fifteen (15) days of the entry of the temporary modification order. 

(c) Title IV-D child support cases involving the department of human 
services or any of its public or private contractors shall be bifurcated from the 
remaining parental responsibility issues. Separate orders shall be issued 
concerning Title IV-D issues, which shall not be contained in, or part of, 
temporary, permanent or modified parenting plans. The department and its 
public or private contractors shall not be required to participate in mediation 
or dispute resolution pursuant to this part. 

(d) If the parties agree to a modification of an existing permanent parenting 
plan, and the parties announce to the court and place on the record an 
agreement specifying the terms of modification, or if the parties execute a 
permanent parenting plan which modifies a prior order of the court with 
respect to either custody or residential parenting schedule which is approved 
through entry of an agreed order, then the court is not required to inquire 
further and make an independent determination as to whether the modifica- 
tion is in the best interest of the child. An order of the court approving the 
agreement and stating that the modification is made by agreement of the 
parties satisfies the requirements of Rule 52.01 of the Tennessee Rules of Civil 
Procedure. The court is not required to accept an agreement of the parties 
modifying a permanent parenting plan, and this subsection (d) does not 
diminish the authority of the court to make inquiry and ensure that the 
modification of the permanent parenting plan is in the best interest of the 
child, is entered into freely and voluntarily by both parents, and is not the 
product of duress, coercion, or undue influence. 


History. 2001, renumbered former § 36-6-405 as pres- 
Acts 1997, ch. 557, § 1; T.C.A., § 36-6-409; ent § 36-6-408 and former § 36-6-409 as this 
Acts 2000, ch. 889, § 1; 2010, ch. 956, § 1; section. 


2020, ch. 520, §§ 3, 4. Title IV-D of the Social Security Act, referred 
Compiler’s Notes. to in this section, is compiled in 42 U.S.C. § 651 


Acts 2000, ch. 889, § 1, effective January 1, et seq. 


NOTES TO DECISIONS 


Analysis 4. Best Interests. 
1. Changed Circumstances. 1. Changed Circumstances. 
2. Procedure. Where there was a material change in cir- 


3. Agreement Between Parties. cumstances relating to a residential parenting 
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plan due to a mother’s permissible relocation 
under T.C.A. § 36-6-108, a trial court erred by 
re-examining the comparative fitness of the 
parents under T.C.A. § 36-6-101(a)(2)(B), (C) 
since there was no material change on that 
issue, and the mother could not have been 
penalized for her relocation or for her sexual 
orientation; moreover, since the father failed to 
submit a proposed parenting plan, and the 
mother’s proposal addressed the concerns that 
gave rise to the need for a modification, it was 
adopted. Massey-Holt v. Holt, 255 S.W.3d 603, 
2007 Tenn. App. LEXIS 668 (Tenn. Ct. App. Oct. 
31, 2007), appeal denied, — S.W.3d —, 2008 
Tenn. LEXIS 309 (Tenn. Apr. 14, 2008). 

Concerning the lack of a finding pertaining to 
a material change of circumstance, the absence 
of such did not invalidate the trial court’s 
modification order, given the consent of the 
parties to modify; although the threshold in- 
quiry is whether a material change in circum- 
stance has occurred, such an inquiry is not 
required when parties agree to modify a par- 
enting plan, and the language in the statute is 
not controlling, but this does not negate the 
importance of proving a material change of 
circumstance in contested cases. Stricklin v. 
Stricklin, 490 S.W.3d 8, 2015 Tenn. App. LEXIS 
754 (Tenn. Ct. App. Sept. 21, 2015). 

Because a finding of a material change of 
circumstance must be supported by competent 
proof, it cannot be made unless parties formally 
present that proof before the trial court, and 
there is no reason why parents who have 
agreed to modify a parenting arrangement 
must be forced to spend time and fees in an 
attempt to prove a material change; when par- 
ties have agreed that a change to the existing 
parenting arrangement is necessary, trial 
courts should not be required to spend judicial 
resources in addressing the question. Stricklin 
v. Stricklin, 490 S.W.3d 8, 2015 Tenn. App. 
LEXIS 754 (Tenn. Ct. App. Sept. 21, 2015). 


2. Procedure. 

Simple fact that the mother styled her plead- 
ing as a motion instead of a petition was not of 
ultimate consequence, and the erroneous styl- 
ing of the pleading, by itself, did not prevent the 
trial court from assuming jurisdiction over the 
modification proceeding. Stricklin v. Stricklin, 
490 S.W.3d 8, 2015 Tenn. App. LEXIS 754 
(Tenn. Ct. App. Sept. 21, 2015). 

In light of the nature of modification proceed- 
ings, the commencement of proceedings under 
that section should be treated as the filing of an 
independent action. Stricklin v. Stricklin, 490 
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S.W.3d 8, 2015 Tenn. App. LEXIS 754 (Tenn. 
Ct. App. Sept. 21, 2015). 

Although the father suggested that the modi- 
fication order ran afoul of the statute by failing 
to find that the parties’ agreement was know- 
ing and voluntary, the parties’ consent to the 
terms of the parenting arrangement was read- 
ily established at a hearing, and the arrange- 
ment was incorporated in the order. Stricklin v. 
Stricklin, 490 S.W.3d 8, 2015 Tenn. App. LEXIS 
754 (Tenn. Ct. App. Sept. 21, 2015). 

Although the petition referred to the statute 
should be treated as a complaint for the pur- 
poses of the Tennessee Rules of Civil Procedure, 
the father did not argue that he was denied any 
procedural rights or that he was denied service 
of process, and his issues in this regard were 
waived. Stricklin v. Stricklin, 490 S.W.3d 8, 
2015 Tenn. App. LEXIS 754 (Tenn. Ct. App. 
Sept. 21, 2015). 


3. Agreement Between Parties. 

Father consented to the terms of the agree- 
ment that were announced in open court, and 
even assuming he had repudiated it before the 
terms were memorialized in the modification 
order, the agreement could still be enforced by 
the trial court’s approval of it; the father’s 
attempt to repudiate the agreement post-judg- 
ment did not invalidate the consent that was 
previously established before the trial court. 
Stricklin v. Stricklin, 490 S.W.3d 8, 2015 Tenn. 
App. LEXIS 754 (Tenn. Ct. App. Sept. 21, 2015). 


4. Best Interests. 

Court does not intend to suggest that the 
trial court should have no involvement when 
parties reach an agreement as to parenting 
issues; although parties may certainly reach an 
agreement to modify an existing parenting ar- 
rangement, they cannot bind courts to approve 
agreements affecting a child’s best interests, 
and the order in this case failed to include 
appropriate findings regarding the child’s best 
interests, and the case was remanded. Stricklin 
v. Stricklin, 490 S.W.3d 8, 2015 Tenn. App. 
LEXIS 754 (Tenn. Ct. App. Sept. 21, 2015). 

Although parties may agree to a given par- 
enting arrangement, such an agreement does 
not obviate the trial court’s duty to ensure that 
it is in the children’s best interests; in this case, 
the trial court’s statement could be construed 
as expressing his satisfaction that the parties 
had been able to reach a resolution on the best 
interest issue, but the delegation of such an 
issue is not permissible. Stricklin v. Stricklin, 
490 S.W.3d 8, 2015 Tenn. App. LEXIS 754 
(Tenn. Ct. App. Sept. 21, 2015). 


36-6-406. Restrictions in temporary or permanent parenting plans. 


(a) The permanent parenting plan and the mechanism for approval of the 
permanent parenting plan shall not utilize dispute resolution, and a parent’s 
residential time as provided in the permanent parenting plan or temporary 
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parenting plan shall be limited if the limitation is found to be in the best 
interest of the minor child and if the court determines, based upon a prior 
order or other reliable evidence, that a parent has engaged in any of the 
following conduct: 
(1) Willful abandonment that continues for an extended period of time or 
substantial refusal to perform parenting responsibilities; or 
(2) Physical or sexual abuse or a pattern of emotional abuse of the parent, 

child or of another person living with that child as defined in § 36-3-601. 

(b) The parent’s residential time with the child shall be limited if it is 
determined by the court, based upon a prior order or other reliable evidence, 
that the parent resides with a person who has engaged in physical or sexual 
abuse or a pattern of emotional abuse of the parent, child or of another person 
living with that child as defined in § 36-3-601. 

(c) If a parent has been convicted as an adult of a sexual offense under 
§ 39-15-302, title 39, chapter 17, part 10, or §§ 39-13-501 — 39-13-511, or has 
been found to be a sexual offender under title 39, chapter 13, part 7, the court 
shall restrain the parent from contact with a child that would otherwise be 
allowed under this part. If a parent resides with an adult who has been 
convicted, or with a juvenile who has been adjudicated guilty of a sexual 
offense under § 39-15-302, title 39, chapter 17, part 10, or §§ 39-13-501 — 
39-13-511, or who has been found to be a sexual offender under title 39, chapter 
13, part 7, the court shall restrain that parent from contact with the child 
unless the contact occurs outside the adult’s or juvenile’s presence and 
sufficient provisions are established to protect the child. 

(d) A parent’s involvement or conduct may have an adverse effect on the 
child’s best interest, and the court may preclude or limit any provisions of a 
parenting plan, if any of the following limiting factors are found to exist after 
a hearing: 

(1) A parent’s neglect or substantial nonperformance of parenting 
responsibilities; 
(2) An emotional or physical impairment that interferes with the parent’s 

performance of parenting responsibilities as defined in § 36-6-402; 

(3) An impairment resulting from drug, alcohol, or other substance abuse 
that interferes with the performance of parenting responsibilities; 

(4) The absence or substantial impairment of emotional ties between the 
parent and the child; 

(5) The abusive use of conflict by the parent that creates the danger of 
damage to the child’s psychological development; 

(6) A parent has withheld from the other parent access to the child for a 
protracted period without good cause; 

(7) A parent’s criminal convictions as they relate to such parent’s ability 
to parent or to the welfare of the child; or | 

(8) Such other factors or conduct as the court expressly finds adverse to 
the best interests of the child. 

(e) In entering a permanent parenting plan, the court shall not draw any 
presumptions from the temporary parenting plan. 

(f)(1) In all Title IV-D child or spousal support cases in which payment of 

support is to be made by income assignment, or otherwise, and in all cases 
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where payments made by income assignment based upon support orders 
entered on or after January 1, 1994, that are not Title IV-D support cases but 
must be made to the central collection and disbursement unit as provided by 
§ 36-5-116, and, except as may otherwise be allowed by § 36-5-501(a)(2)(B), 
the court shall only approve a temporary or permanent parenting plan 
involving the payment of support that complies with the requirements for 
central collection and disbursement as required by § 36-5-116. Prior to 
approval of a parenting plan in which payments are to be made directly to 
the spouse or the court clerk or to some other person or entity, there shall be 
filed with the plan presented to the court a written certification, under oath 
if filed by a party, or signed by the party’s counsel, stating whether the case 
for which the plan is to be approved is a Title IV-D support case subject to 
enforcement by the department of human services or is otherwise subject to 
collection through the department’s central collection and disbursement unit 
established by § 36-5-116. 

(2) Any provision of any parenting plan, agreement or court order 
providing for any other payment procedure contrary to the requirements of 
§ 36-5-116, except as may otherwise be allowed by § 36-5-501(a)(2)(B), 
whether or not approved by the court, shall be void and of no effect. No credit 
for support payments shall be given by the court, the court clerk or the 
department of human services for child or spousal support payments 
required by the support order that are made in contravention of such 
requirements; provided, however, the department may make any necessary 
adjustments to the balances owed to account for changes in the Title IV-D or 
central collection and disbursement status of the support case. 

(g) Forms used by parties as parenting plans or adopted by the court for 


their use shall conform to all substantive language requirements established 
by the administrative office of the courts at such time as parenting plan forms 
are promulgated and approved by that office. 


History. 

Acts 1997, ch. 557, § 1; T.C.A., § 36-6-412; 
Acts 2000, ch. 889, § 1; 2001, ch. 447, § 18; 
2020, ch. 693, § 1. 


Compiler’s Notes. 

In the span of §§ 39-13-501 — 39-13-511, 
referred to in this section, § 39-13-507 is re- 
pealed, and § 39-13-510 has been removed 
from the Tennessee Code Annotated as uncon- 
stitutional. 

Former § 36-6-406 (Acts 1997, ch. 557, § 1), 


concerning failure to comply with decree, tem- 
porary injunction, temporary or permanent 
parenting plan and obligation to make support 
or maintenance payments or permit contact 
with children not suspended, was repealed by 
Acts 2000, ch. 889, § 1. 

Acts 2000, ch. 889, § 1, effective January 1, 
2001, renumbered former § 36-6-412 as this 
section. 

Title IV-D of the Social Security Act, referred 
to in this section, is compiled in 42 U.S.C. § 651 
et seq. 


NOTES TO DECISIONS 


Analysis 
1. Factors. 
2. Permanent Parenting Plan. 
3. Findings. 


1. Factors. 
Court did not err in awarding primary custo- 
dial care to a father where he admitted his 


shortcomings and had been actively seeking 
outside assistance to improve his parenting 
skills, the separation of two siblings was in 
their best interests as one sibling exhibited 
aggressive behavior towards the other, and the 
parenting plan allowed for the children to 
spend every weekend together and granted 
both parents liberal visitation rights. Shofner v. 
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Shofner, 181 S.W.3d 703, 2004 Tenn. App. 
LEXIS 865 (Tenn. Ct. App. 2004), rehearing 
denied, 181 S.W.3d 703, 2005 Tenn. App. LEXIS 
854 (Tenn. Ct. App. 2005), appeal denied, 
Shofner v. Kalisz, — S.W.3d —, 2005 Tenn. 
LEXIS 943 (Tenn. Oct. 24, 2005). 

Court erred by awarding joint child custody, 
because it was undisputed that the husband’s 
psychological problems negatively impacted 
the child, the husband sometimes physically hit 
the wife in the presence of the child, the court’s 
opinion failed to follow the statutory impera- 
tive to prioritize the best interest of the child 
ahead of the parents’ interests, and it effec- 
tively rejected, without adequate evidentiary 
support for doing so, the duly submitted report 
of the court’s own expert; there was consider- 
able evidence of a stronger relationship be- 
tween the wife and the child than between the 
husband and the child. Burden v. Burden, 250 
S.W.3d 899, 2007 Tenn. App. LEXIS 611 (Tenn. 
Ct. App. Sept. 26, 2007), appeal denied, — 
S.W.3d —, 2008 Tenn. LEXIS 133 (Tenn. Feb. 
25, 2008). 

Trial court did not abuse its discretion by 
determining that a permanent parenting plan, 
which did not award a father any parenting 
time and conditioned any future parenting time 
on recommendations by the children’s thera- 
pists, was in the children’s best interests be- 
cause there was sufficient evidence of the fa- 
ther’s pattern of emotional abuse of the 
children, T.C.A. §§ 36-6-106(a), 36-6-406(a)(2), 
and 36-6-404(b); the father had a history of 
becoming verbally and physically aggressive 
with the children. Beyer v. Beyer, 428 S.W.3d 
59, 2013 Tenn. App. LEXIS 229 (Tenn. Ct. App. 
Apr. 5, 2013), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 827 (Tenn. Oct. 16, 2013). 

Trial court did not err by limiting the father’s 
residential parenting time because it found 
that he engaged in conduct constituting abu- 
sive use of conflict and the record showed that 
his conduct adversely affected the children. 
Burchfield v. Burchfield, — S.W.38d —, 2019 
Tenn. App. LEXIS 248 (Tenn. Ct. App. May 21, 
2019). 

Preponderance of the evidence supported the 
trial court’s decision to limit the father’s resi- 
dential parenting time because the record 
showed that the father had punched the moth- 
er’s vehicle, stalked her, vindictively swore out 
a criminal summons against her, and secretly 
recorded conversations with her. Burchfield v. 
Burchfield, — S.W.3d —, 2019 Tenn. App. 
LEXIS 248 (Tenn. Ct. App. May 21, 2019). 

Trial court properly reduced a father’s par- 
enting time because the matter was tried by 
consent, the trial court considered the statutory 
factors and made detailed, specific findings 
concerning various instances of emotional 
abuse that the father directed first at the 
mother and then at the child, the father did not 
demonstrate that the trial court exhibited a 
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bias against him that undermined the trial 
court’s decision or necessitated a new trial, and 
the facts in the record strongly supported the 
trial court’s finding that it was not in the child’s 
best interest to have significant contact with 
the father where the father’s campaign of emo- 
tional abuse increasingly involved and affected 
the child due to his increased age. In re John B., 
— §$.W.3d —, 2020 Tenn. App. LEXIS 454 
(Tenn. Ct. App. Oct. 15, 2020). 


2. Permanent Parenting Plan. 

In light of the evidence in the record of a 
husband’s abusive behavior and lack of concern 
for the financial, emotional, and physical safety 
of the children and the wife, there was no abuse 
of discretion in the trial court’s decision to 
include the language in the parenting plan 
ordering that the husband would have no 
physical contact or video calls or to give out his 
children’s contact information; the trial court 
considered both the best interest factors as well 
as the factors in the statute. Sekik v. Abdelnabi, 
— $.W.3d —, 2020 Tenn. App. LEXIS 516 
(Tenn. Ct. App. Nov. 18, 2020), vacated, — 
S.W.3d —, 2021 Tenn. App. LEXIS 11 (Tenn. Ct. 
App. Jan. 12, 2021), substituted opinion, — 
S.W.3d —, 2021 Tenn. App. LEXIS 10 (Tenn. Ct. 
App. Jan. 13, 2021). 

Trial court did not abuse its discretion in 
determining a permanent parenting plan that 
designated the mother as the primary residen- 
tial parent and allowed the mother to relocate 
to Mississippi because the mother’s relocation 
to Mississippi was in the children’s best inter- 
ests as the mother had been the children’s 
primary caregiver and the mother’s potential 
rearing of the children in Mississippi came with 
greater employment prospects and the opportu- 
nity for the children to be around the mother’s 
family and a larger support system. Lindsley v. 
Lindsley, — S.W.3d —, 2020 Tenn. App. LEXIS 
542 (Tenn. Ct. App. Nov. 30, 2020). 


3. Findings. 

Because the trial court, in naming the hus- 
band the primary residential parent, only con- 
sidered the stable environment offered by the 
husband in the marital home, and it did not 
enumerate or discuss the statutory factors of 
T.C.A. §§ 36-6-106, 36-6-404 or the best inter- 
ests of the children, and it made virtually no 
findings of fact regarding the abuse allegations 
against the husband as required by this sec- 
tion, the court remanded to the trial court to 
make appropriate findings. Mangum sv. 
Mangum, — S.W.3d —, 2019 Tenn. App. LEXIS 
192 (Tenn. Ct. App. Apr. 24, 2019). 

Trial court failed to elaborate the basis for its 
deviating from the parties’ agreed parenting 
plan before concluding that the parents could 
not jointly parent, and, more egregiously, was 
silent concerning the child’s best interest. 
Thus, the vacating of the trial court’s perma- 
nent parenting plan and remand for further 
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findings were necessary because the trial ing plan arrived at by the trial court. Wright v. 
court’s findings were not sufficient either to Wright, — S.W.3d —, 2020 Tenn. App. LEXIS 
support its refusal to enter the parties’ pro- 99 (Tenn. Ct. App. Mar. 6, 2020). 

posed parenting plan, or to support the parent- 


36-6-407. Allocation of parenting responsibilities. 


(a) The court shall approve agreements of the parties allocating parenting 
responsibilities, or specifying rules, if it finds that: 

(1) The agreement is consistent with any limitations on a parent’s 
decision-making authority mandated by § 36-6-406; 

(2) The agreement is knowing and voluntary; and 

(3) The agreement is in the best interest of the child. 

(b) The court may consider a parent’s refusal, without just cause, to attend 
a court-ordered parental educational seminar in making an award of sole 
decision-making authority to the other parent. The court shall order sole 
decision making to one (1) parent when it finds that: 

(1) A limitation on the other parent’s decision-making authority is man- 
dated by § 36-6-406; 

(2) Both parents are opposed to mutual decision making; or 

(3) One (1) parent is opposed to mutual decision making, and such 
opposition is reasonable in light of the parties’ inability to satisfy the criteria 
for mutual decision-making authority. 

(c) Except as provided in subsections (a) and (b), the court shall consider the 
following criteria in allocating decision-making authority: 

(1) The existence of a limitation under § 36-6-406; 

(2) The history of participation of each parent in decision making in each 
of the following areas: physical care, emotional stability, intellectual and 
moral development, health, education, extracurricular activities, and reli- 
gion; and whether each parent attended a court-ordered parent education 
seminar; 

(3) Whether the parents have demonstrated the ability and desire to 
cooperate with one another in decision making regarding the child in each of 
the following areas: physical care, emotional stability, intellectual and moral 
development, health, education, extracurricular activities, and religion; and 

(4) The parents’ geographic proximity to one another, to the extent that it 
affects their ability to make timely mutual decisions. 

(d) When determining whether an agreement allocating parenting respon- 
sibilities is in the best interest of the child pursuant to subdivision (a)(3), the 
court may consider any evidence submitted by a guardian ad litem appointed 
for the child, if one has been appointed by the court, subject to the Tennessee 
Rules of the Supreme Court relative to guidelines for guardians ad litem 
appointed for minor children in divorce proceedings and the Tennessee Rules 
of Evidence. 

(e) Notwithstanding any provision to the contrary, the requirements of 
subsection (a) and Rule 52.01 of the Tennessee Rules of Civil Procedure are 
conclusively satisfied upon the court’s approval of the parties’ agreement 
allocating parenting responsibilities, or specifying rules, and written findings 
of fact and conclusions of law by the court are not required. 
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History. 

Acts 1997, ch. 557, § 1; 1998, ch. 1098, § 71; 
T.C.A., § 36-6-411; Acts 2000, ch. 889, § 1; 
2009, ch. 563, §§ 1, 2; 2020, ch. 520, § 5. 


Compiler’s Notes. 
Acts 2000, ch. 889, § 1, effective January 1, 
2001, renumbered former § 36-6-407 as pres- 
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ent § 36-6-403 and former § 36-6-411 as this 
section. 

Acts 2009, ch. 563, § 3 provided that the act, 
which amended § 36-6-407(a)(3) and added 
§ 36-6-407(d), shall apply to parenting plans 
approved by the court on or after July 1, 2009. 


NOTES TO DECISIONS 


Analysis 


. Final Decision-Making Authority. 
. Voluntariness. 
. Review. 


hm CON 


. Final Decision-Making Authority. 
Because the evidence showed that the par- 
ents were unable to exercise joint decision- 
making regarding the son’s education and the 
mother filed a petition to modify their decision- 
making authority, the trial court was required 
to determine whether the decision-making au- 
thority in the parenting plan should be modi- 
fied. However, the trial court failed to designate 
a primary decision-maker for the son’s educa- 
tion or make any findings on the issue, and 
therefore its order was vacated. Cantey v. Can- 
tey, — S.W.3d —, 2019 Tenn. App. LEXIS 342 
(Tenn. Ct. App. July 9, 2019). 


2. Voluntariness. 
Although the father suggested that the modi- 


fication order ran afoul of the statute by failing 
to find that the parties’ agreement was know- 
ing and voluntary, the parties’ consent to the 
terms of the parenting arrangement was read- 
ily established at a hearing, and the arrange- 
ment was incorporated in the order. Stricklin v. 
Stricklin, 490 S.W.3d 8, 2015 Tenn. App. LEXIS 
754 (Tenn. Ct. App. Sept. 21, 2015). 


3. Review. 

In light of the decision to remand the parent- 
ing plan issue, the best course of action was to 
vacate the decision of the trial court awarding 
the parties equal parenting time and remand 
for reconsideration in light of the opinion of the 
court of appeals, the changed parenting plan, 
subsection (c), and any changed circumstances 
that the trial court, in its discretion, chose to 
entertain; the parties had a serious lack of trust 
and sometimes an inability to cooperate. Rajen- 
dran v. Rajendran, — S.W.3d —, 2020 Tenn. 
App. LEXIS 413 (Tenn. Ct. App. Sept. 16, 2020). 


36-6-408. Parent educational seminar. 


(a) In an action where a permanent parenting plan is or will be entered, 
each parent shall attend a parent educational seminar as soon as possible after 
the filing of the complaint. The seminar may be divided into sessions, which in 
the aggregate must not be less than four (4) hours in duration, and the minor 
children must be excluded from attending the seminar. The seminar must be 
educational in nature and not designed for individual therapy. The seminar 
must educate parents concerning how to protect and enhance the child’s 
emotional development and inform the parents regarding the legal process. 
The seminar must include: 

(1) At least one (1) thirty-minute video on adverse childhood experiences 
created: 
(A) By the department of children’s services in conjunction with the 
Tennessee commission on children and youth; or 
(B) As part of the Building Strong Brains Tennessee public awareness 
campaign; and 7 
(2) A discussion of alternative dispute resolution, marriage counseling, 
the judicial process, and common perpetrator attitudes and conduct involv- 
ing domestic violence. 

(b) The fees or costs of the educational sessions under this section, which 
shall be reasonable, shall be borne by the parties and may be assessed by the 
court as it deems equitable. Such fees may be waived for indigent persons. 
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(c) No court shall deny the granting of a divorce from the bonds of 
matrimony for failure of a party or both parties to attend the educational 
session. 
(d) The requirement of attendance by parents at the parent educational 
seminar may be waived upon motion by either party and the agreement of the 


court upon the showing of good cause. 


History. 
Acts 1997, ch. 557, § 1; T.C.A., § 36-6-405; 
Acts 2000, ch. 889, § 1; 2020, ch. 710, §§ 1, 2. 


Compiler’s Notes. 

Former § 36-6-408 (Acts 1997, ch. 557, § 1), 
concerning procedure for determining perma- 
nent parenting plan, was repealed by Acts 
2000, ch. 889, § 1. 

Acts 2000, ch. 889, § 1, effective January 1, 
2001, renumbered former § 36-6-405 as this 
section. 


Attorney General Opinions. 
A court has the power to order the parents to 
attend a parent education seminar, to compel 


obedience with such an order, and to punish for 
contempt the willful disobedience of a party to 
the court’s order; further, although a court may 
not refuse to grant a divorce based on the 
failure of the parent(s) to attend an educational 
seminar, the court may consider this factor in 
determining the child’s residential schedule 
and in allocating decision-making authority 
between the parents, OAG 00-178, 2000 Tenn. 
AG LEXIS 181 (11/20/00). 

Responsibility for establishing the parent 
education seminar required by the statute lies 
within the discretion of the circuit and chan- 
cery courts, OAG 00-178, 2000 Tenn. AG LEXIS 
181 (11/20/00). 


36-6-409. Procedures and restrictions applicable to dispute resolu- 
tion. 


The following procedures and restrictions are applicable to the use of the 
dispute resolution process under this part: 

(1) Each neutral party, the court, or the special master shall apply or, in 
the case of mediation, assist the parties to uphold as a standard for making 
decisions in mediation, the criteria in this part. Nothing in this part shall be 
construed to prevent a party from having the party’s attorney present at a 
mediation or other dispute resolution procedure; 

(2) The Tennessee Rules of Evidence do not apply in any mediation or 
alternative dispute resolution process; the neutral party may rely upon 
evidence submitted that reasonably prudent persons would rely upon in the 
conduct of their affairs; 

(3) When dispute resolution is utilized in this chapter, it shall be preceded 
by a pretrial conference and the attendance by parents at the parent 
educational seminar set forth in § 36-6-408; 

(4) The court shall not order a dispute resolution process, except court 
action, if the court: 

(A) Finds that any limiting factor under § 36-6-406 applies; 

(B) Finds that either parent is unable to afford the cost of the proposed 
dispute resolution process, unless such cost is waived or subsidized by the 
state; 

(C) Enters a default judgment against the defendant; or 

(D) Preempts such process upon motion of either party for just cause; 
(5) Ifan order of protection issued in or recognized by this state is in effect 

or if there is a court finding of domestic abuse or criminal conviction 
involving domestic abuse within the marriage that is the subject of the 
proceeding for divorce or separate support and maintenance, the court may 
order mediation or refer the parties to mediation only if: 
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(A) Mediation is agreed to by the victim of the alleged domestic or 
family violence; 

(B) Mediation is provided by a certified mediator who is trained in 
domestic and family violence in a specialized manner that protects the 
safety of the victim; and 

(C) The victim is permitted to have in attendance at mediation a 
supporting person of the victim’s choice, including, but not limited to, an 
attorney or advocate. No victim may provide monetary compensation to a 
nonattorney advocate for attendance at mediation. The other party may 
also have in attendance at mediation a supporting person of such party’s 
choice, including, but not limited to, an attorney or advocate; 

(6) If a dispute resolution process is not precluded or limited, then in 
designating such a process the court shall consider all relevant factors, 
including: 

(A) Differences between the parents that would substantially inhibit 
their effective participation in any designated process; 

(B) The parents’ wishes or agreements and, if the parents have entered 
into agreements, whether the agreements were made knowingly and 
voluntarily; and 

(C) The financial circumstances of the parties to pay for alternative 
dispute resolution processes where court sanctioned alternative dispute 
resolution programs are unavailable. 


History. 2001, renumbered former § 36-6-409 as pres- 
Acts 2000, ch. 889, § 1; 2002, ch. 651, § 7. ent § 36-6-405. 


Compiler’s Notes. 
Acts 2000, ch. 889, § 1, effective January 1, 


36-6-410. Designation of custody for the purpose of other state and 
federal statutes. 


(a) Solely for the purpose of all other state and federal statutes and any 
applicable policies of insurance that require a designation or determination of 
custody, a parenting plan must designate the parent with whom the child is 
scheduled to reside a majority of the time as the primary residential parent of 
the child; provided, that this designation shall not affect either parent’s rights 
and responsibilities under the parenting plan. In the absence of such a 
designation, the parent with whom the child is scheduled to reside a majority 
of the time is deemed to be the primary residential parent for the purposes of 
such federal and state statutes. 

(b) Notwithstanding any law to the contrary, when the child is scheduled to 
reside an equal amount of time with both parents, the parents may agree toa 
designation as joint primary residential parents or to waive the designation of 
a primary residential parent. In the absence of an agreement between the 
parties, a single primary residential parent must be designated; provided, that 
this designation shall not affect either parent’s rights and responsibilities 
under the parenting plan. 


36-6-411 


History. 


Acts 1997, ch. 557, § 1; T.C.A., § 36-6-413; 


Acts 2000, ch. 889, § 1; 2019, ch. 83, § 2. 


Compiler’s Notes. 


Acts 2000, ch. 889, § 1, effective January 1, 
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2001, renumbered former § 36-6-410 as pres- 
ent § 36-6-404 and former § 36-6-413 as this 
section. 


36-6-411. Juvenile court jurisdiction. 


(a) Nothing in this part shall be construed to alter, modify or restrict the 
exclusive jurisdiction of the juvenile court pursuant to § 37-1-103. 

(b) The juvenile court may incorporate any part of the parenting plan 
process in any matter that the court deems appropriate. 

(c) Nothing in this part shall require the department of children’s services, 


acting in any capacity, to: 


(1) Be bound in any manner by a permanent parenting plan; 
(2) Participate in mediation or dispute resolution in relation to any 


permanent parenting plan; or 


(3) Facilitate the development, modification, or presentation of any per- 
manent or temporary parenting plan to a court. 


History. 
Acts 1997, ch. 557, § 1; T.C.A., § 36-6-408; 
Acts 2000, ch. 889, § 1; 2006, ch. 947, §§ 1, 4. 


Compiler’s Notes. 

Acts 2000, ch. 889, § 1, effective January 1, 
2001, renumbered former § 36-6-411 as pres- 
ent § 36-6-407 and former § 36-6-403 as this 
section. 


Law Reviews. 
Family Mediation in Tennessee (Judge Mari- 
etta Shipley), 26 U. Mem. L. Rev. 1085 (1996). 


36-6-412. Gender. 


Attorney General Opinions. 

The juvenile court is not subject to the Par- 
enting Plan Act, § 36-6-401 et seq., in any 
matter before the juvenile court pursuant to its 
exclusive original jurisdiction, OAG 01-028, 
2001 Tenn. AG LEXIS 28 (2/27/01). 


It is the legislative intent that the gender of the party seeking to be the 
primary residential parent shall not give rise to a presumption of parental 
fitness or cause a presumption in favor of or against such party. 


History. 
Acts 1997, ch. 557, § 1; T.C.A., § 36-6-404; 
Acts 2000, ch. 889, § 1. 


Compiler’s Notes. 
Acts 2000, ch. 889, § 1, effective January 1, 


36-6-413. Funding. 


2001, renumbered former § 36-6-412 as pres- 
ent § 36-6-406 and former § 36-6-404 as this 
section. 


(a) The costs of the mediation required by this part may be assessed as 


discretionary costs of the action. 


(b)(1) The court may direct that all or part of the cost of court-ordered 
mediation, education and any related services to resolve family conflict in 
divorce and post-divorce matters shall be paid from all available federal, 
state, and local funds. Eligibility for receipt of such funds will be based on a 
sliding scale based on a person’s ability to pay. 
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(2) There is hereby imposed an additional fee of sixty-two dollars and fifty 
cents ($62.50) on the issuance of a marriage license; provided, however, that, 
in any county having a municipality defined as a premier type tourist resort 
pursuant to § 67-6-103(a)(3)(B) when both applicants provide the county 
clerk with an affidavit or valid driver license establishing that they are not 
Tennessee residents, or when both applicants provide the county clerk with 
a valid and timely certificate of completion of a premarital preparation 
course as provided in subdivision (b)(3), the applicants shall be exempt from 
payment of sixty dollars ($60.00) of this fee. The county clerk shall pay the 
sixty dollar ($60.00) fee to the state treasurer, which fee shall be allocated as 
follows: 

(A) Seven dollars ($7.00) to the administrative office of the courts for 
the specific purpose of funding the parenting plan requirements pursuant 
to this part, through the divorcing parent education and mediation fund, 
which funding includes the costs of court-ordered mediation, parenting 
education programs and any related services to resolve family conflict in 
divorce and post-divorce matters; 

(B) Fifteen dollars ($15.00) to the department of children’s services for 
child abuse prevention services; 

(C) Seven dollars and fifty cents ($7.50) to the office of criminal justice 
programs for domestic violence services, which shall be in addition to the 
privilege tax on marriage licenses under § 67-4-505; 

(D) Twenty dollars and fifty cents ($20.50) to the Tennessee Disability 
Coalition to build the capacity of the statewide disability community to 
offer services to families and children with disabilities; 

(E) Three dollars ($3.00) to the Tennessee Court Appointed Special 
Advocates Association (CASA); 

(F) Four dollars ($4.00) to the department of education for the sole 
purpose of making grants to Tennessee Alliance of Boys and Girls Clubs in 
each grand division as selected by the commissioner of education for the 
purpose of defraying the expenses of such clubs implementing the “Project 
Learn” after-school program in the areas served by each club; and 

(G) Three dollars ($3.00) to the Tennessee chapter of the National 
Association of Social Workers for education, information, publications and 
capacity building efforts focused on strengthening services and referral 
networks to families and children. 

(3) Funds in the divorcing parent education and mediation fund shall be 
used: to fund the parenting plan requirements of this part, including the 
creation of a grant process to serve local courts utilizing any part of the 
parenting plan process, costs of court-ordered mediation, parenting educa- 
tional programs and any related services to resolve family conflict in divorce, 
post-divorce, and other child custody matters. 

(4) The clerks of court with divorce jurisdiction, or two (2) or more clerks 
within a county or judicial district acting jointly, may apply to the adminis- 
trative office of the courts for funding to serve such court or courts. 

(5)(A) A man and a woman who, together or separately, complete a 

premarital preparation course in compliance with this section shall be 

exempt from the sixty dollar ($60.00) fee otherwise imposed by this 
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section. Such course shall be not less than four (4) hours each, and shall be 
completed no more than one (1) year prior to the date of application for a 
marriage license. Each individual shall verify completion of the course by 
filing with the application a valid certificate of completion from the course 
provider, on a form developed by the administrative office of the courts, 
which certificate shall comply with the requirements of this subdivision 
(b)(5). 

(B) The premarital preparation course may include instruction 
regarding: 

(i) Conflict management; 

(i) Communication skills; 

(iii) Financial responsibilities; 

(iv) Children and parenting responsibilities; and 

(v) Data compiled from available information relating to problems 
reported by married couples that seek marital or individual counseling. 
(C) All individuals who participate in a premarital preparation course 

shall choose from the following list of qualified instructors: 

(i) A psychologist as defined under § 63-11-2083; 

(ii) A clinical social worker as defined in title 63, chapter 23; 

(iii) A licensed marital and family therapist as defined in 
§ 63-22-115; 

(iv) Aclinical pastoral therapist as defined in title 63, chapter 22, part 
Zs, 

(v) A professional counselor as defined in § 63-22-104; 
(vi) A psychological examiner as defined in § 63-11-202; 
(vii) An official representative of a religious institution that is recog- 
nized under § 63-22-204; or 
(viii) Any other instructor who meets the qualifying guidelines that 
may be established by the judicial district for the county in which the 
marriage license is issued. 

(D) The administrative office of the courts shall develop a certificate of 
completion form to be completed by providers, which shall include: 

(i) An attestation of the provider’s compliance with the premarital 
preparation course requirements as set forth in this section; 

(ii) The course instructor’s name, address, qualifications, and license 
number, if any, or, if an official representative of a religious institution, 

a statement as to relevant training; 

(iii) The name of the participant or participants; and 
(iv) The hours completed and the date of completion. 

(EK) Each premarital preparation course provider shall furnish each 
participant who completes the course with a certificate of completion as 
required by this subdivision (b)(5). 

(6) Any moneys collected under this section during the pilot program and 
not expended shall remain in the divorcing parent and mediation fund 
established by the state treasurer within the general fund for use by the 
administrative office of the courts, consistent with subdivision (b)(2)(A). No 
moneys collected under this section shall revert to the general fund of the 
state, but shall remain available exclusively as specified in this section. 
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(7) In addition to other fees authorized by this section, court clerks shall 
be entitled to normal copying fees, not to exceed fifty cents (50¢) per page, for 
providing copies of documents necessary for parenting plans. 


History. 

Acts 1997, ch. 557, § 1; T.C.A., § 36-6-414; 
Acts 2000, ch. 889, § 1; 2002, ch. 854, § 1; 
2008, ch. 208, § 1; 2004, ch. 951, §§ 1-3; 2006, 
ch. 947, §§ 2, 3; 2008, ch. 924, § 16. 


Compiler’s Notes. 

Acts 2000, ch. 889, § 1, effective January 1, 
2001, renumbered former § 36-6-413 as pres- 
ent § 36-6-410 and former § 36-6-414 as this 
section. 

Acts 2002, ch. 854, § 2 provided that the 
administrative office of the courts shall not be 
obligated to make grants to judicial districts 
except with funds specifically appropriated for 
such purpose. 

Acts 2002, ch. 854, § 3 provided that the 
provisions of that act shall not be construed to 
be an appropriation of funds and no funds shall 
be obligated or expended pursuant to that act 
unless such funds are specifically appropriated 
by the general appropriations act. 


36-6-414. Evaluation. 


Cross-References. 
Grand divisions, title 4, ch. 1, part 2. 


Rule Reference. 
This section is referred to in Rule 38 of the 
Rules of the Supreme Court of Tennessee. 


Attorney General Opinions. 

Responsibility for determining what the 
“sliding scale” is, who is “indigent,” and en- 
forcement or regulation of these determina- 
tions lies within the discretion of the courts, 
OAG 00-178, 2000 Tenn. AG LEXIS 181 
(11/20/00). 

The courts are responsible for applying for 
any federal, state, and local funds to pay for 
dispute resolution and parent education semi- 
nars, and parents are also responsible for ap- 
plying for any funds available to assist them to 
pay for dispute resolution and parent education 
seminars, OAG 00-178, 2000 Tenn. AG LEXIS 
181 (11/20/00). 


The parenting plan processes established by this part shall be evaluated by 
the administrative office of the courts after the program has been in effect for 


three (3) years. 


History. 
Acts 2000, ch. 889, § 1. 


Compiler’s Notes. 
Acts 2000, ch. 889, § 1 renumbered former 
§ 36-6-414 as present § 36-6-413. 


36-6-415. Address for purposes of determining school zoning. 


When the child is scheduled to reside an equal amount of time with both 
parents, the address of either parent may be used to determine school zoning. 


History. 
Acts 2019, ch. 83, § 3. 


PART 5 
PARENT VISITATION 


36-6-501. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “License” means a license, certification, registration, permit, approval 
or other similar document issued to an individual evidencing admission to or 
granting authority to engage in a profession, trade, occupation, business, or 
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industry, or to hunt or fish, but does not include a license to practice law 
unless the supreme court establishes guidelines pursuant to § 36-6-511 
making this part applicable to such license; “license” does not include a 
license to operate any motor vehicle or other conveyance; 

(2) “Licensee” means any individual holding a license, certification, reg- 
istration, permit, approval, or other similar document evidencing admission 
to or granting authority to engage in a profession, trade, occupation, 
business, or industry, or to hunt or fish. “Licensee” does not include an 
attorney only with respect to the attorney’s license to practice law unless the 
supreme court establishes guidelines pursuant to § 36-6-511 making this 
part applicable to such license; 

(3) “Licensing authority” means the board, commission, or agency, exclud- 
ing the department of safety, that has been established by statute or state 
regulation to oversee the issuance and regulation of any license. Excluded 
from this definition is the supreme court, unless the supreme court acts in 
accordance with § 36-6-511, and any licensing authority established solely 
by the action and authority of a county or municipal government; 

(4) “Not in compliance with an order of visitation” means that one parent 
has intentionally interfered with implementation of a schedule of court- 
ordered visitation on two (2) or more occasions in any six-month period; and 

(5) “Order of visitation” means any order granting a noncustodial parent 
the right to visit with such parent’s child on days and times determined by 
the court. 


History. license denial and revocation, title 36, ch. 5, 
Acts 2000, ch. 971, § 2. part 7. 


Cross-References. 
Enforcement of child support orders through 


36-6-502. Compliance with visitation orders — Enforcement. 


(a) In all cases where visitation is ordered, both parents shall comply with 
such order of visitation by turning over custody of the child on the days and at 
the times so ordered by the court and by picking up the child and returning the 
child on the days and at the times so ordered by the court. 

(b) An order of visitation may be enforced by using the license revocation, 
denial or suspension procedures provided in this part and any other sanctions 
deemed appropriate by the court. 

(c) Notwithstanding any law to the contrary, if the driver license of a parent 
is currently canceled, suspended or revoked pursuant to title 55, chapter 10, 
part 4, or title 55, chapter 50, part 5, and, if such parent personally drives a 
motor vehicle to the location where the parent is scheduled to take custody of 
a child pursuant to a valid order of visitation or parenting plan, then the 
parent or other person having custody of the child may refuse to turn over 
custody of the child under the circumstances and such refusal shall not 
constitute a violation of subsection (a). 


History. 
Acts 2000, ch. 971, § 3; 2003, ch. 243, § 2. 


867 CHILD CUSTODY AND VISITATION 36-6-504 


36-6-503. Petition regarding intentional violation of visitation order 
— Notice. 


(a) A parent, who has been victimized by the other parent’s intentional 
violation of § 36-6-502(a) on two (2) or more occasions within any six-month 
period, may petition the court having jurisdiction over the order of visitation 
for a finding that the other parent is not in compliance with an order of 
visitation; provided, prior to the most recent violation, the victimized parent 
must have notified the other parent, by certified mail, return receipt requested, 
that subsequent violations of the court-ordered visitation shall be subject to 
sanctions authorized by this part and a copy of such notification must have 
been filed with the court. The petitioner shall include with the petition any 
information concerning a license held by the other parent and covered by 
§ 36-6-511. A notice shall be served on the other parent together with the 
petition. Such notice shall state that: 

(1) The parent may request a hearing to contest the issue of compliance; 

(2) Arequest for a hearing must be made in writing and must be received 
by the court within twenty (20) days of service; 

(3) If such parent requests a hearing within twenty (20) days of service, 
the court shall stay the proceedings to certify such parent to any appropriate 
licensing authority for noncompliance with an order of visitation pending a 
decision after the hearing; 

(4) If the court finds that such parent is not in compliance with an order 
of visitation or such parent does not request a hearing within twenty (20) 
days of service, the court may certify such parent to any appropriate 
licensing authority for noncompliance with a court order of visitation; and 

(5) If the court certifies such parent to a licensing authority for noncom- 
pliance with an order of visitation, the licensing authority, notwithstanding 
any law to the contrary, must deny a renewal request, revoke such parent’s 
license or refuse to issue or reinstate a license, as the case may be, until such 
parent provides the licensing authority with a release from the court 
pursuant to § 36-6-508 that states such parent is in compliance with the 
order of visitation. 

(b) The notice sent pursuant to this section shall also include a statement 
informing such parent of the need to obtain a release from the court in order 
to allow such parent’s license to be issued, renewed or reinstated. The notice 
shall be served by certified mail, return receipt requested, or by personal 
service with an affidavit of service completed by an authorized process server. 


History. see Needs an Initial Outpatient Commitment 


Acts 2000, ch. 971, § 4. Statute (Lori R. Holyfield), 42 U. Mem. L. Rev. 
221 (2011). 


Law Reviews. 
One Fell Through the Cracks: Why Tennes- 


36-6-504. Hearing to contest court’s intention to issue finding of 
noncompliance — Consent order. 


(a) Ifa parent requests a hearing pursuant to this part to contest the court’s 
intention to issue a finding of noncompliance to a licensing authority, the court 
shall conduct the hearing only to determine: 


36-6-505 DOMESTIC RELATIONS 868 


(1) Whether the licensee is a parent subject to an order of visitation; 

(2) Whether the licensee is not in compliance with an order of visitation; 
and 

(3) Whether good cause exists to impose the licensing sanctions provided 
for in this part. 

(b) The parties may enter into a consent order wherein the parent in 
violation agrees to henceforth comply with the order of visitation. Upon entry 
of such an order the proceedings for licensing sanctions shall be further stayed 
unless there is noncompliance with the consent order. In the event of 
noncompliance with the consent order, the stay shall cease and the court shall 
certify to each affected licensing authority that such parent is not in compli- 
ance with an order of visitation. Entry of such consent order shall constitute a 
waiver of such parent’s right to any hearing on the issue of noncompliance with 
an order of visitation based upon the notice of noncompliance for which the 
consent order has been entered. 

(c) The cost of this action and reasonable attorney’s fees shall be taxed to the 
parent who is not in compliance with an order of visitation. The cost of this 
action and reasonable attorney’s fees shall be assessed against any parent 
who, in bad faith, petitions the court for imposition of sanctions pursuant to 
this part. 


History. 
Acts 2000, ch. 971, § 5. 


36-6-505. Requesting hearing for noncompliance. 


(a) Ifa parent timely requests a hearing to contest the issue of compliance, 
the court shall stay the action and may not certify the name of such parent to 
any licensing authority for noncompliance with an order of visitation until the 
court issues a written decision after a hearing that finds such parent is not in 
compliance with an order of visitation; provided, that after a decision by the 
court has been made in the form of a final order as provided in § 4-5-315, there 
will be no further stay unless a reviewing court issues a stay, which stay shall 
be automatic upon the filing of a notice of appeal. 

(b) The court shall issue its decision after hearing without undue delay. The 
order must inform both parents that either party may file an appeal of the 
decision within thirty (30) days of the date of the decision. A certification 
concerning the status of a license shall be automatically stayed pending 
disposition of an appeal. 

(c) Upon a finding of noncompliance, the court may also allocate additional 
time with the child to the nonoffending parent. 

(d) Notwithstanding any law to the contrary, the court shall assess costs of 
an unsuccessful appeal of notice of noncompliance to the parent in non- 
compliance. 


History. 
Acts 2000, ch. 971, § 6. 
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36-6-506. Determining noncompliance of visitation. 


The court may certify in writing or by electronic data exchange to each 
licensing authority that the offending parent is not in compliance with an order 
of visitation if: 

(1) Such parent does not timely request a hearing upon service of notice 

issued under § 36-6-503; 

(2) Such parent has not entered into a consent order as provided for in 

§ 36-6-504, or having entered into such an order, has failed to comply with 

such an order; 

(3) The court issues a decision after a hearing pursuant to this part that 
finds such parent is not in compliance with an order of visitation; or 

(4) In any proceeding to enforce any provision of an order of visitation, the 
court finds a parent to be not in compliance with the order of visitation and 
the other parent specifically prayed for relief in the form of license revoca- 
tion, denial or suspension. 


History. 
Acts 2000, ch. 971, § 7. 


36-6-507. Denial, suspension or revocation of a license. 


(a) Notwithstanding any other law, rule or regulation to the contrary, the 
certification from the court under § 36-6-506 shall be a basis for the denial, 
suspension or revocation of a license, or for refusal to issue, renew, or reinstate 
a license by a licensing authority. 

(b) The licensing authority shall notify, without undue delay, by regular 
mail, a parent certified from the court under § 36-6-506, that the parent’s 
application for the issuance, renewal or reinstatement of a license has been 
denied or that the parent’s current license has been suspended or revoked 
because the parent’s name has been certified by the court as a parent who is 
not in compliance with an order of visitation. 

(c) Anotice of suspension shall specify the reason and statutory grounds for 
the suspension and the effective date of the suspension and may include any 
other notices prescribed by the licensing authority. The notice shall also inform 
the individual that in order to apply for issuance, renewal or reinstatement of 
the license, the individual shall obtain a release from the court in accordance 
with § 36-6-508. 

(d) Ifa licensing authority fails to deny, suspend or revoke a license when so 
ordered by a court pursuant to this part, the other parent may petition the 
court to compel the authority’s compliance. 

(e) A notice to the individual by the licensing authority to revoke, deny, 
suspend, or refuse to renew or reinstate a license after receipt of the court 
certification under this section shall not be appealable under the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5, part 3. 


History. 
Acts 2000, ch. 971, § 8. 
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36-6-508. Compliance with order — Release from the court. 


(a) When a parent who is served notice under § 36-6-503, or whose license 
was otherwise revoked, denied or suspended by order of the court, complies 
with the order of visitation, the court shall provide the licensing authority with 
written or electronic data exchange confirmation that the parent is in compli- 
ance with the order and issue a release to the parent. For purposes of lifting 
the licensing sanctions pursuant to this section, a parent will be considered in 
compliance with an order of visitation upon fully complying with such order for 
the next four (4) consecutive scheduled visitation periods after the finding by 
the court of noncompliance. 

(b)(1) Upon receipt of the release from the court, the licensing authority 
shall issue or extend the parent’s license, or withdraw any denial, revocation 
or suspension of the parent’s license; provided, that all other applicable 
licensing requirements are met by the parent. If all other applicable 
licensing requirements are met by the parent, the parent shall not, however, 
be required to be retested or recertified for a license that was valid and that 
was held in good standing by the parent, or for which the parent had been 
determined otherwise eligible by the licensing authority to receive, prior to 
the revocation or suspension or denial of such license pursuant to this part, 
and which license was revoked, suspended or denied solely pursuant to this 
part. 

(2) If, after the revocation, suspension or denial of the license, and before 
the date on which the next periodic licensing would be due, the license is 
restored or issued by the licensing authority due to a release, the parent 
shall not be required to pay a new periodic license fee for the period 
remaining before the next periodic licensing fee would be due; provided, the 
licensing authority may impose a reasonable reinstatement fee not to exceed 
five dollars ($5.00) for processing of the restoration or issuance of the license 
at any time. 


History. 
Acts 2000, ch. 971, § 9. 


36-6-509. Authorities cooperating with the court. 


The various licensing authorities shall cooperate with the court in any 
manner necessary to effectuate this part, and the court and the various 
licensing authorities shall enter into any necessary agreements to carry out 
the purposes of this part. 


History. 
Acts 2000, ch. 971, § 10. 


36-6-510. Filing of motions. 


Nothing in this part prohibits a custodial or noncustodial parent from filing 
a motion with the court to modify an order of visitation or a custody order. 


History. 
Acts 2000, ch. 971, § 11. 
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36-6-511. Qualifications for licensure or registration — Eligibility. 


(a) In addition to other qualifications for licensure or registration and 
conditions for continuing eligibility to hold a license as prescribed by law, rule 
or regulation issued under titles 438, 44, 45, 56, 62, 63, 68, 70 or 71, for an 
individual to engage in a profession, trade, occupation, business, or industry, or 
to hunt or fish, applicants for licensure, certification or registration, and 
licensees renewing their licenses, and existing licensees, must not then be 
subject to a certification that the licensee is not in compliance with an order of 
visitation. 

(b) The supreme court is encouraged to establish guidelines to suspend the 
license of an attorney who fails to comply with an order of visitation. 


History. 
Acts 2000, ch. 971, § 12. 


PART 6 
UNIFORM CHILD ABDUCTION PREVENTION ACT 


36-6-601. Short title. 


This part shall be known and may be cited as the “Uniform Child Abduction 
Prevention Act.” 


History. 
Acts 2010, ch. 832, § 1. 


36-6-602. Part definitions. 


In this part: 

(1) “Abduction” means the wrongful removal or wrongful retention of a 
child; 

(2) “Child” means an unemancipated individual who is less than eighteen 
(18) years of age; 

(3) “Child-custody determination” means a judgment, decree, or other 
order of a court providing for the legal custody, physical custody, or visitation 
with respect to a child. The term includes a permanent, temporary, initial, 
and modification order; 

(4) “Child-custody proceeding” means a proceeding in which legal custody, 
physical custody, or visitation with respect to a child is at issue. “Child- 
custody proceeding” includes a proceeding for divorce, dissolution of mar- 
riage, separation, neglect, abuse, dependency, guardianship, paternity, ter- 
mination of parental rights, or protection from domestic violence; 

(5) “Court” means an entity authorized under the law of a state to 
establish, enforce, or modify a child-custody determination; 

(6) “Petition” includes a motion or its equivalent; 

(7) “Record” means information that is inscribed on a tangible medium or 
that is stored in an electronic or other medium and is retrievable in 
perceivable form; 

(8) “State” means a state of the United States, the District of Columbia, 
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Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United States. “State” includes a 
federally recognized Indian tribe or nation; 

(9) “Travel document” means records relating to a travel itinerary, includ- 
ing travel tickets, passes, reservations for transportation, or accommoda- 
tions. “Travel document” does not include a passport or visa; 

(10) “Wrongful removal” means the taking of a child that breaches rights 
of custody or visitation given or recognized under the law of this state; and 

(11) “Wrongful retention” means the keeping or concealing of a child that 
breaches rights of custody or visitation given or recognized under the law of 
this state. 


History. 
Acts 2010, ch. 832, § 1. 


36-6-603. Cooperation and communication among courts. 


Sections 36-6-210, 36-6-211 and 36-6-212 apply to cooperation and commu- 
nications among courts in proceedings under this part. 


History. 
Acts 2010, ch. 832, § 1. 


36-6-604. Actions for abduction prevention measures. 


(a) A court on its own motion may order abduction prevention measures in 
a child-custody proceeding if the court finds that the evidence establishes a 
credible risk of abduction of the child. 

(b) A party to a child-custody determination or another individual or entity 
having a right under the law of this state or any other state to seek a 
child-custody determination for the child may file a petition seeking abduction 
prevention measures to protect the child under this part. 

(c) A prosecutor or public authority designated under § 36-6-239 may seek 
a warrant to take physical custody of a child under § 36-6-609 or other 
appropriate prevention measures. 


History. 
Acts 2010, ch. 832, § 1. 


36-6-605. Jurisdiction. 


(a) A petition under this part may be filed only in a court that has 
jurisdiction to make a child-custody determination with respect to the child at 
issue under part 2 of this chapter. 

(b) A court of this state has temporary emergency jurisdiction under 
§ 36-6-219 if the court finds a credible risk of abduction. 


History. 
Acts 2010, ch. 832, § 1. 


36-6-606. Contents of petition. 


(a) A petition under this part must be verified and include a copy of any 
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existing child-custody determination, if available. The petition must specify 
the risk factors for abduction, including the relevant factors described in 
§ 36-6-607. 

(b) Subject to § 36-6-224(e), if reasonably ascertainable, the petition must 
contain: 

(1) The name, date of birth, and gender of the child; 

(2) The customary address and current physical location of the child; 

(3) The identity, customary address, and current physical location of the 
respondent; 

(4) Astatement of whether a prior action to prevent abduction or domestic 
violence has been filed by a party or other individual or entity having custody 
of the child, and the date, location, and disposition of the action; 

(5) Astatement of whether a party to the proceeding has been arrested for 
a crime related to domestic violence, stalking, or child abuse or neglect, and 
the date, location, and disposition of the case; and 

(6) Any other information required to be submitted to the court for a 
child-custody determination under § 36-6-224. 


History. 
Acts 2010, ch. 832, § 1. 


36-6-607. Factors to determine risk of abduction. 


(a) In determining whether there is a credible risk of abduction of a child, 
the court shall consider any evidence that the petitioner or respondent: 
(1) Has previously abducted or attempted to abduct the child; 
(2) Has threatened to abduct the child; 
(3) Has recently engaged in activities that may indicate a planned 
abduction, including: 

(A) Abandoning employment; 

(B) Selling a primary residence; 

(C) Terminating a lease; 

(D) Closing bank or other financial management accounts, liquidating 
assets, hiding or destroying financial documents, or conducting any 
unusual financial activities; 

(E) Applying for a passport or visa or obtaining travel documents for the 
respondent, a family member, or the child; or 

(F) Seeking to obtain the child’s birth certificate or school or medical 
records; 

(4) Has engaged in domestic violence, stalking, or child abuse or neglect; 

(5) Has refused to follow a child-custody determination; 

(6) Lacks strong familial, financial, emotional, or cultural ties to the state 
or the United States; 

(7) Has strong familial, financial, emotional, or cultural ties to another 
state or country; } 

(8) Is likely to take the child to a country that: 

(A) Is not a party to the Hague Convention on the Civil Aspects of 
International Child Abduction and does not provide for the extradition of 
an abducting parent or for the return of an abducted child; 

(B) Is a party to the Hague Convention on the Civil Aspects of 
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International Child Abduction but: 

(i) The Hague Convention on the Civil Aspects of International Child 
Abduction is not in force between the United States and that country; 

(ii) Is noncompliant according to the most recent compliance report 
issued by the United States department of state; or 

(iii) Lacks legal mechanisms for immediately and effectively enforc- 
ing a return order under the Hague Convention on the Civil Aspects of 
International Child Abduction; 

(C) Poses a risk that the child’s physical or emotional health or safety 
would be endangered in the country because of specific circumstances 
relating to the child or because of human rights violations committed 
against children; 

(D) Has laws or practices that would: 

(i) Enable the respondent, without due cause, to prevent the peti- 
tioner from contacting the child; 

(ii) Restrict the petitioner from freely traveling to or exiting from the 
country because of the petitioner’s gender, nationality, marital status, or 
religion; or 

(iii) Restrict the child’s ability legally to leave the country after the 
child reaches the age of majority because of a child’s gender, nationality, 
or religion; 

(E) Is included by the United States department of state on a current 
list of state sponsors of terrorism; 

(F) Does not have an official United States diplomatic presence in the 
country; or 

(G) Is engaged in active military action or war, including a civil war, to 
which the child may be exposed; 

(9) Is undergoing a change in immigration or citizenship status that 
would adversely affect the respondent’s ability to remain in the United 
States legally; 

(10) Has had an application for United States citizenship denied; 

(11) Has forged or presented misleading or false evidence on government 
forms or supporting documents to obtain or attempt to obtain a passport, a 
visa, travel documents, a social security card, a driver’s license, or other 
government-issued identification card or has made a misrepresentation to 
the United States government; 

(12) Has used multiple names to attempt to mislead or defraud; or 

(13) Has engaged in any other conduct the court considers relevant to the 
risk of abduction. 

(b) In the hearing on a petition under this part, the court shall consider any 
evidence that the respondent believed in good faith that the respondent’s 
conduct was necessary to avoid imminent harm to the child or respondent and 
any other evidence that may be relevant to whether the respondent may be 
permitted to remove or retain the child. 


History. 
Acts 2010, ch. 832, § 1. 
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36-6-608. Provisions and measures to prevent abduction. 


(a) If a petition is filed under this part, the court may enter an order that 
must include: 

(1) The basis for the court’s exercise of jurisdiction; 

(2) The manner in which notice and opportunity to be heard were given to 
the persons entitled to notice of the proceeding; 

(3) Adetailed description of each party’s custody and visitation rights and 
residential arrangements for the child; 

(4) A provision stating that a violation of the order may subject the party 
in violation to civil and criminal penalties; and 

(5) Identification of the child’s country of habitual residence at the time of 
the issuance of the order. 

(b) If, at a hearing on a petition under this part or on the court’s own motion, 
the court after reviewing the evidence finds a credible risk of abduction of the 
child, the court shall enter an abduction prevention order. The order must 
include the provisions required by subsection (a) and measures and conditions, 
including those in subsections (c), (d), and (e), that are reasonably calculated to 
prevent abduction of the child, giving due consideration to the custody and 
visitation rights of the parties. The court shall consider the age of the child, the 
potential harm to the child from an abduction, the legal and practical 
difficulties of returning the child to the jurisdiction if abducted, and the 
reasons for the potential abduction, including evidence of domestic violence, 
stalking, or child abuse or neglect. 

(c) An abduction prevention order may include one (1) or more of the 
following: 

(1) An imposition of travel restrictions that require that a party traveling 
with the child outside a designated geographical area provide the other 
party with the following: 

(A) The travel itinerary of the child; 

(B) A list of physical addresses and telephone numbers at which the 
child can be reached at specified times; and 

(C) Copies of all travel documents; 

(2) A prohibition of the respondent directly or indirectly: 

(A) Removing the child from this state, the United States, or another 
geographic area without permission of the court or the petitioner’s written 
consent; 

(B) Removing or retaining the child in violation of a child-custody 
determination; 

(C) Removing the child from school or a child-care or similar facility; or 

(D) Approaching the child at any location other than a site designated 
for supervised visitation; 

(3) A requirement that a party register the order in another state as a 
prerequisite to allowing the child to travel to that state; — 

(4) With regard to the child’s passport: 

(A) A direction that the petitioner place the child’s name in the United 
States department of state’s child passport issuance alert program; 

(B) A requirement that the respondent surrender to the court or the 
petitioner’s attorney any United States or foreign passport issued in the 
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child’s name, including a passport issued in the name of both the parent 

and the child; and 

(C) A prohibition upon the respondent from applying on behalf of the 
child for a new or replacement passport or visa; 

(5) As a prerequisite to exercising custody or visitation, a requirement 
that the respondent provide: 

(A) To the United States department of state office of children’s issues 
and the relevant foreign consulate or embassy, an authenticated copy of 
the order detailing passport and travel restrictions for the child; 

(B) To the court: 

(i) Proof that the respondent has provided the information in subdi- 
vision (c)(5)(A); and 

(ii) An acknowledgment in a record from the relevant foreign consul- 
ate or embassy that no passport application has been made or passport 
issued on behalf of the child; 

(C) To the petitioner, proof of registration with the United States 
embassy or other United States diplomatic presence in the destination 
country and with the Central Authority for the Hague Convention on the 
Civil Aspects of International Child Abduction, if that Convention is in 
effect between the United States and the destination country, unless one 
of the parties objects; and 

(D) A written waiver under the Privacy Act (5 U.S.C. § 552a), with 
respect to any document, application, or other information pertaining to 
the child authorizing its disclosure to the court and the petitioner; and 
(6) Upon the petitioner’s request, a requirement that the respondent 

obtain an order from the relevant foreign country containing terms identical 

to the child-custody determination issued in the United States. 

(d) In an abduction prevention order, the court may impose conditions on 
the exercise of custody or visitation that: 

(1) Limit visitation or require that visitation with the child by the 
respondent be supervised until the court finds that supervision is no longer 
necessary and order the respondent to pay the costs of supervision; 

(2) Require the respondent to post a bond or provide other security in an 
amount sufficient to serve as a financial deterrent to abduction, the proceeds 
of which may be used to pay for the reasonable expenses of recovery of the 
child, including reasonable attorney’s fees and costs if there is an abduction; 
and 

(3) Require the respondent to obtain education on the potentially harmful 
effects to the child from abduction. 

(e) To prevent imminent abduction of a child, a court may: 

(1) Issue a warrant to take physical custody of the child under § 36-6-609 
or the law of this state other than this part; 

(2) Direct the use of law enforcement to take any action reasonably 
necessary to locate the child, obtain return of the child, or enforce a custody 
determination under this part or the law of this state other than this part; 
or 

(3) Grant any other relief allowed under the law of this state other than 
this part. 
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(f) The remedies provided in this part are cumulative and do not affect the 
availability of other remedies to prevent abduction. 


History. 
Acts 2010, ch. 832, § 1. 


36-6-609. Warrant to take physical custody of child. 


(a) Ifa petition under this part contains allegations, and the court finds that 
there is a credible risk that the child is imminently likely to be wrongfully 
removed, the court may issue an ex parte warrant to take physical custody of 
the child. 

(b) The respondent on a petition under subsection (a) must be afforded an 
opportunity to be heard at the earliest possible time after the ex parte warrant 
is executed, but not later than the next judicial day unless a hearing on that 
date is impossible. In that event, the court shall hold the hearing on the first 
judicial day possible. 

(c) An ex parte warrant under subsection (a) to take physical custody of a 
child must: 

(1) Recite the facts upon which a determination of a credible risk of 
imminent wrongful removal of the child is based; 

(2) Direct law enforcement officers to take physical custody of the child 
immediately; 

(3) State the date and time for the hearing on the petition; and 

(4) Provide for the safe interim placement of the child pending further 
order of the court. 

(d) If feasible, before issuing a warrant and before determining the place- 
ment of the child after the warrant is executed, the court may order a search 
of the relevant databases of the national crime information center system and 
similar state databases to determine if either the petitioner or respondent has 
a history of domestic violence, stalking, or child abuse or neglect. 

(e) The petition and warrant must be served on the respondent when or 
immediately after the child is taken into physical custody. 

(f) A warrant to take physical custody of a child, issued by this state or 
another state, is enforceable throughout this state. If the court finds that a less 
intrusive remedy will not be effective, it may authorize law enforcement 
officers to enter private property to take physical custody of the child. If 
required by exigent circumstances, the court may authorize law enforcement 
officers to make a forcible entry at any hour. 

(g) If the court finds after a hearing that a petitioner sought an ex parte 
warrant under subsection (a) for the purpose of harassment or in bad faith, the 
court may award the respondent reasonable attorney’s fees, costs, and ex- 
penses. | 

(h) This part does not affect the availability of relief allowed under the law 
of this state other than this part. 


History. 
Acts 2010, ch. 832, § 1. 
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36-6-610. Duration of abduction prevention order. 


An abduction prevention order remains in effect until the earliest of: 

(1) The time stated in the order; 

(2) The emancipation of the child; 

(3) The child’s attaining eighteen (18) years of age; or 

(4) The time the order is modified, revoked, vacated, or superseded by a 
court with jurisdiction under §§ 36-6-216 — 36-6-218 and other applicable 
law of this state. 


History. 
Acts.:2010,,.ch:.832;' $41, 


36-6-611. Uniformity of application and construction. 


In applying and construing this uniform act, consideration must be given to 
the need to promote uniformity of the law with respect to its subject matter 
among states that enact it. 


History. ders of protection. OAG 14-101, 2014 Tenn. AG 
Acts 2010, ch. 832, § 1. LEXIS 104 (11/26/14). 


Attorney General Opinions. 
Enforcement of out-of-state and ex parte or- 


36-6-612. Relation to Electronic Signatures in Global and National 
Commerce Act. 


This part modifies, limits, and supersedes the federal Electronic Signatures 
in Global and National Commerce Act (15 U.S.C. § 7001 et seq.), but does not 
modify, limit, or supersede § 101(c) of the act (15 U.S.C. § 7001(c)), or 
authorize electronic delivery of any of the notices described in § 103(b) of that 
act (15 U.S.C. § 7003(b)). 


History. 
Acts 2010, ch. 832, § 1. 
CHAPTER 7 
UNIFORM DEPLOYED PARENTS CUSTODY AND 
VISITATION ACT 


Part 1. General Provisions 


Section 

36-7-101. Short title. 

36-7-102. Chapter definitions. 

36-7-103. Remedies for noncompliance. 

36-7-104. Jurisdiction. 

36-7-105. Notification of pending deployment — Proposed plan for custodial responsibility during 
deployment. 

36-7-106. Duty to notify of change of address. 

36-7-107. Effect of past or future deployment on best interest considerations. 


Part 2. Temporary custody agreements 


36-7-201. Form of temporary agreement during deployment. 
36-7-202. Nature of authority created by agreement. 
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Section 

36-7-203. Modification of agreement. 

36-7-204. Grant and revocation of power of attorney. 
36-7-205. Filing of agreement or power of attorney with court. 


Part 3. Court proceedings to obtain temporary custody order 


36-7-301. “Close and substantial relationship” defined. 

36-7-302. Proceeding for temporary custody order. 

36-7-303. Expedited hearing. 

36-7-304. Testimony by electronic means. 

36-7-305. Effect of prior judicial order or agreement. 

36-7-306. Grant of caretaking or decision-making authority to nonparent. 
36-7-307. Nature of authority created by temporary custody order. 

36-7-308. Content of temporary custody order. 

36-7-309. Order for child support. 

36-7-310. Modifying or terminating grant of custodial responsibility to nonparent. 


Part 4. Termination of order 
36-7-401. Termination of temporary order providing for modification of child custody decree. 
Part 5. Applicability and construction 


36-7-501. Application and construction of uniform law. 
36-7-502. Relation to Electronic Signatures in Global and National Commerce Act. 
36-7-503. Applicability of chapter. 


PART 1 
GENERAL PROVISIONS 


36-7-101. Short title. 


This chapter shall be known and may be cited as the “Uniform Deployed 
Parents Custody and Visitation Act.” 


History. 
Acts 2014, ch. 798, § 1. 


36-7-102. Chapter definitions. 


In this chapter: 

(1) “Adult” means an individual who has attained eighteen (18) years of 
age or 1s an emancipated minor; 

(2) “Caretaking authority” means the right to live with and care for a child 
on a day-to-day basis. “Caretaking authority” includes physical custody, 
parenting time, right to access, and visitation; 

(3) “Child” means: 

(A) An unemancipated individual who has not attained eighteen (18) 
years of age; or 

(B) An adult son or daughter by birth or adoption, or under law of this 
state other than this chapter, who is the subject of a court order concerning 
custodial responsibility; 

(4) “Court” means a tribunal, including an administrative agency, autho- 
rized under law of this state other than this chapter to make, enforce, or 
modify a decision regarding custodial responsibility; 

(5) “Custodial responsibility” includes all powers and duties relating to 
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caretaking authority and decision-making authority for a child. “Custodial 
responsibility” includes physical custody, legal custody, parenting time, right 
to access, visitation, and authority to grant limited contact with a child; 

(6)(A) “Decision-making authority” means the power to make important 

decisions regarding a child, including decisions regarding the child’s 

education, religious training, health care, extracurricular activities, and 
travel; 

(B) “Decision-making authority” does not include the power to make 
decisions that necessarily accompany a grant of caretaking authority; 
(7) “Deploying parent” means a service member who is deployed or has 

been notified of impending deployment and is: 

(A) A parent of a child under law of this state other than this chapter; 
or 

(B) An individual who has custodial responsibility for a child under law 
of this state other than this chapter; 

(8) “Deployment” means the movement or mobilization of a service 
member for more than thirty (30) days pursuant to uniformed service orders 
that: 

(A) Are designated as unaccompanied; 

(B) Do not authorize dependent travel; or 

(C) Otherwise do not permit the movement of family members to the 
location to which the service member is deployed; 

(9) “Family member” means a sibling, aunt, uncle, cousin, stepparent, or 
grandparent of a child or an individual recognized to be in a familial 
relationship with a child under law of this state other than this chapter; 

(10) “Limited contact” means the authority of a nonparent to visit a child 
for a limited time. “Limited contact” includes authority to take the child to 
a place other than the residence of the child; 

(11) “Nonparent” means an individual other than a deploying parent or 
other parent; 

(12) “Other parent” means an individual who, in common with a deploy- 
ing parent, is: 

(A) A parent of a child under law of this state other than this chapter; 
or 

(B) An individual who has custodial responsibility for a child under law 
of this state other than this chapter; 

(13) “Record” means information that is inscribed on a tangible medium 
or that is stored in an electronic or other medium and is retrievable in 
perceivable form; 

(14) “Return from deployment” means the conclusion of a service mem- 
ber’s deployment as specified in uniformed service orders; 

(15) “Service member” means a member of a uniformed service; 

(16) “Sign” means with present intent to authenticate or adopt a record: 

(A) To execute or adopt a tangible symbol; or 

(B) To attach to or logically associate with the record an electronic 
symbol, sound, or process; 

(17) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
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possession subject to the jurisdiction of the United States; and 
(18) “Uniformed service” means: 
(A) Active and reserve components of the army, navy, air force, marine 
corps, or coast guard of the United States; 
(B) The United States merchant marine; 
(C) The commissioned corps of the United States public health service; 
(D) The commissioned corps of the national oceanic and atmospheric 
administration of the United States; or 
(E) The national guard of a state. 


History. 
Acts 2014, ch. 798, § 1. 


36-7-103. Remedies for noncompliance. 


In addition to other remedies under law of this state other than this chapter, 
if a court finds that a party to a proceeding under this chapter has acted in bad 
faith or intentionally failed to comply with this chapter or a court order issued 
under this chapter, the court may assess reasonable attorney’s fees and costs 
against the party and order other appropriate relief. 


History. 
Acts 2014, ch. 798, § 1. 


36-7-104. Jurisdiction. 


(a) Acourt may issue an order regarding custodial responsibility under this 
chapter only if the court has jurisdiction under the Uniform Child Custody 
Jurisdiction and Enforcement Act, compiled in chapter 6, part 2 of this title. 

(b) If a court has issued a temporary order regarding custodial responsibil- 
ity pursuant to part 3 of this chapter, the residence of the deploying parent is 
not changed by reason of the deployment for the purposes of the Uniform Child 
Custody Jurisdiction and Enforcement Act during the deployment. 

(c) If a court has issued a permanent order regarding custodial responsibil- 
ity before notice of deployment and the parents have requested to modify that 
order temporarily by agreement pursuant to part 2 of this chapter, the 
residence of the deploying parent is not changed by reason of the deployment 
for the purposes of the Uniform Child Custody Jurisdiction and Enforcement 
Act. 

(d) If a court in another state has issued a temporary order regarding 
custodial responsibility as a result of impending or current deployment, the 
residence of the deploying parent is not changed by reason of the deployment 
for the purposes of the Uniform Child Custody Jurisdiction and Enforcement 
Act. | 

(e) This section does not prevent a court from exercising temporary emer- 
gency jurisdiction under the Uniform Child Custody Jurisdiction and Enforce- 
ment Act. 


History. 
Acts 2014, ch. 798, § 1. 
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36-7-105. Notification of pending deployment — Proposed plan for 
custodial responsibility during deployment. 


(a) Except as otherwise provided in subsection (d) and subject to subsection 
(c), a deploying parent shall notify in a record the other parent of a pending 
deployment not later than seven (7) days after receiving notice of deployment 
unless reasonably prevented from doing so by the circumstances of service. If 
the circumstances of service prevent giving notification within the seven (7) 
days, the deploying parent shall give the notification as soon as reasonably 
possible. 

(b) Except as otherwise provided in subsection (d) and subject to subsection 
(c), each parent shall provide in a record the other parent with a proposed plan 
for fulfilling that parent’s share of custodial responsibility during deployment. 
Each parent shall provide the plan as soon as reasonably possible after 
notification of deployment is given under subsection (a). 

(c) If a court order currently in effect prohibits disclosure of the address or 
contact information of the other parent, notification of deployment under 
subsection (a), or notification of a plan for custodial responsibility during 
deployment under subsection (b), may be made only to the issuing court. If the 
address of the other parent is available to the issuing court, the court shall 
forward the notification to the other parent. The court shall keep confidential 
the address or contact information of the other parent. 

(d) Notification in a record under subsection (a) or (b) is not required if the 
parents are living in the same residence and both parents have actual notice 
of the deployment or plan. 

(e) In a proceeding regarding custodial responsibility, a court may consider 
the reasonableness of a parent’s efforts to comply with this section. 


History. Cross-References. 
Acts 2014, ch. 798, § 1. Confidentiality of public records, § 10-7-504. 


36-7-106. Duty to notify of change of address. 


(a) Except as otherwise provided in subsection (b), an individual to whom 
custodial responsibility has been granted during deployment pursuant to part 
2 or 3 of this chapter shall notify the deploying parent and any other person 
with custodial responsibility of a child of any change of the individual’s mailing 
address or residence until the grant is terminated. The individual shall provide 
the notice to any court that has issued a custody or child support order 
concerning the child which is in effect. 

(b) If a court order currently in effect prohibits disclosure of the address or 
contact information of an individual to whom custodial responsibility has been 
granted, a notification under subsection (a) may be made only to the court that 
issued the order. The court shall keep confidential the mailing address or 
residence of the individual to whom custodial responsibility has been granted. 


History. Cross-References. 
Acts 2014, ch. 798, § 1. Confidentiality of public records, § 10-7-504. 
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36-7-107. Effect of past or future deployment on best interest consid- 
erations. 


In a proceeding for custodial responsibility of a child of a service member, a 
court may not consider a parent’s past deployment or possible future deploy- 
ment in itself in determining the best interest of the child but may consider 
any significant impact on the best interest of the child of the parent’s past or 
possible future deployment. 


History. 
Acts 2014, ch. 798, § 1. 


PART 2 
TEMPORARY CUSTODY AGREEMENTS 


36-7-201. Form of temporary agreement during deployment. 


(a) The parents of a child may enter into a temporary agreement under this 
part granting custodial responsibility during deployment. 
(b) An agreement under subsection (a) must be: 

(1) In writing; and 

(2) Signed by both parents and any nonparent to whom custodial respon- 
sibility is granted. 

(c) Subject to subsection (d), an agreement under subsection (a), if feasible, 
must: 

(1) Identify the destination, duration, and conditions of the deployment 
that is the basis for the agreement; 

(2) Specify the allocation of caretaking authority among the deploying 
parent, the other parent, and any nonparent; 

(3) Specify any decision-making authority that accompanies a grant of 
caretaking authority; 

(4) Specify any grant of limited contact to a nonparent; 

(5) If under the agreement custodial responsibility is shared by the other 
parent and a nonparent, or by other nonparents, provide a process to resolve 
any dispute that may arise; 

(6) Specify the frequency, duration, and means, including electronic 
means, by which the deploying parent will have contact with the child, any 
role to be played by the other parent in facilitating the contact, and the 
allocation of any costs of contact; 

(7) Specify the contact between the deploying parent and child during the 
time the deploying parent is on leave or is otherwise available; 

(8) Acknowledge that any party’s child-support obligation cannot be 
modified by the agreement, and that changing the terms of the obligation 
during deployment requires modification in the appropriate court; 

(9) Provide that the agreement will terminate according to the procedures 
under part 4 of this chapter after the deploying parent returns from 
deployment; and 

(10) Specify which parent is required to file the agreement with a court of 
competent jurisdiction pursuant to § 36-7-205. 
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(d) The omission of any of the items specified in subsection (c) does not 
invalidate an agreement under this section. 


History. 
Acts 2014, ch. 798, § 1. 


36-7-202. Nature of authority created by agreement. 


(a) An agreement under this part is temporary and terminates pursuant to 
part 4 of this chapter after the deploying parent returns from deployment, 
unless the agreement has been terminated before that time by court order or 
modification under § 36-7-203. The agreement does not create an indepen- 
dent, continuing right to caretaking authority, decision-making authority, or 
limited contact in an individual to whom custodial responsibility is given. 

(b) Anonparent who has caretaking authority, decision-making authority, or 
limited contact by an agreement under this part has standing to enforce the 
agreement until it has been terminated by court order, by modification under 
§ 36-7-2038, or under part 4 of this chapter. 


History. 
Acts 2014, ch. 798, § 1. 


36-7-203. Modification of agreement. 


(a) By mutual consent, the parents of a child may modify an agreement 
regarding custodial responsibility made pursuant to this part. 

(b) If an agreement is modified under subsection (a) before deployment of a 
deploying parent, the modification must be in writing and signed by both 
parents and any nonparent who will exercise custodial responsibility under the 
modified agreement approved by the court. 

(c) If an agreement is modified under subsection (a) during deployment of a 
deploying parent, the modification must be agreed to in a record by both 
parents and any nonparent who will exercise custodial responsibility under the 
modified agreement approved by the court. 


History. 
Acts 2014, ch. 798, § 1. 


36-7-204. Grant and revocation of power of attorney. 


A deploying parent, by power of attorney, may delegate all or part of 
custodial responsibility to an adult nonparent for the period of deployment if 
no other parent possesses custodial responsibility under law of this state other 
than this part, or if a court order currently in effect prohibits contact between 
the child and the other parent. The deploying parent may revoke the power of 
attorney by signing a revocation of the power. 


History. 
Acts 2014, ch. 798, § 1. 


36-7-205. Filing of agreement or power of attorney with court. 


An agreement or power of attorney under this part must be filed within a 
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reasonable time with any court that has entered an order on custodial 
responsibility or child support that is in effect concerning the child who is the 
subject of the agreement or power of attorney and shall be binding upon the 
parties upon approval by the court. The case number and heading of the 
pending case concerning custodial responsibility or child support must be 
provided to the court with the agreement or power of attorney. 


History. 
Acts 2014, ch. 798, § 1. 
PART 3 
COURT PROCEEDINGS TO OBTAIN TEMPORARY 
CUSTODY ORDER 


36-7-301. “Close and substantial relationship” defined. 


In this part, “close and substantial relationship” means a relationship in 
which a significant bond exists between a child and a nonparent. 


History. 
Acts 2014, ch. 798, § 1. 


36-7-302. Proceeding for temporary custody order. 


(a) After a deploying parent receives notice of deployment and until the 
deployment terminates, a court may issue a temporary order granting custo- 
dial responsibility unless prohibited by the Service Members Civil Relief Act 
(50 U.S.C. Appendix Sections 521 and 522), and may not issue a permanent 
order granting custodial responsibility without the consent of the deploying 
parent. 

(b) At any time after a deploying parent receives notice of deployment, 
either parent may file an action regarding custodial responsibility of a child 
during deployment. A motion must be filed in a pending proceeding for 
custodial responsibility in a court with jurisdiction under § 36-7-104 or, if 
there is no pending proceeding in a court with jurisdiction under § 36-7-104, 
in a new complaint for granting custodial responsibility during deployment. 


History. 
Acts 2014, ch. 798, § 1. 


36-7-303. Expedited hearing. 


If an action to grant custodial responsibility is filed under § 36-7-302(b) 
before a deploying parent deploys, the court shall conduct an expedited 
hearing. 


History. 
Acts 2014, ch. 798, § 1. 


36-7-304. Testimony by electronic means. 


In a proceeding under this part, a party or witness who is not reasonably 
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available to appear personally may appear, provide testimony, and present 
evidence by electronic means unless the court finds good cause to require a 
personal appearance. 


History. 
Acts 2014, ch. 798, § 1. 


36-7-305. Effect of prior judicial order or agreement. 


In a proceeding for a grant of custodial responsibility pursuant to this part, 
the following rules apply: 

(1) A prior judicial order designating custodial responsibility in the event 
of deployment is binding on the court unless the circumstances meet the 
requirements of law of this state other than this chapter for modifying a 
judicial order regarding custodial responsibility; and 

(2) The court shall enforce a prior written agreement between the parents 
for designating custodial responsibility in the event of deployment, including 
an agreement or modification executed under part 2 of this chapter, unless 
the court finds that the agreement is contrary to the best interest of the 
child. 


History. 
Acts 2014, ch. 798, § 1. 


36-7-306. Grant of caretaking or decision-making authority to nonpar- 
ent. 


(a) On motion of a deploying parent and in accordance with law of this state 
other than this chapter, if it is in the best interest of the child, a court may 
grant caretaking authority to a nonparent who is an adult family member of 
the child. 

(b) Unless a grant of caretaking authority to a nonparent under subsection 
(a) is agreed to by the other parent, the grant is limited to an amount of time 
not greater than: 

(1) The amount of time granted to the deploying parent under a perma- 
nent custody order, but the court may add unusual travel time necessary to 
transport the child; or 

(2) In the absence of a permanent custody order that is currently in effect, 
the amount of time that the deploying parent habitually cared for the child 
before being notified of deployment, but the court may add unusual travel 
time necessary to transport the child. 

(c) Acourt may grant part of a deploying parent’s decision-making author- 
ity, if the deploying parent and the other parent are both unable to exercise 
that authority, to a nonparent who is an adult family member of the child or an 
adult with whom the child has a close and substantial relationship. If a court 
grants the authority to a nonparent, the court shall specify the decision- 
making powers granted, including decisions regarding the child’s education, 
religious training, health care, extracurricular activities, and travel. 


History. 
Acts 2014, ch. 798, § 1. 
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36-7-307. Nature of authority created by temporary custody order. 


(a) A grant of authority under this part is temporary and terminates under 
part 4 of this chapter after the return from deployment of the deploying parent, 
unless the grant has been terminated before that time by court order. The 
grant does not create an independent, continuing right to caretaking authority, 
decision-making authority, or limited contact in an individual to whom it is 
granted. 

(b) Anonparent granted caretaking authority, decision-making authority, or 
limited contact under this part has standing to enforce the grant until it is 
terminated by court order or under part 4 of this chapter. 


History. 
Acts 2014, ch. 798, § 1. 


36-7-308. Content of temporary custody order. 


(a) An order granting custodial responsibility under this part must: 

(1) Designate the order as temporary; and 

(2) Identify to the extent feasible the destination, duration, and condi- 
tions of the deployment. 

(b) If applicable, an order for custodial responsibility under this part must: 

(1) Specify the allocation of caretaking authority, decision-making author- 
ity, or limited contact among the deploying parent, the other parent, and any 
nonparent; 

(2) If the order divides caretaking or decision-making authority between 
individuals, or grants caretaking authority to one individual and limited 
contact to another, provide a process to resolve any dispute that may arise; 

(3) Provide for liberal communication between the deploying parent and 
the child during deployment, including through electronic means, unless 
contrary to the best interest of the child, and allocate any costs of 
communications; 

(4) Provide for liberal contact between the deploying parent and the child 
during the time the deploying parent is on leave or otherwise available, 
unless contrary to the best interest of the child; and 

(5) Provide that the order will terminate pursuant to part 4 of this chapter 
after the deploying parent returns from deployment. 


History. 
Acts 2014, ch. 798, § 1. 


36-7-309. Order for child support. 


If a court has issued an order granting caretaking authority under this part, 
or an agreement granting caretaking authority has been executed under part 
2 of this chapter, the court may enter a temporary order for child support 
consistent with law of this state other than this chapter if the court has 
jurisdiction under the Uniform Interstate Family Support Act, compiled in 
chapter 5, parts 21-29 of this title. 


36-7-310 DOMESTIC RELATIONS 888 


History. 
Acts 2014, ch. 798, § 1. 


36-7-310. Modifying or terminating grant of custodial responsibility to 
nonparent. 


(a) Except for an order under § 36-7-305, except as otherwise provided in 
subsection (b), and consistent with the Service Members Civil Relief Act (50 
U.S.C. Appendix Sections 521 and 522), on motion of a deploying or other 
parent or any nonparent to whom caretaking authority, decision-making 
authority, or limited contact has been granted, the court may modify or 
terminate the grant if the modification or termination is consistent with this 
part and it is in the best interest of the child. A modification is temporary and 
terminates pursuant to part 4 of this chapter after the deploying parent 
returns from deployment, unless the grant has been terminated before that 
time by court order. 

(b) On motion of a deploying parent, the court shall terminate a grant of 
limited contact. 


History. 
Acts 2014, ch. 798, § 1. 


PART 4 
TERMINATION OF ORDER 


36-7-401. Termination of temporary order providing for modification 
of child custody decree. 


A temporary order entered under this chapter providing for a modification of 
a child custody decree shall terminate at the end of the deployment and shall 
revert back to the previous custody order. 


History. 
Acts 2014, ch. 798, § 1. 


PART 5 
APPLICABILITY AND CONSTRUCTION 


36-7-501. Application and construction of uniform law. 


In applying and construing this uniform law, consideration must be given to 
the need to promote uniformity of the law with respect to its subject matter 
among states that enact it. 


History. 
Acts 2014, ch. 798, § 1. 


36-7-502. Relation to Electronic Signatures in Global and National 
Commerce Act. 


This chapter modifies, limits, or supersedes the Electronic Signatures in 
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Global and National Commerce Act (15 U.S.C. Section 7001 et seq.), but does 
not modify, limit, or supersede Section 101(c) of that act (15 U.S.C. Section 
7001(c)), or authorize electronic delivery of any of the notices described in 
Section 103(b) of that act (15 U.S.C. Section 7003(b)). 


History. 
Acts 2014, ch. 798, § 1. 


36-7-503. Applicability of chapter. 


This chapter does not affect the validity of a temporary court order 
concerning custodial responsibility during deployment which was entered 
before July 1, 2014. 


History. 
Acts 2014, ch. 798, § 1. 
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ABANDONED CHILDREN. 
Adoption. 
Consent of parents, §36-1-110. 
Defined, §36-1-102. 
Determination, §36-1-110. 
Baby drop off law, §36-1-142. 
Child custody. 
Residential time limited, §36-6-101. 


ABANDONMENT. 
Infant voluntarily delivered to facility, 
§36-1-142. 


ABANDONMENT OF INFANT. 
Infant voluntarily delivered to facility, 
§36-1-142. 


ABDUCTION. 
Adoption. 
Natural parents illegally repossessing child, 
§36-1-123. 
Child abduction prevention, §§36-6-601 to 
36-6-612. 


ACCOUNTANTS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Denial or revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


ACKNOWLEDGMENTS. 
Support and maintenance. 
Interstate family support act. 
Paternity, voluntary acknowledgment. 
Evidentiary effect, §36-5-2316. 


ACTIONS. 
Alienation of affections. 

Tort action abolished, §36-3-701. 
Divorce. 

General provisions, §§36-4-101 to 36-4-135. 
Forced marriage, §36-3-108. 
Illegitimate children. 

Paternity proceedings, §§36-2-305 to 

36-2-308. 
Marriage. 
Forced marriage, §36-3-108. 


ACTIONS —Cont’d 
Paternity proceedings, §§36-2-305 to 
36-2-308. 


ADMINISTRATIVE LAW JUDGES. 
Marriage. 
Persons who may solemnize. 
Federal administrative law judges, 
§36-3-301. 


ADMINISTRATIVE OFFICE OF THE 
COURTS. 
Domestic abuse protection orders. 
Office to develop forms, §36-3-604. 
Parenting plans. 
Office to develop forms, §36-6-404. 


ADMINISTRATIVE PROCEDURE. 
Child support enforcement actions, 
§§36-5-801 to 36-5-816. 
Appeal of administrative actions, 
§§36-5-1001 to 36-5-1006. 
Lien enforcement, §36-5-905. 


ADOPTION. 
Advance notice of release of records 
(repealed July 2022). 
Advance notice registry, §36-1-304. 
Definition of advance notice period, 
§36-1-302. 
Purpose of provisions, §36-1-301. 
Request for advance notice. 
Persons entitled to file, $36-1-303. 
Rules and regulations, §36-1-305. 
Applicability of provisions, §36-1-107. 
Baby selling, §36-1-109. 
Biological family. 
Release of nonidentifying information 
concerning biological family, §36-1-133. 
Bribes, §36-1-109. 
Child placement. 
Entities authorized to place children for 
adoption, §36-1-108. 
Illegal payments, §36-1-109. 
Children’s services department. 
Information to be provided to adoptive 
family by department, §36-1-144. 
Child support. 
Obligor adopting another child considered 
change in circumstances, §36-5-101. 
Complaint for parentage. 
Filing by person listed on putative father 
registry, §36-2-318. 
Consent. 
Parents. 
Pre-surrender request for home study or 
preliminary home study, §36-1-111. 
Revocation, §36-1-112. 
Termination of parental rights, §36-1-111. 
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ADOPTION —Cont’d 
Consent —Cont’d 
Parents —Cont’d 
Under eighteen, §36-1-110. 
Construction and interpretation, 
§36-1-101. 
Contact veto registry (repealed July 
2022), §36-1-128. 
Access to records, §36-1-130. 
Fees for registration, §36-1-141. 
Procedures for filing veto or giving consent, 
§36-1-129. 
Records of deceased or disabled persons, 
§36-1-134. 
Search of registry, §36-1-130. 
Transmission of information between 
affected parties, §36-1-134. 
Violations of veto, §36-1-132. 
Criminal law and procedure. 
Contact veto. 
Violations (repealed July 2022), 
§36-1-132. 
Providing false information related to 
information requests, §36-1-139. 
Trafficking in children, §36-1-109. 
Unauthorized disclosure of records, 
§36-1-125. 
Violation of provisions by state employees, 
§36-1-105. 
Withholding of material information, 
§36-1-104. 
Custodial interference. 
Biological parents illegally obtaining 
custody, §36-1-123. 
Deceased persons. 
Access to records, §36-1-134. 
Definitions, §36-1-102. 
Denial of paternity and notice by legal 
father, §36-1-111. 
Disabled persons. 
Access to records, §36-1-134. 
Disclosures to adoptive family. 
Children’s services department, §36-1-144. 
Dismissal of adoption proceedings. 
Disposition of child, §36-1-118. 
Notice, §36-1-118. 
Effect of adoption on relationship, 
§36-1-121. 
Fees. 
Searches, registration and copies, 
§36-1-141. 
Felonies. 
Payments in connection with placing child, 
§36-1-109. 
Providing false information related to 
information requests, §36-1-139. 
Unauthorized disclosure of records, 
§36-1-125. 
Foreign adopted children. 
Filing of decree and translation of decree, 
§36-1-106. 
Readoption within state, §36-1-106. 
Foster parent preference, §36-1-115. 
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ADOPTION —Cont’d 

Guardian ad litem. 

Fees. 

Presumption that fee equally divided 
between parties, §36-1-146. 
Post-adoption contact, contracts. 
Participation of guardian ad litem, 
§36-1-145. 

Home study. 

Petition. 

Home study upon filing of petition, 
§36-1-116. 

Pre-petition home study, §36-1-116. 

Pre-surrender request, §36-1-111. 

Immunities. 

Good faith actions, §36-1-140. 

Immunization as condition of adoption. 

When required, §36-1-148. 

Inheritance. 

Effect of final order, §36-1-121. 

Injunctions. 

Placement in violation of provisions, 
§36-1-108. 

Violations of contact veto (repealed July 
2022), §36-1-132. 

Interpreter or other assistance for 
person executing surrender not 
fluent in English, §36-1-111. 

Interstate child custody proceedings. 

Applicability of act, §36-6-206. 

General provisions, §§36-6-201 to 36-6-243. 

Interstate compact on adoption and 
medical assistance, §§36-1-201 to 
36-1-206. 

Amount of assistance, §36-1-202. 

Applicability of part, §36-1-204. 

Compliance with federal law, §36-1-206. 

Documentation of eligibility, §36-1-203. 

Penalties, §36-1-205. 

Text of compact, §36-1-201. 

Intervention. 

Filing by person listed on putative father 
registry, §36-2-318. 

Jurisdiction. 

Post-adoption contact, contracts. 

Retention of jurisdiction over adoption, 
§36-1-145. 

Termination of parental rights, §36-1-113. 

Military active duty service of 
petitioners. 

Residence, §36-1-115. 

Misdemeanors. 

Unauthorized disclosure of records, 
§36-1-125. 

Use of information to cause injury to 
another person (repealed July 2022), 
§36-1-132. 

Violations of contact veto (repealed July 
2022), §36-1-132. 

Withholding of material information, 
§36-1-104. 

No contact orders. 

Restraining order prohibiting contact or 
interference with child. 

Validity after adoption finalized, 
§36-1-123. 
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ADOPTION —Cont’d 
Notice. 

Advance notice of release of information 
(repealed July 2022), §§36-1-301 to 
36-1-305. 

Contact veto registry. 

Notification made as part of search, 
contact or identifying request, 
§36-1-136. 

Dismissal of adoption proceedings, 
§36-1-118. 

Person entitled to notice, §36-1-111. 

Order of adoption. 

Final order. 

Binding effect, §36-1-122. 

Certified copy authorized to be released, 
§36-1-120. 

Child related to petitioner, §36-1-119. 

Contents, §36-1-120. 

Effect on relationship, §36-1-121. 

Reports, §36-1-120. 

When entered, §36-1-119. 

Parentage orders entered subsequent to 

petitions, §36-2-307. 

Parents. 

Biological parents. 

Illegally obtaining custody of child, 
§36-1-123. 

Consent. 

Pre-surrender request for home study or 
preliminary home study, §36-1-111. 

Revocation, §36-1-112. 

Under eighteen, §36-1-110. 

Termination of parental rights, §36-1-113. 

Contested terminations, §36-1-124. 

Denial of paternity and notice by legal 
father, §36-1-111. 

Pre-surrender request for home study or 
preliminary home study, §36-1-111. 

Putative father, §36-1-117. 

Under eighteen. 

Consent, §36-1-110. 

Parties. 

Necessary parties, §36-1-117. 

Petition, §36-1-115. 

Post-adoption contact, contracts. 

Written contract between or among 
adoptive parents, biological parents 
and children, §36-1-145. 

Payments in connection with placing 
child. 

Illegality, §36-1-109. 

Petition. 

Contents of petition, §36-1-116. 

Notice by petitioner to putative father 
registry, §36-1-116. 

Order of reference for home study and 
report on condition of child, §36-1-116. 

Parties, §36-1-115. 

Pre-petition home study, §36-1-116. 

Signature, §36-1-116. 

Placement. 

Bribes, §36-1-109. 


ADOPTION —Cont’d 
Placement —Cont’d 
Entities authorized to place children for 
adoption, §36-1-108. 
Payments in connection with, §36-1-109. 
Post-adoption contact, contracts. 
Enforcement. 
Orders enforcing, §36-1-121. 
Procedure, §36-1-145. 
Modification or termination, §36-1-145. 
Written contract between or among 
adoptive parents, biological parents and 
children, §36-1-145. 
Post-adoption services and searches. 
Children’s services department. 
Goal of supporting permanency in 
adoption, §36-1-143. 
Information to be provided to adoptive 
family by department, §36-1-144. 
Prior adoptions and terminations of 
parental rights. 
Validation, §36-1-103. 
Private licensed child-placing agencies. 
Religious or moral convictions or policies, 
adherence to, §36-1-147. 
Protective orders. 
Restraining order prohibiting contact or 
interference with child. 
Validity after adoption finalized, 
§36-1-123. 
Public officers and employees. 
Violation of criminal provisions by state 
employees, §36-1-105. 
Purpose of part, §36-1-101. 
Putative father registry, §36-2-318. 
Petition for adoption. 
Notice by petitioner to putative father 
registry, §36-1-116. 
Readoption, §36-1-106. 
Records. 
Access, §36-1-126. 
Contact veto registry (repealed July 
2022), $36-1-130. 
Advance notice of release (repealed July 
2022), §§36-1-301 to 36-1-305. 
Availability to adopted and certain other 
persons, §36-1-127. 
Confidentiality of records, §36-1-125. 
Court orders for release of information, 
§36-1-138. 
Inability of department to verify adoptive 
status or relationships, §36-1-137. 
Preservation, §36-1-126. 
Providing false information related to 
information requests, §36-1-139. 
Seals, §36-1-126. 
Search of sealed or post-adoption records 
(repealed July 2022), §36-1-131. 
Updated medical information, §36-1-135. 
Refusal to participate in placement. 
Private licensed child-placing agencies. 
Religious or moral convictions or policies, 
adherence to, §36-1-147. 
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ADOPTION —Cont’d 
Relationship of parent and child. 
Signing of final order salvages, $36-1-121. 
Release of nonidentifying information 
concerning biological family, 
§36-1-133. 
Restraining order prohibiting contact or 
interference with child. 
Validity after adoption finalized, §36-1-123. 
Sale or surrender of child for money or 
thing of value, §36-1-109. 
Scope of provisions, §36-1-107. 
Surrender of child. 
Revocation of adoption. 
Court revocation, §36-1-118. 
Revocation of surrender, §36-1-112. 
Termination of parental rights, §36-1-111. 
Termination of parental rights, §36-1-113. 
Consent of parents, §36-1-111. 
Contested terminations, §36-1-124. 
Denial of paternity and notice by legal 
father, §36-1-111. 
Pre-surrender request for home study or 
preliminary home study, §36-1-111. 
Putative father, §36-1-117. 
Surrender, §36-1-111. 
Trafficking in children. 
Payments made in connection with child 
placement, §36-1-109. . 
Sale or surrender of child for money or 
thing of value, §36-1-109. 
Vaccinations. 
Immunization as condition of adoption. 
When required, §36-1-148. 
Validation of prior acts, §36-1-103. 
Venue, §36-1-114. 
Visitation. 
Contracts for post-adoption contact. 
Enforcement. 
Procedure, §36-1-145. 
Modification or termination, §36-1-145. 
Order enforcing, §36-1-121. 
Written contract between or among 
adoptive parents, biological parents 
and children, §36-1-145. 
Order of adoption may not require adoptive 
parent to permit visitation, §36-1-121. 
Waiver of interest. 
Biological father’s waiver, §36-1-111. 
Form, §36-1-111. 
Termination of parental rights, §36-1-111. 
Withholding of material information, 
§36-1-104. 


ADULTERY. 
Divorce. 
Defense, §$36-4-112. 


ADULT-ORIENTED ESTABLISHMENTS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
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ADULT-ORIENTED ESTABLISHMENTS 
—Cont’d 
Licenses. 
Denial. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Revocation or suspension. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative orders, §36-5-812. 
Paternity and legitimation, §36-2-320. 


AFFIDAVITS. 
Annulment of marriage. 

Affidavits of proof not required, §36-4-116. 
Child custody. 

First pleading or affidavit. 

Required information to establish 
jurisdiction, §§36-6-224, 36-6-232. 

Divorce. 

Affidavits of proof not required, §36-4-116. 
Paternity tests, §36-2-309. 


AID TO DEPENDENT CHILDREN. 
Child support. 
Past-due support payments, §36-2-322. 


ALCOHOLIC BEVERAGES. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative orders, §36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Denial or revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


ALIENATION OF AFFECTIONS. 
Action abolished, §36-3-701. 


ALIMONY. 
Attorneys at law. 
Fees for attorney. 
Recovery by plaintiffs spouse, §36-5-103. 
Award of alimony, §36-5-121. 
Decedents’ estates. 
Intestacy of plaintiff spouse, §36-5-105. 
Decree. 
Award of alimony, §36-5-121. 
Portion of spouse’s estate decreed to spouse 
entitled to alimony, §36-5-102. 
Enforcement of decree, §36-5-103. 
False allegations of sexual abuse in 
furtherance of litigation, §36-5-122. 
Income assignment, administrative 
order, §36-5-103. 
Income withholding, §36-5-501. 
Individual retirement account (IRA) 
balances. 
Lump sum amount. 
Treatment when considering right to 
receive support, §§36-5-101, 36-5-121. 
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ALIMONY —Cont’d 
In futuro award, §36-5-121. 
In solido alimony, §36-5-121. 
Interstate family support act, §§36-5-2001 
to 36-5-2903. 
Intestacy of plaintiff spouse, §36-5-105. 
Lump sum alimony, §36-5-121. 
Minor custodial parents, §36-5-102. 
Parenting plans, §§36-6-401 to 36-6-415. 
Rehabilitative alimony, §36-5-121. 
Retirement or pension benefits. 
Lump sum amount. 
Treatment when considering right to 
receive support, §§36-5-101, 36-5-121. 
Sexual abuse. 
False allegations of sexual abuse in 
furtherance of litigation, §36-5-122. 
Transitional alimony, §36-5-121. 


ALTERNATIVE DISPUTE RESOLUTION. 
Parenting plans. 
Dispute resolution. 
Defined, §36-6-402. 
Procedures and restrictions applicable to, 
§36-6-409. 


ANIMALS. 
Dealers. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative orders, §36-5-812. 
Paternity and legitimation, §36-2-320. 
Dog and cat dealers. 
Licenses. 
Revocation or suspension. 
Child support enforcement, 
§§36-5-701 to 36-5-714. 
Paternity and legitimation, 
§36-2-320. 
Social security numbers on 
applications, §36-5-1301. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Child support enforcement. 
Denial or revocation, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Social security numbers on applications, 
‘§36-5-1301. 
Domestic abuse protection orders. 
Protection of animals, §36-3-606. 
Licenses. 
Child support enforcement. 
Denial or revocation. 
Paternity and legitimation, §36-2-320. 


ANNULMENT OF MARRIAGE. 
Affidavits. 
Affidavits of proof not required, §36-4-116. 
Decrees. 
Generally, §36-4-119. 
Legitimacy of children not affected, 
§36-4-125. 
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ANNULMENT OF MARRIAGE —Cont’d 
Parenting plans, §§36-6-401 to 36-6-415. 
Remarriage. 

Right to remarry, §36-4-124. 
Service of process, §36-4-108. 
Visitation rights of stepparents, §36-6-303. 


ANTENUPTIAL AGREEMENTS. 
Enforcement, §36-3-501. 


APPEALS. 
Child support. 
Actions appealable, §36-5-1001. 
Administrative orders, §36-5-806. 
Assignments of income, §36-5-501. 
Costs and fees, §36-5-1005. 
Employment report violation penalties, 
§36-5-1107. 
Interference with administrative action 
pending appeal, §36-5-1004. 
Judicial review of administrative actions, 
§36-5-1003. 
Requests for hearings, §36-5-1001. 
Rules and regulations, §36-5-1006. 
Scope of administrative review, §36-5-1002. 
Divorce. 
Generally, §36-4-123. 
Paternity proceedings, §36-2-315. 
Health insurance coverage for child, 
§36-2-319. 


APPEARANCES. 
Child custody. 
Uniform deployed parents custody and 
visitation act. 
Proceedings for temporary custody order, 
§36-7-304. 
Divorce, §36-4-110. 
Right to compel, §36-4-108. 
Interstate child custody proceedings. 
Special appearances, §36-6-212. 


APPRAISALS AND APPRAISERS. 
Child support lien enforcement. 
Exempt property, §36-5-906. 


ARBITRATION. 
Parenting plans. 
Dispute resolution. 
Defined, §36-6-402. 
Procedures and restrictions applicable to, 
§36-6-409. 


ARREST. 
Domestic abuse, §36-3-619. 
Violation of protection order, §§36-3-611, 
36-3-612. 
Warrantless arrest. 


Domestic abuse protection order violations, 
§36-3-611. 


ASSAULT. 
Protection orders. 
Lifetime orders of protection. 
Felony victims of assault, homicide, 
kidnapping or sexual offenses, 
§36-3-627. 
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ASSIGNMENTS. 
Support and maintenance. 
Assignment of income for support, 
§§36-5-501, 36-5-503. 
Appeal of administrative actions, 
§§36-5-1001 to 36-5-1006. 


ATTACHMENT. 
Child support. 
Lien enforcement, §36-5-904. 


ATTORNEY GENERAL. 
Support and maintenance. 
Uniform interstate family support act. 
Duties of attorney general, §36-5-2308. 


ATTORNEYS AT LAW. 
Alimony. 
Fees for attorney. 
Recovery by plaintiff spouse, §36-5-103. 
Divorce proceedings. 
Appearances. 
Right to counsel, §36-4-108. 
Support and maintenance. 
Uniform interstate family support act. 
Employment of private counsel, 
§36-5-2309. 


ATTORNEYS’ FEES. 
Adoption. 
Post-adoption contact, contracts. 
Enforcement, §36-1-145. 
Alimony cases, §36-5-103. 
Sexual abuse. 
False allegations of sexual abuse in 
furtherance of litigation, §36-5-122. 
Child custody. 
Relocation by parent, proceedings, 
§36-6-108. 
Sexual abuse. 
False allegations of sexual abuse in 
furtherance of litigation, §36-6-114. 
Uniform deployed parents custody and 
visitation act. 
Remedies for bad faith acts or intentional 
noncompliance, §36-7-103. 
Child support. 
Appeal of administrative decisions, 
§36-5-1005. 
Employment report violation appeals, 
§36-5-1107. 
Sexual abuse. 
False allegations of sexual abuse in 
furtherance of litigation, §36-5-122. 
Divorce. 
Alimony. 
Recovery by plaintiff spouse, §36-5-103. 
Sexual abuse. 
False allegations of sexual abuse in 
furtherance of litigation, §36-4-135. 
Domestic abuse protection orders, 
§36-3-617. 
Interstate child custody proceedings. 
Award to prevailing party, §36-6-236. 
Interstate family support act, §36-5-2313. 
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ATTORNEYS’ FEES —Cont’d 
Marriage. 

Forced marriage, §36-3-108. 

Paternity proceedings, §36-2-311. 
Sexual abuse. 

False allegations of sexual abuse in 
furtherance of litigation, §§36-4-135, 
36-5-122, 36-6-114. 

Support and maintenance, §36-5-103. 

Interstate family support act, §36-5-2313. 


AUCTIONS AND AUCTIONEERS. 
Child support enforcement. 
Denial or revocation of license. 
Administrative order enforcement, 
§36-5-812. 
Licenses. 
Denial. 
Child support enforcement. 
Administrative order enforcement, 
§$36-5-812. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 
Suspension. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Paternity and legitimation, $36-2-320. 
Revocation of license. 
Child support enforcement. 
Administrative order enforcement, 
§36-5-812. 


B 


BABY DROP OFF LAW. 
Voluntary delivery of infant to facility, 
§36-1-142. 


BABY SELLING. 

Payments in connection with placing 
child for adoption, §§36-1-109, 
36-1-135. 


BAD FAITH PENALTY. 
Child custody. 
Uniform deployed parents custody and 
visitation act. 
Remedies for bad faith acts or intentional 
noncompliance, §36-7-103. 


BAIL AND RECOGNIZANCE. 
Domestic violence, §36-3-615. 


BASTARDS. 
Legitimacy, §§36-2-301 to 36-2-322. 


BEJACH LAW. 
Emancipation act, §§36-3-504, 36-3-505. 


BIBLES. 
Child support lien enforcement. 
Exemptions from sale, §36-5-906. 
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BIGAMY. 
Absence of spouse for period of years. 
When marriage considered dissolved, 
§36-3-102. 


BILLS OF PARTICULARS. 
Divorce, §36-4-106. 


BIRTH. 
Baby drop off law. 
Voluntary delivery of infant to facility, 
§36-1-142. 


BLOOD TESTS. 
Paternity determinations, §36-2-309. 
Costs of test admissible, §36-2-308. 


BOILERS. 
Erectors and repairers. 
Licenses. 
Denial or revocation. 
Child support enforcement, §$36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


BONDS, SURETY. 
Child support. 
Parent in arrears, §36-5-101. 
Divorce. 
Costs. 
Security for costs, §36-4-108. 
Domestic abuse protection orders. 
Arrest for violation of protection order, 
§36-3-612. 
Bond not required, §36-3-607. 
Violation of protection order. 
Forfeiture procedures, §36-3-610. 


BOOKS. 
Child support lien enforcement. 
Exemptions from sale, §36-5-906. 


BRIBERY. 
Adoption. 
Charging or receiving anything of value, 
§36-1-109. 


BURDEN OF PROOF. 
Child support. 
Necessity of child support in excess of 
guidelines, §36-5-101. 
Presumptions based on guidelines, 
rebutting, §36-5-101. 
Support and maintenance. 
Contesting registered orders, §36-5-3107. 


Interstate family support act, §36-5-2607. 


BUSINESS AND INDUSTRIAL 
DEVELOPMENT CORPORATIONS. 
Child support. 
Enforcement through license denial or 
revocation, §§36-5-701 to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 


BUSINESS AND INDUSTRIAL 
DEVELOPMENT CORPORATIONS 
—Cont’d 

Child support —Cont’d 

Enforcement through license denial or 
revocation —Cont’d 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Denial. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
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CABLE TELEVISION. 
Overlapping franchises. 
Denial or revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 


CAREGIVERS. 
Child custody. 
Definition of care giver, §36-6-106. 


CELLULAR TELEPHONES. 
Domestic abuse. 
Protection orders. 
Transfer of billing by wireless service 
providers, §36-3-606. 
Victims. 
Wireless telephone service for domestic 
violence victims. 
Transfer of billing responsibilities by 
provider, §36-3-621. 


CHANGE OF VENUE. 
Paternity proceedings, §36-2-307. 


CHILD ABDUCTION PREVENTION, 
§§36-6-601 to 36-6-612. 
Abduction. 
Defined, §36-6-602. 
Child. 
Defined, §36-6-602. 
Child custody determinations. 
Defined, §36-6-602. 
Preventive measures. 
Contents of prevention orders, §§36-6-601 
to 36-6-612. 
Child custody proceedings. 
Defined, §36-6-602. 
Courts. 
Cooperation and communication among 
courts, §36-6-603. 
Defined, §36-6-602. 
Ordering preventive measures, §36-6-604. 
Definitions, §36-6-602. 
Electronic signatures. 
Effect of provisions on electronic signatures 
in global and national commerce act, 
§36-6-612. 
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CHILD ABDUCTION PREVENTION 

—Cont’d 

Jurisdiction. 
Petitions, §36-6-605. 
Petitions. 
Contents, §36-6-606. 
Defined, §36-6-602. 
Jurisdiction, §36-6-605. 
Physical custody of child. 
Warrants for physical custody, §§36-6-608, 
36-6-609. 
Preventive measures. 
Contents of prevention orders, §36-6-608. 
Courts, parties and prosecutors seeking 
preventive measures, §36-6-604. 
Duration of prevention orders, §36-6-610. 
Records. 
Defined, §36-6-602. 
Risk factors for abduction. 
Contents of petition, §36-6-606. 
Listing, §36-6-607. 
Short title of provisions, §36-6-601. 
State. 
Defined, §36-6-602. 
Statutory construction. 
Electronic signatures. 

Effect of provisions on electronic 
signatures in global and national 
commerce act, §36-6-612. 

Uniformity of application and construction, 

§36-6-611. 

Travel documents. 

Defined, §36-6-602. 

Preventive measures. 

Contents of prevention orders, §36-6-608. 

Visitation. 

Preventive measures. 

Contents of prevention orders, §§36-6-601 

to 36-6-612. 

Warrants. 

Physical custody of child, warrant for, 

§§36-6-608, 36-6-609. 

Wrongful removal. 

Defined, §36-6-602. 
Wrongful retention. 

Defined, §36-6-602. 


CHILD ABUSE AND CHILD NEGLECT 

OR ENDANGERMENT. 

Child abduction prevention. 
Risk factors for abduction. 
Listing, §36-6-607. 
Child custody. 
Effect of abuse, neglect, etc., on custody or 
visitation, §36-6-112. 
Parental allegations, §36-6-112. 
Presumption of substantial risk of harm to 
child. 

Parent indicted for aggravated child 
abuse or child sexual abuse, 
§36-6-112. 

Confidentiality of information. 
Victim’s address, telephone number or 
location, §36-2-311. 
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CHILD ABUSE AND CHILD NEGLECT 
OR ENDANGERMENT —Cont’d 
Custody proceedings. 
Mediation in cases involving domestic 
abuse, §36-6-107. 
Interstate child custody proceedings. 
Immunities and privileges. 
Inapplicability, §36-6-234. 
Paternity proceedings. 
Orders denying public access to victim 
information, §36-2-311. 
Visitation rights. 
Mediation in cases involving abuse, 
$36-6-305. 


CHILD CUSTODY. 
Abandonment of child. 
Residential time limited, §36-6-101. 
Abduction prevention. 
Child abduction prevention, §§36-6-601 to 
36-6-612. 
Abuse and neglect of child. 
Mediation in cases involving domestic 
abuse, §§36-6-107, 36-6-305. 
Attorneys’ fees. 
Relocation by parent, proceedings, 
§36-6-108. 
Best interest of the child standard, 
§36-6-106. 
Grandparents’ visitation, §36-6-607. 
Change in custody. 
Physical custody of child. 
Schools or day care centers. 
Requirements for officials to permit, 
§36-6-105. 
Residential parenting schedule. 

Burden of proof, §36-6-101. 

Child abduction prevention, §§36-6-601 to 

36-6-612. 

Child abuse and child neglect or 
endangerment. 
Effect of abuse, neglect, etc., on custody or 
visitation, §36-6-112. 
Parental allegations, §36-6-112. 
Presumption of substantial risk of harm to 
child. 

Parent indicted for aggravated child 
abuse or child sexual abuse, 
§36-6-112. 

Children born out of wedlock, §§36-2-303, 

36-2-312. 

Child support, standing to petition for. 
Physical custody of child, §36-5-101. 
Costs. 
Intercounty enforcement and modification, 
§36-5-3009. 
Relocation by parent, proceedings, 
§36-6-108. 
Court considerations in awarding 
custody, §36-6-106. 
Day care centers. 
Change in physical custody of child. 

Requirements for officials to permit, 
§36-6-105. 


899 


CHILD CUSTODY —Cont’d 
Decrees. 
Stay, §36-6-111. 
Support and custody decrees, §36-6-101. 
Dependent and neglected children. 
Prior adjudications, considerations in 
determining child’s best interest, 
§36-6-106. 
Deployment of military personnel. 
Uniform deployed parents custody and 
visitation act, §§36-7-101 to 36-7-503. 
Disabilities, persons with. 
Parental disability, effect on custody, 
§36-6-106. 
Domestic violence. 
Effect of abuse, neglect, etc., on custody or 
visitation, §36-6-112. 
Parental allegations, §36-6-112. 
Protection order. 
Awarding custody, establishing visitation, 
§36-3-606. 
Drug abuse by parent, removal of child 
due to. 


Requirements for return of child, §36-6-115. 


Factors considered by court, §36-6-106. 
False allegations of sexual abuse in 
furtherance of litigation, §36-6-114. 
Grandparents’ rights. 
Visitation rights, §§36-6-306, 36-6-307. 
High school graduation. 
Proof of graduation to human services 
department or parents, §36-6-104. 
Hospitals. 


Noncustodial parent’s right to notification of 


hospitalization, §36-6-101. 
Illegitimate children, §§36-2-303, 36-2-312. 
Injunctions. 

Temporary injunctions in effect on filing of 
petition other than complaint for 
divorce or legal separation, §36-6-116. 

Intercounty enforcement and 
modification, §§36-5-3001 to 36-5-3009. 

Acceptance of transfer, §36-5-3008. 

Applicability of provisions, §36-5-3001. 

Authority for transfer of case, §36-5-3003. 

Construction of provisions, §36-5-3001. 

Contested transfers, §36-5-3007. 

Costs and fees, §36-5-3009. 

Definitions, §36-5-3002. 

Procedure to transfer case, §36-5-3004. 

Purpose of provisions, §36-5-3001. 

Requests for transfer, §36-5-3004. 

Requirements for transfer of case, 
§36-5-3003. 

Transferee’s duties, §36-5-3006. 

Transferor’s duties, §36-5-3005. 

Interstate child custody proceedings. 

General provisions, §§36-6-201 to 36-6-243. 

Joint custody. 
Presumptions, §36-6-101. 
Jurisdiction. 

Uniform deployed parents custody and 
visitation act. 

Child support, temporary order for, 
§36-7-309. 
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CHILD CUSTODY —Cont’d 
Jurisdiction —Cont’d 
Uniform deployed parents custody and 
visitation act —Cont’d 

Permissible activities of court having 
jurisdiction, §36-7-104. 

Temporary emergency jurisdiction under 
child custody jurisdiction and 
enforcement act, §36-7-104. 

Mediation in cases involving domestic 
abuse, §§36-6-107, 36-6-305. 
Medical records of child, §36-6-103. 
Right of noncustodial parent to receive 
copies, §36-6-101. 
Military personnel. 
Uniform deployed parents custody and 
visitation act, §§36-7-101 to 36-7-503. 
Modification. 
Residential parenting schedule. 

Burden of proof, §36-6-101. 

Uniform deployed parents custody and 
visitation act. 

Proceedings for temporary custody order. 

Modification of grant of custodial 
responsibility, §36-7-310. 

Temporary custody agreements, 
§36-7-203. 

Noncustodial parent’s rights, §§36-6-101, 

36-6-110. 

Notice. 
Change in physical custody of child. 

School officials to be given reasonable 
advance notice, §36-6-105. 

Parental relocation, §36-6-108. 
Shelter care. 

Notice of hearing, §36-6-109. 

Uniform deployed parents custody and 
visitation act. 

Change of address of person with 
custodial responsibility during 
deployment, §36-7-106. 

Notice of pending deployment, §36-7-105. 
Parenting plans, §§36-6-401 to 36-6-415. 
Pleadings. 

First pleading or affidavit. 
Required information to establish 
jurisdiction, §§36-6-224, 36-6-232. 

Verified pleadings, §§36-6-224, 36-6-232. 
Preference of child. 

Factors considered by court, §36-6-106. 
Presumptions. 

Gender of party seeking custody, §36-6-101. 

Joint custody, §36-6-101. 

Parent convicted of certain criminal 

offenses, §36-6-101. 

Protective parent reform act, §36-6-112. 
Records. . 

Medical records of child, §36-6-103. 

Noncustodial parent’s right to copies, 
§36-6-101. 

Relocation by parent. 
Notice, §36-6-108. 
Report card. 
Furnishing of copy to noncustodial parent, 
§§36-6-101, 36-6-104. 
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CHILD CUSTODY —Cont’d 
Residential parenting schedule. 

Modification. 

Burden of proof, §36-6-101. 

Rights of noncustodial parent, §§36-6-101, 

36-6-110. 

Schools and education. 

Change in physical custody of child. 

Requirements for school officials to 
permit, §36-6-105. 

Copies of report cards, school attendance, 
names of teachers, class schedules, 
standardized test scores and other 
records. 

Furnishing to noncustodial or nonresident 
parent, §§36-6-101, 36-6-104. 

Rights of noncustodial parent, §36-6-101. 

Sexual abuse. 
False allegations in furtherance of 
litigation, §36-6-114. 
Shelter care hearing. 
Notice, §36-6-109. 
Stays. 
Interlocutory or final judgments, §36-6-111. 
Substance abuse by parent, removal of 
child due to. 

Requirements for return of child, §36-6-115. 

Temporary injunctions in effect on filing 
of petition other than complaint for 

divorce or legal separation, §36-6-116. 

Tender years doctrine, §36-6-101. 
Transfer of case to other county, 

§§36-5-3001 to 36-5-3009. 

Uniform child custody jurisdiction and 
enforcement act. 

General provisions, §§36-6-201 to 36-6-243. 

Uniform deployed parents custody and 

visitation act, §§36-7-101 to 36-7-503. 

Application of act, §36-7-501. 

Bad faith acts, remedies, §36-7-103. 

Change of address of person with custodial 
responsibility during deployment, 
§36-7-106. 

Citation of act, §36-7-101. 

Confidential address or residence of person 
with custodial responsibility, §36-7-106. 

Construction and application of act, 
§36-7-501. 

Prior orders, validity not affected by act, 
§36-7-503. 

Relation to electronic signatures in global 
and national commerce act, 
§36-7-502. 

Definitions, §36-7-102. 

Effect of past or future deployment, 
§36-7-107. 

Grant of caretaking or decision-making 
authority to nonparent, §36-7-306. 

Jurisdiction. 

Child support, temporary order for, 
§36-7-309. 

Permissible activities of court having 
jurisdiction, §36-7-104. 
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CHILD CUSTODY —Cont’d 
Uniform deployed parents custody and 
visitation act —Cont’d 

Jurisdiction —Cont’d 

Temporary emergency jurisdiction under 
child custody jurisdiction and 
enforcement act, §36-7-104. 

Notice of change of address of person with 
custodial responsibility during 
deployment, §36-7-106. 

Notice of pending deployment, §36-7-105. 

Past or future deployment not to be 
considered in proceedings, §36-7-107. 

Prior orders, validity not affected by act, 
§36-7-503. 

Proceedings for temporary custody order, 
§§36-7-301 to 36-7-310. 

Authority of court to issue order 
generally, §36-7-302. 

Child support, temporary order for, 
§36-7-309. 

Contents of order, §36-7-308. 

Definition of “close and substantial 
relationship,” §36-7-301. 

Electronic testimony or evidence in lieu of 
personal appearance, §36-7-304. 

Enforcement of prior agreement, 
§36-7-305. 

Expedited hearing, §36-7-303. 

Filing of action in new proceeding, or 
motion in pending proceedings, 
§36-7-302. 

Limited scope of authority granted by 
order, §36-7-307. 

Modification of grant of custodial 
responsibility, §36-7-310. 

Nonparent granted caretaking or 
decision-making authority, §36-7-306. 

Prior order or written agreement, effect, 
§36-7-305. 

Required contents of order, §36-7-308. 

Standing to enforce order, §36-7-307. 

Termination of grant of custodial 
responsibility, §36-7-310. 

Termination of temporary order at end of 
deployment, §36-7-401. 

Proposed plan for custodial responsibility 
during deployment, §36-7-105. 

Relation of act to electronic signatures in 
global and national commerce act, 
§36-7-502. 

Remedies for bad faith acts or intentional 
noncompliance, §36-7-103. 

Residence of deploying parent not changed 
by reason of deployment, §36-7-104. 

Temporary custody agreements. 

Contents of agreement, §36-7-201. 

Filing with court, §36-7-205. 

Form of agreement, §36-7-201. 

Limited scope of authority granted, 
§36-7-202. 

Modification of agreement, §36-7-203. 

Omission of items not to invalidate 
agreement, §36-7-201. 
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CHILD CUSTODY —Cont’d 
Uniform deployed parents custody and 
visitation act —Cont’d 
Temporary custody agreements —Cont’d 

Power of attorney delegating custodial 
responsibility, §36-7-204. 

Filing with court, §36-7-205. 

Standing to enforce agreement, 
§36-7-202. 

Termination of temporary order at end of 
deployment, §36-7-401. 
Title of act, §36-7-101. 
Visitation rights. 
Adoption. 
Contracts for post-adoption contact. 
Enforcement. 
Procedure, §36-1-145. 
Modification or termination, §36-1-145. 
Order enforcing, §36-1-121. 
Written contract between or among 
adoptive parents, biological parents 
and children, §36-1-145. 

Order of adoption may not require 
adoptive parent to permit visitation, 
§36-1-121. 

Denial for parent convicted of rape where 
child conceived from crime, §36-6-102. 

Grandparents’ rights, §§36-6-302, 36-6-306, 
36-6-307. 

Interstate child custody proceedings. 

Temporary order of enforcement, 
§36-6-228. 

Mediation in cases involving domestic 
abuse, §§36-6-107, 36-6-305. 
Noncustodial parents, §36-6-301. 
Rights generally, §36-6-101. 
Nudist colonies. 

Exposure of child to nudist colony 
prohibited, §36-6-304. 

Parental relocation, effect on visitation, 
§36-6-108. 

Parent visitation, §§36-6-501 to 36-6-511. 

Paternity proceedings, §36-2-312. 

Stepparents’ rights, §36-6-303. 

Supervised visitation. 

Parent convicted of certain crimes, 
§36-6-101. 


CHILD PLACEMENT. 
Adoption. 
Entities authorized to place children for 
adoption, §36-1-108. 
Illegal payments, §36-1-109. 
Interstate compact on adoption and medical 
assistance, §§36-1-201 to 36-1-206. 
Agency. 
Licensed child-placing agency. 
Defined, §36-1-102. 
Surrender, §36-1-111. 


CHILDREN. 
Abduction. 
Child abduction prevention, §§36-6-601 to 
36-6-612. 
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CHILDREN —Cont’d 
Adoption. 

Interstate compact on adoption and medical 

assistance, §§36-1-201 to 36-1-206. 
Child custody. 

Uniform child custody jurisdiction and 
enforcement act, §§36-6-201 to 
36-6-243. 

Donated embryo transfer, parentage of 

children born, §§36-2-401 to 36-2-403. 
Illegitimacy, §§36-2-301 to 36-2-322. 
Kidnapping. 

Child abduction prevention, §§36-6-601 to 
36-6-612. 

Legitimacy, §§36-2-301 to 36-2-322. 

Donated embryo transfer, parentage of 
children born, §§36-2-401 to 36-2-403. 


CHILDREN’S SERVICES DEPARTMENT. 
Abandonment of infant. 
Voluntary delivery of infant to facility. 
Assumption of care, custody control, other 
duties, §36-1-142. 
Baby drop off law. 
Voluntary delivery of infant to facility. 
Assumption of care, custody control, other 
duties, §36-1-142. 
Parenting plans. 
Effect, §36-6-411. 
Post-adoption services and searches. 
Goal of supporting permanency in adoption, 
§36-1-143. 
Voluntary delivery of infant to facility. 
Assumption of care, custody control, other 
duties, §36-1-142. 


CHILD SUPPORT. 
Additional payments to reduce 
arrearages, §§36-5-804 to 36-5-806. 
Scope of administrative review, §36-5-1002. 
Adjustment, three year cycle. 
Review for adjustment, §36-5-103. 
Administrative enforcement actions 
generally, §§36-5-801 to 36-5-816. 
Lien enforcement, §36-5-905. 
Agreement between parties as to 
support. 
Enforcement of license denial or revocation, 
§36-5-709. 
Aid to dependent children. 
Past-due support payments, §36-2-322. 
Amount, §36-5-101. 
Appeals, §§36-5-1001 to 36-5-1006. 
Actions appealable, §36-5-1001. 
Administrative orders, §36-5-806. 
Costs and fees, §36-5-1005. 
Employment report violation penalties, 
§36-5-1107. 
Interference with administrative action 
pending appeal, §36-5-1004. 
Judicial review of administrative actions, 
§36-5-1003. 
Requests for hearings, §36-5-1001. 
Rules and regulations, §36-5-1006. 
Scope of administrative review, §36-5-1002. 
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CHILD SUPPORT —Cont’d 
Arrearage generally, §36-5-101. 
Paternity proceedings, order of parentage. 
Retroactive support award, §36-2-311. 
Authority of court to order, §36-5-101. 
Automated child support enforcement 
system, §36-5-807. 
Lien recording, §36-5-901. 
Bond set for parent in arrears, §36-5-101. 
Changes in circumstances. 
Requirements for updating, §36-5-101. 
Clerks of court. 
Assignments of income, §36-5-501. 
Fee for handling support payments. 
Liability, §36-5-111. 

Immunity for release of abuse victim’s 
personal information, §36-5-101. 
Redirected payments to clerk, §§36-5-803, 

36-5-805, 36-5-806. 
Scope of administrative review, 
§36-5-1002. 
Reimbursement of clerks for activities 
involving, §36-5-117. 
Collection. 
Centralized collection and disbursement 
unit. 
Payments and identifying information 
required for support payments made 
to, §$36-5-101, 36-5-120. 
Compliance with order. 
Failure to comply, §36-5-104. 
License denial or revocation, §36-5-707. 
Compromise and settlement of arrearage 
balance, §36-5-101. 
Continuation beyond minority of child, 
§36-5-101. 
Cooperation of licensing authorities. 
Denial or revocation of license, §36-5-709. 
Criminal law and procedure. 
Employment report disclosures, §36-5-1106. 
Failure to comply with order, §36-5-104. 
Custody proceedings under uniform 
deployed parents custody and 
visitation act. 
Child support, temporary order for, 
§36-7-309. 
Customer service unit, §36-5-118. 
Delinquencies. 
Additional payments to reduce arrearages, 
§§36-5-804 to 36-5-806. 
Liens for child support arrearages, 
$§36-5-901 to 36-5-912. 
Payment plans, §36-5-113. 
Reports pursuant to Fair Credit Reporting 
Act, §36-5-106. 
Work requirements, §36-5-113. 
Department of children’s services. 
Incentive payments. 
Social and recreational purposes. 
Prohibition against department use of 
payments for, §36-5-107. 
Deviation from guidelines, §36-5-101. 
Disabled persons. 
Continuation beyond minority of child, 
§36-5-101. 
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CHILD SUPPORT —Cont’d 
Distribution of payments, §36-5-101. 
Domestic abuse. 

Confidentiality of victim’s address, 
telephone number and location, 
§36-5-101. 

Domestic abuse protection orders, 
§36-3-606. 
Drivers’ licenses. 

License denial, revocation or restriction, 

§§36-5-701 to 36-5-714. 
Employment reports, §§36-5-1101 to 
36-5-1108. 

Definitions, §36-5-1101. 

Disclosures, §36-5-1106. 

Failure to report, §36-5-1107. 

False or incomplete reports, §36-5-1107. 

Multistate employers, §36-5-1103. 

Requirements for employers, §36-5-1102. 

Rulemaking authority, §36-5-1108. 

Time for reports, §36-5-1104. 

Use of information, §36-5-1106. 

W-4 forms, §36-5-1105. 

Expedited process, §§36-5-401 to 36-5-406. 

Clerk of court. 

Powers and duties, §36-5-404. 

Commencement of hearings and actions, 
§§36-5-402, 36-5-405. 

Definitions, §36-5-401. 

Forms. 

Promulgation, §36-5-406. 

Magistrates, §§36-5-402, 36-5-403. 

Procedural steps, §36-5-405. 

Termination of hearings and actions, 
§36-5-402. 

Fair Credit Reporting Act compliance, 
§36-5-106. 

Federally required state collection and 
disbursement unit for, §36-5-114. 

Establishment, §36-5-116. 

Reimbursement of clerks of court for 
activities involving, §36-5-117. 

Fees. 

Intercounty enforcement and modification, 
§36-5-3009. 

Registration of orders, §36-5-3111. 

Financial institutions. 

Defined, child support enforcement powers 
of department, §36-5-814. 

Full faith and credit of order, §36-5-809. 

Liens from other states, §36-5-902. 

Guidelines, §36-5-101. 

Health insurance coverage. 
Income withholding, §36-5-501. 
Order providing for, §36-5-101. 

Immunity. 

Compliance with administrative requests, 
orders and subpoenas, §36-5-810. 

Lien enforcement, §36-5-909. 

Incentive payments. 

Disposition, §36-5-107. 

Social and recreational purposes. 

Prohibition against agency use of 
payments for, §36-5-107. 
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CHILD SUPPORT —Cont’d 
Income assignments, §§36-5-501, 36-5-503. 
Enforcement of decree, §36-5-103. 
Priority when multiple orders received, 
§36-5-501. 
Termination, §36-5-503. 
Income withholding to enforce support 
orders. 
Assignment of income, §§36-5-501, 
36-5-503. 
Termination, §36-5-503. 
Bank account set up to comply with order, 
§36-5-501. 
Health insurance coverage for child, 
§36-5-501. 
Interstate family support act, §§36-5-2501 
to 36-5-2507. 
Individual retirement account (IRA) 
balances. 
Lump sum amount. 
Treatment when considering right to 


receive support, §§36-5-101, 36-5-121. 


Inference of obligor’s ability to pay, 
§36-5-104. 
Intercounty enforcement and 
modification, §§36-5-3001 to 36-5-3009. 
Acceptance of transfer, §36-5-3008. 
Applicability of provisions, §36-5-3001. 
Authority for transfer of case, §36-5-3003. 
Construction of provisions, §36-5-3001. 
Contest of transfer, §36-5-3007. 
Costs and fees, §36-5-3009. 
Definitions, §36-5-3002. 
Enforcement without transfer of 
jurisdiction, §§36-5-3101 to 36-5-3111. 
Procedure to transfer case, §36-5-3004. 
Purpose of provisions, §36-5-3001. 
Requests for transfer, §36-5-3004. 
Requirements for transfer of case, 
§36-5-3003. 
Transferee’s duties, §36-5-3006. 
Transferor’s duties, §36-5-3005. 
Interest on past due support, §36-5-101. 
Interstate cases. 
Administrative enforcement in, §36-5-1201. 
Jurisdiction to modify, alter or enforce 
orders. 
How determined, §36-5-101. 
Interstate family support act, §§36-5-2001 
to 36-5-2903. 
Judgments, orders or decrees. 
Arrearage as judgment, interest owed, 
§36-5-101. 
Authority of court to enter, §36-5-101. 
Enforcement of decree or orders generally, 
§36-5-103. 
Intercounty enforcement and modification, 
§§36-5-3001 to 36-5-3009. 
Lien enforcement, §36-5-905. 
Modification of decree, §36-5-103. 
License denial or revocation, §36-5-710. 


Paternity proceedings, §§36-2-310, 36-2-311. 


Health insurance coverage for child, 
§36-2-319. 
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CHILD SUPPORT —Cont’d 
Judgments, orders or decrees —Cont’d 

Paternity proceedings —Cont’d 

Time periods for enforcement, §36-2-321. 
Portion of spouse’s estate. 

Decreed to spouse entitled to child 

support, §36-5-102. 

Registration of orders, §§36-5-3101 to 
36-5-3111. 

Review and adjustment, §36-5-103. 

Status and enforceability of order, 
§36-5-101. 

Jurisdiction. 

Administrative orders to determine 
continuing exclusive jurisdiction, 
§36-5-816. 

Interstate cases, determination, §36-5-101. 

Statewide jurisdiction of department, 
§36-5-808. 

Transfer of cases to other counties, 
§§36-5-3001 to 36-5-3009. 

License denial or revocation, §§36-5-701 

to 36-5-714. 

Administrative hearing, §36-5-703. 

Administrative order enforcement, 
§36-5-812. 

Certification of noncompliance, §§36-5-703, 
36-5-705. 

Compliance with order of support, 
§36-5-707. 

Cooperation with department, §36-5-709. 

Definitions, §36-5-701. 

Denial, suspension or revocation of license, 
§36-5-706. 

Effect on ability to hold other licenses, 
§36-5-713. 

Eligibility for restricted drivers’ license 
when not in compliance with support 
order, §36-5-705. 

Notice, §36-5-706. 

Requirements for eligibility, §36-5-714. 
Enforcement of orders, §36-5-702. 
Information about applicants or licensees. 

Transmittal of data by licensing 

authorities, §36-5-711. 

Issuance of decisions, §36-5-704. 

Modification of support orders, §36-5-710. 

Notice of noncompliance, §36-5-702. 

Paternity and legitimation, §36-2-320. 

Payment of arrears, arrangement to allow 
for restricted drivers’ license, 
§36-5-714. 

Refusal to reinstate or reissue, §36-5-706. 

Reports, §36-5-712. 

Rules, §36-5-708. 

Stays of actions, §36-5-704. 

Liens, §§36-5-901 to 36-5-912. 

Access to records for enforcement. 

Failure to pay assessment for 

noncompliance, §36-5-811. 

Authorized, §36-5-901. 

Cooperation by state and local agencies, 
§36-5-911. 
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CHILD SUPPORT —Cont’d 
Liens —Cont’d 

Enforcement of liens, §§36-5-902, 36-5-904 
to 36-5-906. 

Control of seized or acquired property, 

§36-5-908. 

Powers of department, §36-5-912. 
Exemptions from sale, §36-5-906. 
Financial institution defined, §36-5-910. 
Full faith and credit to out-of-state liens, 

§36-5-902. 

Immunity of state officers and employees, 
§36-5-909. 

Notice of lien, §36-5-901. 

Presumption as to ownership of property, 
§36-5-903. 

Priority of liens, §36-5-901. 

Recording of lien, §36-5-901. 

Release of lien, §36-5-907. 

Life insurance. 

Directing parents to designate children as 

beneficiaries, §36-5-101. 
Military personnel. 

Custody proceedings under uniform 
deployed parents custody and visitation 
act. 

Child support, temporary order for, 

§36-7-309. 
Modification of award. 

Variance between guidelines and order, 
§36-5-101. 

Notice of noncompliance. 

License denial or revocation, §36-5-702. 
Out-of-state orders. 

Administrative orders, §36-5-809. 
Parenting plans, §§36-6-401 to 36-6-415. 
Paternity proceedings, §36-2-311. 

Filings required upon determination of 
paternity, §36-5-101. 

Full faith and credit to determinations of 
other jurisdictions, §36-5-101. 

Health insurance coverage for child, 
§36-2-319. 

License revocation requests, §36-2-320. 

Past-due support for children receiving 
assistance, §36-2-322. 

Retroactive award of child support, 
§36-2-311. 

Temporary orders of support, §36-2-310. 

Time periods for enforcement of orders, 
§36-2-321. 

Paternity tests, §§36-5-802, 36-5-805, 

36-5-806. 

Payment. 

Additional payments to reduce arrearages, 
§§36-5-804 to 36-5-806. 

Scope of administrative review, 

§36-5-1002. 

Plans for payment, §36-5-113. 

Redirected payments, §§36-5-803, 36-5-805, 
36-5-806. 

Scope of administrative review, 

§36-5-1002. 
Where and to whom made, §36-5-101. 
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CHILD SUPPORT —Cont’d 
Records. 
Access to records for enforcement, 
§36-5-801. 
Noncompliance with request for 
information, §§36-5-811, 36-5-812. 
Employment records, §§36-5-1101 to 
36-5-1108. 
Social security number records, 
§§36-5-1301, 36-5-1302. 
Updating information of parties to 
administrative actions, §36-5-805. 
Registration of orders, §§36-5-3101 to 
36-5-3111. 
Confirmed orders, §§36-5-3107, 36-5-3108. 
Construction of provisions, §36-5-3101. 
Contesting validity or enforcement of order, 
§§36-5-3106 to 36-5-3108. 
Costs and fees, §36-5-3111. 
Definitions, §36-5-3102. 
Disbursement of collections, §36-5-3110. 
Effect of registration of order, §36-5-3104. 
Filing of orders, etc., §36-5-3103. 
Interstate family support act, §§36-5-2601 
to 36-5-2614. 
Notice requirements, §§36-5-3103, 
36-5-3105. 
Contesting validity or enforcement of 
registered order, §36-5-3106. 
Payments received by issuing court, 
§36-5-3103. 
Petitions seeking remedies, §36-5-3103. 
Purpose of provisions, §36-5-3101. 
Requests for registration, §36-5-3103. 
Rights of department, §36-5-3109. 
Responsible teen parent pilot project, 
§36-5-112. 
Restricted drivers’ license. 
License denial, revocation or restriction 
generally, §§36-5-701 to 36-5-714. 
Retirement or pension benefits. 
Lump sum amount. 
Treatment when considering right to 
receive support, §§36-5-101, 36-5-121. 
Retroactive support awards, §36-5-101. 
Paternity proceedings, order of parentage, 
§36-2-311. 
Review and adjustment of orders, 
§36-5-103. 
Satellite offices of department of human 
services, §36-5-119. 
Service of process. 
Enforcement actions by department, 
§36-5-807. 
Most recent address sufficient, §36-5-805. 
Settlement of arrearage balance, 
§36-5-101. 
Social security number records, 
§§36-5-1301, 36-5-1302. 
Standing to petition for, §36-5-101. 
State registry of support cases, §36-5-115. 
Reimbursement of clerks of court for 
activities involving, §36-5-117. 
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CHILD SUPPORT —Cont’d 
Statewide toll-free telephone line, 
§36-5-118. 
Stays of actions. 
License denial or revocation, §36-5-704. 
Telephones. 
Statewide toll-free telephone line, 
§36-5-118. 
Termination of support obligation. 
Termination of parental rights having effect 
of terminating obligation of support. 
Notice to petitioning parent, §36-1-113. 
Title IV-D cases, §36-5-101. 
Title IV-D program, §36-5-101. 
Transfer of case to other county, 
§§36-5-3001 to 36-5-3009. 
Enforcement without transfer of 
jurisdiction, §§36-5-3101 to 36-5-3111. 
Transmittal of information. 
Licensing authorities, §36-5-711. 
Uniform deployed parents custody and 
visitation act. 
Child support, temporary order for, 
§36-7-309. 
Uniform interstate family support act, 
§§36-5-2001 to 36-5-2903. 
Variance between guidelines and order. 
Modification of award, §36-5-101. 
Welfare. 
Past-due support payments, §36-2-322. 
Support ordered for more than one child 
subject to Title IV-D, and at least one 
child is public charge, §36-5-101. 
Work requirements for persons owing 
support, §36-5-113. 


CHILD VISITATION RIGHTS, §36-6-301. 
Child custody proceedings. 
Mediation in cases involving domestic 
abuse, §36-6-107. 
Grandparents’ rights, §§36-6-302, 36-6-306, 
36-6-307. 
Interstate child custody proceedings. 
Temporary order of enforcement, §36-6-228. 
Mediation in cases involving domestic 
abuse, §36-6-305. 
Nudist colonies. 
Exposure of child to nudist colony 
prohibited, §36-6-304. 
Parental relocation, effect on visitation, 
§36-6-108. 
Parent visitation, §§36-6-501 to 36-6-511. 
Certification of noncompliance with 
visitation order to licensing authority, 
§§36-6-503 to 36-6-509, 36-6-511. 
Cooperation of licensing authorities with 
court, §36-6-509. 
Denial, suspension or revocation of 
license, §§36-6-507, 36-6-508. 
Determination of contesting court’s 
decision, §36-6-504. 
Determination of noncompliance, 
§36-6-506. 
Hearing, §§36-6-503 to 36-6-505. 
Requesting hearing on noncompliance, 
§36-6-505. 
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CHILD VISITATION RIGHTS —Cont’d 
Parent visitation —Cont’d 
Certification of noncompliance with 
visitation order to licensing authority 
—Cont’d 
Hearing —Cont’d 
Scope, §36-6-504. 

Petition for finding, §36-6-503. 

Definitions, §36-6-501. 

Drivers’ license of parent canceled, 

suspended or revoked. 

Refusal to turn child over for visit, 
§36-6-502. 

Licensing authorities. 

Certification of noncompliance with 
visitation order to, §§36-6-503 to 
36-6-509, 36-6-511. 

Order of visitation. 

Certification of noncompliance to 
licensing authority, §§36-6-503 to 
36-6-509, 36-6-511. 

Compliance with, §§36-6-502, 36-6-508. 

Defined, §36-6-501. 

Enforcement, §36-6-502. 

Motion to modify, §36-6-510. 

Petition for finding of noncompliance, 
§36-6-503. 

Paternity proceedings, §36-2-312. 
Relocation of parent. 

Effect on visitation, §36-6-108. 
Stepparents’ rights, §36-6-303. 
Supervised visitation. 

Parent convicted of certain crimes, 

§36-6-101. 


CHIROPRACTORS. 
Child support enforcement. 
Denial or revocation of licenses, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Revocation or suspension. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


CIVIL PROCEDURE. 
Default judgments. 
Paternity proceedings, §36-2-308. 
Venue. 
Change of venue. : 
Paternity proceedings, §36-2-307. 
Paternity proceedings, §36-2-307. 


CLERGY. 

Marriage. 
Persons who may solemnize, §36-3-301. 
Solemnizing marriage unlawfully, 


§36-3-305. 
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CLERGY —Cont’d 
Misdemeanors. 
Solemnizing marriage unlawfully, 
§36-3-305. 


CLERKS OF COURT. 
Child support. 
Assignments of income, §36-5-501. 
Redirected payments to clerk, §§36-5-803, 
36-5-805, 36-5-806. 
Scope of administrative review, 
§36-5-1002. 
Reimbursement of clerks for activities 
involving, §36-5-117. 


CLINICS. 
Fertility clinics. 
Parentage of children born of donated 
embryo transfer, §§36-2-401 to 
36-2-403. 


CLOTHING. 
Child support lien enforcement. 
Exemptions from sale, §36-5-906. 


COERCION. 
Marriage. 
Forced marriage, §36-3-108. 


COLLECTION SERVICES. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701. 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


COMMUNITY SERVICE. 
Child support. 
Failure to comply with order, §36-5-104. 


COMPACTS. 

Interstate compact on adoption and 
medical assistance, §§36-1-201 to 
36-1-206. 

Minors. 

Interstate compact on adoption and medical 
assistance, §§36-1-201 to 36-1-206. 


COMPROMISE AND SETTLEMENT. 
Child support. 

Settlement of arrearage balance, §36-5-101. 
Husband and wife. 

Creditors’ rights, §36-3-502. 


COMPUTERS. 
Child support lien recording, §36-5-901. 
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CONFIDENTIALITY OF INFORMATION. 
Adoption records, §36-1-111. 
Seals, §36-1-126. 
Unauthorized disclosure or records, 
§36-1-125. 
Child custody. 
Uniform deployed parents custody and 
visitation act. 

Confidential address or residence of 
person with custodial responsibility, 
§36-7-106. 

Divorce. 
Mediation, §36-4-130. 
Interstate family support act, §36-5-2312. 


CONFLICT OF LAWS. 
Interstate family support act, §36-5-2303. 
Paternity proceedings, §36-2-307. 
Support and maintenance. 

Interstate family support act, §36-5-2303. 


CONSENT. 
Marriage. 
Forced marriage. 
Lack of consent, §36-3-108. 
Parent, guardian, next of kin, agency or 
custodian, §36-3-106. 


CONSERVATORS. 
Adoption. 
Definition of conservator, §36-1-102. 


CONSTRUCTION AND BUILDING. 
Support and maintenance. 
Interstate family support act. 
Convention, support proceeding under, 
§36-5-2702. 


CONSTRUCTION AND 

INTERPRETATION. 

Adoption, §36-1-101. 
Interstate compact on adoption and medical 
assistance, §36-1-206. 
Child abduction prevention. 
Electronic signatures. 

Effect of provisions on electronic 
signatures in global and national 
commerce act, §36-6-612. 

Uniformity of application and construction, 
§36-6-611. 
Child custody. 
Intercounty enforcement and modification, 
§36-5-3001. 
Uniform deployed parents custody and 
visitation act, §36-7-501. 
Child support. 
Intercounty enforcement and modification, 
§36-5-3001. 
Registration of orders, §36-5-3101. 
Support and maintenance. 
Construction of provisions, §36-5-109. 
Interstate family support act, §§36-5-2901, 
36-5-2903. 

Convention, support proceeding under, 
§36-5-2702. 

Registration of orders, §36-5-3101. 
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CONTACT VETO REGISTRY (REPEALED 
JULY 2022). 
Adoption, §36-1-128. 
Fees for registration, §36-1-141. 
Procedures for filing veto or giving consent, 
§36-1-129. 
Records of deceased or disabled persons, 
§36-1-134. 
Search of registry, §36-1-130. 
Transmission of information between 
affected parties, §36-1-134. 
Violation, §36-1-132. 


CONTEMPT. 
Alimony. 
Sexual abuse. 
False allegations of sexual abuse in 
furtherance of litigation, §36-5-122. 
Child custody. 
Sexual abuse. 
False allegations of sexual abuse in 
furtherance of litigation, §36-6-114. 
Child support. 
Enforcement of administrative orders, 
§36-5-812. 
Sexual abuse. 
False allegations of sexual abuse in 
furtherance of litigation, §36-5-122. 
Divorce. 
Sexual abuse. 
False allegations of sexual abuse in 
furtherance of litigation, §36-4-135. 
Domestic abuse. 
Violation of protection order, §§36-3-610, 
36-3-612. 
Sexual abuse. 
False allegations of sexual abuse in 
furtherance of litigation, §§36-4-135, 
36-5-122, 36-6-114. 


CONTRACTORS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Licenses. 
Application. 
Social security numbers, §36-5-1301. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Social security numbers on applications, 
§36-5-1301. 


CONTRACTS. 
Adoption. 
Post-adoption contact, contracts. 
Enforcement. 
Orders enforcing, §36-1-121. 
Procedure, §36-1-145. 
Modification or termination, §36-1-145. 
Written contract between or among 
adoptive parents, biological parents 
and children, §36-1-145. 
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CONTRACTS —Cont’d 
Husband and wife. 
Marriage contracts. 
Antenuptial agreements. 
Enforcement, §36-3-501. 
Breach of marriage contract, §§36-3-401 
to 36-3-405. 
Creditor’s rights, §36-3-502. 
Prenuptial agreements. 
Enforcement, §36-3-501. 
Marriage contracts. 
Antenuptial agreements. 
Enforcement, §36-3-501. 
Breach of marriage contract, §§36-3-401 to 
36-3-405. 
Creditor’s rights, §36-3-502. 
Prenuptial agreements. 
Enforcement, §36-3-501. 


CONVENTION ON INTERNATIONAL 
RECOVERY OF CHILD SUPPORT 
AND OTHER FAMILY 
MAINTENANCE. 

Interstate family support. 

Support proceedings under convention, 
§§36-5-2701 to 36-5-2713. 


COSMETOLOGISTS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Denial. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Social security numbers on applications, 
§36-5-1301. 
Suspension or revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


COSTS. 
Adoption. 
Post-adoption contact, contracts. 
Enforcement, §36-1-145. 
Alimony. 
Sexual abuse. 
False allegations of sexual abuse in 
furtherance of litigation, §36-5-122. 
Child custody. 
Intercounty enforcement and modification, 
§36-5-3009. 
Relocation by parent, proceedings, 
§36-6-108. 
Sexual abuse. 
False allegations of sexual abuse in 
furtherance of litigation, §36-6-114. 
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COSTS —Cont’d 

Child custody —Cont’d 
Uniform deployed parents custody and 

visitation act. 
Remedies for bad faith acts or intentional 
noncompliance, §36-7-103. 

Child support. 

Administrative enforcement, §36-5-813. 

Appeal of administrative decisions, 
§36-5-1005. 

Employment report violation appeals, 
§36-5-1107. 

Intercounty enforcement and modification, 
§36-5-3009. 

License denial or revocation, §36-5-704. 

Order for license revocation, §36-5-101. 

Registration of orders, §36-5-3111. 

Sexual abuse. 

False allegations of sexual abuse in 
furtherance of litigation, §36-5-122. 

Divorce. 

Expunction of divorce records upon 
reconciliation of parties, §36-4-127. 

Generally, §36-4-122. 

Security for costs, §36-4-108. 

Sexual abuse. 

False allegations of sexual abuse in 
furtherance of litigation, §36-4-135. 
Domestic abuse protection orders, 
§36-3-617. 

Interstate child custody proceedings. 
Award of costs and fees, §36-6-236. 
Enforcement under Hague Convention, 

§36-6-241. 

Marriage. 

Forced marriage, §36-3-108. 

Paternity tests. 

Admissibility of bills for test, §36-2-308. 

Sexual abuse. 

False allegations of sexual abuse in 
furtherance of litigation, §§36-4-135, 
36-5-122, 36-6-114. 

Support and maintenance. 

Interstate family support act, §36-5-2313. 

Registration of orders, §36-5-3111. 


COUNTIES. 
Child custody. 
Intercounty enforcement and modification, 
§§36-5-3001 to 36-5-3009. 
Child support. 
Intercounty enforcement and modification, 
§§36-5-3001 to 36-5-3009. 
County clerks. 
Marriages. 
Persons who may solemnize, §$36-3-301. 
Solemnizing marriage unlawfully, 
§36-3-305. 
Violations of law. 
Penalties, §36-3-111. 
Misdemeanors. 
Marriages. 
Violations of law, §36-3-111. 
County mayors. 
Marriage. 
Persons who may solemnize, §36-3-301. 
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COUNTIES —Cont’d 
County mayors —Cont’d 
Marriage —Cont’d 
Solemnizing marriage unlawfully, 
§36-3-305. 
Legislative bodies. 
Marriage. 
Persons who may solemnize, §36-3-301. 
Solemnizing marriage unlawfully, 
§36-3-305. 


COURTS. 
Child abduction prevention. 
Cooperation and communication among 
courts, §36-6-603. 
Definition of court, §36-6-602. 
Ordering preventive measures, §36-6-604. 


COURTS OF GENERAL SESSIONS. 
Judges. 
Marriage. 
Persons who may solemnize, §36-3-301. 


Solemnizing marriage unlawfully, 
§36-3-305. 


COVERTURE. 
Married women. 
Disabilities removed, §36-3-504. 


CRIMINAL LAW AND PROCEDURE. 
Adoption. 
Payments in connection with placing child, 
§36-1-109. 
Providing false information related to 
information requests, §36-1-139. 
Unauthorized disclosure of records, 
§36-1-125. 
Violation of provisions by state employees, 
§36-1-105. 
Withholding of material information, 
§36-1-104. 
Bigamy. 
Absence of spouse for period of years. 
When marriage considered dissolved, 
§36-3-102. 
Child support. 
Employment report disclosures, §36-5-1106. 
Failure to comply with order, §36-5-104. 
Clergymen. 
Solemnizing marriage unlawfully, 
§36-3-305. 
Defenses. 
Bigamy. 
Absence of spouse for period of years. 
When marriage considered dissolved, 
§36-3-102. 
Discrimination. 
Children born out of wedlock, §36-2-316. 
Divorce. 
Conviction of crime as grounds. 
Proof required, §36-4-118. 
Domestic abuse. 
Protection orders. 
Carrying of handgun after order granted, 
§36-3-626. 
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CRIMINAL LAW AND PROCEDURE 
—Cont’d 
Domestic abuse —Cont’d 
Protection orders —Cont’d 
Firearm possession while order in effect, 
§36-3-604. 
Disclosures required, §36-3-625. 
Fraud. 
Marriage. 
Fraudulently signing or using false 
documents, §36-3-112. 
Husband and wife. 
Bigamy. 
Absence of spouse for period of years. 
When marriage considered dissolved, 
§36-3-102. 
Illegitimate children. 
Discrimination against children born out of 
wedlock, §36-2-316. 
Marriage. 
County clerks. 
Violation of law, §36-3-111. 
Fraudulent signing or using false 
documents, §36-3-112. 
Incapable persons. 
Solemnization of marriage, §36-3-305. 
Licenses. 
Failure to return to clerks, §36-3-303. 
Minors. 
Illegitimate children. 
Discrimination against children born out 
of wedlock, §36-2-316. 
Pregnancy. 
Child abandonment. 
Baby drop off law, §36-1-142. 
Support and maintenance. 
Employment report disclosures, §36-5-1106. 
Warrantless arrest. 
Domestic abuse protection order violations, 
§36-3-611. 


CUSTODY. 
Child custody. 
Uniform child custody jurisdiction and 
enforcement act, §$36-6-201 to 
36-6-243. 
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DAIRY PRODUCTS. 
Licenses. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


DAMAGES. 
Husband and wife. 
Marriage contracts. 
Breach, §§36-3-401 to 36-3-405. 
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DAMAGES —Cont’d 
Liquidated damages. 
Marriage. 
Forced marriage, §36-3-108. 
Marriage. 
Contracts. 
Breach of marriage contract, §§36-3-401 
to 36-3-405. 
Forced marriage, §36-3-108. 
Mitigation of damages. 
Marriage contracts. 
Consideration for determining damages, 
§36-3-403. 
Punitive damages. 
Marriage contract breaches, §36-3-404. 


DAY CARE CENTERS. 
Child custody. 
Change in physical custody of child. 
Requirements for officials to permit, 
$36-6-105. 


DEATH. 
Child custody. 
Noncustodial parent’s right to notice of 
death of child, §36-6-101. 
Domestic abuse. 
Death review teams, §36-3-624. 


DEBTORS AND CREDITORS. 
Divorce. 
Creditor’s rights. 
Notice as to effect of decree, §36-4-134. 


DEBTS. 
Husband and wife. 
Antenuptial debts of wife. 
Nonliability of husband, §36-3-503. 


DECEDENTSY’ ESTATES. 
Adoption. 

Effect of adoption on capacity to inherit, 

§36-1-121. 

Alimony. 

Intestacy of plaintiff spouse, §36-5-105. 
Divorce. 

Intestacy of plaintiff spouse, §36-5-105. 
Illegitimate children. 

Inheritance of child from father, §36-2-313. 


DEEDS. 
Adoption. 
Limitations restricting conveyances to 


lawful heirs, issue, etc. 
Effect of adoption, §36-1-126. 


DEFAULT JUDGMENTS. 
Paternity proceedings, §36-2-308. 


DEFENSES. 

Bigamy. | 
Absence of spouse for period of years. 

When marriage considered dissolved, 
§36-3-102. 

Domestic abuse protection orders. 
Enforcement of foreign orders, §36-3-622. 

Interstate family support act. 
Nonparentage as defense, §36-5-2315. 
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DEFENSES —Cont’d 
Support and maintenance. 
Contesting registered orders, §§$36-5-2607, 
36-5-3107. 
Interstate family support act. 
Contesting registered orders, §36-5-3107. 
Nonparentage as defense, §36-5-2315. 


DEFINED TERMS. 
Abandoned. 
Interstate child custody proceedings, 
§36-6-205. 
Abandonment. 
Adoption, §36-1-102. 
Abandonment of an infant. 
Adoption, §36-1-102. 
Abduction. 
Child abduction prevention, §36-6-602. 
Abuse. 
Domestic abuse, §36-3-601. 
Juvenile courts and proceedings, §36-1-102. 
Adopted person. 
Adoption, §36-1-102. 
Adoption, §36-1-102. 
Adoption record. 
Adoption, §36-1-102. 
Adoptive parents. 
Adoption, §36-1-102. 
Adults. 
Adoption, §36-1-102. 
Domestic abuse, §36-3-601. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Aggravated circumstances. 
Adoption, §36-1-102. 
Application. 
Interstate family support, convention 
support proceedings, §36-5-2701. 
Arrears. 
Assignment of income for child support, 
§36-5-501. 
Child support enforcement, §36-5-701. 
Biological parents. 
Adoption, §36-1-102. 
Biological relative. 
Adoption, §36-1-102. 
Business days. 
Child support, §36-5-1101. 
Care givers. 
Child custody, §36-6-106. 
Caretaking authority. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Central authority. 
Interstate family support, convention 
support proceedings, §36-5-2701. 
Chartered child-placing agency. 
Adoption, §36-1-102. 
Child born out of wedlock, §36-2-302. 
Child caring agency. 
Adoption, §36-1-102. 
Child custody determination. 
Child abduction prevention, §36-6-602. 
Interstate child custody proceedings, 
§36-6-205. 


DEFINED TERMS —Cont’d 
Child custody proceeding. 
Child abduction prevention, §36-6-602. 
Interstate child custody proceedings, 
§36-6-205. 
Child or children. 
Adoption, §36-1-102. 
Child abduction prevention, §36-6-602. 
Expedited process for support, §36-5-401. 
Interstate child custody proceedings, 
§36-6-205. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Uniform interstate family support act, 
§36-5-2101. 
Child’s county. 
Intercounty enforcement and modification 
of support or custody, §36-5-3002. 
Child support order. 
Uniform interstate family support act, 
§36-5-2101. 
Clerks. 
Intercounty enforcement and modification 
of support or custody, §36-5-3002. 
Registration of support orders, §36-5-3102. 
Close and substantial relationship. 
Uniform deployed parents custody and 
visitation act, §36-7-301. 
Commencement. 
Interstate child custody proceedings, 
§36-6-205. 
Complete guardianship. 
Adoption, §36-1-102. 
Consent. 
Adoption, §36-1-102. 
Conservator. 
Adoption, §36-1-102. 
Convention. 
Uniform interstate family support act, 
§36-5-2101. 
Convention support order. 
Interstate family support, convention 
support proceedings, §36-5-2701. 
Court report. 
Adoption, §36-1-102. 
Courts. 
Adoption, §36-1-102. 
Child abduction prevention, §36-6-602. 
Domestic abuse, §36-3-601. 
Intercounty enforcement and modification 
of support or custody, §36-5-3002. 
Interstate child custody proceedings, 
§36-6-205. 
Paternity and legitimation, §36-2-302. 
Registration of support orders, §36-5-3102. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Custodial parent. 
Transfer of support or custody cases, 
§36-5-3003. 
Custodial responsibility. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
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DEFINED TERMS —Cont’d 
Decision-making authority. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Deploying parent. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Deployment. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Directory of new hires. 
Child support, §36-5-1101. 
Direct request. 
Interstate family support, convention 
support proceedings, §36-5-2701. 
Disabilities. 
Adoption, §36-1-102. 
Dispute resolution. 
Parenting plans, §36-6-402. 
Domestic abuse, §36-3-601. 
Domestic abuse victim, §36-3-601. 
Duty of support. 
Uniform interstate family support act, 
§36-5-2101. 
Eligible person. 
Adoption, §36-1-102. 
Embryo. 
Parentage of children born of donated 
embryo transfer, §36-2-402. 
Embryo parentage. 
Parentage of children born of donated 
embryo transfer, §36-2-402. 
Embryo relinquishment. 
Parentage of children born of donated 
embryo transfer, §36-2-402. 
Embryo transfer. 
Parentage of children born of donated 
embryo transfer, §36-2-402. 
Employees. 
Child support, §36-5-1101. 
Employer, person, corporation or 
institution. 
Assignments of income for child support, 
§36-5-501. 
Employers. 
Child support, §36-5-1101. 
Failed to make reasonable payments 
toward such child’s support. 
Abandonment, adoption, §36-1-102. 
Failed to support. 
Adoption, §36-1-102. 
Failed to visit. 
Abandonment, adoption, §36-1-102. 
Family member. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Father. 
Paternity and legitimation, §36-2-302. 
Filing. 
Child support liens, §36-5-901. 
Intercounty enforcement and modification 
of support or custody, §36-5-3002. 
Final court report. 
Adoption, §36-1-102. 
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DEFINED TERMS —Cont’d 
Financial institutions. 
Child support, §§36-5-814, 36-5-910. 
Financially able. 
Adoption, §36-1-102. 
Firearms. 
Domestic abuse, §36-3-601. 
Foreign central authority. 
Interstate family support, convention 
support proceedings, §36-5-2701. 
Foreign country. 
Uniform interstate family support act, 
§36-5-2101. 
Foreign support agreement. 
Interstate family support, convention 
support proceedings, §36-5-2701. 
Foreign support order. 
Uniform interstate family support act, 
§36-5-2101. 
Foreign tribunal. 
Uniform interstate family support act, 
§36-5-2101. 
Foster care. 
Adoption, §36-1-102. 
Foster parent. 
Adoption, §36-1-102. 
Good cause. 
Assignment of income for child support, 
§36-5-501. 
Governor. 
Interstate family support act, §36-5-2801. 
Grandparent. 
Visitation rights, §36-6-306. 
Guardian. 
Adoption, §36-1-102. 
Guardianship. 
Adoption, §36-1-102. 
High-volume, automated administrative 
enforcement. 
Child support, interstate cases, §36-5-1201. 
Home state. 
Interstate child custody proceedings, 
§36-6-205. 
Uniform interstate family support act, 
§36-5-2101. 
Home study. 
Adoption, §36-1-102. 
Human trafficking service providers. 
Domestic abuse, confidentiality of records, 
§36-3-623. 
Income. 
Uniform interstate family support act, 
§36-5-2101. 
Income withholding order. 
Uniform interstate family support act, 
§36-5-2101. 
Individual party. 
Child support, §36-5-101. 
Initial determination. 
Defined, §36-6-205. 
Interstate child custody proceedings, 
§36-6-205. 
Initiating tribunal. 
Interstate family support act, §36-5-2101. 


DEFINED TERMS —Cont’d 
Issuing county. 
Intercounty enforcement and modification 
of support or custody, §36-5-3002. 
Issuing court. 
Intercounty enforcement and modification 
of support or custody, §36-5-3002. 
Interstate child custody proceedings, 
§36-6-205. 


Registration of support orders, §36-5-3102. 


Issuing foreign country. 
Interstate child custody proceedings, 
§36-5-2101. 
Issuing state. 
Interstate child custody proceedings, 
§36-6-205. 
Uniform interstate family support act, 
§36-5-2101. 
Issuing tribunal. 
Uniform interstate family support act, 
§36-5-2101. 
Labor organization. 
Child support, §36-5-1101. 
Laws. 
Uniform interstate family support act, 
§36-5-2101. 
Legal embryo custodian. 
Parentage of children born of donated 
embryo transfer, §36-2-402. 
Legal parent. 
Adoption, §36-1-102. 
Legal relative. 
Adoption, §36-1-102. 
Legal representative. 
Adoption, §36-1-102. 
Legal transfer of rights to an embryo. 
Parentage of children born of donated 
embryo transfer, §36-2-402. 
Licensed child-placing agency. 
Adoption, §36-1-102. 
Licensed clinical social worker. 
Adoption, §36-1-102. 
Licensees. 
Child support enforcement, §36-5-701. 
Licenses. 
Child support enforcement, §36-5-701. 
Parent visitation, §36-6-501. 
Licensing authority. 
Child support enforcement, §36-5-701. 
Parent visitation, §36-6-501. 
Limited contact. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Lineal ancestor. 
Adoption, §36-1-102. 
Lineal descendant. 
Adoption, §36-1-102. 
Magistrates. 
Expedited process for support, §36-5-401. 
Marital property. 
Divorce and annulment. 
Distributions, §36-4-121. 
Modification. 
Interstate child custody proceedings, 
§36-6-205. 
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DEFINED TERMS —Cont’d 
Mother. 
Paternity and legitimation, §36-2-302. 
Nonparent. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Nonrequesting party. 
Registration of support orders, §36-5-3102. 
Notice. 
Termination of parental rights, §36-1-113. 
Not in compliance with an order of 
support. 
Child support enforcement, §36-5-701. 
Not in compliance with an order of 
visitation. 
Parent visitation, §36-6-501. 
Obligee. 
Child support enforcement, §36-5-701. 
Registration of support orders, §36-5-3102. 
Uniform interstate family support act, 
§36-5-2101. 
Obligor. 
Child support enforcement, §36-5-701. 
Registration of support orders, §36-5-3102. 
Uniform interstate family support act, 
§36-5-2101. 
Obligor’s county. 
Intercounty enforcement and modification 
of support or custody, §36-5-3002. 
Order of reference. 
Adoption, §36-1-102. 
Order of support. 
Child support enforcement, §36-5-701. 
Expedited process for support, §36-5-401. 
Order of visitation. 
Parent visitation, §36-6-501. 
Orders. 
Child support, §36-5-101. 
Other parent. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Outside this state. 
Uniform interstate family support act, 
§36-5-2101. 
Overdue support. 
Child support liens, §36-5-901. 
Parental consent. 
Adoption, §36-1-102. 
Parental rights. 
Adoption, §36-1-102. 
Parenting responsibilities, §36-6-402. 
Parenting schedule, §36-6-402. 
Parents. 
Adoption, §36-1-102. 
Marriage, consent, §36-3-106. 
Paternity and legitimation, §36-2-302. 
Partial guardianship. 
Adoption, §36-1-102. 
Parties. 
Adoption. 
Post-adoption contact, contracts, 
§36-1-145. 
Child support, §36-5-101. 
Permanent parenting plan, §36-6-402. 
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DEFINED TERMS —Cont’d 
Person. 
Interstate child custody proceedings, 
§36-6-205. 
Uniform interstate family support act, 
§36-5-2101. 
Person acting as a parent. 
Interstate child custody proceedings, 
§36-6-205. 
Personal property. 
Child support liens, §36-5-901. 
Petitioners. 
Domestic abuse, §36-3-601. 
Expedited process for support, §36-5-401. 
Interstate child custody proceedings, 
§36-6-205. 
Stepparent visitation rights, §36-6-603. 
Petitions. 
Child abduction prevention, §36-6-602. 
Physical custody. 
Adoption, §36-1-102. 
Interstate child custody proceedings, 
§36-6-205. 
Post-adoption record. 
Adoption, §36-1-102. 
Preferred response. 
Domestic abuse, §36-3-601. 
Preliminary home study. 
Adoption, §36-1-102. 
Primary residential parent. 
Parenting plans, §36-6-402. 
Principal place of employment. 
Income assignments for child support, 
§36-5-501. 
Prospective adoptive parents. 
Adoption, §36-1-102. 
Putative father. 
Adoption, §36-1-102. 
Readoption. 
Adoption, §36-1-102. 
Recipient intended parent. 
Parentage of children born of donated 
embryo transfer, §36-2-402. 
Records. 
Child abduction prevention, §36-6-602. 
Interstate child custody proceedings, 
§36-6-213. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Uniform interstate family support act, 
§36-5-2101. 
Register. 
Uniform interstate family support act, 
§36-5-2101. 
Registering court. 
Registration of support orders, §36-5-3102. 
Registering tribunal. 
Uniform interstate family support act, 
§36-5-2101. 
Related. 
Adoption, §36-1-102. 
Request. 
Intercounty enforcement and modification 
of support or custody, §36-5-3002. 


DEFINED TERMS —Cont’d 
Requesting party. 
Intercounty enforcement and modification 
of support or custody, §36-5-3002. 
Residential schedule. 
Parenting plans, §36-6-402. 
Respondent. 
Domestic abuse, §36-3-601. 
Expedited process for support, §36-5-401. 
Interstate child custody proceedings, 
§36-6-205. 
Responding state. 
Uniform interstate family support act, 
§36-5-2101. 
Responding tribunal. 
Uniform interstate family support act, 
§36-5-2101. 
Restricted license. 
Child support enforcement, §36-5-701. 
Return from deployment. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Sealed adoption record, §36-1-102. 
Sealed record. 
Adoption, §36-1-102. 
Separate property. 
Divorce and annulment. 
Distribution of marital property, 
§36-4-121. 
Service member. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Service of process. 
Intercounty enforcement and modification 
of support or custody, §36-5-3002. 
Severe child sexual abuse. 
Termination of parental rights, grounds, 
§36-1-113. 
Severely reduced. 
Child custody, visitation rights, §36-6-306. 
Severe reduction. 
Child custody, visitation rights, §36-6-306. 
Sexual assault victim. 
Domestic abuse, §36-3-601. 
Sibling. 
Adoption, §36-1-102. 
Sibling relationship. 
Adoption, §36-1-102. 
Sign. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Spousal support order. 
Uniform interstate family support act, 
§36-5-2101. 
Stalking victim. 
Domestic abuse, §36-3-601. 
State. 
Child abduction prevention, §36-6-602. 
Interstate child custody proceedings, 
§36-6-205. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
Uniform interstate family support act, 
§36-5-2101. 


DEFINED TERMS —Cont’d 
Support. 

Expedited process for support, §36-5-401. 
Support enforcement agency. 

Uniform interstate family support act, 

§36-5-2101. 
Support order. 
State registry of support cases, §36-5-115. 
Uniform interstate family support act, 
§36-5-2101. 
Surrender. 
Adoption, §36-1-102. 
Surrogate birth. 
Adoption, §36-1-102. 
Systems. 

Child support enforcement, §36-5-801. 
Temporary parenting plan, §36-6-402. 
Title IV-D Agency. 

Child support, §36-5-1101. 

Token support. 
Adoption, §36-1-102. 
Token visitation. 
Adoption, §36-1-102. 
Transferee court. 
Intercounty enforcement and modification 
of support or custody, §36-5-3002. 
Transferor court. 
Intercounty enforcement and modification 
of support or custody, §36-5-3002. 
Transfers. 
Intercounty enforcement and modification 
of support or custody, §36-5-3002. 
Travel documents. 

Child abduction prevention, §36-6-602. 
Tribe. 

Interstate child custody proceedings, 

§36-6-205. 
Tribunal. 
Uniform interstate family support act, 
§36-5-2101. 
Uniformed services. 
Uniform deployed parents custody and 
visitation act, §36-7-102. 
United States central authority. 
Interstate family support, convention 
support proceedings, §36-5-2701. 
Warrant. 
Interstate child custody proceedings, 
§36-6-205. 
Weapons. 

Domestic abuse, §36-3-601. 

Without corroborative proof or 
testimony. 

Divorce. 

Irreconcilable differences, §36-4-103. 
Written consent. 
Adoption, §36-1-102. 
Wrongful removal. 

Child abduction prevention, §36-6-602. 
Wrongful retention. 

Child abduction prevention, §36-6-602. 
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DELINQUENT AND UNRULY 
CHILDREN. 
Child custody. 
Uniform child custody jurisdiction and 
enforcement act, §§36-6-201 to 
36-6-243. 


DENTAL SERVICE PLAN 
CORPORATIONS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


DENTISTS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


DEPENDENT AND NEGLECTED 
CHILDREN. 
Aid to dependent children. 
Child support. 
Past-due support payments, §36-2-322. 
Child custody. 
Uniform child custody jurisdiction and 
enforcement act, §§36-6-201 to 
36-6-243. 


DEPENDENT CHILD ASSISTANCE. 
Child support. 
Past-due support payments, §36-2-322. 


DEPOSITIONS. 
Divorce proceedings, §36-4-115. 
Interstate child custody proceedings. 
Telephonic, video, etc., methods, §36-6-214. 
Interstate family support act, §36-5-2316. 
Support and maintenance. 
Interstate family support act, §36-5-2316. 
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DESCENT AND DISTRIBUTION. 
Illegitimate children. 
Inheritance of child from father, §36-2-313. 


DESERTION AND NONSUPPORT. 
Adoption of abandoned children, 
§§36-1-102, 36-1-110. 


DIETETICS AND NUTRITION 
PRACTICE. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Social security numbers on applications, 
§36-5-1301. 
Suspension or revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


DISABILITIES, PERSONS WITH. 
Child custody. 
Parental disability, effect on custody, 
§36-6-106. 
Child support. 
Continuation beyond minority of child, 
§36-5-101. 
Termination of parental rights. 
Effect of disability of parent or guardian on 
termination, §36-1-113. 


DISCOVERY. 
Interstate family support act, §36-5-2318. 
Depositions, §36-5-2316. 


DISCRIMINATION. 
Children born out of wedlock, §36-2-316. 


DISMISSAL OF ACTIONS. 
Interstate child custody proceedings. 
Simultaneous proceedings, §36-6-221. 


DISTRIBUTION OF MARITAL 
PROPERTY, §36-4-121. 


DIVORCE. 
Absence of spouse for period of years. 
When marriage considered dissolved, 
§36-3-102. 
Adultery. 
Defense, §36-4-112. 
Affidavits. 
Affidavits of proof not required, §36-4-116. 
Alimony. 
Attorneys’ fees. 
Recovery by plaintiff spouse, §36-5-103. 
Award of alimony, §36-5-121. 
Decedents’ estates. 
Intestacy of plaintiff spouse, §36-5-105. 
Decree. 
Award of alimony, §36-5-121. 
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DIVORCE —Cont’d 
Alimony —Cont’d 
Decree —Cont’d 
Enforcement, §36-5-103. 
Portion of spouse’s estate decreed to 
spouse entitled to alimony, §36-5-102. 

Enforcement of decree, §36-5-103. 

Income assignment, administrative order, 
§36-5-103. 

Income withholding, §36-5-501. 

In futuro award, §36-5-121. 

In solido alimony, §36-5-121. 

Interstate family support act, §§36-5-2001 
to 36-5-2903. 

Intestacy of plaintiff spouse, §36-5-105. 

Lump sum or in solido alimony, §36-5-121. 

Minor custodial parents, §36-5-102. 

Parenting plans, §§36-6-401 to 36-6-415. 

Rehabilitative alimony, §36-5-121. 

Transitional alimony, §36-5-121. 

Answers. 
Bill of particulars, §36-4-110. 
Right to compel answer, §36-4-108. 
Appeals. 
Generally, §36-4-123. 
Appearances, §36-4-110. 
Right to compel, §36-4-108. 
Attorneys’ fees. 
Alimony. 
Recovery by plaintiff spouse, §36-5-103. 
A vinculo. 
Grounds, §§36-4-101, 36-4-103. 
Bill of particulars, §36-4-106. 

Answers, §36-4-110. 

Right to compel answer, §36-4-108. 

Verification, §36-4-107. 

Bonds, surety. 
Security for costs, §36-4-108. 
Bonds of matrimony. 
Grounds, §§36-4-101, 36-4-103. 
Child custody. 

Uniform child custody jurisdiction and 
enforcement act, §§36-6-201 to 
36-6-243. 

Confidentiality of information. 

Mediation, §36-4-130. 

Contribution of each party. 

Equitable distribution of marital property, 

§36-4-121. 
Costs. 

Expunction of divorce records upon 
reconciliation of parties, §36-4-127. 

Generally, §36-4-122. 

Security, §36-4-108. 

Creditor’s rights. 
Notice as to effect of decree, §36-4-134. 
Crimes. | 
Conviction as ground. 
Proof required, §36-4-118. 
Decedents’ estates. 
Intestacy of plaintiff spouse, §36-5-105. 
Decrees. 

Alimony. 

Enforcement, §36-5-103. 
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DIVORCE —Cont’d 
Decrees —Cont’d 
Alimony —Cont’d 
Portion of spouse’s estate decreed to 
spouse entitled to alimony, §36-5-102. 
Generally, §§36-4-119, 36-4-120. 
Proof of facts required, §36-4-114. 
Defense. 
Admission of facts. 
Proof required before decree given, 
§36-4-114. 
Adultery, §36-4-112. 
Answer. 
Defense by answer, plea or demurrer, 
§36-4-110. 
Compulsory appearance, §36-4-108. 
Confession of facts. 
Proof required as prerequisite to decree, 
§36-4-114. 
Demurrer. 
Answer, plea or demurrer, §36-4-110. 
Failure to separate. 
Not a defense, §36-4-111. 
Plea. 
Answer, plea or demurrer, §36-4-110. 
Stipulated defense, §36-4-129. 
Divorce a vinculo. 
Grounds, §§36-4-101, 36-4-103. 
Domestic abuse protection orders, 
§36-3-603. 
Equitable distribution of marital property, 
attribution of certain debts to abuser 
only, §36-4-121. 
Equitable distribution of marital 
property, §36-4-121. 
Evidence. 
Depositions, §36-4-115. 
Examination in open court, §36-4-115. 
Financial matters. 
Sworn statements, §36-4-116. 
Proof of facts. 
Conviction of crime, §36-4-118. 
Prerequisite to decree, §36-4-114. 
Spouse’s refusal to remove to Tennessee, 
§36-4-117. 
Expunction of records. 
Reconciliation, §36-4-127. 
Financial matters. 
Sworn statements, §36-4-116. 
Grounds, §§36-4-101, 36-4-103. 
Complaint to set forth, §36-4-106. 
Proof when ground is conviction of crime, 
§36-4-118. 
Proof when ground is spouse’s refusal to 
remove to this state, §36-4-117. 
Stipulated grounds, §36-4-129. 
Guardian ad litem. 
Appointment for minor children, §36-4-132. 
Hearings. 
Trial at first term, §36-4-109. 
Waiting period before hearing petition or 
complaint, §36-4-101. 
Homemaking services. 
Division of marital property. 
Value of homemaking services, §36-4-121. 
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DIVORCE —Cont’d 
Income of parties. 
Judge or chancellor may require sworn 
statement, §36-4-116. 
Injunctions. 
Temporary injunctions. 
Issuance on filing and service of 
complaint, §36-4-106. 
Insurance. 
Notice of insurance termination. 
Compliance required, §36-4-133. 
Intestate succession. 
Intestacy of plaintiff spouse, §36-5-105. 
Irreconcilable differences. 
Grounds, §36-4-103. 
Procedure, §36-4-103. 
Judgments and decrees. 
Alimony. 
Award of alimony, §36-5-121. 
Enforcement, §36-5-103. 
Portion of spouse’s estate decreed to 
spouse entitled to alimony, §36-5-102. 
Generally, §§36-4-119, 36-4-120. 
Proof of facts required, §36-4-114. 
Legal separation, §36-4-102. 
Affidavits of proof not required, §36-4-116. 
Contents of petition, §36-4-106. 
Grounds. 
Complaint to set forth, §36-4-106. 
Stipulated grounds and/or defenses, 
§36-4-129. 
Sworn statements concerning financial 
matters, §36-4-116. 
Temporary injunctions. 
Issued on filing and service of complaint, 
§36-4-106. 
Legitimacy of children. 
Not affected by dissolution of marriage, 
§36-4-125. 
Marital property. 
Equitable distribution of marital property, 
§36-4-121. 
Mediation. 
Confidentiality of information and 
documents, §36-4-130. 
Domestic abuse situations, §36-4-131. 
Requirements, satisfaction of, §36-4-103. 
Military service. 
Affidavit swearing defendant not in military 
service. 
When required, §36-4-106. 
Nonresidents. 
Residency requirements, §36-4-104. 
Spouse’s refusal to remove to Tennessee. 
Proof required, §36-4-117. 
Parenting plans, §§36-6-401 to 36-6-415. 
Petition. 
Contents, §36-4-106. 
Verification, §36-4-107. 
Property of litigants. 
Decreed to plaintiff spouse, §36-5-102. 
Distribution of marital property, §36-4-121. 
Jointly-owned property, §36-4-121. 
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DIVORCE —Cont’d 
Protective orders, §36-3-603. 
Equitable distribution of marital property, 
attribution of certain debts to abuser 
only, §36-4-121. 
Reconciliation. 
Expunction of divorce records, §36-4-127. 
Suspension of proceedings to effect, 
§36-4-126. 
Records. 
Expunction upon reconciliation, §36-4-127. 
Social security numbers on records, 
§36-5-1302. 
Remarriage. 
Right to remarry, §36-4-124. 
Residence. 
Requirements, §36-4-104. 
Spouse’s refusal to remove to Tennessee. 
Proof required, §36-4-117. 
Separate property. 
Equitable distribution of marital property, 
§36-4-121. 
Separation of spouses. 
Failure to separate not a defense, 
§36-4-111. 
Sexual abuse. 
False allegations in furtherance of 
litigation, §36-4-135. 
Stipulations. 
Grounds or defenses, §36-4-129. 
Suspension of proceedings. 
Reconciliation, §36-4-126. 
Temporary injunctions. 
Issuance on filing and service of complaint, 
§36-4-106. 
Trial. 
First term if subpoena served or publication 
completed, §36-4-109. 
Issues, §36-4-113. 
Jury trial, §36-4-113. 
New trial, §36-4-113. 
Venue, §36-4-105. 
Domestic abuse protection orders, 
§36-3-602. 
Waiting period before hearing petition or 
complaint, §36-4-101. 
Witnesses. 
Affidavits of proof not required, §36-4-116. 


DOMESTIC ABUSE. 
Applicability of provisions, §36-3-602. 
Arrest, §36-3-619. 
Violation of protection order, §§36-3-611, 
36-3-612. 
Bail of arrested person, §36-3-615. 
Child abduction prevention. 
Risk factors for abduction. 
Listing, §36-6-607. 
Child custody. 
Effect of abuse, neglect, etc., on custody or 
visitation, §36-6-112. 
Mediation in cases involving abuse, 
§36-6-107. 
Parental allegations, §36-6-112. 
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DOMESTIC ABUSE —Cont’d 

Confidentiality of records, §36-3-623. 

Confidentiality of victim’s address, 
telephone number and location, 
§$36-5-805. 

Child support proceedings, §36-5-101. 
Death review teams, §36-3-624. 
Definitions, §36-3-601. 

Family violence shelters and shelter 
services. 

Confidentiality of records, §36-3-623. 
Firearms and other weapons. 

Possession of weapon by alleged abuser. 

Seizure, §36-3-620. 
Forms, §36-3-604. 
Funds. 
Domestic violence community education 
fund, §36-3-616. 
Human trafficking service providers. 

Confidentiality of records, §36-3-623. 
Interstate child custody proceedings. 

Immunities and privileges. 

Inapplicability, §36-6-234. 
Leaving residence not to effect right of 
relief, §36-3-613. 
Lifetime orders of protection, §36-3-627. 
Mediation in divorce cases, §36-4-131. 
Notice. 

Bail of arrested person, §36-3-615. 

Legal rights of victim, §36-3-619. 
Paternity contested, §36-3-614. 
Paternity proceedings. 

Orders denying public access to victim 

information, §36-2-311. 
Police and other law enforcement 
officers, §§36-3-618 to 36-3-620. 
Duties upon issuance of protection order, 
§36-3-609. 

Legislative intent, §36-3-618. 

Notice to victims of legal rights, §36-3-619. 

Purpose of provisions, §36-3-618. 
Protection orders. 

Animals, protecting, §36-3-606. 

Arrest upon violation of order, §§36-3-611, 

36-3-612. 
Notice to victim of arrestee’s eligibility for 
release on bond, §36-3-615. 
Assessment of costs and fees against 
petitioner. 
Prohibition, exception, §36-3-617. 

Assistance to victims, §36-3-617. 

Bond not required, §36-3-607. 

Breach of lease or rental agreement for 

residential property. 
Payment of costs, expenses and fees by 
respondent, §36-3-606. 
Carrying of handgun after order granted, 
§36-3-626. 
Child custody or visitation rights. 
Awarding, §36-3-606. 
Contacting petitioner, prohibiting, 
§36-3-606. 
Contempt hearings for violations of order, 
§36-3-612. 
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DOMESTIC ABUSE —Cont’d 
Protection orders —Cont’d 

Contents, §36-3-606. 

Copies of order to be issued, §36-3-609. 

Costs, §36-3-617. 

Counseling. 

Directing respondent to attend, 

§36-3-606. 

Court in which respondent and petitioner 
are parties, copies of order to be 
provided to. 

Notice to judge, §36-3-609. 

Divorce actions, §36-3-603. 

Equitable distribution of marital 

property, attribution of certain debts 
to abuser only, §36-4-121. 

Duration, §36-3-608. 

Divorce actions, §36-3-603. 

Effective date, §36-3-609. 

Ex parte order of protection, §36-3-605. 

Issuance on sworn petition of law 

enforcement officer of immediate and 
present danger of abuse, §36-3-619. 

Extension, §36-3-605. 

Firearm possession while order in effect, 
§36-3-604. 

Carrying of handgun after order granted, 

§36-3-626. 

Disclosures required, §36-3-625. 

Forms, §36-3-604. 

Issuance, §$36-3-605. 

Lifetime orders of protection, §36-3-627. 

Modification, §§36-3-605, 36-3-608. 

National crime information center order of 
protection file. 

Entry of orders into, time, §36-3-609. 
Out-of-state protection orders, §36-3-622. 
Petition for orders of protection, §36-3-602. 
Protections included in orders, §36-3-606. 
Scope, $36-3-606. 

Service, §36-3-609. 

Parents of minor petitioner, §§$36-3-602, 

36-3-605. 

Petition for relief, §36-3-602. 

Respondent, service on, §36-3-605. 
Signature of parent on minor’s petition, 

§36-3-602. 

Stalking petitioner, prohibiting, §36-3-606. 

Unemancipated minor, petition on behalf of, 
$36-3-602. 

Vacation of residence by respondent, 
§36-3-606. 

Violation of orders, §§36-3-610 to 36-3-612. 

Wireless service providers. 

Transfer of billing, §§36-3-606, 36-3-621. 

Rape crisis centers. 

Confidentiality of records, §36-3-623. 

Use of force, effect on right to relief, 

§36-3-613. 

Venue. 
Protection orders, §36-3-602. 
Victims. 

Wireless telephone service for domestic 
violence victims. 

Transfer of billing responsibilities by 

provider, §36-3-621. 
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DOMESTIC ABUSE —Cont’d 
Visitation rights. 
Mediation in cases involving abuse, 
§36-6-305. 
Weapons in possession of alleged abuser 
seized, §36-3-620. 


DOMESTIC RELATIONS. 
Adoption of children. 
Interstate compact on adoption and medical 
assistance, §§36-1-201 to 36-1-206. 
Antenuptial agreements. 
Enforcement, §36-3-501. 
Child custody. 

Uniform child custody jurisdiction and 
enforcement act, §$36-6-201 to 
36-6-243. 

Domestic abuse, §§36-3-601 to 36-3-627. 

Donated embryo transfer, parentage of 
children, §§36-2-401 to 36-2-403. 

Interstate family support act, §§36-5-2701 
to 36-5-2903. 

Legitimacy. 

Donated embryo transfer, parentage of 
children, §§36-2-401 to 36-2-403. 

Generally, §§36-2-301 to 36-2-322. 

Parenting plans, §§36-6-401 to 36-6-415. 
Paternity, §§36-2-301 to 36-2-322. 


DOMESTIC VIOLENCE, §§36-3-601 to 
36-3-627. 


DOMESTIC VIOLENCE COMMUNITY 
EDUCATION FUND, §36-3-616. 


DONATED EMBRYO TRANSFER. 
Parentage of children born. 
Definitions, §36-2-402. 
Establishing parentage, §36-2-403. 
Legislative intent, single means of 
establishing parentage, §36-2-401. 
Relinquishment of rights and 
responsibilities, §36-2-403. 


DRIVERS’ LICENSES. 
Applications. 
Social security numbers, §36-5-1301. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Commercial driver licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Denial. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
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DRIVERS’ LICENSES —Cont’d 
Commercial driver licenses —Cont’d 
Social security numbers on applications, 
§36-5-1301. 
Suspension. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Denial. 
Child support enforcement, §§36-5-701 to 
36-5-714, 
Administrative order enforcement, 
§36-5-812. 
Fees. 
Restricted licenses. 
Child support enforcement. 
Eligibility for restricted drivers’ license 
when not in compliance with 
support order, §36-5-714. 
Restricted licenses. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Eligibility for restricted drivers’ license 
when not in compliance with support 
order, §36-5-705. 
Fee for license, §36-5-714. 
Notice, §36-5-706. 
Requirements for eligibility, §36-5-714. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers. 
Required of applicant for license, 
§36-5-1301. 
Suspension. 
Child support enforcement, §§$36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


DRIVER TRAINING SCHOOLS. 
Licenses. 
Suspension or revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


DRUGS. 
Child custody. 
Drug abuse by parent, removal of child due 
to. 
Requirements for return of child, 
§36-6-115. 
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DRUGS —Cont’d 
Research. 
Legend drugs and controlled substances. 
Licenses. 
Denial, suspension or revocation. 
Child support enforcement, 
§§36-5-701 to 36-5-714, 36-5-812. 
Paternity and legitimation, 
§36-2-320. 
Social security numbers on 
applications, §36-5-1301. 


DURESS. 
Marriage. 
Forced marriage, §36-3-108. 


E 


EGG DONATION. 

Parentage of children born of donated 
embryo transfer, §§36-2-401 to 
36-2-403. 


EGGS. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Cancellation or suspension of licenses. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


ELECTROLOGISTS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


ELECTRONIC SIGNATURES. 
Child abduction prevention. 

Effect of provisions on electronic signatures 
in global and national commerce act, 
§36-6-612. 

EMPLOYERS AND EMPLOYEES. 
Child support. 


Employment records for use in enforcement, 
§§36-5-1101 to 36-5-1108. 
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ENGLISH LANGUAGE. 
Support and maintenance. 
Interstate family support act. 
Convention, support proceeding under. 
English translation to accompany 
records filed in original language, 
§36-5-2713. 


EQUITABLE DISTRIBUTION OF 
MARITAL PROPERTY, §36-4-121. 


ESTATES. 
Paternity proceedings. 
Inheritance of child from father, §36-2-313. 
Tenancies by entirety. 
Unaffected by removal of coverture from 
married women, §36-3-505. 


EVIDENCE. 
Best evidence rule. 
Interstate child custody proceedings. 
Electronic transmission from another 
state, §36-6-214. 
Child custody. 
Intercounty enforcement and modification, 
§36-5-3006. 
Child support. 
Appeal of administrative actions, 
§36-5-1002. 
Intercounty enforcement and modification, 
§36-5-3006. . 
Domestic abuse. 
Rape crisis centers and family violence 
shelters. 
Conditions for release of records, 
§36-3-623. 
Interstate child custody proceedings. 
Documentary evidence. 
Effect of electronic submission, §36-6-214. 
Evidentiary effect, §36-6-210. 
Holding hearings or obtaining evidence for 
other states, §36-6-215. 
Request for evidentiary hearing in or 
evidence from another state, §36-6-215. 
Marriage. 
Contracts. 
Breach of marriage contract. 
Proof of contract, §§36-3-401, 36-3-402. 
Paternity tests, §36-2-309. 
Costs of test, §36-2-308. 
Rape. 
Domestic abuse cases. 
Records from rape crisis centers or family 
violence shelters, §36-3-623. 
Records. 
Domestic abuse cases. 
Records from rape crisis centers or family 
violence shelters, §36-3-623. 


EXECUTIONS. 
Child support. 
Lien enforcement. 
Exemptions from sales, §36-5-906. 


EXPUNCTION OF RECORDS. 
Divorce. 
Reconciliation, §36-4-127. 
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EXTRADITION. 
Support and maintenance. 
Interstate family support act, §$36-5-2801, 
36-5-2802. 


F 


FACSIMILE TRANSMISSIONS. 
Child support. 
Documents submitted in administrative 
appeals, §36-5-1002. 
Liens. 
Release of lien, §36-5-907. 


FAIR CREDIT REPORTING ACT. 
Child support delinquency reports, 
§36-5-106. 


FAX MACHINES. 
Child support. 
Documents submitted in administrative 
appeals, §36-5-1002. 
Liens. 
Release of lien, §36-5-907. 


FEES. 
Adoption. 
Searches, registration and copies, 
§36-1-141. 
Drivers’ licenses. 
Child support enforcement. 
Eligibility for restricted drivers’ license 
when not in compliance with support 
order, §36-5-714. 
Marriage licenses, §36-6-413. 
Support and maintenance. 
Interstate family support act, §36-5-2313. 


FELONIES. 
Adoption. 
Abduction by natural parents, §36-1-123. 
Payments in connection with placing child, 
§36-1-109. 
Providing false information related to 
information requests, §36-1-139. 
Unauthorized disclosure of records, 
§36-1-125. 


FERTILITY CLINICS. 

Parentage of children born of donated 
embryo transfer, §§36-2-401 to 
36-2-403. 


FINDINGS OF FACT BY COURTS. 
Parental rights. 
Termination, §36-1-113. 


FINES. 
Child support. 
Access to records for enforcement, 
§§36-5-811, 36-5-812. 
Assignments of income. 
Disciplinary actions against employees, 
§36-5-501. 
Domestic abuse. 
Violation of protection order. 
Financial penalty, §36-3-610. 


921 


FIREARMS AND OTHER WEAPONS. 
Domestic abuse. 
Protection orders. 
Carrying of handgun after order granted, 
§36-3-626. 
Firearm possession while order in effect, 
§36-3-604. 
Disclosures required, §36-3-625. 
Seizure by law enforcement officer when in 


possession of alleged abuser, §36-3-620. 


FIRE EXTINGUISHERS. 
Licenses. 
Extinguisher specialists. 
Applications. 
Social security numbers, §36-5-1301. 
Refusal to issue or renew. 
Child support enforcement, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 
Social security numbers on applications, 
§36-5-1301. 
Suspension or revocation. 
Child support enforcement, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 


FIRE PROTECTION SPRINKLER 
SYSTEMS. 
Licenses. 
Responsible managing employees. 
Applications. 
Social security numbers, §36-5-1301. 
Refusal to issue or renew. 
Child support enforcement, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Social security numbers on applications, 
§36-5-1301. 
Suspension or revocation. 
Child support enforcement, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 


FIREWORKS. 
Permits. 
Revocation of permits. 
Child support enforcement, §§$36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 

Paternity and legitimation, §36-2-320. 
FORCE. 
Domestic abuse. 


Use of force, effect on right to relief, 
§36-3-613. 


INDEX 


FORCED MARRIAGE, §36-3-108. 


FOREIGN COUNTRIES OR STATES. 
Interstate child custody proceedings. 
Violation of fundamental human rights. 
Inapplicability of act, §36-6-208. 


FORFEITURES. 
Child support lien enforcement, 
§§36-5-904 to 36-5-906. 


FORMS. 
Adoption. 
Denial of paternity and notice by legal 
father, §36-1-111. 

Surrender of child, §36-1-111. 
Domestic abuse, §36-3-604. 
Parenting plans. 

Use by parties. 

Requirements, §36-6-406. 
Protection orders in domestic abuse 
cases, §36-3-604. 
Support and maintenance. 

Clerks of court. 

Powers and duties, §36-5-404. 

Promulgation, §36-5-406. 


FORNICATION. 
Adultery. 
Divorce. 
Defense, §36-4-112. 


FORUM NON CONVENIENS. 
Interstate child custody proceedings. 
Declining jurisdiction, §36-6-222. 


FOSTER CARE. 
Adoption. 
Preference for foster parents, §36-1-115. 


FRATERNAL BENEFIT SOCIETIES. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Denial or revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


FRAUD. 
Criminal law and procedure. 
Marriage. 
Fraudulently signing or using false 
documents, §36-3-112. 
Marriage. 
Documents, §36-3-112. 
Signature, §36-3-112. 
Misdemeanors. 
Marriage. 
Fraudulently signing or using false 
documents, §36-3-112. 
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FULL FAITH AND CREDIT. 
Child support orders, §§36-5-701 to 
36-5-714. 
Liens for enforcement, §36-5-902. 
Paternity determinations of other 
jurisdictions, §36-5-101. 
Status and enforceability of order, 
§36-5-101. 
Domestic abuse. 
Out-of-state protection orders, §36-3-622. 
Interstate child custody proceedings. 
Foreign decrees, §36-6-237. 


FUNDS. 
Domestic violence community education 
fund, §36-3-616. 


FUNERAL DIRECTORS AND 
EMBALMERS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Embalmers. 
Denial or revocation. 
Child support enforcement, $§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 
Funeral directors. 
Denial or revocation. 
Child support enforcement, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 
Revocation. 
Child support enforcement. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 
Suspension. 
Child support enforcement, $§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
FURNITURE. 


Child support lien enforcement. 
Exemptions from sale, §36-5-906. 


G 


GAMBLING. 
Lotteries. 
Child support liens. 
Attaching lottery winnings, §36-5-904. 
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GARNISHMENT. 
Child support income assignments. 
Appeal of administrative actions, 
§§36-5-1001 to 36-5-1006. 
Compensation and earnings. 
Assignment of income for child support, 
§§36-5-501, 36-5-503. 
Support and maintenance. 
Interstate family support act, §§36-5-2501 
to 36-5-2507. 
Support and maintenance. 
Assignment of income for child support, 
§§36-5-501, 36-5-503. 
Income withholding to enforce support 
orders. 
Interstate family support act, §$36-5-2501 
to 36-5-2507. 


GAY MARRIAGE. 
Not recognized, §36-3-113. 


GENERAL ASSEMBLY. 
House of representatives. 
Speaker. 
Marriage. 
Solemnization by speaker authorized, 
§36-3-301. 
Solemnizing marriage unlawfully, 
§36-3-305. 
Marriage. 
Solemnization by members of general 
assembly, §36-3-301. 
Solemnization by members or former 
members of general assembly, 
§36-3-301. 
Senate. 
Speaker. 
Marriage. 
Solemnization by speaker authorized, 
§36-3-301. 
Solemnizing marriage unlawfully, 
§36-3-305. 
Speaker of the house. 
Marriage. 
Solemnization. 
Authority to solemnize marriage, 
§36-3-301. 
Solemnizing marriage unlawfully, 
§36-3-305. 
Speaker of the senate. 
Marriage. 
Solemnization of marriage. 
Persons authorized to solemnize, 
§36-3-301. 
Solemnizing marriage unlawfully, 
§36-3-305. 


GENETIC TESTING. 

Paternity tests, §36-2-309. 
Administrative orders. 

Scope of administrative review, 
§36-5-1002. 
Admissibility of costs of test, §36-2-308. 
Child support enforcement, §§36-5-802, 
36-5-805, 36-5-806. 
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GENETIC TESTING —Cont’d 
Paternity tests —Cont’d 
Protection order pending outcome of tests, 
§36-3-614. 


GOVERNOR. 
Marriage. 
Persons who may solemnize, §36-3-301. 
Solemnizing marriage unlawfully, 
§36-3-305. 


GRANDPARENTS. 
Visitation rights. 
Child custody, §§36-6-302, 36-6-306, 
36-6-307. 


GUARDIAN AD LITEM. 
Adoption. 
Fees. 
Presumption that fee equally divided 
between parties, §36-1-146. 
Post-adoption contact, contracts. 
Participation of guardian ad litem, 
§36-1-145. 
Divorce. 
Appointment for minor children, §36-4-132. 


GUARDIAN AND WARD. 
Marriage. 
Consent of guardian, §36-3-106. 
Medical records of child. 
Furnishing to guardian, §36-6-103. 


H 


HAGUE CONVENTION. 
Interstate child custody proceedings. 
Enforcement of international orders, 
§36-6-226. 
Law enforcement powers, §36-6-240. 
Powers of prosecutors and public officials, 
§36-6-239. 


HEALING ARTS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


HEALTH. 
Newborn infants. 
Baby drop off law, §36-1-142. 
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HEALTH INSURANCE. 
Child support. 
Appeal of administrative actions, 
§$§36-5-1001 to 36-5-1006. 
Income withholding orders, §36-5-501. 
Order providing for health insurance, 
§36-5-101. 
Illegitimate children, §36-2-319. 
Minors. 
Illegitimate children, §36-2-319. 


HEARING INSTRUMENT SPECIALISTS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 
Suspension. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


HEARINGS. 
Adult abuse, §36-3-605. 
Child custody. 
Uniform deployed parents custody and 
visitation act. 

Proceedings for temporary custody order. 
Expedited hearing, §36-7-303. 
Generally, §§36-7-301 to 36-7-310. 

Child support. 
Administrative hearing to support license 
denial or revocation, §36-5-703. 
Divorce. 
Trial at first term, §36-4-109. 
Domestic abuse, §36-3-605. 


HIGH SCHOOLS. 
Graduation. 
Child custody. 
Proof of graduation to human services 
department or parents, §36-6-104. 


HOME IMPROVEMENT CONTRACTORS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
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HOMICIDE. 
Protection orders. 
Lifetime orders of protection. 
Felony victims of assault, homicide, 
kidnapping or sexual offenses, 
§36-3-627. 


HOMOSEXUAL ADOPTIONS. 
Private licensed child-placing agencies. 
Religious or moral convictions or policies, 
adherence to, §36-1-147. 


HOMOSEXUAL MARRIAGE. 
Not recognized, §36-3-113. 


HOSPITALS. 
Baby drop off law. 
Infants voluntarily delivered to facility. 
Duties upon, §36-1-142. 
Child custody. 
Noncustodial parent’s right to notice of 
hospitalization of child, §36-6-101. 
Infants voluntarily delivered to facility. 
Duties upon, §36-1-142. 
Newborn infants. 
Baby drop off law, §36-1-142. 
Voluntary delivery of infant to facility. 
Duties upon, §36-1-142. 


HUMAN TRAFFICKING. 
Children, trafficking in. 
Payments made in connection with child 
placement, §36-1-109. 
Sale or surrender of child for money or 
thing of value, §36-1-109. 
Domestic abuse. 
Human trafficking service providers. 
Confidentiality of records, §36-3-623. 
Service providers for victims. 
Confidentiality of records. 
Domestic abuse, §36-3-623. 


HUSBAND AND WIFE. 
Absent spouse. 
Remarriage after two years. 
Return of spouse, §36-4-128. 
Abuse. 
Domestic abuse generally, §§36-3-601 to 
36-3-627. 
Antenuptial agreements. 
Enforcement, §36-3-501. 
Antenuptial debts of wife. 
Nonliability of husband, §36-3-503. 
Bigamy. 
Absence of spouse for period of years. 
When marriage considered dissolved, 
§36-3-102. 
Contracts. 
Antenuptial agreements. 
Enforcement, §36-3-501. 
Breach of marriage contract, §§36-3-401 to 
36-3-405. 
Creditor’s rights, §36-3-502. 
Prenuptial agreements. 
Enforcement, §36-3-501. 


HUSBAND AND WIFE —Cont’d 
Coverture. 
Married women. 
Disabilities removed from married 
women, §36-3-504. 
Tenancies by entirety. 
Unaffected by removal of coverture, 
§36-3-505. 
Creditor’s rights. 
Marriage contracts or settlements, 
§36-3-502. 
Criminal law and procedure. 
Bigamy. 
Absence of spouse for period of years. 
When marriage considered dissolved, 
§36-3-102. 
Debts of wife. 
Antenuptial debts. 

Nonliability of husband, §36-3-503. 
Domestic abuse, §§36-3-601 to 36-3-627. 
Interstate child custody proceedings. 

Spousal privilege. 
Inapplicability, §36-6-234. 
Legal separation, §36-4-102. 
Affidavits of proof not required, §36-4-116. 
Contents of petition, §36-4-106. 
Stipulated grounds and/or defenses, 
§36-4-129. 
Sworn statements concerning financial 
matters, §36-4-116. 
Limitation of actions. 
Married women. 
Applicability of statutes, §36-3-504. 
Prenuptial agreements. 
Enforcement, §36-3-501. 
Privileged communications. 
Interstate family support act, §36-5-2316. 
Separation of spouses. 
Divorce actions. 
Failure to separate not a defense, 
§36-4-111. 
Settlements. 
Creditor’s rights, §36-3-502. 
Spousal abuse, §§36-3-601 to 36-3-627. 
Spousal privilege. 
Interstate child custody proceedings. 
Inapplicability, §36-6-234. 
Interstate family support act, §36-5-2316. 
Tenancies by entirety. 
Unaffected by removal of coverture from 
married women, §36-3-505. 
Witnesses. 
Spousal privilege. 
Interstate family support act, §36-5-2316. 
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ILLEGITIMACY. 

Legitimacy proceedings, §§36-2-301 to 
36-2-322. 

IMMUNITY. 

Child support. 


Compliance with administrative requests, 
orders and subpoenas, §36-5-810. 
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IMMUNITY —Cont’d 
Child support —Cont’d 
Lien enforcement, §36-5-909. 
Release of abuse victim’s personal 
information, §36-5-101. 
Domestic abuse protection orders. 

Reliance upon foreign order, §36-3-622. 

Interstate family support act, §36-5-2314. 
Family relationships, §36-5-2316. 
Income-withholding order compliance, 

§36-5-2504. 

Paternity tests, §36-2-309. 

Support and maintenance. 

Interstate family support act, §36-5-2314. 
Family relationships, §36-5-2316. 
Income-withholding order compliance, 

§36-5-2504. 


IMMUNIZATION. 
Adoption. 
Immunization as condition of adoption. 
When required, §36-1-148. 


IMPUTED NEGLIGENCE. 
Husband and wife. 
Antenuptial debts of wife. 
Nonliability of husband, §36-3-503. 


INCEST. 
Incestuous marriage, §36-3-101. 


INDIANS. 
Child custody. 
Interstate child custody proceedings. 
Inapplicability of act, §36-6-207. 
Tribe, defined, §36-6-205. 


INDIVIDUAL RETIREMENT ACCOUNTS. 


Child support or alimony. 
Lump sum award of balances. 
Treatment when considering right to 
receive, §§36-5-101, 36-5-121. 


INFANTS. 
Baby drop off law, §36-1-142. 
Child custody. 

Uniform child custody jurisdiction and 
enforcement act, §§36-6-201 to 
36-6-243. 

Donated embryo transfer, parentage of 
children, §§36-2-401 to 36-2-403. 
Illegitimacy. 

Legitimacy proceedings, §§36-2-301 to 
36-2-322. 

Legitimacy, §§36-2-301 to 36-2-322. 
Paternity, §§36-2-301 to 36-2-322. 


INJUNCTIONS. 
Adoption. 
Placement in violation of provisions, 
§36-1-108. 
Restraining order prohibiting contact or 
interference with child. 
Validity after adoption finalized, 
§36-1-123. 
Violations of contact veto (repealed July 
2022), §36-1-132. 
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INJUNCTIONS —Cont’d 
Child custody. 

Temporary injunctions in effect on filing of 
petition other than complaint for 
divorce or legal separation, §36-6-116. 

Child support. 

Interference with administrative action 

pending appeal, §36-5-1004. 
Divorce or legal separation. 

Temporary injunctions issued on filing and 

serving complaint, §36-4-106. 
Interstate child custody proceedings. 
Enforcement proceedings, §36-6-221. 


INJURIES. 
Child custody. 
Noncustodial parent’s right to notice of 
injury, §36-6-101. 


INSURANCE. 
Administrators. 
Child support enforcement. 
Revocation of license, §§36-5-701 to 
36-5-714. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Revocation. 
Child support enforcement, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 
Social security numbers on applications, 
§36-5-1301. 
Divorce. 
Notice of insurance termination. 
Compliance required, §36-4-133. 


INSURANCE PRODUCERS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Denial. 
Child support enforcement, §$36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Social security numbers on applications, 
§36-5-1301. 
Suspension or revocation. 
Child support enforcement, §§$36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


INTEREST. 
Child support. 
Interest on past due support, §36-5-101. 
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INTERNET. 
Child support lien notices, §36-5-901. 


INTERSTATE CHILD CUSTODY 
PROCEEDINGS, §§36-6-201 to 
36-6-243. 

Adoption. 

Applicability to proceedings, §36-6-206. 

Affidavits. 

Required jurisdictional information, 
§36-6-224. 
Enforcement petitions, $36-6-232. 
Service of petition and order, §36-6-233. 
Verified first pleadings, §36-6-224. 

Ancillary proceedings. 

Decline of jurisdiction, §36-6-222. 

Appearances. 

Order to appear before court, §36-6-225. 
Payment of out-of-state expenses, 
§36-6-225. 
Appellate review. 
Final order, §36-6-238. 

Attorneys’ fees. 

Award to prevailing party, §36-6-236. 

Child abuse and domestic violence. 

Appearances. 
Order to ensure safety of party, 
§36-6-225. 
Grant of relief, $36-6-234. 
Immunities and privileges. 
Inapplicability, §36-6-234. 
Child-custody determinations. 
Binding effect of state court decisions, 
§36-6-209. 
Continuing jurisdiction of state courts, 
§36-6-217. 
Defined, §36-6-205. 
Duty to enforce foreign decrees, §36-6-227. 
Enforcement under Hague Convention, 
§36-6-226. 
Foreign decrees. 
Human rights exception, §36-6-208. 
Jurisdiction to modify, §36-6-218. 
Recognition, §36-6-208. 
Jurisdictional basis for custody 
determination, §36-6-216. 
Notice and opportunity to be heard, 
§36-6-220. 
Personal jurisdiction as prerequisite of 
jurisdiction, §36-6-216. 
Petition for enforcement, §36-6-232. 
Stay of enforcement pending appeal, 
§36-6-238. 
Temporary emergency jurisdiction, 
§36-6-219. 
Child placement. 
Conditional placement, §36-6-235. 
Order for immediate physical custody, 
§36-6-234. 
Physical custody, defined, §36-6-205. 
Warrant for physical custody, §36-6-235. 
Warrant, defined, §36-6-205. 
Child visitation. 


Temporary order of enforcement, §36-6-228. 


INTERSTATE CHILD CUSTODY 
PROCEEDINGS —Cont’d 

Citation of act, §36-6-201. 

Communications among court and other 
parties, §36-6-213. 

Construction of act. 

Actions commenced before June 14, 1999, 
§36-6-243. 

Adoption. 

Applicability to proceedings, §36-6-206. 

Emergency care proceedings. 

Applicability, §36-6-206. 

Liberal construction, §36-6-202. 

Native American children. 

Inapplicability of act, §36-6-207. 

Official comments. 

Evidentiary use, §36-6-203. 
Inclusion in act, §36-6-204. 

Severability of act, §36-6-243. 

Uniformity among states, §36-6-242. 
Costs. 

Award of costs and fees, §36-6-236. 

Enforcement under Hague Convention, 

§36-6-241. 
Definitions, §36-6-205. 
Record, §36-6-213. 
Depositions. 
Preservation of witness testimony, 
§36-6-214. 
Dismissal of actions. 

Simultaneous proceedings, §36-6-221. 
Emergency care proceedings. 

Applicability of act, §36-6-206. 
Evidence. 

Documentary evidence. 

Effect of electronic submission, §36-6-214. 

Holding hearings or obtaining evidence for 

other states, §36-6-215. 
Request for evidentiary hearing in or 
evidence from another state, §36-6-215. 
Expeditious handling. 

Jurisdictional questions, §36-6-210. 
Foreign decrees. 

Full faith and credit, §36-6-237. 

Recognition and enforcement, §36-6-227. 

Recognition of child-custody determinations, 

§36-6-208. 
Human rights exception, §36-6-208. 

State jurisdiction to modify, §36-6-218. 
Forum non conveniens, §36-6-222. 
Hague Convention. 

Enforcement of international orders, 

§36-6-226. 
Law enforcement powers, §36-6-240. 
Powers of prosecutors and public officials, 
§36-6-239. 
Immunities and privileges. 
Inapplicability, $36-6-234. 
Immunity from jurisdiction. 

Special appearance, §36-6-212. 
Inconvenient forum, §36-6-222. 
Inferences. 

Assertion by party, evidentiary effect, 

§36-6-234. 


I. 
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INTERSTATE CHILD CUSTODY 
PROCEEDINGS —Cont’d 
Injunctive relief. 
Enforcement proceedings, §36-6-221. 
International orders. 
Enforcement under the Hague Convention, 
§36-6-226. 
Intervention, §36-6-220. 
Joinder of parties, §36-6-220. 
Jurisdiction. 
Continuing jurisdiction of state courts, 
§36-6-217. 


Declining jurisdiction, §§36-6-222, 36-6-223. 


Exclusive jurisdictional basis, §36-6-216. 
Pleading requirements, §36-6-224. 
Priority of jurisdictional issues, §36-6-210. 
Temporary emergency jurisdiction, 
§36-6-219. 
Uniform deployed parents custody and 
visitation act, §36-7-104. 
Legislative intent, §36-6-202. 
Native American children. 
Inapplicability of act, §36-6-207. 
Notice. 
Exercise of jurisdiction, §36-6-211. 
Proof of service of notice, §36-6-211. 
Official comments. 
Evidentiary use, §36-6-203. 
Inclusion in act, §36-6-204. 
Orders. 
Appearance of parties, §36-6-225. 
Full faith and credit of foreign orders, 
§36-6-237. 
International orders. 
Enforcement under the Hague 
Convention, §36-6-226. 
Petition for enforcement, §36-6-233. 


Temporary order of enforcement, §36-6-228. 


Parties. 
Appearances. 
Order to appear before court, §36-6-225. 
Assertion of privilege against 
self-incrimination. 
Evidentiary effect, §36-6-234. 
Communication among courts and parties, 
§§36-6-213, 36-6-215. 
Foreign courts, §36-6-215. 
Special appearances, §36-6-212. 
Unjustifiable conduct of party. 
Decline of jurisdiction, §36-6-223. 
Pleadings. 
Petition for enforcement, §36-6-232. 
Required jurisdictional information, 
§36-6-224. 
Verified first pleading, §36-6-224. 
Police and other law enforcement 
officers. 
Powers under Hague Conventions, 
§36-6-240. 
Proceeding commenced in other states, 
§36-6-221. 
Prosecutors. 
Enforcement powers under Hague 
Conventions, §36-6-239. 


INTERSTATE CHILD CUSTODY 
PROCEEDINGS —Cont’d 
Public officers and employees. 
Enforcement powers under Hague 
Conventions, §36-6-239. 
Public policy, §36-6-202. 
Record of proceedings. 
Communication among courts and parties, 
§36-6-213. 
Registration of foreign decrees, §36-6-229. 
Contesting validity of registered decree, 
§36-6-229. 
Duties of registering court, §36-6-229. 
Enforcement of registered decree, 
§36-6-230. 
Modification proceedings pending in 
another state, §36-6-231. 
Order for respondent to appear, 
§36-6-233. 
Service of petition and order, §36-6-233. 
Verification and contents of petition for 
enforcement, §36-6-232. 
Modification of registered decree, 
§§36-6-230, 36-6-231. 
Sealing records, §36-6-224. 
Short title, §36-6-201. 
Simultaneous proceedings, §36-6-221. 
Special appearances, §36-6-212. 
Spousal privileges. 
Inapplicability, §36-6-234. 
Stays. 
Enforcement of child-custody determination 
pending appeal, §36-6-238. 
Simultaneous proceedings, §36-6-221. 
Telephone depositions, §36-6-214. 
Unjustifiable conduct of party. 
Decline of jurisdiction, §36-6-223. 
Video depositions, §36-6-214. 
Witnesses. 
Preservation of testimony, §36-6-214. 


INTERSTATE COMPACTS. 

Interstate compact on adoption and 
medical assistance, §§36-1-201 to 
36-1-206. 

Minors. 

Interstate compact on adoption and medical 
assistance, §§36-1-201 to 36-1-206. 


INTERSTATE FAMILY SUPPORT ACT, 
§§36-5-2001 to 36-5-2903. 


INTERVENTION. 
Adoption. 
Filing by person listed on putative father 
registry, §36-2-318. 
Interstate child custody proceedings. 
Choice of law, §36-6-220. 
Termination of parental rights. 
Filing by person listed on putative father 
registry, §36-2-318. 


INTESTATE SUCCESSION. 
Divorce. 
Intestacy of plaintiff spouse, §36-5-105. 
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IN VITRO FERTILIZATION. JURISDICTION. 
Donated embryo transfer, parentage of Adoption. 


children, §§36-2-401 to 36-2-403. 
J 


JOINDER. 
Interstate child custody proceedings. 
Choice of law, §36-6-220. 


JUDGES. 
Marriage. 
Solemnization of marriage, §36-3-101. 
Solemnization of marriage unlawfully, 
§36-3-305. 
Municipal judges. 
Marriage. 
Solemnization of marriage, §36-3-301. 
Solemnizing marriage unlawfully, 
§36-3-305. 


JUDGMENTS AND DECREES. 
Annulment of marriage. 
Generally, §36-4-119. 
Child custody. 
Stay, §36-6-111. 
Support and custody decrees, §36-6-101. 
Child support. 
Arrearages as judgment, interest owed, 
§36-5-101. 
Income assignments generally, §§$36-5-501, 
36-5-503. 
Appeal of administrative actions, 
§§36-5-1001 to 36-5-1006. 
Intercounty enforcement and modification, 
§§36-5-3001 to 36-5-3009. 
Portion of spouse’s estate. 
Decreed to spouse entitled to child 
support, §36-5-102. 
Registration of orders, §§36-5-3101 to 
36-5-3111. 
Review and adjustment of orders, 
§36-5-103. 
Default judgments. 
Paternity proceedings, §36-2-308. 
Divorce. 
Alimony. 
Enforcement, §36-5-103. 
Portion of spouse’s estate decreed to 
spouse entitled to alimony, §36-5-102. 
Generally, §§36-4-119, 36-4-120. 
Proof of facts required, §36-4-114. 
Support and maintenance. 
Registration of orders, §§36-5-3101 to 
36-5-3111. 


JUDICIAL COMMISSIONERS. 
Marriage. 
Persons who may solemnize marriage, 
§36-3-301. 
Solemnizing marriage unlawfully, 
§36-3-305. 


Post-adoption contact, contracts. 

Retention of jurisdiction over adoption, 
§36-1-145. 

Termination of parental rights, §36-1-113. 

Child abduction prevention. 

Petitions, §36-6-605. 

Child custody. 

Required information to establish 
jurisdiction. 

First pleading or affidavit, §§36-6-224, 
36-6-232. 

Uniform deployed parents custody and 
visitation act. 

Child support, temporary order for, 
§36-7-309. 

Permissible activities of court having 
jurisdiction, §36-7-104. 

Temporary emergency jurisdiction under 
child custody jurisdiction and 
enforcement act, §36-7-104. 

Child support. 

Administrative orders to determine 
continuing exclusive jurisdiction, 
§36-5-816. 

Interstate cases, determination, §36-5-101. 

Statewide jurisdiction of department, 
§36-5-808. 

Transfer of cases to other counties, 
§§36-5-3001 to 36-5-3009. 

Interstate child custody proceedings. 

Continuing jurisdiction of state courts, 
§36-6-217. 

Exclusive jurisdictional basis, §36-6-216. 

Immunity from jurisdiction for unrelated 
matters, §36-6-212. 

Pleading requirements, §36-6-224. 

Priority of jurisdictional issues, §36-6-210. 

Paternity proceedings, §36-2-307. 
Support and maintenance. 

Child support. 

Statewide jurisdiction of department, 
§36-5-808. 

Enforcement without transfer of 
jurisdiction, §§36-5-3101 to 36-5-3111. 

Intercounty enforcement and modification 
of child support, §§36-5-3001 to 
36-5-3009. 

Interstate family support act. 

Modifying child support order of another 
state, §§36-5-2611, 36-5-2613. 

Nonresidents. 

Bases of jurisdiction, §36-5-2201. 
Duration of jurisdiction, §36-5-2202. 
Personal jurisdiction under other 
provisions. 
Applicable provisions, §36-5-2210. 

Participation by petitioner in proceeding, 
§36-5-2314. 

Proceedings involving two or more states, 
§§36-5-2203 to 36-5-2206. 
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JURISDICTION —Cont’d 
Support and maintenance —Cont’d 
Interstate family support act —Cont’d 
Reconciliation of multiple orders, 
§§36-5-2207 to 36-5-2209. 
Termination of parental rights. 
Adoption, §36-1-113. 


JUVENILE PROCEEDINGS. 
Child custody. 

Uniform child custody jurisdiction and 
enforcement act, §§36-6-201 to 
36-6-243. 

Jurisdiction. 

Parenting plans. 

Juvenile court jurisdiction not affected, 
§36-6-411. 
Parenting plans. 

Juvenile court jurisdiction not affected, 
§36-6-411. 

Predisposition custody (repealed July 
2022), §36-1-128. 


K 


KIDNAPPING. 
Adoption. 
Abduction by natural parents, §36-1-123. 
Child custody. 
Child abduction prevention, §§36-6-601 to 
36-6-612. 
Protection orders. 
Lifetime orders of protection. 
Felony victims of assault, homicide, 
kidnapping or sexual offenses, 
§36-3-627. 


L 


LEGAL SEPARATION, §36-4-102. 


Affidavits of proof not required, §36-4-116. 


Contents of petition, §36-4-106. 

Stipulated grounds and/or defenses, 
§36-4-129. 

Sworn statements concerning financial 
matters, §36-4-116. 


LEGITIMACY, §§36-2-301 to 36-2-322. 


Actions to establish parentage, §§36-2-305 


to 36-2-308. 
Agreements to establish parentage, 
§36-2-305. 
Annulment of marriage. 
Legitimacy not affected by annulment, 
§36-4-125. 
Appeals, §36-2-315. 
Health insurance coverage for child, 
§36-2-319. 
Birth certificates, §36-2-313. 
Complaints to establish parentage, 
§36-2-305. 
Custody of child born out of wedlock, 
§§36-2-303, 36-2-312. 
Definitions, §36-2-302. 
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LEGITIMACY —Cont’d 
Discrimination against children born out 
of wedlock, §36-2-316. 
Divorce. 
Legitimacy not affected by divorce, 
§36-4-125. 
Domestic abuse. 
Paternity contested, §36-3-614. 
Employment reports, §§36-5-1101 to 
36-5-1108. 
Failure to contest paternity, §36-3-614. 
Health insurance coverage for child, 
§36-2-319. 
Inheritance of child from father, 
§36-2-313. 
Interstate family support act. 
Proceedings to determine parentage, 
§36-5-2701. 
Jurisdiction, §36-2-307. 
License revocation requests, §36-2-320. 
Orders of parentage, §36-2-311. 
Information to commissioner of health, 
§36-2-313. 
Presumption of parentage, §36-2-304. 
Protection orders, §§36-2-305, 36-2-311. 
Purpose of chapter, §36-2-301. 
Putative father registry, §36-2-318. 
References to illegitimacy in official 
records, etc., §36-2-317. 
Social security numbers on records, 
§36-5-1302. 
Statute of limitations for parentage 
proceedings, §36-2-306. 
Support orders, §§36-2-310, 36-2-311. 
Past-due support for children receiving 
assistance, §36-2-322. 
Time periods for enforcement, §36-2-321. 
Tests to determine parentage, §36-2-309. 
Administrative orders. 
Scope of administrative review, 
§36-5-1002. 
Admissibility of costs for test, §36-2-308. 
Child support enforcement, §§36-5-802, 
36-5-805, 36-5-806. 
Protection order pending outcome of tests, 
§36-3-614. 
Venue of parentage proceedings, 
§36-2-307. 
Visitation rights, $36-2-312. 
Warrant for apprehension of defendant, 
§36-2-305. 


LICENSES. 
Child support enforcement. 

Denial, revocation or suspension of license, 
§§36-5-701 to 36-5-714. 

Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Child visitation rights. 

Certification of noncompliance with 
visitation order to licensing authority, 
§§36-6-503 to 36-6-509, 36-6-511. 

Social security numbers on applications, 
§36-5-1301. 


INDEX 


LIENS. 
Child support, §§36-5-901 to 36-5-912. 
Access to records for enforcement. 
Failure to pay assessment for 
noncompliance, §36-5-811. 
Appeal of administrative actions, 
§§36-5-1001 to 36-5-1006. 
Authorized, §36-5-901. 
Cooperation by state and local agencies, 
§36-5-911. 
Enforcement of liens, §§36-5-902, 36-5-904 
to 36-5-906. 
Control of seized or acquired property, 
§36-5-908. 
Powers of department, §36-5-912. 
Exemptions from sale, §36-5-906. 
Financial institution defined, §36-5-910. 
Full faith and credit to out-of-state liens, 
§36-5-902. 

Immunity of state officers and employees, 
§36-5-909. 

Notice of lien, §36-5-901. 

Presumption as to ownership of property, 
§36-5-903. 

Priority of liens, §36-5-901. 

Recording of lien, §36-5-901. 

Release of lien, §36-5-907. 


LIFE INSURANCE. 
Child support. 
Directing parents to designate children as 
beneficiaries, §36-5-101. 


LIMITATION OF ACTIONS. 
Child support judgments, §36-5-103. 
Marriage. 

Forced marriage, §36-3-108. 
Married women. 

Applicability of statutes, §36-3-504. 
Paternity proceedings, §36-2-306. 


LIQUEFIED PETROLEUM GAS. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Revocation or suspension. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


LIQUIDATED DAMAGES. 
Marriage. 
Forced marriage, §36-3-108. 


LITIGATION TAXES. 
Child support. 
Assignment of income for support, 
§36-5-501. 
Employment report violation appeals, 
§36-5-1107. 


LIVESTOCK. 
Dealers. 
Licenses. 


Social security numbers on applications, 
§36-5-1301. 
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LIVESTOCK —Cont’d 
Sales. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 


LOCAL GOVERNMENTS. 
Buildings. 
Residential building and maintenance 
contractors. 
Licensing. 
Social security numbers on 
applications, §36-5-1301. 


LOTTERIES. 
Child support liens. 
Attaching lottery winnings, §36-5-904. 


M 


MAGISTRATES. 
Support and maintenance, §§36-5-402, 
36-5-403, 36-5-405. 


MAIL. 
Child custody. 
Noncustodial parent’s right to send mail, 
§36-6-101. 


MARRIAGE. 
Absence of spouse for period of years. 
When marriage considered dissolved, 
§36-3-102. 
Age. 
Incapable persons. 
Solemnization of marriage, §36-3-305. 
Minimum age, §36-3-105. 
Oath as to age. 
Parent, guardian, etc., §36-3-106. 
Antenuptial agreements. 
Enforcement, §36-3-501. 
Bigamy, §36-3-102. 
Civil War marriages. 
Validated, §36-3-308. 
Consent. 
Forced marriage. 
Lack of consent, §36-3-108. 
Parent, guardian, next of kin, agency or 
custodian, §36-3-106. 
Consummation by ceremony. 
Not invalidated by failure to comply with 
law, §36-3-306. 
Contracts. 
Antenuptial agreements. 
Enforcement, §36-3-501. 
Breach of marriage contract. 
Damages. 
Considerations for determining, 
§36-3-403. 
Measure of damages. 
Defendant over sixty years of age, 
§36-3-404. 
Joinder with other actions. 
Prohibited, §36-3-405. 
Proof of contract. 
Corroboration. 
Plaintiffs testimony, §36-3-402. 
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MARRIAGE —Cont’d 
Contracts —Cont’d 
Breach of marriage contract —Cont’d 
Proof of contract —Cont’d 
Generally, §36-3-401. 
Plaintiffs testimony, §36-3-402. 
Creditor’s rights, §36-3-502. 
Prenuptial agreements. 
Enforcement, §36-3-501. 
County clerks. 
Violations of law. 
Penalties, §36-3-111. 
Criminal law and procedure. 
County clerks. 
Violation of law, §36-3-111. 
Fraudulent signing or using false 
documents, §36-3-112. 
Incapable persons. 
Solemnization of marriage, §36-3-305. 
Licenses. 
Failure to return to clerks, §36-3-303. 
Damages. 
Breach of marriage contract, §§36-3-403, 
36-3-404. 
Drunks. 
Issuance of license prohibited, §36-3-109. 
Evidence. 
Contracts. 
Breach of marriage contract. 


Proof of contract, §§36-3-401, 36-3-402. 


Failure to comply with law. 

Effect, §36-3-306. 

Forced marriage, §36-3-108. 
Fraud. 

Documents, §36-3-112. 

Signature, §36-3-112. 
Guardian and ward. 

Consent of guardian, §36-3-106. 
Imbeciles. 

Issuance of license prohibited, §36-3-109. 
Incapacity. 

Solemnization, §36-3-305. 
Incestuous marriage, §36-3-101. 
Judges. 

Solemnizing marriage unlawfully, 

§36-3-305. 
Judicial commissioner. 
Persons who may solemnize marriage, 
§36-3-301. 
Solemnizing marriage unlawfully, 
§36-3-305. 
Legally recognized marriages, §36-3-113. 
Licenses. 

Conditions precedent to issue, §36-3-104. 

Fees, §36-6-413. 

Issuance. 

Conditions precedent, §36-3-104. 
Contest of issuance. 
Procedure, §36-3-110. 
Drunks, §36-3-109. 
Imbeciles, §36-3-109. 
Insane persons, §36-3-109. 
Minimum age, §36-3-105. 


MARRIAGE —Cont’d 
Licenses —Cont’d 

Names. 

Effect of nickname, §36-3-307. 

Required, §36-3-103. 

Return to clerk. 

Form, §36-3-304. 
Penalty for failure to return, §36-3-303. 

Social security numbers on applications, 
§36-5-1301. 

Mentally ill. 
Issuance of license prohibited, §36-3-109. 
Solemnization of marriage, §36-3-305. 
Military personnel. 
Conditions precedent to issuance of license. 
Applicant member of armed forces 
stationed outside United States, 
§36-3-104. 

Solemnization, declarations required, 

§36-3-302. 
Minimum age, §36-3-105. 
Minors. 

Advice as to rights and responsibilities of 
married persons and emancipated 
minors, §36-3-106. 

Removal of disability of minority upon 
marriage, §36-3-106. 

Misdemeanors. 

County clerk violating law, §36-3-111. 

Fraudulently signing or using false 
documents, §36-3-112. 

Incapable persons. 

Solemnization of marriage, §36-3-305. 

Licenses. 

Failure to return to clerk, §36-3-303. 
Names. 
Nickname in license. 
Effect, §36-3-307. 
Noncompliance with law. 
Effect, §36-3-306. 
Parents. 
Consent of parent, §36-3-106. 
Oath as to age, §36-3-106. 
Prenuptial agreements. 
Enforcement, §36-3-501. 
Property. 
Antenuptial or prenuptial agreements. 
Enforcement, §36-3-501. 
Public officers and employees. 

County clerk violating law. 

Penalty, §36-3-111. 
Quakers. 

Solemnizing marriage unlawfully, 
§36-3-305. 

Traditional marriage rite constitutes 
solemnization, §36-3-301. 

Relationship. 
Prohibited degrees, §36-3-101. 
Religious Society of Friends. 

Solemnization of marriages, §36-3-303. 

Solemnizing marriage unlawfully, 
§36-3-305. 

Traditional marriage rite constitutes 
solemnization, §36-3-301. 


INDEX 


MARRIAGE —Cont’d 
Remarriage. 
Absence of spouse for two years. 
Return of absent spouse, $36-4-128. 
Following annulment or dissolution, 
§36-4-124. 
Same sex marriages. 
Not recognized, §36-3-113. 
Service of process. 
Annulment, §36-4-108. 

Shotgun weddings. 

Forced marriage, §36-3-108. 

Signature. 

Fraudulent signature on documents, 
§36-3-112. 

Solemnization, §36-3-301. 
Declarations required, §36-3-302. 
Form of solemnization, §36-3-302. 
Incapable persons, §36-3-305. 
Religious Society of Friends, §36-3-303. 

Validation. 

Existing marriages, §36-3-103. 


MARRIED WOMEN. 
Coverture. 
Disabilities removed, §36-3-504. 


MARRIED WOMEN’S EMANCIPATION 
ACT, §36-3-504. 


MEAT AND MEAT PRODUCTS. 
Licenses. 
Revocation or suspension. 
Child support enforcement, §$§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


MEDIATION. 
Child custody cases involving domestic 
abuse, §36-6-107. 
Divorce. 
Confidentiality of information and 
documents, §36-4-130. 
Domestic abuse situations, §36-4-131. 
Requirements for mediation, satisfaction of, 
§36-4-103. 
Parenting plans. 
Costs of mediation, §36-6-413. 
Dispute resolution. 
Defined, §36-6-402. 
Procedures and restrictions applicable to, 
§36-6-409. 
Visitation proceedings involving 
domestic abuse, §36-6-305. 


MEDICAL RECORDS. 
Child’s records. 
Furnishing to parent or guardian, 
§§36-6-101, 36-6-103. 
MENTAL HEALTH. 
Juvenile courts. 


Predisposition custody (repealed July 2022), 
§36-1-128. 
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MENTAL HEALTH —Cont’d 
Marriage. 
Issuance of license, §36-3-109. 
Solemnization of marriage, §36-3-305. 


MILITARY AFFAIRS. 
Active duty. 
Child custody. 
Uniform deployed parents custody and 
visitation act, §§36-7-101 to 36-7-503. 
Adoption. 
Military active duty service of petitioners. 
Residence, §36-1-115. 
Child custody. 
Uniform deployed parents custody and 
visitation act, §§36-7-101 to 36-7-503. 
Marriage. 
Conditions precedent to issuance of license. 
Applicant member of armed forces 
stationed outside United States, 
§36-3-104. 
Solemnization. 
Declarations required, §36-3-302. 
Uniform deployed parents custody and 
visitation act, §§36-7-101 to 36-7-503. 


MINES AND MINERALS. 
Licenses. 
Denial. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


MINORS. 
Abandonment of infant. 

Voluntary delivery of infant to facility, 

§36-1-142. 
Abduction. 

Child abduction prevention, §§36-6-601 to 
36-6-612. 

Aid to dependent children. 

Child support. 

Past-due support payments, §36-2-322. 

Alimony for minor custodial parent, 

§36-5-102. 

Child abduction prevention, §§36-6-601 to 

36-6-612. 

Child custody. 

Child abduction prevention, §§36-6-601 to 
36-6-612. 

Uniform child custody jurisdiction and 
enforcement act, §§36-6-201 to 
36-6-243. 

Child placement. 

Adoption. 

Interstate compact on adoption and 
medical assistance, §§36-1-201 to 
36-1-206. 

Criminal law and procedure. 

Illegitimate children. 

Discrimination against children born out 
of wedlock, §36-2-316. 
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MINORS —Cont’d 
Criminal law and procedure —Cont’d 
Rape. 
Rape of a child. 

Child custody. 

Visitation, custody and inheritance, 
denial for parent convicted of 
rape, etc where child conceived 
from crime, §36-6-102. 

Donated embryo transfer, parentage of 
children, §§36-2-401 to 36-2-403. 
Emergency medical services. 
Interstate child custody proceedings. 
Inapplicability of act, §36-6-206. 
Guardian ad litem. 
Divorce and post-divorce proceedings. 
Guardian ad litem for minor children, 
§36-4-132. 
INegitimacy. 

Legitimacy proceedings, §§36-2-301 to 
36-2-322. 

Interstate family support act. 

Action by minor parent, §36-5-2302. 
Legitimacy, §§36-2-301 to 36-2-322. 
Marriage. 

Advice as to rights and responsibilities of 
married persons and emancipated 
minors, §36-3-106. 

Removal of disability of minority upon 
marriage, §36-3-106. 

Medical records. 

Furnishing to parent or guardian, 

§§36-6-101, 36-6-103. 
Misdemeanors. 

Illegitimate children. 

Discrimination against children born out 

of wedlock, §36-2-316. 

Paternity, §§36-2-301 to 36-2-322. 
Rape. 
Rape of a child. 
Child custody. 

Visitation, custody and inheritance, 
denial for parent convicted of rape, 
etc where child conceived from 
crime, §36-6-102. 

Support and maintenance. 

Alimony for minor custodial parent, 
§36-5-102. 

Interstate family support act. 

Action by minor parent, §36-5-2302. 
Welfare. 
Aid to dependent children. 
Child support. 
Past-due support payments, §36-2-322. 


MISDEMEANORS. 
Adoption. 

Unauthorized disclosure of records, 
§36-1-125. 

Use of information to cause injury to 
another person (repealed July 2022), 
§36-1-132. 

Violations of contact veto (repealed July 
2022), §36-1-132. 


INDEX 


MISDEMEANORS —Cont’d 
Adoption —Cont’d 
Withholding of material information, 
§36-1-104. 
Child support. 
Employment report disclosures, §36-5-1106. 
Discrimination. 
Children born out of wedlock, §36-2-316. 
Fraud. 
Marriage. 
Fraudulently signing or using false 
documents, §36-3-112. 
Illegitimate children. 
Discrimination against children born out of 
wedlock, §36-2-316. 
Marriage. 
County clerk violating law, §36-3-111. 
Fraudulently signing or using false 
documents, §36-3-112. 
Incapable persons. 
Solemnization of marriage, §36-3-305. 
Licenses. 
Failure to return to clerk, §36-3-303. 
Support and maintenance. 
Employment report disclosures, §36-5-1106. 


MOTOR CARRIERS. 
Child support enforcement. 
Denial or revocation of permit, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Permits. 
Contract haulers. 
Applications. 
Social security numbers, §36-5-1301. 
Denial or revocation. 
Child support enforcement, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 
Suspension or revocation. 
Child support enforcement, §§$36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


MOTOR VEHICLES. 
Licenses. 
Child support enforcement. 
Denial or revocation, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Denial or revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
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MOTOR VEHICLES —Cont’d 
Licenses —Cont’d 
Social security numbers on applications, 
§36-5-1301. 
Sales. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Denial. 
Child support enforcement, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Revocation. 
Child support enforcement, §$36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


MUNICIPAL CORPORATIONS. 
Mayors. 
Marriage. 
Solemnization. 
Authority to solemnize marriage, 
§36-3-301. 
Solemnizing marriage unlawfully, 
§36-3-305. 


MUNICIPAL COURTS. 
Judges. 
Marriage. 
Solemnization of marriage, §36-3-301. 
Solemnizing marriage unlawfully, 
§36-3-305. 


N 


NAMES. 
Marriage. 
Nickname in license. 
Effect, §36-3-307. 


NEWBORN INFANTS. 
Baby drop off law, §36-1-142. 


NO CONTACT ORDERS. 
Adoption. 
Restraining order prohibiting contact or 
interference with child. 
Validity after adoption finalized, 
§36-1-123. 


NONRESIDENTS. 
Divorce. 
Residing requirements, §36-4-104. 
Spouse’s refusal to remove to Tennessee. 
Proof required, §36-4-117. 
Domestic abuse. 
Protection orders. 
Service of ex parte orders, §36-3-605. 
Support and maintenance. 
Interstate family support act, §§36-5-2001 
to 36-5-2903. 


NOTARIES PUBLIC. 
Marriage. 
Persons who may solemnize, §36-3-301. 


NOTICE. 
Abandonment of infant. 
Voluntary delivery of infant to facility, 
§36-1-142. 
Adoption. 
Contact veto registry. 

Notification made as part of search, 
contact or identifying request, 
§36-1-136. 

Dismissal of adoption proceedings, 
§36-1-118. 
Adult abuse. 
Bail and recognizance. 

Family or household member arrested for 

assault. 
Notification to victim of possible release 
on bond, §36-3-615. 
Violation of protection orders. 
Hearing, §36-3-612. 
Baby drop off law. 
Voluntary delivery of infant to facility, 
§36-1-142. 
Child custody. 
Change in physical custody of child. 

School officials to be given reasonable 
advance notice, §36-6-105. 

Parental relocation, §36-6-108. 
Shelter care. 

Notice of hearing, §36-6-109. 

Uniform deployed parents custody and 
visitation act. 

Change of address of person with 
custodial responsibility during 
deployment, §36-7-106. 

Notice of pending deployment, §36-7-105. 

Child support enforcement. 
Changes in circumstances, requirements for 
updating. 

Clear notice of requirements to be given 
to parties, §36-5-101. 

Denial, suspension or revocation of license, 
§36-5-706. 
Notice of noncompliance, §36-5-702. 
Title IV-D cases, notice of child’s upcoming 
eighteenth birthday, §36-5-101. 
Divorce. 
Creditor’s rights. 
Notice as to effect of decree, §36-4-134. 
Domestic abuse. 
Protection orders. 
Violations, §36-3-612. 
Interstate child custody proceedings. 
Required for exercise of jurisdiction, 
§36-6-211. 
Paternity. 
Intent to claim paternity. 
Filing with putative father registry, 
§36-2-318. 
Support and maintenance. 
Assignment of income for child support, 
§36-5-501. 
Termination of assignment, §36-5-503. 
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NOTICE —Cont’d 
Voluntary delivery of infant to facility, 
§36-1-142. 


NUDIST COLONIES. 
Child visitation rights. 
Exposure of child to nudist colony 
prohibited, §36-6-304. 


NURSES. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Denial. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


NURSING HOME ADMINISTRATORS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Revocation, §§36-5-701 to 36-5-714. 
Social security numbers on applications, 
§36-5-1301. 


O 


OCCUPATIONAL AND PHYSICAL 
THERAPISTS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Occupational therapists. 
Applications. 
Social security numbers, §36-5-1301. 
Occupational therapy assistants. 
Applications. 
Social security numbers, §36-5-1301. 
Physical therapists and assistants. 
Applications. 
Social security numbers, §36-5-1301. 
Social security numbers on applications, 
§36-5-1301. 


INDEX 


OPTICIANS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Revocation. 
Child support enforcement, §$36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


ORDERS OF COURT. 
Child abduction prevention. 
Preventive measures. 
Contents of prevention orders, §36-6-608. 
Duration of prevention orders, §36-6-610. 
Interstate child custody proceedings. 
Appearance of parties, §36-6-225. 
Full faith and credit of foreign orders, 
§36-6-237. 
International orders. 
Enforcement under the Hague 
Convention, §36-6-226. 
Temporary order of enforcement, §36-6-228. 
Marriage. 
Forced marriage. 
Void marriage, §36-3-108. 
Paternity proceedings, §36-2-311. 
Protection orders, §36-2-305. 
Support orders, §36-2-310. 
Protective orders. 
Paternity proceedings, §§36-2-305, 36-2-311. 
Pending outcome of parentage tests, 
§36-3-614. 
Termination of parental rights, §36-1-113. 


OSTEOPATHIC PHYSICIANS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Denial. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


INDEX 
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PARENTAGE PROCEEDINGS. 
Donated embryo transfer, parentage of 
children, §§36-2-401 to 36-2-403. 
Definitions, §36-2-402. 
Establishing parentage, §36-2-403. 
Legislative intent, single means of 
establishing parentage, §36-2-401. 
Relinquishment of rights and 
responsibilities, §36-2-403. 
Generally, $§36-2-301 to 36-2-322. 


PARENT AND CHILD. 
Abandonment of infant. 

Voluntary delivery of infant to facility, 

§36-1-142. 
Adoption of children. 

Interstate compact on adoption and medical 

assistance, §§36-1-201 to 36-1-206. 
Baby drop off law. 

Voluntary delivery of infant to facility, 

§36-1-142. 
Child custody. 

Uniform child custody jurisdiction and 
enforcement act, §§36-6-201 to 
36-6-243. 

Donated embryo transfer, parentage of 
children, §§36-2-401 to 36-2-403. 
Grandparents’ visitation rights, 
§§36-6-302, 36-6-306, 36-6-307. 
Legitimacy, §§36-2-301 to 36-2-322. 
Marriage. 
Consent of parent, §36-3-106. 
Oath as to age, §36-3-106. 
Medical records of child. 
Furnishing to parent, §§36-6-101, 36-6-103. 
Nudist colonies. 

Exposure of child to nudist colony 
prohibited, §36-6-304. 

Parenting plans, §§36-6-401 to 36-6-415. 
Paternity, §§36-2-301 to 36-2-322. 
Stepparents’ visitation rights, §36-6-303. 
Visitation rights. 

Grandparents’ rights, §36-6-303. 

Parent visitation, §§36-6-501 to 36-6-511. 

Paternity proceedings, §36-2-312. 

Stepparents’ rights, §36-6-303. 

Voluntary delivery of infant to facility, 
§36-1-142. 


PARENTING PLANS, §§36-6-401 to 
36-6-415. 
Address for purposes of school zoning. 
Equal amount of time spent with both 
parents, §36-6-415. 
Allocation of parenting responsibilities, 
§36-6-407. 
Children’s services department. 
Effect, §36-6-411. 
Collection and payment of support plan 
provisions. 
Requirements, §36-6-406. 
Custody designation, §36-6-407. 
Purpose of other state and federal statutes, 
§36-6-410. 
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PARENTING PLANS —Cont’d 
Definitions, §36-6-402. 
Dispute resolution. 
Costs of mediation, §36-6-413. 
Defined, §36-6-402. 
Procedures and restrictions applicable to, 
§36-6-409. 
Educational seminars, §36-6-408. 
Evaluation, §36-6-414. 
Forms. 
Use by parties. 
Requirements, §36-6-406. 
Gender based presumptions, §36-6-412. 
Juvenile court. 
Incorporation permitted, §36-6-411. 
Jurisdiction not affected, §36-6-411. 
Legislative findings, §36-6-401. 
Limiting plans, §36-6-406. 
Parental relocation. 
Effect on plans, §36-6-108. 
Parent educational seminar, §36-6-408. 
Permanent parenting plan. 
Defined, §36-6-402. 
Modifying, §36-6-405. 
Procedure for determining, §36-6-404. 
Requirement of, §36-6-404. 
Restrictions in, §36-6-406. 
Primary residential parents. 
Custody designation for purpose of other 
state and federal statutes, §36-6-410. 
Relocation of parent. 
Effect on plans, §36-6-108. 
Sexual offense conviction. 
Restraining parent from contact with child, 
§36-6-406. 
Temporary parenting plan. 
Defined, §36-6-402. 
Procedure for determining, §36-6-403. 
Requirement of, §36-6-403. 
Restrictions in, §36-6-406. 
Tender years presumption. 
Gender based presumptions, §36-6-412. 


PARTIES. 
Adoption. 
Consent, §36-1-117. 
Petition, §36-1-115. 
Post-adoption contact, contracts. 
Written contract between or among 
adoptive parents, biological parents 
and children, §36-1-145. 
Summons and process, §36-1-117. 
Interstate child custody proceedings. 
Communication among courts and parties, 
§$36-6-213, 36-6-215. 
Foreign courts, §36-6-215. 
Special appearances, §36-6-212. 


PATERNITY, §§36-2-301 to 36-2-322. 
Actions to establish parentage, §§36-2-305 
to 36-2-308. 
Adoption. 
Denial of paternity and notice by legal 
father, §36-1-111. 
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PATERNITY —Cont’d 
Agreements to establish parentage, 
§36-2-305. 
Annulment of marriage. 
Legitimacy not affected by annulment, 
§36-4-125. 
Appeals, §36-2-315. 
Health insurance coverage for child, 
§36-2-319. 
Birth certificates, §36-2-312. 
Child support. 
Court establishing or enforcing duty of 
support. 
Full faith and credit to paternity 
determinations, §36-5-101. 
Complaints to establish parentage, 
§36-2-305. 
Custody of child born out of wedlock, 
§§36-2-3038, 36-2-312. 
Definitions, §36-2-302. 
Discrimination against children born out 
of wedlock, §36-2-316. 
Divorce. 
Legitimacy not affected by divorce, 
§36-4-125. 
Domestic abuse. 
Contesting paternity, §36-3-614. 
Employment reports, §§36-5-1101 to 
36-5-1108. 
Failure to contest paternity, §36-3-614. 
Health insurance coverage for child, 
§36-2-319. 
Inheritance of child from father, 
§36-2-313. 
Intent to claim paternity. 
Notice. 
Filing with putative father registry, 
§36-2-318. 
Interstate family support act. 
Proceedings to determine parentage, 
§36-5-2701. 
Jurisdiction of parentage proceedings, 
§36-2-307. 
License revocation requests, §36-2-320. 
Notice of intent to claim paternity. 
Filing with putative father registry, 
§36-2-318. 
Orders of parentage, §36-2-311. 
Fees to be paid to department of health, 
§36-2-313. 
Information to commissioner of health, 
§36-2-313. 
Presumption of parentage, §36-2-304. 
Protection orders, §§36-2-305, 36-2-311. 
Purpose of chapter, §36-2-301. 
Putative father registry, §36-2-318. 
References to illegitimacy in official 
records, etc., §36-2-317. 
Social security numbers on records, 
§36-5-1302. 
Statute of limitations for parentage 
proceedings, §36-2-306. 
Support orders, §§36-2-310, 36-2-311. 
Past-due support for children receiving 
assistance, §36-2-322. 
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PATERNITY —Cont’d 
Support orders —Cont’d 
Time periods for enforcement, §36-2-321. 
Tests to determine parentage, §36-2-309. 
Administrative orders. 
Scope of administrative review, 
§36-5-1002. 
Admissibility of costs for test, §36-2-308. 
Child support enforcement, §§36-5-802, 
36-5-805, 36-5-806. 
Protection order pending outcome of tests, 
§36-3-614. 
Venue of parentage proceedings, 
§36-2-307. 
Visitation rights, §36-2-312. 
Voluntary acknowledgment of paternity. 
‘Child support. 
Effect of withdrawal of acknowledgment, 
§36-5-101. 
Warrant for apprehension of defendant, 
§36-2-305. 


PAWNBROKERS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Denial or revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


PAYROLL DEDUCTIONS. 
Support and maintenance. 
Assignment of income for child support, 
§§36-5-501, 36-5-503. 


PENALTIES. 
Child support. 
Access to records for enforcement, 
§§36-5-811, 36-5-812. 
Employment report violations, §36-5-1107. 
Domestic abuse. 
Violation of protection order. 
Financial penalty, §36-3-610. 
Interstate family support act. 
Income-withholding order noncompliance, 
§36-5-2505. 
Marriages. 
County clerks. 
Violation of law, §36-3-111. 


PENSIONS. 
Child support or alimony. 
Lump sum amount of benefits. 
Treatment when considering right to 
receive, §§36-5-101, 36-5-121. 
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PERMITS. 
Child support enforcement. 
Denial, revocation or suspension of permit, 
§§36-5-701 to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


PEST CONTROL OPERATORS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Social security numbers on applications, 
§36-5-1301. 


PESTICIDES. 
Aerial application. 
Licenses. 
Revocation or suspension. 
Child support enforcement, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 


Social security numbers on applications, 


§36-5-1301. 
Dealers. 
Licenses. 
Denial or revocation. 
Child support enforcement, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


PETITIONS. 
Adoption, §§36-1-115, 36-1-116. 
Child abduction prevention. 
Contents, §36-6-606. 
Definition of petition, §36-6-602. 
Jurisdiction, §36-6-605. 
Domestic abuse, stalking or sexual 
assault. 
Protection orders, §36-3-602. 
Interstate family support act. 
Establishing support order, §36-5-2401. 
Support and maintenance. 
Interstate family support act, §36-5-2311. 
Establishing support order, §36-5-2401. 
Registration of orders. 
Petitions seeking remedies, §36-5-3103. 


Termination of parental rights, §36-1-113. 


PHARMACY. 
Child support enforcement. 
Revocation or denial of pharmacist’s 
certificate, §§36-5-701 to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 


PHARMACY —Cont’d 
Child support enforcement —Cont’d 
Revocation or denial of pharmacist’s 
certificate —Cont’d 
Paternity and legitimation, §36-2-320. 
Licenses. 
Revocation or suspension. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. . 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


PHYSICIANS AND SURGEONS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, $36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Social security numbers on applications, 
§36-5-1301. 


PLEADINGS. 
Child custody. 
First pleading or affidavit. 
Required information to establish 
jurisdiction, §§36-6-224, 36-6-232. 
Verified pleadings, §§36-6-224, 36-6-232. 
Interstate child custody proceedings. 
Petition for enforcement, §36-6-232. 
Required jurisdictional information, 
§36-6-224, 
Verified first pleading, §36-6-224. 
Interstate family support act, §36-5-2311. 


PODIATRISTS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative orders, §36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Social security numbers on applications, 
§36-5-1301. 


POLICE AND OTHER LAW 
ENFORCEMENT OFFICERS. 
Domestic abuse, §§36-3-618 to 36-3-620. 
Duties upon issuance of protection order, 
§36-3-609. 
Interstate child custody proceedings. 
Hague Convention, §36-6-240. 


POLYGRAPH EXAMINERS. 
Child support enforcement. 
Denial or revocation of license, §$36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 


a, 


939 


POLYGRAPH EXAMINERS —Cont’d 
Child support enforcement —Cont’d 
Denial or revocation of license —Cont’d 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


POPULAR NAMES OF ACTS. 
Baby Drop Off Law. 
Voluntary delivery of infant to facility, 
§36-1-142. 

Bejach Law (Emancipation Act), 
§§36-3-504, 36-3-505. 

Married Women’s Emancipation Act, 
§36-3-504. 

Uniform Deployed Parents Custody and 
Visitation Act, §§36-7-101 to 36-7-503. 


POWER OF ATTORNEY. 
Child custody. 
Uniform deployed parents custody and 
visitation act. 
Temporary custody agreements. 
Power of attorney delegating custodial 
responsibility, $36-7-204. 
Filing with court, §36-7-205. 


PRENUPTIAL AGREEMENTS. 
Enforcement, §36-3-501. 


PRESUMPTIONS. 
Adoption. 
Guardian ad litem, appointment. 
Fees equally divided between parties, 
§36-1-146. 
Child custody. 
Gender of party seeking custody, §36-6-101. 
Parent convicted of certain criminal 
offenses, §36-6-101. 
Parent indicted for aggravated child abuse 
or child sexual abuse. 
Presumption of substantial risk of harm 
to child, §36-6-112. 
Visitation. 
Stepparent visitation rights, §36-6-603. 
Child support. 
Appeal of administrative actions. 


Amount of support in arrears, §36-5-1002. 


Guidelines, §36-5-101. 
Ownership of property subject to lien, 
§36-5-903. 

Illegitimate children. 

Presumption of parentage, §36-2-304. 
Parentage, §36-2-304. 
Parenting plans. 

Gender based presumptions, §36-6-412. 


PRISONS AND PRISONERS. 
Adoption. 
Terminating parental rights of incarcerated 
parent or guardian, §36-1-113. 
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PRISONS AND PRISONERS —Cont’d 
Child support enforcement actions. 
Lien enforcement. 
Maximum amount of commissary account 
subject to seizure, §36-5-905. 
Parental rights terminated. 
Adoption, §36-1-113. 
Termination of parental right of 
incarcerated parent or guardian. 
Adoption, §36-1-113. 


PRIVATE INVESTIGATORS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Social security numbers on applications, 
§36-5-1301. 


PRIVATE PROTECTIVE SERVICES. 
Contract security companies. 


Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Denial. 
Child support enforcement, §$§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 
Licenses. 


Denial or revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


PRIVILEGED COMMUNICATIONS. 
Husband and wife. 
Interstate child custody proceedings. 
Inapplicability of spousal privilege, 
§36-6-234. 
Spousal privilege. 
Interstate family support act, §36-5-2316. 


PROFESSIONAL COUNSELORS AND 
MARITAL AND FAMILY 
THERAPISTS. 

Child support enforcement. 

Denial or revocation of license, §$36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Denial of application. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
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PROFESSIONAL COUNSELORS AND Q 
MARITAL AND FAMILY 
THERAPISTS —Cont’d QUAKERS. 
Licenses —Cont’d Marriage. 


Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 

Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 

§36-5-1301. 


PROPERTY. 
Divorce proceedings. 
Property of litigants, §§36-4-121, 36-5-102. 
Domestic abuse protection orders. 
Title to real property not affected, 
§36-3-606. 
Marriage. 
Antenuptial or prenuptial agreements. 
Enforcement, §36-3-501. 
Support and maintenance. 
Decreed to plaintiff spouse, §36-5-102. 
Distribution of marital property, §36-4-121. 


PRO SE REPRESENTATION. 
Domestic abuse. 
Protective order forms, §36-3-604. 


PROTECTIVE ORDERS. 
Adoption. 
Restraining order prohibiting contact or 
interference with child. 
Validity after adoption finalized, 
§36-1-123. 
Paternity proceedings. 
Pending outcome of parentage tests, 
§36-3-614. 


PSYCHOLOGISTS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


PUBLIC OFFICERS AND EMPLOYEES. 
Adoption. 
Violation of criminal provisions by state 
employees, §36-1-105. 
Marriage. 
County clerk violating law. 
Penalty, §36-3-111. 


PUTATIVE FATHER REGISTRY, 
§36-2-318. 


Traditional marriage rite constitutes 
solemnization, §36-3-301. 
Solemnizing marriage unlawfully, 
§36-3-305. 


R 


RAPE. 
Aggravated rape. 
Child custody. 

Visitation, custody and inheritance, 
denial for parent convicted of rape, 
etc where child conceived from crime, 
§36-6-102. 

Alimony. 
False allegations of sexual abuse in 

furtherance of litigation, §36-5-122. 

Child custody. 
False allegations of sexual abuse in 

furtherance of litigation, §36-6-114. 

Visitation denial for parent convicted of 
rape where child conceived from crime, 

§36-6-102. 

Child support. 
False allegations of sexual abuse in 

furtherance of litigation, §36-5-122. 

Divorce. 
False allegations of sexual abuse in 

furtherance of litigation, §36-4-135. 

False allegations of sexual abuse in 
furtherance of litigation, §§36-4-135, 

36-5-122, 36-6-114. 

Minors. 
Rape of a child. 

Child custody. 

Visitation, custody and inheritance, 
denial for parent convicted of rape, 
etc where child conceived from 
crime, §36-6-102. 

Protection orders. 
Lifetime orders of protection. 

Felony victims of assault, homicide, 
kidnapping or sexual offenses, 
§36-3-627. 

Statutory rape. 
Aggravated statutory rape. 

Child custody. 

Visitation, custody and inheritance, 
denial for parent convicted of rape, 
etc where child conceived from 
crime, §36-6-102. 

Authority figure, statutory rape by. 

Child custody. 

Visitation, custody and inheritance, 
denial for parent convicted of rape, 
etc where child conceived from 
crime, §36-6-102. 

Termination of parental rights. 
Child conceived by rape, termination of 

rights, §36-1-113. 
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REAL ESTATE APPRAISERS. RECEIVING HOMES. 
Certification. Licenses. 
Application for certificate. Revocation. 
Social security numbers, §36-5-1301. Child support enforcement, §§36-5-701 to 
Revocation or suspension. 36-5-714. 
Child support enforcement, §§36-5-701 to Administrative order enforcement, 
neigianmuien order enforcement he inte 
§36-5-812. ? Paternity and legitimation, §36-2-320. 


Paternity and legitimation, §36-2-320. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Disciplinary proceedings. 
Grounds. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Application for licensure. 
Social security numbers, §36-5-1301. 
Revocation or suspension. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


REAL ESTATE BROKERS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Denial. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Revocation. 
Child support enforcement, §§$36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


REAL PROPERTY. 
Domestic abuse protection orders. 
Title to property not affected, §36-3-606. 


Social security numbers on applications, 
§36-5-1301. 


RECORDS. 
Child abduction prevention. 
Definition of record, §36-6-602. 
Child custody. 
Medical records of child, §§36-6-101, 
36-6-103. 
Child support. 
Access to records for enforcement purposes, 
§36-5-801. 
Appeal of administrative actions, 
§§36-5-1001 to 36-5-1006. 
Noncompliance with request for 
information, §§36-5-811, 36-5-812. 
Employment records, §§36-5-1101 to 
36-5-1108. 
Social security number records, 
§§36-5-1301, 36-5-1302. 
Updating information of parties to 
administrative actions, §36-5-805. 
Divorce. 
Expunction upon reconciliation, §36-4-127. 
Social security numbers on records, 
§36-5-1302. 
Domestic abuse. 
Rape crisis centers and family violence 
shelters. 
Confidentiality of records, §36-3-623. 
Employment records for child support 
enforcement, §§36-5-1101 to 36-5-1108. 
Expunction of records. 
Divorce records. 
Reconciliation, §36-4-127. 
Illegitimate children. 
Official references to illegitimacy, 
§36-2-317. 
Social security numbers on records, 
§36-5-1302. 
Paternity. 
Official references to illegitimacy, 
§36-2-317. 
Social security numbers on records, 
§36-5-1302. 
Social security numbers on certain 
records, §36-5-1302. 
Support and maintenance. 
Social security number records, 
§§36-5-1301, 36-5-1302. 
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REGISTRATION. RESIDENCE. 
Child support enforcement. Adoption. 
Denial or revocation, §§36-5-701 to Petition. 


36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Support orders. 
Generally, §§36-5-3101 to 36-5-3111. 
Interstate family support act, §§36-5-2601 
to 36-5-2614. 
Convention, support proceeding under. 
Contest of registered orders, 
§36-5-2707. 
Recognition and enforcement of 
registered orders, §36-5-2708. 
Registration of convention support 
order, §36-5-2706. 


RELIGION. 
Adoption. 
Private licensed child-placing agencies. 
Religious or moral convictions or policies, 
adherence to, §36-1-147. 
Society of Friends. 
Marriage. 
Solemnization of marriages, §36-3-303. 


RELIGIOUS SOCIETY OF FRIENDS. 
Marriage. 
Traditional marriage rite constitutes 
solemnization, §36-3-301. 
Solemnizing marriage unlawfully, 
§36-3-305. 


REMAINDERS. 
Adoption. 
Adopted child taking as beneficiary of 
remainder interest, §36-1-121. 


REPORT CARDS. 
Copies. 
Furnishing to noncustodial or nonresident 
parent or guardian, §§36-6-101, 
36-6-104. 


REPORTS. 
Child support. 
Delinquent support, §36-5-106. 
Employment reports, §§36-5-1101 to 
36-5-1108. 
License denial or revocation, §36-5-712. 
Domestic abuse. 
Law enforcement officers’ reports, 
§36-3-619. 
Police and other law enforcement 
officers. 
Domestic violence cases, §36-3-619. 
Support and maintenance. 
Delinquent child support, §36-5-106. 
Employment reports for child support 
enforcement, §§36-5-1101 to 36-5-1108. 


REPOSSESSION. 
Adoption. 
Natural parents. 
Illegal repossession of child, §36-1-123. 


Party, §36-1-115. 
Child custody. 
Child’s residence. 

Denial of information concerning 
residence of child to noncustodial or 
nonresident parent, §36-6-104. 

Divorce. 
Requirements, §36-4-104. 
Spouse’s refusal to remove to Tennessee. 

Proof required, §36-4-117. 


RETIREMENT. 
Child support or alimony. 
Lump sum amount of benefits. 
Treatment when considering right to 
receive, §§36-5-101, 36-5-121. 


RULES AND REGULATIONS. 
Child support. 
Administrative enforcement, §36-5-815. 
Appeal of administrative actions, 
§36-5-1006. 
Assignments of income for support, 
§36-5-501. 
Employment reports, §36-5-1108. 
Lien enforcement, §§36-5-901, 36-5-912. 
Records access for enforcement purposes, 
§36-5-801. 


SALARIES. 
Support and maintenance magistrates, 
§36-5-402. 


SAME SEX ADOPTIONS. 
Private licensed child-placing agencies. 
Religious or moral convictions or policies, 
adherence to, §36-1-147. 


SAME SEX MARRIAGES. 
Not recognized, §36-3-113. 


SCHOOLS AND EDUCATION. 
Address for purposes of school zoning. 

Parenting plan providing for equal amount 
of time spent with both parents, 
§36-6-415. 

Child custody. 
Change in physical custody of child. 
Requirements for school officials to 
permit, §36-6-105. 

Copies of report cards, school attendance, 
names of teachers, class schedules, 
standardized test scores and other 
records. 

Furnishing to noncustodial or nonresident 
parent, §§36-6-101, 36-6-104. 

High school graduation. 

Proof of graduation to human services 
department or parents, §36-6-104. 
Rights of noncustodial parents, §36-6-101. 
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SCHOOLS AND EDUCATION —Cont’d 
Parenting plans. 
Address for purposes of school zoning. 
Equal amount of time spent with both 
parents, §36-6-415. 
Parent educational seminar, §36-6-408. 
Report cards. 
Copies. 
Furnishing copies to noncustodial or 
nonresident parents and guardians, 
§§36-6-101, 36-6-104. 


SEALED DOCUMENTS. 
Termination of parental rights. 
Pleadings and records filed in court placed 
under seal, §36-1-113. 


SEARCHES AND SEIZURES. 
Child support lien enforcement, 
§§36-5-904, 36-5-905. 

Control of seized property, §36-5-908. 
Domestic abuse. 

Weapons seizure, §36-3-620. 
Firearms and other weapons. 

Domestic abuse cases, §36-3-620. 
Weapons. 

Domestic abuse cases, §36-3-620. 


SELF-INCRIMINATION. 
Interstate family support act. 
Adverse influence permitted, §36-5-2316. 


SERVICE OF PROCESS. 
Child support. 
Assignments of income for support, 
§36-5-501. 
Enforcement actions by department, 
§36-5-807. 
Most recent address sufficient, §36-5-805. 
Domestic abuse. 
Protection orders, §36-3-609. 
Ex parte orders, §36-3-605. 
Parents of minor petitioner, §§36-3-602, 
36-3-605. 
Petition for relief, §36-3-602. 
Interstate child custody proceedings. 
Proof of service of notice, §36-6-211. 
Interstate family support act. 
Presence in state to participate in 
proceeding, §36-5-2314. 
Marriage. 
Annulment, §36-4-108. 
Paternity proceedings, §36-2-305. 
Support and maintenance. 
Assignments of income for child support, 
§36-5-501. 
Child support. 
Enforcement actions by department, 
§36-5-807. 
Most recent address sufficient, §36-5-805. 
Interstate family support act. 
Presence in state to participate in 
proceeding, §36-5-2314. 


SEXUAL OFFENSES. 
Alimony. 
False allegations of sexual abuse in 
furtherance of litigation, §36-5-122. 
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SEXUAL OFFENSES —Cont’d 
Child custody. 
False allegations of sexual abuse in 
furtherance of litigation, §36-6-114. 
Visitation denial for parent convicted of 
rape where child conceived from crime, 
§36-6-102. 
Child support. 
False allegations of sexual abuse in 
furtherance of litigation, §36-5-122. 
Divorce. 
False allegations of sexual abuse in 
furtherance of litigation, §36-4-135. 
False allegations of sexual abuse in 
furtherance of litigation, §§36-4-135, 
36-5-122, 36-6-114. 
Minors. 
Rape. 
Rape of a child. 
Child custody. 

Visitation, custody and inheritance, 
denial for parent convicted of 
rape, etc where child conceived 
from crime, §36-6-102. 

Protection orders. 
Lifetime orders of protection. 
Felony victims of assault, homicide, 
kidnapping or sexual offenses, 
§36-3-627. 


SHORT TITLES. 

Child Abduction Prevention Act, 
§36-6-601. 

Deployed Parents Custody and Visitation 
Act, §36-7-101. 

Interstate Compact on Adoption and 
Medical Assistance, §36-1-201. 

Interstate Family Support Act, §36-5-2001. 

Protective Parent Reform Act, §36-6-112. 

Uniform Child Abduction Prevention Act, 
§36-6-601. 

Uniform Deployed Parents Custody and 
Visitation Act, §36-7-101. 

Uniform Interstate Family Support Act, 
§36-5-2001. 


SHOTGUN WEDDINGS. 
Forced marriage, §36-3-108. 


SIGNATURES. 
Adoption. 

Petition, §36-1-116. 
Child support. 

Electronically reproduced signatures 
effective for orders or subpoenas, 
§36-5-807. 

Assignment of income for support, 
§36-5-501. , 

Electronic signatures. 

Child abduction prevention. 

Effect of provisions on electronic 
signatures in global and national 
commerce act, §36-6-612. 

Marriage. 

Fraudulent signatures on documents, 

§36-3-112. 
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SOCIAL SECURITY NUMBERS. 

Licenses, §36-5-1301. 

Records concerning divorce, paternity, 
etc., §36-5-1302. 


SOCIAL WORKERS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Social security numbers on applications, 
§36-5-1301. 


SPEECH-LANGUAGE PATHOLOGISTS 
AND AUDIOLOGISTS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


SPERM DONATIONS. 

Parentage of children born of donated 
embryo transfer, §§36-2-401 to 
36-2-403. 


SPOUSAL ABUSE, §§36-3-601 to 36-3-627. 


STATUTE OF LIMITATIONS. 
Child support judgments, §36-5-103. 
Marriage. 

Forced marriage, §36-3-108. 
Married women. 

Applicability of statutes, §36-3-504. 
Paternity proceedings, §36-2-306. 


STATUTE OF REPOSE. 
Termination of parental rights, $36-1-113. 


STATUTORY RAPE. 
Aggravated statutory rape. 
Child custody. 

Visitation, custody and inheritance, 
denial for parent convicted of rape, 
etc where child conceived from crime, 
§36-6-102. 

Authority figure, statutory rape by. 
Child custody. 

Visitation, custody and inheritance, 
denial for parent convicted of rape, 
etc where child conceived from crime, 
§36-6-102. 


STAYS. 
Child custody. 
Interlocutory or final judgments, §36-6-111. 


STAYS —Cont’d 
Interstate child custody proceedings. 
Enforcement of child-custody determination 
pending appeal, §36-6-238. 
Simultaneous proceedings, §36-6-221. 
Paternity proceedings, §36-2-305. 


STEPPARENTSY’ VISITATION RIGHTS, 
§36-6-303. 


STIPULATIONS. 
Divorce. 

Grounds or defenses, §36-4-129. 
Legal separation. 

Grounds or defenses, §36-4-129. 


SUBPOENAS. 
Child support. 
Access to records for enforcement, 
§36-5-801. 
Appeal of administrative actions, 
§§36-5-1001 to 36-5-1006. 
Failure to comply, §36-5-811. 
Motion to enforce administrative subpoena, 
§36-5-812. 
Domestic abuse. 
Death review teams, §36-3-624. 


SUBSTANCE ABUSE. 
Child custody. 
Drug abuse by parent, removal of child due 
to. 
Requirements for return of child, 
§36-6-115. 


SUMMONS AND PROCESS. 
Adoption. 
Parties, §36-1-117. 
Interstate child custody proceedings. 
Immunity form jurisdiction for unrelated 
matters, §36-6-212. 


SUPPORT AND MAINTENANCE. 
Actions. 
Commencement, §36-5-405. 
Failure of respondent to appear, §36-5-405. 
Petitions, §36-5-405. 
Procedures. 
Generally, §36-5-405. 
Aid to dependent children. 
Past-due support payments, §36-2-322. 
Alimony. 
Income withholding, §36-5-501. 
Appeal of administrative actions, 
§§36-5-1001 to 36-5-1006. 
Assignment of income for support, 
§§36-5-501, 36-5-503. 
Appeal of administrative actions, 
§§36-5-1001 to 36-5-1006. 
Attorneys’ fees, §36-5-103. 
Recovery by plaintiff spouse, §36-5-103. 
Clerks of court. 
Assignments of income, §36-5-501. 
Fee for handling support payments. 
Liability for fee, §36-5-111. 
Forms. 
Powers and duties, §36-5-404. 


————, 
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SUPPORT AND MAINTENANCE —Cont’d 

Construction and interpretation. 

Liberal construction of provisions, 
§36-5-109. 

Convention on international recovery of 
child support and other family 
maintenance. 

Support proceedings under convention, 
§§36-5-2701 to 36-5-2713. 
Definitions. 
Assignment of income for child support, 
§36-5-501. 
Expedited process for support, §36-5-401. 
Uniform interstate family support act, 
§36-5-2101. 
Delinquent support. 
Payment plans, §$36-5-113. 
Reports pursuant to Fair Credit Reporting 
Act, §36-5-106. 
Work requirements, §36-5-113. 
Department of children’s services. 
Incentive payments. 
Social and recreational purposes. 
Prohibition against department use of 
payments for, §36-5-107. 

Domestic abuse protection orders, 
§36-3-606. 

Enforcement of support. 

Generally, §36-5-103. 

Interstate family support act, §§36-5-2001 
to 36-5-2903. 

Registration of orders for enforcement, 
§§36-5-3101 to 36-5-3111. 

Expedited process for support, §§36-5-401 
to 36-5-406. 

Clerk of court. 

Powers and duties, §36-5-404. 

Commencement of hearings and actions, 
§§36-5-402, 36-5-405. 

Definitions, §36-5-401. 

Forms. 

Promulgation, §36-5-406. 
Procedural steps, §36-5-405. 
Termination of hearings and actions, 

§36-5-402. 

Fair Credit Reporting Act compliance, 
§36-5-106. 

Federally required state collection and 
disbursement unit for child and 
spousal support, §36-5-114. 

Establishment, §36-5-116. 
Reimbursement of clerks of court for 
activities involving, §36-5-117. 

Forms. 

Expedited process for support. 

Clerks of court. 

Powers and duties, §36-5-404. 

Promulgation, §36-5-406. 

Garnishment of wages. 

Interstate family support act, §§36-5-2501 
to 36-5-2507. 
Incentive payments. 
Disposition, §36-5-107. 
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SUPPORT AND MAINTENANCE —Cont’d 

Incentive payments —Cont’d 
Social and recreational purposes. 

Prohibition against agency use of 
payments for, §36-5-107. 

Income assignments, §§36-5-501, 36-5-503. 
Enforcement of decree, §36-5-103. 
Termination, §36-5-503. 

Income withholding to enforce support 

orders. 
Alimony, §36-5-501. 
Appeal of administrative actions, 
§§36-5-1001 to 36-5-1006. 
Assignment of income for child support, 
§§36-5-501, 36-5-503. 
Termination, §36-5-503. 
Health insurance coverage for child, 
§36-5-501. 
Interstate family support act, §§36-5-2501 
to 36-5-2507. 

Intercounty enforcement and 
modification of child support, 
§§36-5-3001 to 36-5-3009. 

Enforcement without transfer of 
jurisdiction, §§36-5-3101 to 36-5-3111. 

Interstate family support act, §§36-5-2001 

to 36-5-2903. 
Action by minor parent, §36-5-2302. 
Applicability of provisions, §36-5-2902. 
Applicability of state laws, §36-5-2303. 
Attorney general’s duties, §36-5-2308. 
Attorneys at law. 
Private counsel, §36-5-2309. 
Child support order modification. 
Recognition of order modified in another 
state, §36-5-2612. 
Registration of orders, §§36-5-2609 to 
36-5-2614. 
Choice of law, §§36-5-2303, 36-5-2604. 
Citation of chapter, §36-5-2001. 
Commencement of proceedings, §36-5-2301. 
Communications between tribunals, 
§36-5-2317. 
Confidentiality of information, §36-5-2312. 
Conflict of laws, §36-5-2308. 
Continuing, exclusive jurisdiction, 
§§36-5-2205, 36-5-2206. 
Modification of child support order issued 
in another state, §36-5-2611. 
Reconciliation with orders of other states, 
§36-5-2207. 
Spousal support order. 
Modification, §36-5-2211. 
Convention, support proceeding under, 
§§36-5-2701 to 36-5-2713. 
Applicability of provisions, §36-5-2702. 
Applications. 
Defined, §36-5-2701. 
Foreign support agreements, 
§36-5-2710. 
Central authority. 
Defined, §36-5-2701. 
Convention support orders. 
Defined, §36-5-2701. 
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SUPPORT AND MAINTENANCE —Cont’d 
Interstate family support act —Cont’d 
Convention, support proceeding under 
—Cont’d 
Convention support orders —Cont’d 
Modification of child support orders, 
§36-5-2711. 
Recognition and enforcement, 
§36-5-2708. 
Partial enforcement, §36-5-2709. 
Registration of convention support 
order, §36-5-2706. 
Contest of registered order, 
§36-5-2707. 
Partial enforcement, §36-5-2709. 
Recognition and enforcement of 
registered orders, §36-5-2708. 
Definitions, §36-5-2701. 
Convention defined, §36-5-2101. 
Direct requests. 
Defined, §36-5-2701. 
Foreign support agreements, 
§36-5-2710. 
Individual filings for relief, §36-5-2705. 
English translation to accompany records 


filed in original language, §36-5-2713. 


Foreign central authority. 

Defined, §36-5-2701. 

Foreign support agreements. 

Defined, §36-5-2701. 

Recognition and enforcement, 
§36-5-2710. 

Initiation of support proceeding, 
§36-5-2704. 

Languages used, §36-5-2713. 

Modification of convention child support 
orders, §36-5-2711. 

Personal information on use, §36-5-2712. 

Registration of convention support order, 
§36-5-2706. 

Statutory construction, §36-5-2702. 

United States central authority. 

Defined, §36-5-2701. 

Human services department as agency 
designated by US central 
authority, §36-5-2703. 

Costs, §36-5-2313. 

Credit for payments, §36-5-2309. 
Cumulative remedies, §36-5-2108. 
Defense of nonparentage, §36-5-2315. 
Definitions, §36-5-2101. 

Depositions, §36-5-2316. 

Determination of controlling child support 

order, §36-5-2207. 

Discovery, §36-5-2318. 
Depositions, §36-5-2316. 
Enforcement of support order. 
Jurisdiction, §36-5-2206. 
Evidence, §36-5-2316. 
Extradition, §§36-5-2801, 36-5-2802. 
Fees, §36-5-2313. 
Foreign countries. 
Modification of support order, §36-5-2615. 

Registration of order for modification, 

§36-5-2616. 


SUPPORT AND MAINTENANCE —Cont’d 
Interstate family support act —Cont’d 


Foreign countries —Cont’d 
Obligee, obligor or child residing in 
foreign countries. 
Applicable provisions, §36-5-2104. 

Foreign support agreements. 

Convention, support proceeding under, 
§36-5-2710. 

Foreign support orders. 

Applicable provisions, §36-5-2104. 

Foreign tribunals. 

Applicable provisions, §36-5-2104. 

Human services department. 

Convention, support proceeding under. 
Initiation of support proceeding by 
department, §36-5-2704. 
United States central authority. 
Department as agency designated by 
US central authority, §36-5-2703. 
State information, duties as to, 
§36-5-2310. 
Support enforcement agency, §36-5-2102. 

Immunity, §36-5-2314. 

Family relationships, §36-5-2316. 
Income-withholding order compliance, 
§36-5-2504. 

Inappropriate tribunal, §36-5-2306. 

Income withholding order of another state, 
§§36-5-2501 to 36-5-2507. 

Administrative enforcement, §36-5-2507. 

Contesting order, §36-5-2506. 

Employer’s duties, §36-5-2502. 

Immunity upon compliance, §36-5-2504. 

Multiple orders, §36-5-2503. 

Penalties for noncompliance, §36-5-2505. 

Pleading or registration unnecessary, 
§36-5-2501. 

Registration of orders generally, 
§§36-5-2601 to 36-5-2614. 

Initiating tribunal. 

Duties, §36-5-2304. 

Proceedings involving two or more states, 
§36-5-2203. 

International recovery of child support and 
other forms of family maintenance, 
convention on. 

Definition of convention, §36-5-2101. 
Support proceedings under convention, 
§§36-5-2701 to 36-5-2713. 
Jurisdiction. 
Modification of support order of foreign 
country, §36-5-2615. 
Modifying child support order of another 
state, §§36-5-2611, 36-5-2613. 
Nonresidents. 
Bases of jurisdiction, §36-5-2201. 
Duration of jurisdiction, §36-5-2202. 
Personal jurisdiction under other 
provisions. 
Applicable provisions, §36-5-2210. 
Participation by petitioner in proceeding, 
§36-5-2314. 
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SUPPORT AND MAINTENANCE —Cont’d 
Interstate family support act —Cont’d 
Jurisdiction —Cont’d 
Proceedings involving two or more states, 
§§36-5-2203 to 36-5-2206. 
Reconciliation of multiple orders, 
§§36-5-2207 to 36-5-2209. 
Minor parents, §36-5-2302. 
Modification of support order. 
Child support. 
Jurisdiction, §36-5-2205. 
Convention, support proceeding under. 
Modification of convention child support 
orders, §36-5-2711. 
Foreign countries, §36-5-2615. 
Registration of order for modification, 
§36-5-2616. 
Spousal support. 
Jurisdiction, §36-5-2211. 

Multistate proceedings. 

Continuing exclusive jurisdiction, 
§§36-5-2205, 36-5-2211. 

Enforcement and modification of support 
order, §36-5-2206. 

Initiating and responding tribunal of this 
state, §36-5-2203. 

Reconciliation with orders of other states, 
§§36-5-2207 to 36-5-2209. 

Simultaneous proceedings in another 
state, §36-5-2204. 

Nondisclosure of information, §36-5-2312. 

Nonparentage as defense, §36-5-2315. 

Parentage determination proceedings, 

§$36-5-2402, 36-5-2701. 

Paternity. 

Voluntary acknowledgment of paternity. 
Evidentiary effect, §36-5-2316. 

Payments. 

Receipt and disbursement, §36-5-2319. 

Pleadings and accompanying documents, 

§36-5-2311. 
Presence of petitioner in responding 
tribunal not required, §36-5-2316. 
Procedural rules, §36-5-2316. 
Proceedings involving two or more states, 
§§36-5-2203 to 36-5-2206. 
Proceedings under act, §36-5-2301. 
Receipt and disbursement of payments, 
§36-5-2319. 
Recognition of controlling child support 
order, §36-5-2207. 
Convention, support proceeding under. 
Convention support orders. 
_Enforcement and recognition of 
registered orders, §36-5-2708. 
Partial enforcement, §36-5-2709. 
Foreign support agreements, 
§36-5-2710. 

Reconciliation with orders of other states. 
Credits for payments, §36-5-2209. 
Determination of controlling child support 

order, §36-5-2207. 
Multiple orders for two or more obligees, 
§36-5-2208. 


SUPPORT AND MAINTENANCE —Cont’d 
Interstate family support act —Cont’d 


Reconciliation with orders of other states 
—Cont’d 

Recognition of child support orders, 
§36-5-2207. 

Registration of orders, §§36-5-2601 to 
36-5-2614. 

Authorized, §§36-5-2601, 36-5-2609. 

Child support order modification, 
§§36-5-2609 to 36-5-2614. 

Choice of law, §36-5-2604. 

Confirmed orders, §§36-5-2607, 36-5-2608. 

Contesting registered orders, §§36-5-2606 
to 36-5-2608. 

Convention, support proceeding under. 

Convention support orders, §36-5-2706. 
Contest of registered orders, 
§36-5-2707. 
Recognition and enforcement of 
registered orders, §36-5-2708. 

Effect of registration, §§36-5-2603, 
36-5-2610. 

Notice of registration, §§36-5-2605, 
36-5-2614. 

Procedure to contest validity or 
enforcement of registered order, 
§36-5-2606. 

Requests for registration, §36-5-2602. 
Remedies cumulative, §36-5-2103. 
Rendition, §§36-5-2801, 36-5-2802. 
Reporter’s duty, §36-5-2308. 

Responding tribunal. 

Powers and duties, §36-5-2305. 

Proceedings involving two or more states, 
§36-5-2203. 

Self-incrimination. 

Adverse influence permitted, §36-5-2316. 
Severability clause, §§36-5-2902, 36-5-2903. 
Simultaneous proceedings in another state, 

§36-5-2204. 

Spousal privilege, §36-5-2316. 
State information agency. 

Duties, §36-5-2310. 
Support enforcement agency. 

Duties, §36-5-2307. 

Human services department as support 

enforcement agency, §36-5-2102. 

Income-withholding order enforcement, 
§36-5-2507. 

Receipt and disbursement of payments, 
§36-5-2319. 

Support orders. 

Convention, support proceeding under, 
§§36-5-2701 to 36-5-2713. 

Petition to establish, §36-5-2401. 

Temporary child support orders, 
§36-5-2401. 

Title of chapter, §36-5-2001. 

Tribunals of the state, §36-5-2102. 

Uniformity of application and construction, 
§36-5-2901. 


Jurisdiction. 


Enforcement without transfer of 
jurisdiction, §§36-5-3101 to 36-5-3111. 
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SUPPORT AND MAINTENANCE —Cont’d 
Jurisdiction —Cont’d 
Intercounty enforcement and modification 
of child support, §§36-5-3001 to 
36-5-3009. 
Interstate family support act. 
Modifying child support order of another 
state, §§36-5-2611, 36-5-2613. 
Nonresidents. 
Bases of jurisdiction, §36-5-2201. 
Duration of jurisdiction, §36-5-2202. 
Personal jurisdiction under other 
provisions. 
Applicable provisions, §36-5-2210. 
Participation by petitioner in proceeding, 
§36-5-2314. 
Proceedings involving two or more states, 
§§36-5-2203 to 36-5-2206. 
Reconciliation of multiple orders, 
§§36-5-2207 to 36-5-2209. 
Magistrates, §§36-5-402 to 36-5-405. 
Appointment, §36-5-402. 
Number, §36-5-402. 
Powers, §36-5-403. 
Procedures, §36-5-405. 
Salary, §36-5-402. 
Selection, §36-5-402. 
Marital property. 
Distribution, §36-4-121. 
Minors. 
Alimony for minor custodial parent, 
§36-5-102. 
Orders of support. 
Registration of orders, §§36-5-3101 to 
36-5-3111. 
Parenting plans, §§36-6-401 to 36-6-415. 
Paternity proceedings, §36-2-311. 
Health insurance coverage for child, 
§36-2-319. 
License revocation requests, §36-2-320. 
Past-due support for children receiving 
assistance, §36-2-322. 
Temporary orders of support, §36-2-310. 
Time period for enforcement of orders, 
§36-2-321. 
Payment. 
Plans for payment of child support, 
§36-5-113. 
Property. 
Decreed to plaintiff spouse, §36-5-102. 
Jointly owned property. 
Adjustment of interests, §36-4-121. 
Marital property. 
Distribution, §36-4-121. 
Separate property. 
Distribution of marital property, 
§36-4-121. 
Registration of orders, §§36-5-3101 to 
36-5-3111. 
Confirmed orders, §§36-5-3107, 36-5-3108. 
Construction of provisions, §36-5-3101. 
Contesting validity or enforcement of order, 
§§36-5-3106 to 36-5-3108. 
Costs and fees, §36-5-3111. 


SUPPORT AND MAINTENANCE —Cont’d 
Registration of orders —Cont’d 
Definitions, §36-5-3102. 
Disbursement of collections, §36-5-3110. 
Effect of registered order, §36-5-3104. 
Filing of orders, etc., §36-5-3108. 
Interstate family support act, §§36-5-2601 
to 36-5-2614. 
Notice requirements, §§36-5-3103, 
36-5-3105. 
Contesting validity or enforcement of 
order, §36-5-3106. 
Payments received by issuing court, 
§36-5-3103. 
Petitions seeking remedies, §36-5-3103. 
Purpose of provisions, §36-5-3101. 
Requests for registration, §36-5-3103. 
Rights of department, §36-5-3109. 
Responsible teen parent pilot project, 
§36-5-112. 
Separate property. 
Distribution of marital property, §36-4-121. 
Service of process. 
Assignment of income for child support, 
§36-5-501. 
Interstate family support act. 
Presence in state to participate in 
proceeding, §36-5-2314. 
Social security number records, 
$§36-5-1301, 36-5-1302. 
Spousal reconciliation. 
Suspension of proceedings to attempt, 
§36-4-126. 
State registry of support cases, §36-5-115. 
Reimbursement of clerks of court for 
activities involving, §36-5-117. 
Termination of Acts 1985, Ch 477, 
§36-5-110. 
Wages. 
Assignment of income for support, 
§§36-5-501, 36-5-503. 
Welfare. 
Past-due support payments, §36-2-322. 
Work requirements for persons owing 
child support, §36-5-113. 


T 


TANF. 
Child support. 
Past-due support payments, §36-2-322. 


TATTOOING. 
Child support enforcement. 
Denial or revocation of permit, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Permits. 
Social security numbers on applications, 
§36-5-1301. 


— 
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TATTOOING —Cont’d 
Permits —Cont’d 
Suspension or revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


TELEPHONE NUMBERS. 
Child abuse and child neglect or 
endangerment. 
Victim’s address, telephone number or 
location, §36-2-311. 


TELEPHONES. 
Child custody. 
Noncustodial parent’s right to telephone 
conversations, §36-6-101. 
Child support. 
Statewide toll-free telephone line, 
§36-5-118. 
Testimony by phone. 
Child support administrative appeals, 
§36-5-1002. 


TEMPORARY ASSISTANCE FOR 
DEPENDENT CHILDREN. 
Child support. 
Past-due support payments, §36-2-322. 


TENANCIES BY THE ENTIRETY. 

Reestablished, §36-3-505. 

Unaffected by removal of coverture from 
married women, §36-3-505. 


TENDER YEARS PRESUMPTION. 
Parenting plans. 
Gender based presumptions, §36-6-412. 


TERMINATION OF PARENTAL RIGHTS. 
Adoption, §36-1-113. 
Consent of parents, §36-1-111. 
Contested terminations, §36-1-124. 
Denial of paternity and notice by legal 
father, §36-1-111. 
Pleadings and records filed in court placed 
under seal, §36-1-1138. 
Pre-surrender request for home study or 
preliminary home study, §36-1-111. 
Putative father, §36-1-117. 
Surrender, §36-1-111. 
Waiver of interest, §36-1-111. 
Child support. 
Effect of termination on obligation of 
support. 
Notice to petitioning parent, §36-1-113. 
Complaint for parentage. 
Filing by person listed on putative father 
registry, §36-2-318. 
Disabilities, persons with. 
Effect of disability of parent or guardian on 
termination, §36-1-113. 
Findings of fact, §36-1-113. 
Grounds, §36-1-113. 
Intervention. 
Filing by person listed on Sc taat father 
registry, §36-2-318. 


INDEX 


TERMINATION OF PARENTAL RIGHTS 
—Cont’d 

Petition, §36-1-113. 

Rape. 

Child conceived by rape, termination of 
rights, §36-1-113. 

Trafficking for commercial sex acts, 
§36-1-113. 

Venue, §36-1-114. 

Voluntary delivery of infant to facility, 
§36-1-142. 


TEST TUBE BABIES. 
Donated embryo transfer, parentage of 
children, §§36-2-401 to 36-2-403. 


THREATS. 
Child abduction prevention. 
Risk factors for abduction. 
Listing, §36-6-607. 
Marriage. 
Forced marriage, §36-3-108. 


TORTS. 
Alienation of affections. 
Action abolished, §36-3-701. 


TRAFFICKING FOR COMMERCIAL SEX 
ACTS. 
Termination of parental rights, §36-1-113. 


TRAFFICKING IN CHILDREN. 

Payments made in connection with child 
placement, §36-1-109. 

Sale or surrender of child for money or 
thing of value, §36-1-109. 


TRIAL. 
Divorce, §§36-4-109, 36-4-113. 


U 


UNIFORM CHILD ABDUCTION 
PREVENTION ACT, §§36-6-601 to 
36-6-612. 


UNIFORM DEPLOYED PARENTS 
CUSTODY AND VISITATION ACT, 
§§36-7-101 to 36-7-503. 


UNIFORM INTERSTATE FAMILY 
SUPPORT ACT, 8§36-5-2001 to 
36-5-2903. 


UNIFORM LAWS. 
Child abduction prevention act, 
§§36-6-601 to 36-6-612. 
Child custody, military parents. 
Uniform deployed parents custody and 
visitation act, §§36-7-101 to 36-7-503. 
Child custody jurisdiction and 
enforcement act. 
General provisions, §§36-6-201 to 36-6-243. 
Interstate family support act, §§36-5-2001 
to 36-5-2903. 
Support and maintenance. 
Uniform interstate family support act, 
§§36-5-2001 to 36-5-2903. 


INDEX 


VACCINATIONS. 
Adoption. 
Immunization as condition of adoption. 
When required, §36-1-148. 


VENUE. 
Adoption, §36-1-114. 
Change of venue. 
Paternity proceedings, §36-2-307. 
Child support. 
Administrative action enforcement, 
§$36-5-812. 
Judicial review of administrative actions, 
§36-5-1003. 
Divorce, §36-4-105. 
Domestic abuse. 
Protection orders, §36-3-602. 
Paternity proceedings, §36-2-307. 
Protection orders. 
Domestic abuse, stalking or sexual assault, 
§36-3-602. 
Termination of parental rights, §36-1-114. 


VETERINARIANS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 


Social security numbers on applications, 
§36-5-1301. 


VICARIOUS LIABILITY. 
Husband and wife. 
Antenuptial debts of wife. 
Nonliability of husband, §36-3-503. 


VICTIMS OF CRIME. 
Domestic abuse victims. 
Wireless telephone service for domestic 
violence victims. 
Transfer of billing responsibilities by 
provider, §36-3-621. 


VIDEO RECORDINGS. 
Testimony of witnesses. 
Child support administrative appeals, 
§36-5-1002. 


VISITATION OF CHILDREN. 
Adoption. 
Contracts for post-adoption contact. 
Enforcement. 
Procedure, §36-1-145. 
Modification or termination, §36-1-145. 
Order enforcing, §36-1-121. 
Written contract between or among 
adoptive parents, biological parents 
and children, §36-1-145. 
Order of adoption may not require adoptive 
parent to permit visitation, §36-1-121. 
Child abduction prevention, §§36-6-601 to 
36-6-612. 
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VISITATION OF CHILDREN —Cont’d 
Denial for parent convicted of rape 
where child conceived from crime, 
§36-6-102. 
Grandparents’ rights, §§36-6-302, 36-6-306, 
36-6-307. 
Interstate child custody proceedings. 
Temporary order of enforcement, §36-6-228. 
Mediation in cases involving domestic 
abuse, §36-6-305. 
Noncustodial parents, §36-6-301. 
Rights generally, §36-6-101. 
Nudist colonies. 
Exposure of child to nudist colony 
prohibited, §36-6-304. 
Parental relocation. 
Effect on visitation, §36-6-108. 
Parent visitation, §§36-6-501 to 36-6-511. 
Paternity proceedings, §36-2-312. 
Stepparents’ rights, §36-6-303. 
Supervised visitation. 
Parent convicted of certain crimes, 
§36-6-101. 


VITAL RECORDS. 
Birth. 
Certificates. 
Paternity proceedings, §36-2-313. 


Ww 


WAGES. 
Support and maintenance. 
Assignment of income for child support, 
§§36-5-501, 36-5-503. 
Income withholding to enforce support 
orders. 
Interstate family support act, §§36-5-2501 
to 36-5-2507. 


WAIVER. 
Adoption. 
Waiver of interest. 
Biological father’s waiver, §36-1-111. 
Form, §36-1-111. 
Termination of parental rights, §36-1-111. 


WARRANTLESS ARRESTS IN 
DOMESTIC VIOLENCE SITUATIONS, 
§36-3-619. 

Violation of protection orders, §36-3-611. 


WARRANTS. 
Child abduction prevention. 
Physical custody of child, warrant for, 
§§36-6-608, 36-6-609. 
Child custody. 
Interstate child custody proceedings. 
Warrant for physical custody, §36-6-235. 
Domestic abuse. 
Warrantless arrests, §36-3-619. 
Paternity proceedings. 
Warrant for apprehension of defendant, 
§36-2-305. 
Warrantless arrests in domestic violence 
situations, §§36-3-611, 36-3-619. 
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WEIGHMASTERS. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Suspension or revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 


WEIGHTS AND MEASURES. 
Certified public weighers of natural 
resources products. 
Licenses. 
Application. 
Social security numbers, §36-5-1301. 
Denial or revocation. 
Child support enforcement, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 


WELFARE. 
Child support. 
Past-due support payments, §36-2-322. 
Child welfare agencies. 
Licenses. 
Applications. 
Social security numbers, §36-5-1301. 
Denial of application. 
Child support enforcement, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Revocation. 
Child support enforcement, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


INDEX 


WELFARE —Cont’d 
Support rights of recipient. 

Past-due support payments, §36-2-322. 
Work requirement. 

Child support delinquency, §36-5-113. 


WILDLIFE RESOURCES. 
Child support enforcement. 
Denial or revocation of license, §§36-5-701 
to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Licenses. 
Fishing. 
Child support enforcement. 
Denial or revocation of license, 
§§36-5-701 to 36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, 
§36-2-320. 
Revocation. 
Child support enforcement, §§36-5-701 to 
36-5-714. 
Administrative order enforcement, 
§36-5-812. 
Paternity and legitimation, §36-2-320. 
Social security numbers on applications, 
§36-5-1301. 


WILLS. 
Adoption. 
Limitations restricting devises or bequests 
to lawful heirs, issues, etc. 
Effect of adoption, §36-1-121. 


WITNESSES. 
Divorce. 
Affidavits of proof not required, §36-4-116. 
Husband and wife. 
Spousal privilege. 
Interstate child custody proceedings. 
Inapplicability of privilege, §36-6-234. 
Interstate family support act, §36-5-2316. 
Self-incrimination. 
Interstate family support act, §36-5-2316. 


WORK REQUIREMENT FOR 
TEMPORARY PUBLIC ASSISTANCE. 
Child support delinquency, §36-5-113. 
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